AGENDA

REGULAR MEETING
CITY OF BANNING
BANNING, CALIFORNIA
September 23, 2014 Banning Civic Center
5:00 p.m. Council Chambers

99 E. Ramsey St.

The following information comprises the agenda for a regular meeting of the City Council and a
Joint meeting of the City Council and the City Council Sitting in Its Capacity of a Successor
Agency and the City Council and the Banning Ulility Authority.

Per City Council Resolution No. 2010-38 matters taken up by the Council before 9:00 p.m. may
be concluded, but no new matters shall be taken up after 9:00 p.m. except upon a unanimous
vote of the council members present and voting, but such extension shall only be valid for one
hour and each hour thereafter shall require a renewed action for the meeting to confinue,

1. CALL TO ORDER
e Invocation — Tate Crenshaw, Lifepoint Church
e DPledge of Allegiance
e Roll Call —~ Councilmembers Miller, Peterson, Welch, Westholder, Mayor Franklin

I REPORT ON CLOSED SESSION

III.  PUBLIC COMMENTS/PRESENTATIONS/CORRESPONDENCE

PUBLIC COMMENTS — On ftems Not on the Agenda

A five-minute limitation shall apply to each member of the public who wishes to address the
Mayor and Council on a matter not on the agenda. No member of the public shall be permitted to
“share™ his/her five minutes with any other member of the public. (Usually, any items received
under this heading are referred to staff for future study, research, and appropriate Council
Action.) See last page. PLEASE STATE YOUR NAME AND ADDRESS FOR THE RECORD.

CORRESPONDENCE: Items received under the category may be received and filed
or referred to staff for future research or a future agenda.

The City of Banning promotes and supporits a high quality of life that ensures a safe
and friendly environment, fosters new opportunities and provides responsive,
Jair treatment to all and is the pride of its citizens.
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Iv.

PRESENTATIONS

1.

2.

Riverside County Flood Control District —-Gilman Channel Storm Drain
Construction (ORAL)
Banning Stagecoach Days Association — Carl Douglas
- Report and Presentation of Sponsorship Plaques (ORAL)
Introduction of New Employees - (ORAL)

¢ Carl Ficlstra, Police Officer

e Alexandra Avery, Public Safety Dispatcher

e  Sara Smith, Public Safety Dispatcher

CONSENT ITEMS

DR

10.

11.

(The following items have been recommended for approval and will be acted upon
simultaneously, unless a member of the City Council wishes to remove an ifem
Jor separate consideration.)

Motion: That the City Council approve Consent Item 1 through 11

Items to be pulled . . , for discussion,
(Resolutions require a recorded majority vote of the total membership of the City Council)

Approval of Minutes — Special Meeting — 08/12/14 (Closed Session) . . . . . . ..
Approval of Minutes — Regular Meeting —08/12/14. .. .. .............
Approval of Minutes — Special Meeting — 08/19/14 (Closed Session). . . . . . . .
Approval of Minutes — Regular Meeting — 09/09/14. . . ...............
Report of Investments for July 2014 . ... ... .. ... ... ... . ...,
Approval of Accounts Payable and Payroll Warrants for Month of

July 2014 .o
Approval of Accounts Payable and Payroll Warrants for Month of
August 2014, .. e
Notice of Completion for Project No. 2012-03, Corporate Yard Block
Wall as complete and direct the City Clerk to record the Notice of
Completion . . ..ot e
Resolution No. 2014-62, Approving a Professional Services Agreement
to Western Riverside Council of Governments for Residential and
Commercial Diversion Services in the amount of $100,600.00

($50,000.00 per year for FY 2014/2015 and FY 2015/2016) .............
Resolution No. 2014-66, Confirming lts Intent With Respect to the City’s
Retention for Government use of Two Real Property Sites Described
Within the Long-Range Property Management Plan Prepared by the
Successor Agency to the Dissolved Community Redevelopment Agency
ofthe Cityof Banning. . ... ... o i
Resolution No. 2014-72, Approving the Banning Electric Utility Power
Content Label. . ... ... o

Open for Public Comments
Make Motion




RECESS REGULAR CITY COUNCIL MEETING AND CALL TO ORDER A JOINT MEETING
OF THE BANNING CITY COUNCIIL: AND THE BANNING CITY COUNCIL SITTING IN ITS
CAPACITY OF A SUCCESSOR AGENCY.

V. CONSENT ITEM

1. Resolution No. 2014-10 SA, Approving the Recognized Obhgation
Payment Schedule (“ROPS”) for the Period of January through June
2015 and approving Certain Related Actions. . .. ................... 120

e  Open for Public Comments
¢ Make Motion

RECESS JOINT MEETING OF THE BANNING CITY COUNCIL AND THE BANNING CITY
COUNCIL SITTING IN ITS CAPACITY OF A SUCCESSOR AGENCY AND CALL TO ORDER
A JOINT MEETING OF THE BANNING CITY COUNCIL AND THE BANNING UTILITY
AUTHORITY,

VI. REPORTS OF OFFICERS

1. Resolution No. 2014-10 UA, Approving a Professional Services
Agreement with Carollo Engineers, Inc.
Staff RepOTt . . .o 132
Recommendations: That the Banning Utility Authority 1.) adopt Resolution
No. 2014-10 UA, Approving a Professional Services Agreement with
Carollo Engineers, Inc. of Pasadena, California in an amount of $36,805.00;
IL.) Authorizing the Administrative Services Director to make neccssary
adjustments and appropriations related to Account No. 660-6300-471.33-53
(Engineering Services) and the related revenue adjustment to Account
No. 660-6300-361.41-61; and II1.) Authorizing the City Manager to execute
the professional Services Agreement with Carollo Engineers, Inc.

Adjourn Joint Meeting and reconvene the regular City Council Meeting.

VII. PUBLIC HEARINGS
(The Mayor will ask for the staff report from the appropriate staff member. The City
Council will comment, if necessary on the item. The Mayor will open the public hearing
Jor comments from the public. The Mayor will close the public hearing. The matter will
then be discussed by members of the City Council prior to taking action on the iten.)

1. Amendments to the General Plan and Zoning Code in Response to the
State Housing and Community (HCD) Comment on the 2013-2021
Housing Element (General Plan Amendment No. 14-2502, Zone Text
Amendment No. 14-97501 and Zone Change No. 14-3502)
Staff RepOTt . . ..o 244
Recommendation: That the City Council continue this item to December 9,
2014 to allow time for Riverside County Airport Land Use Commission
(ALUC) to review.




VIII. REPORTS OF OFFICERS

I. Appointment of Alex Diaz as Police Chief
Staff Report . . ..o 245
Recommendations:
e That the City Council adopt Resolution No. 2014-71, Approving
the appointment of Alex Diaz as Police Chief of the City of Banning
and approving the Chief of Police Employment Agreement for the
Position Pursuant to Seetion 2.08.080(C) AND 2.08.090(C) of the
Banning Municipal Code.
e Conduct the swearing-in and badge ceremony.

2. Transient Occupancy Tax (TOT) Ordinance 1483
Staff RepOrt . . .o 280

Mayor asks the City Clerk to read the title of Ordinance No. 1483

“An Ordinance of the Voters of the City of Banning, California,
Amending Section 3.16.030 of Chapter 3.16 of the Banning
Municipal Code Permanently Fxtending the Transient Occupancy Tax.”

Motion: I move to waive further reading of Ordinance No. 1483.
(Requires a majority vote of Council}
Motion; I move that Ordinance No. 1483 pass its first reading.

3. Resolution No. 2014-65, Accepting the Recommendations of the

Banning Electric Utility Energy Storage Study and Determining that

it is Not Cost Eftective for the Electric Utility to Adopt Energy

Storage Targets _
N P2 i =] 1) o A 284
Recommendation: The City Council Resolution No. 2014-65,

4, Resolution No. 2014-70, Awarding the Construction Contract for
Project No. 2014-04, Corporate Yard Warehouse and Rejecting
All Other Bids
Staff Report . . ..o e 289

Recommendations: The City Council adopt Resolution No 2014-70:

Option One: 1) Award the Bid and approve the Construction Contract for
Project No. 2014-04 “Corporate Yard Warehouse” to Oakview Constructors,
Inc. (*“Oakview”), of Calimesa, California, in the amount not to exceed
$5,116,529.00 including taxes and allow a 5% contingency of $255,826.00, and




IX.

reject all other bids; I1.) Authorize the City Manager to cxecute the contract
agreements for Project No. 2014-04 “Corporate Yard Warehouse”; T1I)
Authorize the Administrative Services Director to update the Capital
Improvement Plan, make the necessary budget adjustments, appropriations,
and transfers to fund this project and to approve change orders within the 5%
contingencey of $255,826.00; and 1V.) Authorize the Electric Utility Director to
work with Qakview to formalize the revisions and subsequent credits to the
project, resulting from the Value Engineering analysis, which is estimated at
$789,000.00.

Option Two: I.) Award the Bid for Project No. 2014-04 “Corporate Yard
Warehouse” to Qakview Constructors, Inc., and reject all other bids; IL.)
Authorize the Electric Utility Director to work with Qakvicw to formalize the
revisions and subsequent credits to the project, resulting from the Value
Engineering analysis, which is estimated at $789,000.00, and make applicable
amendments to the Construction Contract; and I11.) Direct staff to bring
amended Construction Contract to Council at a subsequent meeting for
consideration,

Option Three: L) Reject all bids.

ANNOUNCEMENTS/REPORTS  (Upcoming Events/Other ltems if any)
= City Council

City Committee Reports

Report by City Aftorney

Report by City Manager

ITEMS FOR FUTURE AGENDAS

New Items — None

Pending Items — City Council
1. Schedule Meetings with Our State and County Elected Officials

2. Discussion on how to handle loans or distributions to charities.

3. Discussion on how the City Council handles donations to the City.

4. Grocery Cart Policy

5. Workshop to discuss the future of the airport.

6. Discussion regarding Public Works Committee and Ad Hoc Committees

7. Discussion regarding City’s ordinance dealing with sex offenders and child
oftenders

8. Discussion to move “Announcements” (events) up on the agenda after Public
Comments.

9. Discussion regarding the discretionary limit of $25,000 and review of all

contracts by the City Attorney
10.  Discussion regarding flex scheduling to keep city hall open five days a week.
11.  Discussion regarding Animal Control Services.
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12. Address staffing issues at the police department.
13.  Prepare a staff report regarding delinquent utility fees owed by the Banning
Chamber of Commerce.

XI.  ADJOURNMENT

Pursuant to amended Government Code Section 54957.5¢(h) staff reports and other public records related to open
session agenda items are available at City Hall, 99 E. Ramsey St., af the office of the City Clerk during regular
business hours, Monday through Thursday, 7 a.m. to 5 p.m.

NOTICE: Any member of the public may address this meeting of the Mayor and Council on any item
appearing on the agenda by approaching the microphone in the Council Chambers and asking to be recognized,
either before the item about which the member desires to speak is called, or at any time during consideration of the
item. A five-minute limitation shall apply to each member of the public, unless such time is extended by the Mayor,
No inember of the public shall be permilted to “share”™ his/her five minutes with any other member of the public,

Any member of the public may address this meeting of the Mayor and Council on any item which does not appear
on the agenda, but is of interest to the general public and is an item upon which the Mayor and Council may act, A
five-minute limitation shall apply to each member of the public, unless such time is extended by the Mayor. No
member of the public shall be permitted to “share” his/her five minutes with any other member of the public. The
Mayor and Council will in most instances refer items of discussion which do not appear on the agenda to staff for
appropriate action or direct that the item be placed on a future agenda of the Mayor and Council. However, no
other action shall be taken, nor discussion held by the Mayor and Council on any item which does not appear on the
agenda, unless the action is otherwise authorized in accordance with the provisions of subdivision (b} of Section
54954 .2 of the Government Code.

In compliance with the Americans with Disabilities Act, if you need special assistance to participate in this
meeting, please contact the City Clerk's Office (951) 922-3102. Notification 48 hours prior to the meeting will
enable the City to make reasonable arrangements to ensure accessibility to this meeting. [28 CFR 35.02-35.104
ADA Tile 11}




MINUTES 8/12/14
CITY COUNCIL SPECIAL MEETING

BANNING, CALIFORNIA

A special meeting of the Banning City Council was called to order by Mayor Franklin on
August 12, 2014 at 3:03 p.m. at the Banning Civic Center Council Chambers, 99 E. Ramsey
Street, Banning, California.

COUNCIL MEMBERS PRESENT: Councilmember Miller
Councilmember Peterson
Councilmember Welch
Councilmember Westholder

Mayor Franklin
COUNCIL MEMBERS ABSENT: None
OTHERS PRESENT: Homer Croy, Interim City Manager

David J. Aleshire, City Attorney

June Overholt, Administrative Services Dir./Deputy City Manager
Colin Tanner, Attorney — Aleshire & Wynder, LL.C

Zai Abu Bakar, Community Development Director

Janet Coots,

Marie A. Calderon, City Clerk

CLOSED SESSION

City Attorney said the items on the closed session agenda is three cases of potential litigation
pursuant to Government code Section 54956.9 (d)(4).; pending litipation matter Everett
Babcock vs. City of Banning —Workers Comp — EAMS Case Nos. ADJ9167033; ADJ
9167101; personnel matters regarding recruitment of the Police Chief Position and City
Manager pursuant to Government Code Section 54957; and labor Negotiations pursuant to the
provisions of Govemment Code Section 54957.6. Negotiations are with International
Brotherhood of Electrical Workers (IBEW) — Utility Unit, International Brotherhood of
Electrical Works (IBEW) - General Unit, Banning Police Officers Association (BPOA),
Banning Police Management Association {BPMA), and San Bernardino Public Employees
Association (SBPEA).

City Attorney said that we have a real property negotiation matter involving the Mathewson
property (APN: 540-083-007) that needs to be added to the agenda.

Motion Miller/Peterson to add the real property negotiation matter to the agenda as
stated by the City Attorney. Mayor Franklin opened the item for public comment; there
were none.

City Attorney clarified that because we are going to skip the next two Council Meetings if we
don’t talk about it tonight it 1s going to be a long time before the Council gets back together and
that is why staff wanted it added to the agenda.
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Motion carried, all in favor.

Mayor Franklin opened the other closed session items for public comments and seeing no one
in the audience she closed public comments.

Meeting went into closed session at 3:05 p.m. and reconvened at 5:18 p.m.

ADJOURNMENT

By common consent the meeting adjourned at 4:57 p.m.

Marie A. Calderon, City Clerk
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MINUTES 8/12/2014
CITY COUNCIL REGULAR MEETING

BANNING, CALIFORNIA

A regular meeting of the Banning City Council and a Joint Meeting of the City Council and the
Banning Utility Authority was called to order by Mayor Franklin on August 12, 2014 at 5:04
p.m. at the Banning Civic Center Council Chambers, 99 E. Ramsey Street, Banning, California,

COUNCIL MEMBERS PRESENT: Councilmember Miller
Councilmember Peterson
Councilmember Welch
Councilmember Westholder
Mayor Franklin

COUNCIL MEMBERS ABSENT: None

OTHERS PRESENT: Homer Croy, Interim City Manager
June Overholt, Administrative Services Dir./Deputy City Manager
David J. Aleshire, City Attorney
Bill Manis, Economic Development Director
Duane Burk, Public Works Director
Zai Abu Bakar, Community Development Director
Alex Diaz, Interim Chief of Police
Heidi Meraz, Community Services Director
Fred Mason, Electric Utility Director
Phil Holder, Lieutenant
John McQuown, City Treasurer
Rita Chapparosa
Stacey Bavol
Perry Gerdes
Art Vela
Marie A. Calderon, City Clerk

The invocation was given by Pastor/Councilmember Jerry Westholder, Highland Springs
Fellowship. Councilmember Welch led the audience in the Pledge of Allegiance to the Flag.

REPORT ON CLOSED SESSION

City Attorney said that the Council met in closed session and discussed three matters of
potential litigation and no action was taken. There was discussion regarding the litigation
matter Everett Babcock vs. City of Banning and a status report was given and no action was
taken. In regards to personnel matters there was discussion regarding recruitment for Chief of
Police and City Manager and there was no action taken on those matters. In regards to labor
negotiations a status report was given on bargaining with the City’s bargaining units and no
reportable action was taken. There was an action by the City Council to add a fifth item to the
closed session agenda which involved the real property where the Mathewson building is on
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San Gorgonio. A status rcport was given of those discussions and there was no reportable
action taken.

PUBLIC COMMENTS/CORRESPONSENCE/PRESENTATIONS

PUBLIC COMMENTS — On Items Not on the Agenda

Inge Schuler, resident of Banning addressed the Council stating that there was a study session
last week on shopping carts and the City’s tech person Patrick actually knows the details of the
system that is used in Europe where the shopping cards to not leave the shopping centers and
you may want to talk to him about it. A the Council meeting of July 8" she had asked to hear
something about the Council’s vision and how the citizens/residents vision is going to be
mcorporated in that and she hopes the Council is considering that in their discussions and
maybe the public can hear back from the Council. Also, she doesn’t know who is in charge of
attracting businesses to town but apparently as long as two years ago the Trader Joe’s
corporation was looking for a location for a western region headquarters. She had heard very
limited information about it and shc didn’t pursue it but apparently the corporation bought land
in Moreno Valley. If we didn’t know about this, why is that so and if we did know about it,
why did we lose it. Why would they pick Moreno Valley and not Banning if we make it
attractive to them? She thinks it is too late now but she had heard on good authority that they
were looking to open large distribution stores on the west coast and that was the reason they
were looking for land out here in the west. She feels that the City has missed a golden
opportunity.  On another note she tried to find out where the Dinosaur Tires moved and she
found out that they moved because the rent was raised. Maybe the Chamber of Commerce
people need to talk to some of the people who rent store fronts and facilities to business people
and then for whatever reason start raising the rent so they cannot stay and then they move to
another community. She thinks it is not the business climate from the City that is causing
people to not come in or leave after they have been here. It’s that the owners of the properties
are not always very nice with foresight so we need to examine that also. Tet’s see if we can do
something about that.

Bill Manis, Economic Development Director addressed the Council stating that staff talks with
major tenants all of the time and he attends various shows and he spoke, in fact, with Trader
Joe’s at the ICSC (International Conference of Shopping Centers) Trade Show in Las Vegas
back in May but it was mostly on their retail stores. Staff was not aware that they were looking
for a large distribution center out this way; that is news to him. He didn’t receive anything as
far as any proposals as far as brokers telling us that. Many times that is kept quiet and not
really talked about becausc if somebody knows a large company is looking for land, prices go
up. So staff if aware of different retailers moving around certainly but have not heard
specifically about Trader Joe’s. :

Jennifer DiCiano, Western Riverside Council of Governments addressed the Council
announcing their 15™ Annual Clean Cities Event/Expo taking place on Thursday, September
25™ at the South Coast Winery/Spa and Resort in Temecula from 9 a.m. to 3 p.m. She said
that the City of Banning has been a long-term member of their Clean Cities Coalition and what
they do is to promote cleancr fuels in the Western Riverside Sub-Region so this event will have
approximatcly about 30 alternative fuel cars for people to ride and drive and experience driving
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the new most recent alternative fuel cars that are out on the market. What is exciting this year
1s that their keynote speaker will be Ralph Nader and he has spearheaded efforts that have
resulted in national policies for safer cars, healthier foods, cleaner air, cleaner water, and safer
work environments for more than four decades.

Susan Savolainen resident of Banning addressed the Council regarding three important things:
1) The need to conserve water. If you read the papers and listen to the news it was the driest
year on record. We entered the new rain year July 1* and we are in the 3" year of an extended
drought. Surface water storage is less than 50% in many of our reservoirs within the state and a
report that she heard today was that ground water in the west lost an equivalent of two Lake
Mead’s since 2005; that 1s a lot of water. So, we as citizens not just of Banning but the State of
Califormia and the world need to be doing more to conserve water. To help with that event the
Banning Library District and Drought Solutions are joining together to put on a free
presentation “11 Simple and Inexpensive Things You Can Do to Save Money and Water in
Your Landscape” on Thursday, August 14™ at 5 p.m. If you cannot make this talk, there will
be two additional talks on August 19" at 6 p.m. at Sun Lakes and Sept. 24" at 6 p.m. at the
Banning High School Library as part of the Banning Community Advisory Committice
Meeting. The Community Advisory Committee has decided to take their show on the road and
to invite the public to attend their meetings and have input as to what is impoitant to them and
that meeting will be on Wednesday, Sept. 24™.  2) She requested that the long list of “Items
for Future Agendas™ be calendared. Let’s set dates and times when we are going to discuss
these things instead of them showing up on agenda, after agenda, after agenda. Obviously we
want 1o prioritize those items and schedule them as soon as possible. 3) If tuambleweeds were
dollars, our economic situation would be wonderful. She doesn’t know who can do something
about the plethora of tumbleweeds everywhere you look in town but thinks it would really help
to address that before Stagecoach Days.

Charles Hough, resident of the Serrano Del Vista community addressed the Council regarding
the water issue. As you are aware we are still facing the specter of ultra-high-density housing
right outside their gate and he could shut all his water off and drop dead and still not save
enough water to service another 2,500 homeowners. The other thing is the alternative fuel
vehicle. He drives an electric car and we have a locally owned and operated power company
here that is totally unresponsive. They have no rates set up for electric vehicles and they don’t
intend to even think about it for another year yet and also, this City is one of the few that has no
public plug-ins for electric vehicles. He would suggest that this might be considered for the
San Gorgonio development downtown or any place people are likely to spend 20 minutes to
two hours like restaurants, libraries, downtown, etc. and we are halfway between the desert and
the next major set of charging units is in the west side of Redlands and the San Bernardino area
so we are ripe for bringing some people in that have alternate fuel vehicles.

Ed Ball, resident of Banning addressed the Council about the website called
BanningTrainFest.com. He said that there is a grouP of them that are working on putting
together a model train festival on October 11™ and 12" here in Banning. There will be about
11,500 square feet of model trains that people can come and see. It is a two day event and the
cost is $5.00 for both days. If everything goes right, next year they anticipate that they will
have about 20,000 people that will be fighting to come and see it so he is inviting everyone to
look al www.banningtrainfest.com to schedule those days to come and see all these great and
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wonderful things. If you are interested in helping out as greeters, please go to their website,
There will be a couple of clinics put on by NMRA (National Model Railroad Association) and
one of the clinics will be about the big explosion that took place in San Bernardino that burned
down about a block and blew up a pipeline. There will be a lot of things for the youth with two
exhibits where they can play with the trains.

Maggie Scott, 1516 E. Nicolet Street addressed the Council regarding Hathaway Street where
the big trucks come down. There are a lot of potholes and you can’t even go down the street
without going into a pothole. She would like to know if something can be done about that
because it is really bad. Also, the warehouse that was supposed to have been built on
Hathaway the fence is laying all down so she would guess that project is dead in the water
because she attended the meeting for that project and they were told that this project was going
to go through. There are so many buildings here that have been built and no one is in them and
this project started and didn’t get off the ground and if nothing is going to be done about that,
then the fence should be put back up or taken down because it really looks bad on Hathaway.
But she did want to stress about the potholes because she does go down that street every day
and it starts at San Jacinto Street all the way down to Ramsey Street. She said that her husband
talked to someone from the City about a month ago and nothing has been done.

CORRESPONDENCE — None

PRESENTATIONS

1. Federal Lobbyist Update — Innovative Federal Strategies

Letitia White and Heather McNatt Hennessey addressed the Council stating that they are
delighted 1o serve as the City’s staff in Washington DC. She said that Washington is currently
a pretty interesting place and recently a Gallop Poll showed their congressional approval down
at about 16%; the lowest it has ever been. Nevertheless she is not sure it is going to improve
quickly but there are a lot of bi-partisan things getting done in Washington and they are pleased
to be a part of that. They do a number of things for the City and those categories are: Identify
Threats to City Prionties, Look for Funding Opportunities that would benefit the City, advocate
for additional federal funding for things like CDBG (Community Development Block Grants),
and work on legislation that is helpful to the City. A couple of threats that they worried is that
Congress wouldn’t extend the Federal Highway Trust Fund Money, and they have been
monitoring closely and working against Congress removing the tax exempt status from
municipalities. So they have been able to keep that at bay for now but it is a top priority and
they work very closely with other advocates and are part of the Bonds for America Coalition to
try to continue educating members of Congress about the negative effective this might have on
cities like ours. The second major category is that they look for grant funding that would be
available to departments and they share this in their weekly updates. Given the ongoing
Congressional earmark band they think this is one of the best ways for the City to compete for
federal resources. The third major thing they advocate on behalf of the City is your funding
priorities for legislative priorities to your Congressional representatives, as well as, the
Senators. During the Mayor’s recent visit back to Washington they met with Congressional
offices to convey their support for transportation funding and to discuss the on-going situation
that we have with FERC and the U.S. Forest Service. Their advocacy adjusts based on the
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City’s needs and priorities and they are always looking out for things where the City’s voice
needs to be heard. She went over one of their continuing success story which is the big land
swap bid and they are thrilled that Congressmen Ruiz and Cook introduced the land swap
measure HR 4867 entitled “The Economic Development through Tribal Land Exchange Act”.
The bill was approved through both subcommittees and had a unanimous vote in the House
Natural Resources Committee on July 30". This approval sets the stage for this bill to be
considered by the full House of Representatives as early as September. These types of bills
that are bi-partisan and non-controversial are the kinds of things that can always come up at
almost any time and they are working hard to insure floor time becomes available and working
closely with the advocates for the tribe so it is a joint effort. They also coordinate with other
regional partners like the League of Cities and others to continue to work on issues that might
be important as they push things forward. They are looking out for the rewrite of the
transportation bill, obviously the drought sitvation, the State bond discussions and potential
bill, and look forward to what happens at the end of the year. Right now Congress is in recess
and working in their districts for the next five weeks and will be back the week of September
8™ and the first thing highest on their agenda is a temporary spending bill.

There was some dialogue between the consultants and the Council in regards to the flume issue
and HR 4867 on the land exchange.

2. 1-10 Bypass Project Update — Presented by Riverside County Transportation
Department

Dennis Landaal, Kimley-Horn and Associates addressed the Council stating that they are
consultant to the Riverside County Transportation Department and are responsible to pariner
with the Council, Caltrans and the City of Banning for the successful completion of the
environmental document and preliminary design for the Bypass Project and with him today is
Patty Romo, Assistant Director and Darren Adrian, Assistant Project Manager. They have been
working on the project for a little over two years and they have had two community meetings
already and he will be presenting from the second community mecting that they had last Fall
until now. He said that Caltrans, the County, California Highway Patrol, Morongo and all of
the cities out here and the agencies are really concerned about I-10 being shut down and what
that means. At this time he started his power-point presentation (see Exhibit “A™). He said
that there are a few locations along I-10 where there are not paralleling routes and the [-10
Bypass from Banning to Cabazon is one of them also there are additional projects listed that
head towards the desert so you can see that it is a part of an overall program on what the
County, Caltrans and local agencies are trying to accomplish along I-10 itself. At this time he
displayed the I-10 Bypass Project that would connect Banning to the community of Cabazon.
Basically the I-10 Bypass connects Hathaway at Westward with Apache Trail and Bonita
Avenue. Back in Fall of last year they had a public scoping meeting to start the environmental
document phase and at that meeting they presented 13 alternatives, as well as, a kind of
description of the screening analysis to get down to the three alternatives that you see on the
screen. He went over these 3 alternatives and said that alternative 5 stays along the north side of
the San Jacinto River and on the south side at Smith Creek. The intent of this alternative was to
avoid wetlands and jurisdictional impacts to Smith Creek itself by being right along the hill
itself and coming over and crossing San Gorgonio and tying into Bonita and Westward.
Alternatives 12 and 13 are on the north side of Smith Creek and within the Morongo Tribe
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reservation. Alternative 12 cuts over to the south and crosses over Smith Creek following
similar alignment of Alternative 5 and ends up with Apache Trail and Bonita. Alternative 13
continues along the entire north sidc of Smith Creek crossing the San Gorgonio River. He said
those are the three alternatives that they were presented with in the scoping meeting last Fall.
With the additional engineering and environmental studies that they are doing right now they
are recommending that Alternative 13 be dropped from further consideration. This alternative
has some substantial challenges associated with being right at the confluence of Smith Creek
and San Gorgonio River itself. Now they are down to two alternatives that they will be
bringing into the environmental document. When they looked at the traffic studies, etc. the
ultimate configuration or cross section of the Bypass will be four lanes with two lanes going in
each direction with a median. It is not needed now and probably not needed for another 15 to
20 years so they are approaching the environmental document with clearing the right-of-way
for a four lane facility so they will do all the grading and all the impacts anything
environmentally sensitive for a four-lane facility but initially just build a two-lane facility with
a painted median. The painted median allows the flexibility if there is ever any incident on 1-10
that that painted median could be used for one direction as well. So even though there is just
one lane in each direction in an emergency you could actually have two lanes in one direction if
necessary. The cost that it represented there is in today’s dollars and it is for a two-lane facility
but it also for grading for the ultimate four lanes and also for the ultimate four-lane bridges.
With Alternatives 5 and 12 you can see the cost at this point and what he would consider
almost equal and he explained why. He said the County and other agencies have asked if there
was any way to perhaps reduce the cost of the project so they looked to see what they could do
with the four-lane bridge and that is something they continue to analyze and the reason they are
still considering this 1s that when the four-lane facility 1s actually needed and you have to do a
four-lane bridge the cost of doing the extra two lanes really increases the cost of it. He shared
the cost of the project and some of the thoughts they had for potentially reducing the cost itself.
At some point they will have to make a determination once they figure out what the funding of
project is. He went over the schedule of construction and they are estimating the construction
to be completed somewhere around 2020.

There was some dialogue between the Council and Mr. Landaal in regards to this bypass being
built on the north side of the freeway, impacts to the neighborhood on Westward going into
Hathaway, truckers being able to bypass the weigh station, traffic congestion on Lincoln, law
enforcement and responsibility, possibility of a north side road at some point in the future,
funding sources for the construction of this bypass, decision on final route, further community
outreach and input, escalation of costs, this being an independent project; traffic controls and
posted speeds.

3. Sunset Grade Separation Update — Dennis Green, Project Manager

Dennis Green, Consultant for Riverside County Transportation Department addressed the
Council and introduced new staff member Natalie Gomez who has had a long history with
RTA (Riverside Transit Agency) and she is now working with him on the project. He staried
his power-point presentation (Exhibit “B™) and said that they have been in the Pass working
with trains and the challenges of crossing the tracts and this project will make it much safer and
improve the quality of life and speed up the north-south travel in the city. He went over Stage
| and Stage 2 of the project and the work that has been done and is in progress. He said that
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Sunset Avenue will remain closed from the railroad track to Lincoln Avenue until the project
concludes and they were concerned about this so they offered the opportunity to take some
tours out and some of the City statf went out and the Mayor and they could really see the work
that is going on that is not available to the public to see the excavations. The also held a second
tour today for the businesses that wanted to go out and they went out with City staff and the
contractor and they were impressed to see what they were doing and how well the project is
progressing. Lastly what they are wanting to do is to support the local businesses and they are
taking out ads in some of the local publications to support the local businesses and they arc
asking everyone to try to support the businesses along the detour route along Lincoln and
Sunset so that they can remain vibrant throughout the construction and then realize the benefits
that this construction is going to bring. The estimated completion is the summer of 2015.

There was some dialogue between the Council and Mr. Green in regards to this grade
separation project and it was appreciated that the project was ahead of schedule, is within
budget and the tremendous amount of work that is required to keep us as a modern city.

4, Introduction of New Employee — Dereck Cardinale, Police Officer

Interim Police Chief Diaz introduced new police officer Dereck Cardinale and said that he is on
his first phase of training. He is accompanied here today by his family, his parents and his
brother will pin his badge on him. He said that Officer Cardinale has one hobby and that 1s to
be the best police officer and meet the expectations of the City and the citizens of Banning.

Officer Cardinale said that is from a small town near San Luis Obispo/Atasedero, California
and grew up there and his brother moved down to this area and he met his wife and also moved
to the area and attended the police academy and applied with the City of Banning.

At this time the City Clerk sworn in Officer Cardinale and Mayor Franklin welcomed him to
the City.

5. Proclamation—Chefs Appreciation Day (Fight Against Cancer)

The National Pink Tie Organization (NPTQO) bands men together to support the fight against
cancer by encouraging men to wear pink or fuchsia tie to raise awareness, educate and
empower the community about cancer. The NPTO Chefs Against Cancer is growing rapidly
worldwide and it’s all about supporting the fight against cancer, honoring the survivors and
remembering those who will forever live in their hearts. The City of Banning proclaims
Saturday, August 16, 2014 as “Chefs Appreciation Day” in the city of Banning.

This proclamation will be mailed to the requesting organization.
6. Proclamation-Childhood Cancer Awareness Month

The American Cancer Fund for Children and Kids Cancer Connection provide a variety of vital
patient psychosocial services to children undergoing cancer treatment at Loma Linda
University Children's Hospital, the City of Hope, as well as, participating hospitals throughout
the country thereby enhancing the quality of life for these children and their families. The
American Cancer Fund for Children and Kids Cancer Connection also sponsor Courageous Kid
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Recognition Award ceremonies and hospital celebrations in honor of a child's determination
and bravery to fight the battle against childhood cancer. The City of Banning proclaims the
month of September, 2014 as Childhood Cancer Awareness Month in Banning,

This proclamation will be mailed to the requesting organization.

CONSENT ITEMS

Mayor Franklin asked if there were any items to be pulled; there were none. She opened the
items for public comments; there were none.

1. Approval of Minutes — Special Meeting — 07/08/14

Recommendation: That the minutes of the Special Meeting of July 8, 2014 be approved.
2. Approval of Minutes — Regular Meeting — 07/08/14

Recommendation: That the minutes of the Regular Meeting of July 8, 2014 be approved.
3. Approval of Minutes — Special Meeting — 07/22/14 (Closed Session)
Recommendation: That the minutes of the Special Meeting of July 22, 2014 be approved.
4, Approval of Minutes — Regular Meeting — 07/22/14

Recommendation: That the minutes of the Regular Meeting of Tuly 22, 2014 be approved.
5. Report of Investments for June 2014

Recommendation: That the City Council receive and file the monthly Report of Investments.
6. Approval of Accounts Payable and Payroll Warrants for Month of June 2014,

Recommendation: That the City Council review and ratify the following reports per the
California Government Code.

7. Resolution No. 2014-55, Accepting and authorizing expenditures under the FY 14 State
Homeland Security Program Grant to purchase, install, and program eleven (11)
Motorola APX7500 Multi-Band Vehicle Radios.

Recommendation: Adopt Resolution No. 2014-55, authorizing the acceptance of the 2014
SHSP Grant received through the Riverside County Fire Department Office of Emergency
Services in the amount of $79,444 for the purchase, installation, and programming of eleven
(11) state-of-the-art Motorola APX 7500 Multi-Band Vehicle Radios.

8. Stagecoach Days In-Kind Services for Staff Time at Dysart Park.
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Recommendation: That the City Council approves necessary in-kind services provided for the
production of Banning Stagecoach Days.

9. Stagecoach Days In-Kind Services for Use of the Community Center and Related Staff
Time. (Reflect this as Banning Conmunity Fund not Stagecoach Days)

Recommendation: That the Mayor and Council approve the request for the City to partner with
the Banning Community Fund in the production of the Banning Train Fest to be held October 11,
& 12,2014 at the Nicolet School Gymnasium and the Banning Community Center.

10. Resolution No. 2014-59, Approving a Memorandum of Understanding (MOU) between
the Banning Management Association (BPMA) and the City of Banning.

Recommendation: Adopt Resolution No. 2014-59, approving the Memorandum of Understanding
(MOU) between the Banning Police Management Association (BPMA) and the City of Banning
setting forth the complete negotiated terms and conditions of employment for the BPMA
represented employees.

11.  Resolution No. 2014-60, Amending the Classification and Compensation Policy for Part-
Time Employees.

Recommendation: Adopt Resolution No. 2014-60, approving the amended Classification and
Compensation Policy for Part-Time Employees to include an existing classification of Recreation
Leader.

12.  Establish City of Banning’s Position in Support of the League of California Cities
Resolution No. 1 for Consideration by the General Assembly.

Recommendation: That the City Council establish the City of Banning’s position as supporting
the League of California Cities Resolution No. 1 for consideration by the General Assembly at the
2014 Annual Conference.

Motion Peterson/Miller to approve Consent Items 1 through 12. Motion carried, all in
favor.

Mayor Franklin recessed the regular City Council meeting and called to order a Joint Meeting of
the Banning City Council and the Banning Utility Authority.

REPORTS OF OFFICERS

1. Resolution No. 2014-08 UA, Approving a Professional Services Agreement with E. S.
Babcock & Sons, Inc. of Riverside, California.
(Staff Report — Duane Burk, Public Works Director)

Director Burk gave the staff report on this item as contained in the agenda packet. He said that
on July 8" he presented this item to the Council and there were some questions and the Council

9
reg.mig.-08/12/14

//




asked that 1t be brought back. He said that in attendance is the evaluating committee to answer
any questions.

There was some Council and staff dialogue in regards to the dollar amount associated with the
base amount and the $11,000 dollar difference between Babcock and Clinical. There were
further questions of the evaluation committee which consisted of Perry Gerdes, Stacey Bavol
and Art Vela in regards to the evaluation of the two companies and the discrepancies. Also
talked about if this was the correct way to evaluate this type of work and testing the lab.

Mayor Franklin opened the item for public comments; there were none.

Motion Westholder/Miller that thc City Council/Banning Utility Authority adopt
Resolution No. 2014-08UA, approving a Professional Services Agreement with E. S.
Babcock of Riverside, CA in the amount not-to-exceed $635,000.00 for the analytical
testing services. Motion carried, all in favor.

2, Resolution No. 2014-09 UA, Awarding the Construction Contract for Project No. 2014-
01WW, Hargrave Street Sewer Main Repair and Rejecting All Other Bids.
(Staff Report — Duane Burk, Public Works Director)

Director Burk gave the staff report on this item as contained in the agenda packet. The project
has been advertised, have evaluated the lowest responsive responsible bidder and all of that is
included in the staff report and staff is asking for approval of this resolution.

There was some Council and staff discussion in regards to the problems on Hargrave and that it
may be due to the weight of vehicles that use this street, and could we have the same type of
water breaks that happened in Los Angeles recently.

Mayor Franklin opened the item for public comments; there were none.

Motion Westholder/Welch that the City of Banning Utility Authority: 1.) adopt Resolution
No. 2014-09UA, Awarding the Construction Contract for Project No. 2014-01WW,
Hargrave Street Sewer Main Repair to SND Construction, Inc. of Arcadia, CA for an
amount of $39,500.00 and allowing a 10% contingency of $3,950.00 and Rejecting All
Other Bids; and I1.) Authorizing the Administrative Services Director to make necessary
adjustments and appropriations related to Account No. 681-8000-454.95-14 (Sewer Mains
and Collection System FExpense) and Approval of change orders within the 10%
contingency.

There was some further dialogue between the City Attorney and Director Burk regarding the
likelihood of other failures in the line, was the camera run up and down the length of the
pipeline, costs to replace the entire pipeline, and possible other lines in the street that could be
affected by truck traffic.

Motion carried, all in favor,

114
reg.mitg.-08/12/14




Mayor IFranklin adjourned the joint mecting and reconvened the regular City Council meeting.

REPORTS OF OFFICERS

1. Resolution No. 2014-56, Approving the Purchase Agreement Amendment to Purchase
Order No. 25685 between Wesco Distribution, Inc. and the City of Banning for Anti-
Graffiti.

(Staftf Report — Fred Mason, Electric Utility Director)

Director Mason gave the staff report on this item as contained in the agenda packet in regards to
the dccorative streetlights and the vandalism/graffiti that is taking place in the high traffic areas
primarily San Gorgonio Avenue and possible Ramsey as well as where people congregate and
loiter. They have received calls from the public expressing their dismay at the fact that the
vandalism/graffiti is happening. He said that when they have tried to take it off it is actually taking
the paint finish off with the chemicals that are being used. He went over the various options that
could be used to protect the finish of these decorative streetlights and also had a sample that the
Council could view.

There was some Council and staff discussion in regards to a time guarantee for this coating,
what type of graffiti is being placed on the poles (markers, spray paint), is there a rush to get
this completed, what type of cleaner can be used on this coating, what would be the cost to
replace a pole, longevity of this coating, any other cities using this type of product, will coating
impact the paint on the pole overtime, coating the whole pole or just a portion of it, and if pole
has to be recoated what would the price be.

Mayor Franklin opened the item for public comments.
Don Smith said he would have to agree with Councilmember Westholder in that if the kids find

out that the graffiti doesn’t work on the bottom eight fect of the pole they will go higher because
the main purpose of graffiti is to leave your mark. He said the best bet is to do the entire pole.

Motion Miller/Westholder that the City Council approve the Purchase Agreement
Amendment to Purchase Order No. 25685 between Wesco Distribution, Inc. and the City of
Banning to includc the application of anti-graffiti coating to the decorative streetlights and
to go with Option 1. Motion carried, all in favor.

2. Resolution No. 2014-61, Approving the Local Resource Adequacy Capacity Purchase
Agreement with GenOn Energy Management, LLC for the Calendar Year 2015.
(Staff Report — Fred Mason, Electric Utility Director)

Director Mason gave the staff report on this item as contained in the agenda packet. He said each
year we are required to have a certain amount of capacity. Capacity is like an insurance product.
There is no energy related that we receive with this it is basically available energy if there is a need
by the California Independent System Operator (CASIO) and he further explained why this is
needed.
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There was some Council and staff discussion in regards to this item as to why it is needed and
re-market of capacity.

Mayor Franklin opened the item for public comments; there were none.

Motion Westholder/Peterson that the City Council approve the local adequacy capacity
purchase with GenOn Energy management, LL.C for calendar year 2015. Motion carried,
all in favor.

3. Sign Advisory Committee
(Staff Report — Zai Abu Bakar, Community Development Director)

Director Abu Bakar gave the staff report on this item asking for direction from the Council in
regards tfo filling the three vacate positions on the committee. At the close of the application
period on July 31* the City Clerk received one application from Mr. Rod Tankerson and no other
applications were received. She went over the options as contained in her report and the Council
could also consider going out and recruiting candidates and the Council could appoint members at
the September 23™ meeting.

Councilmember Westholder said we just need to fill three vacancies or just go ahead and take
the one person and the committee would be himself, Councilmember Peterson, staff and two
people from the Chamber.

Director Abu Bakar said there are two people from the Chamber of Commerce and two
members from the City Council. She asked the City Attorney if the Council chooses this
option do they have to modify the resolution or not.

City Attorney said it would depend on what your intent is. You could go ahead with the
resolution, go ahead with the committee and you would obviously have enough people to have
a quorum and you could continue an effort to get more members. You can appoint the one
person that did apply and you can just leave the other iwo seats vacant or you could resume the
effort to see if once things are up and going and people see what is going on you could find the
other two members,

Mayor Franklin opened the item for public comments; there were none.

There was some Council and staff discussion in regards to the options presented and the lack of
community participation.

Director Abu Bakar mentioned that when they do a sign code amendment it is a public hearing
process so the residents and the people in the community have the ability to participate also
through the public hearing process before the Planning Commission and Council and could do
a community meeting before it is taken to the Planning Commission.

Councilmember Peterson asked that with a Councilmember being on this sign advisory
committee if we are out here and trying to promote a particular sign ordinance and involved in
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this committee in the changing of the ordinance how is that going to affect us voting for the
ordinance. Are we going to have to recuse ourselves from that vote or how is it going to work.

City Attorney said no it won’t affect you in terms of being on this committee so can you vote
however, the conflict of interest rules still apply if you have a business or a property being
affected by the sign regulations you may have a conflict in terms of participating in the
development of regulations.

Councilmember Peterson said in his particular case he owns a building but doesn’t have a
business but whatever sign goes up there is based on whatever the tenant would want to put.

City Attorney said the signage in theory the more signage that is permitted the more it would
help the building owner. If you have a property downtown and we are dealing with a sign
ordinance, there could be a conflict of interest issue. He said deciding who is on the committee
there is no economic impact deciding on the committee but once the committee starts to deal
with the regulations and changing them and potentially allowing more advertising than what is
permitted currently he could see that there could be a conflict.

Mayor Franklin said the recommendation was to provide direction and do we need to vote on
this.

City Attorney said what he kind of heard from the Council is that you want to move forward as
quickly as possible. If you want the committee to get up and going right now, you could
appoint this person and may need to substitute Councilman Peterson in terms of the Council
representative on the committee and meanwhile it is open to further applications but the
committee would be constituted and be able to go forward and start meeting.

There was some further discussion about conflict of interest and Councilmember Westholder
being the CEQ of his church.

City Attorney said in regards to this person who applied do you want to put him on the
committee?

Mayor Franklin asked the Council if there was anybody against appointing the one
person who applied. By consensus of the Council Rod Tankerson was appointed as a
member of the committee.

Mayor Franklin said the next question is can we maintain the two people who have been
appointed by the Council.

City Attorney said he would need o know a little more about Councilmember Westholder’s
situation but he thinks Councilmember Peterson would have a conflict in what he understands
the scope of this commiftee is.

Mayor Franklin said it looks like there is a potential conflict of interest for Councilmember
Peterson and he would like to be removed from the committee.
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Councilmember Miller volunteered to take the place of Councilmember Peterson and
Councilmember Westholder will stay on the committee if he doesn’t have a conflict of interest
and he will check with the City Attomey and if he does, he will step down and if not, he would
like to continue.

Mayor Franklin said the committee (Sign Advisory Committee) will be made up of the
two people from the Chamber of Commerce, Councilmember Miller, Councilmember
Westholder, Mr. Tankerson and if Councilmember Westholder has a conflict then
Councilmember Welch will fill in.

City Attorney said well stated and with one other caveat as he understands that if a
couple of more people come along and want to join the committee the Council is still open
to that.

There was Council consensus to what Mayor Franklin and the City Attorney just stated.

4, Ballot Measure J (Proposed Mining Tax): Ballot Arguments and Rebuttals
{(Staff Report — David J. Aleshire, City Attorney)

City Attorney gave the staff report in regards to this item. He said for a number of reasons we
have been considering a mining tax and some of the reasons include the fact that the current
mining operations are not paying significant revenue in to the City. They pay some things but
other cities have mining taxes and raise significant monies from that. The City in general because
of the recession has had to cut back in its revenue and services by a third and additional mining
has impacts on the city has been illustrated tonight where this one clay pipeline where it goes
under Hargrave there has been a failure of the line at that location. In past studies that he has done
conceming mining one mining truck does the street damage of 10,000 passenger vehicles so it
only takes a few mining trucks to degrade a street so the issue that was noted concerning the
potholes and bad condition of Hargrave is undoubted significantly due to the mining truck
operations on that street. This street repair of just a 15 foot section of pipe there is an expense
there and when you have to go in and rebuild streets over a period of time it can cost millions of
dollars and this street will degrade much more frequently than the other streets in our community
and we don’t have any program at this point in time to have the mining company contributing to
any kind of a fund that would provide for the long-term maintenance of these facilities that are
being degraded. So in light of that the Council has discussed establishing a mining tax and
actually at the last the Council meeting we discussed what the mining tax ought to be, the Council
was given surveys and analysis as to what the appropriate number was and the Council decided
that the mining tax should be up to 80 cents a ton. There was an ordinance that was adopted and
that will be on the ballot in November so it will require a majority vote of your residents to be
enacted. We have to get all of the matenals together for that election by the 18" of August and
they are making quite an effort to try to get everything into the County of Riverside by tomorrow.
What you have on your agenda tonight is a resolution as a follow-up to what you did at the last
meeting. This resolution directs the City Attorney to prepare an impartial analysis that will be
printed in the ballot and also provides for the filing of written arguments in favor and opposed to
the measure. One of the things that the election code provides 1s that if the Council wishes to
submit the argument in favor of the measure the Council would have priority. After further
discussion with the City Clerk and the County it was decided that there were a few more things
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that ought to be put into a resolution form. The elections code does not necessarily require a
resolution but thought since this meeting was going to be held anyway they would put these
additional things into this resolution. The other issue is the Council last time said that you did wish
to do a ballot argument so there is a draft of a ballot argument in favor of the measure and the
resolution tonight would list each of the Councilmembers as signing the argument so that
argument and your signatures would be in the ballot. There will be an opportunity for a counter-
argument to be submitted and then there will be an opportunity for the Council to file a rebuttal
argument. Staff would like the Council tonight to decide on the argument and potentially you
could appoint two of your members when we get around to doing the rebuttal argument to come
up with the rebuttal argument that would be printed with all of the Councilmembers signing it but
would probably work with two of the Council on preparing the rebuttal argument. Those are
basically the three things to adopt the resolution, decide on the argument and decide when we get
to the rebuttal argument pick two people to prepare that argument.

Councilmemnber Welch said based on the recommendation for the statement are we making it too
specific by putting in a mining impact fund comment.

City Attorney said yes and that Councilmember Miller had another draft that has been distributed
and we could delete “mining impact fund”. For example, that sentence could read: “Measure J
gives the Bannming City Council the option of creating a fund to pay for remediating mining
impacts.” Obviously this argument has to summarize the points in the measure. There is some
language in the measure that would allow deposit of monies into a fund to alleviate these impacts
but we don’t have to call it “a mining impact fund” so he could change that wording the way you
suggested.

Councilmember Miller said that the Council has received his suggestion for submission (see
Exhibit “C*"} and he is just not certain what the next procedure should be. Does the Council have
to approve this or can we send it to the City Attorney with suggestions from the other
Councilmembers.

City Attorney said his thinking was that if we got some further input just like the comment they
just got from Councilmember Welch, the Council could potentially designate Councilmember
Miller to finalize the argument from the comments that the Councilmembers come up with
tomorrow morning and the Council could approve this with whatever changes he 1s authonzed to
make.

Councilmember Miller made a motion that we accept the Council to prepare the argument
and the statement that is available to the Council now be accepted subject to any changes
suggested by the Council to him by tomorrow morning.

City Attorney said he could make that motion. The Councilmembers should make suggestions
here at this meeting and then he would be able this evening or tomorrow morning to incorporate
those mnto a new draft.

Councilmember Westholder said he doesn’t know how we would do it but as we had public
testimony tonight on how bad the street is on Hathaway from the truck traffic and how difficult it
is for our citizens living on the east side of town he was wondering if there may be something we
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can allude to that in the measure because of how bad it is impacting our streets, our citizens and
we definitely need to take care of this.

Councilmember Peterson said he beheves the measure statement is close to being finished
and he would like to defer to Councilmember Miller and to the City Attorney to wrap it up
and move it forward; he seeonded Councilmember Miller’s motion.

Mayor Franklin said that she just wanted to make sure that the public is aware why we are doing
this and the issues are more than just saying we just want money. We do need money but it is not
something that the citizens will have to pay. We need to fix our streets and need money in our
general fund to assist our City in being able to take of the issues not only on Hathaway because
Ramsey Street is greatly impacted also.

Mayor Franklin opened the item for public comment; there was none.

City Attorney added that these impacts are very long term. Those trucks are going up and down
every day and from Monday to Tuesday you don’t see a difference in the street but when you add
a year and two years and ten years and you don’t get to the street quickly enough then entire street
has to be rebuilt and the streets that we are looking at are far gone already. Also it used to be that
we had a mining operator that was paying sales tax to the City and Robertson’s Ready Mix who
has been in there the last five years they worked out a special deal with Corona that if they
consolidated all of their sales for their mining pits in many different communities into Corona,
Corona basically worked out a deal to give them back a rebate on some of those sales taxes. So
once that deal occurred we stopped getting a revenue and not just this City but a number of other
communities so Robertson’s has gotten the benefit of getting a rebate of those taxes and is not
contributing to the communities that are suffering from these impacts. So we could have moved
on this much earlier but we have gotten into an economic situation where something has to be
done and if we don’t put something in place those streets are just going to deteriorate where they
can’t be fixed so this is really the time to do this. Robertson’s is likely to spend significant money
to try and avoid this and it is really important to explain to the community as you were pointing
out the need for this. This is a very important thing to do.

Councilmember Miller clarified his motion and stated that he moves that the City Council
prepare the statement for the ballot and that statement be prepared by him subject to the
suggestions made by the Council at this meeting.

City Attorney said the rebuttal argument is going to be coming soon and need to add the
same sort of process where Councilmember Miller will draft the rebuttal with any
comments he gets from the Counecil.

Councilmember Miller amended his motion to add what the City Attorney just said.
Seconded by Councilmember Peterson. Motion carried, all in favor.

Motion Peterson/Westholder that the City Council approve Resolution No. 2014-64,
Directing the City Attorncy to Prepare an Impartial Analysis, Setting Priorities for Filing
Written Arguments, Providing for Rebuttal Arguments, and Preparing Council Arguments
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in Favor of the Mining Tax Measure (Measure J) to be Submitted to the Voters. Motion
carried, all in favor.

ANNOUNCEMENTS/REPORTS  (Upcoming Events/Other Items if any)

City Council

Councilmember Welch —

= On Friday, August 14" in San Jacinto there will be a program called “Ark of Safety” forum
and is free to all that would like to attend and is being hosted by Scnator Mike Morrell and the
Building Resilient Communities. This event will be held at the San Jacinto Assembly of God
Church, 300 W, First Street from 8 a.m. to 3:00 p.m. and lunch will be served. This forum
will provide free resources enabling homes to be prepared for an emergency. This will also
help houses of worship prepare as groups of people. Young Homes is sponsoring this along
with the Building Resilient Commumities organization.

Mayor Franklin —
= SCAG (Southern California Association of Governments) is hosting a Poverty Seminar and
this will be dealing with the issues of poverty and how it impacts planning. 1t will be held on
August 20, 2014 at the IMAX location across the street from USC. It is free for anyone that
would like to attend.

ITEMS FOR FUTURE AGENDAS

New Items

Councilmember Peterson would like to ask the City Manager to prepare a staff report regarding
the approximate $30,000 in delinquent utility fees owed by the Banning Chamber of Commerce
and what plan does the City have to collect or recover those fees.

Mayor Franklin asked if the Council had to agree before this could be put on an agenda. City
Attorney said a Councilmember can bring something up and the City Manager can then decide
to make a report. It is up to the City Manager who puts together the agenda normally to decide
when he would bring a report on such a subject.

Mayor Franklin asked the City Manager if he had this on his Iist and City Manager confirmed
that he had it on his list.

Pending ltems — City Council

Mayor Franklin asked if the items on the pending list could be prioritize and calendared so that
they have an idea as to when they will actually be coming up.

Schedule Meetings with Our State and County Elected Officials
Discussion on how to handle loans or distributions to charities.
Discussion on how the City Council handles donations to the City.
Grocery Cart Policy

Workshop to discuss the future of the airport.
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10.
11,
12.
13.

Discussion regarding Public Works Committee and Ad Hoc Committees

Discussion regarding City’s ordinance dealing with sex offenders and child offenders
Discussion to move “Announcements” (events) up on the agenda afier Public
Comments,

Discussion regarding the discretionary limit of $25,000.

Discussion regarding flex scheduling to keep city hall open five days a week.
Discussion regarding Animal Control Services.

Address staffing issues at the police department.

Review of All Contracts by the City Attorney

City Comumittee Reports — None

Report by City Attormey — Nothing to report at this time.

Report by City Manager — Interim City Manager reported:

Reminder that the City Council will be dark for the August 26, 2014 meeting and September 9,
2014 meeting so the next meeting will be at the end of September.

Remider that Job Fair will be held on September 25" from 9 a.m. to Noon and it is open for
businesses and job seekers and will be held at the Banning Community Center. Last year there
were 35 companies that participated and over 500 job seekers. This information is also on the
City’s website.

ADJOURNMENT

By common consent the meeting adjourned at 8:03 p.m.

Marie A. Calderon, City Clerk

THE ACTION MINUTES REFLECT ACTIONS TAKEN BY THE CITY COUNCIL. A COPY OF THE MEETING
IS AVAILABLE IN DVD FORMAT AND CAN BE REQUESTED IN WRITING TO THE CITY CLERK’S OFFICE.
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, Measure J will not tax an resident or business, except mines extracting rock,
sand and/or gravel. Measure J would simply require mines to contribute
fairly as part of the Banning community.

Bannmng city revenues have dropped by approximately 33% as a result of the
recent recession, requiring a 33% reduction in police personnel, cuts in
recreational services and other services. Measure J 1s proposed to help the
City mcrease necessary funding of basic pubhc services : fire, police,
recreation, planning, code enforcement, street repair and other services that
benefit the City’s residents.

Most residents and businesses in Banning contribute significantly to the
general services through payment of fees and taxes. However, for more than
the last five years mining operations in Banning have contributed relatively
less,. While the vast majority of Banning business pay sales tax to fund the
City’s general services, mining operations cwrrently pay none - even though
the mines occupy overel 80 acres in the City, and cause significant '
environmental effects. To correct this, Measure J is proposed. Such mining
taxes are common in California. :

Additionally, the City lacks the funds needed to monitor City mines as
required by law , and mitigate mine-related environmental impacts. Banning
residents have reported deterioration of streets and traffic conditions,
increased dust and noise, erosion problems, visual blight and water quahty
problems from mining operations in Banning, Measure J gives the Banmng
City Council the option of ¢reating a “Mining Impact Fund” to be funded by
Measure J proceeds. This fund would be spent to fix, and prevent future
negative environmental impacts caused by mining, and help those
neighborhoods affected by the local mine.

Exhibit “C”
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MINUTES 8/19/14
CITY COUNCIL SPECIAL MEETING

BANNING, CALIFORNIA

A special meeting of the Banning City Council and the City Council Sitting in Its Capacity of a
Successor Agency was called to order by Mayor Franklin on August 19, 2014 at 5:03 p.m. at
the Banning Civic Center Council Chambers, 99 E. Ramsey Street, Banning, California.

COUNCIL MEMBERS PRESENT: Councilmember Miller
Councilmember Peterson

Councilmember Welch

Mayor Franklin
COUNCIL MEMBERS ABSENT: Councilmember Westholder
OTHERS PRESENT: Homer Croy, Interim City Manager

Ann N. Lanphar, Assistant City Attorney
Bill Manis, Economic Development Director
Marie A. Calderon, City Clerk

CLOSED SESSION

Assistant City Attomey said the item on the closed session agenda is real property negotiations
regarding 2301 W. Ramsey Street pursuant to the provisions of Government Code Section

54956.8.

Mayor Franklin opened the item for public comments and seeing no public in attendance she
closed public comments.

Meeting went into closed session at 3:04 p.m. and reconvened at 6:02 p.m. with no reportable
action.

ADJOURNMENT

By common consent the meeting adjourned at 6:02 p.m.

Marie A. Calderon, City Clerk




MINUTES 09/09/14
CITY COUNCIL REGULAR MEETING

BANNING, CALIFORNIA

A regular meeting of the Banning City Council was called to order by Mayor Franklin on
September 9, 2014 at 5:02 p.m. at the Banning Civic Center Council Chambers, 99 E. Ramsey
Street, Banning, California.

COUNCIL MEMBERS PRESENT: Councilmember Miller
Councilmember Peterson
Councilmember Welch
Councilmember Westholder
Mayor Franklin

COUNCIL MEMBERS ABSENT: None
OTHERS PRESENT: Homer Croy, Interim City Manager
Marie A. Calderon, City Clerk

PUBLIC COMMENTS — On Items Not on the Agenda

Carl Douglas, Chairman for the Banning Stagecoach Days Association addressed the Council
introducing some of the members present Dorothy McLean, Vicki Sellers, Amanda Sutton,
Amy Pippenger, Sandra Castaneda, and Bill Lamb. He said that all the members of the
committee are dedicated, creative and hard-working members of our community and they are
proud to say their event that they put on was attended by many people. At the rodeo it was
standing room only and the parking lots on Saturday were completely full. As a committee
they would like to present a small power-point presentation at the Council’s next meeting and
also present sponsorship awards. He thanked the City of Banning and all of the people who
supported them and as a committee they believe in Banning as do people in the surrounding
communities. At this time a brochure on the rodeo was passed out to the City Council
Members.

CLOSED SESSION

Interim City Manager said the item on the closed session agenda Personnel Matters pursuant to
Government Code Section 54957 regarding: 1) Recruitment of the City Manager; and 2)
Economic Development Director position.

Mayor Franklin opened the item for public comments and seeing no public in attendance she
closed public comments.

Meeting went into closed session at 5:06 p.m. and reconvened at 5:58 p.m. with no reportable
action.
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ADJOURNMENT

By common consent the meeting adjourned at 5:59 p.m.

Marie A. Calderon, City Clerk
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City of Banning Investment Report

Summary Schedule of Cash and Investments

July 31, 2014

* Rate of earnings allowance received, offsets analyvzed bank charges.

Operating Funds Amount
Petty Cash 3,705
Interest

Bank Accounts Rate Amount
Wells Fargo Bank 0.200% * 1,838,088
Bank of America-Airport 0.300% 3,158
Bank of America-Parking Citations 0.300% 3,065
Bank of America-CNG Station 0.300% 3,256

Money Market and Bank Aecount Sub-Total 1,847,567
Government Pools
Account #] Qperating Amount 38,826,163
Account #1 CRA Bond Cash Bal, 756,110
Local Agency Investment Fund: Account #1 0.244% 39,582,273
Account #2 Sucessor Ageney Cash Bal 0
Local Agency Investment Fund: Account #2 0.244% 0

Government Pool Sub-Toilal 39,582,273

Operating Cash Balance 41,433,545
Restricted Operating Funds
Riverside Public Utilities- Highmark U.5. Government Money Market Fund 0.010% 1,134,826
Calfornia ISO Corp- Union Bank 100,173
Worker's Compensation Program- (PERMA) 1,999,152
Other Investmernis
Investments-US Bank/Piper Jaffray - See Page 2 0.505% 25,811,064

Operating Funds Total 70,478,761

Amount
37,813,581
Fiscal Agent Tofal 37,813,581
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City of Banning
Investment Report Supplemental Information

Pooled Cash Distribution

Investment reports for cities typically do not include the cash balance of the individual funds that

make up the total pocled cash. This is primarily due to timing differences between when investment
reparts are prepared and when month end accounting entries are posted. Investment reports are
usually prepared first. However, the pie chart below provides an understanding of the percentage
distribution of the investments by fund type. The percentages were calculated using the average
cash balances from the twelve month period of July 2013 to June 2014. (The percentages will be

updated quarterly.)
Successor Special
Agency Funds General Fund Revenue
Internal 5% 9% 4%
Service Capital
3% Improvement

0%

Enterprise
Banning Utility 32%
Authority

47%

The Table below describes the funds that are included within the Fund Types used for the pie chart.

FundType | DescriptionofFunds . =~ .~ =
Governmental [ GeneralFund

Special Revenue Restricted Funds (i.e. CFDs, grants)

Capital Improvement Development Impact Fee funds

Enterprise Airport, Transit, Refuse, Electric

Banning Utility Authority Water, Wastewater, Reclaimed water

internal Service Risk Management, Fleet, IT, Utility Services

Successor Agency Funds | Previously called Redevelopment Agency




Summary Schedule — Line item descriptions

Petty Cash —
The City maintains petty cash in various departments for incidental purchases. This line item

includes the cash drawers for cashiering in utility billing.

Bank Accounts —

When reviewing the Report of Investments, please keep in mind that the balances shown on
the Summary Schedule of Cash and Investments for bank accounts are “statement” balances. They
reflect what the financial institution has on hand as of particular date and lists on their statement.
They are not “general ledger” balances. General ledger balances reflect all activity through a
particular date (i.e. all checks that have been written and all deposits that have been made) and is
what we show on our books (the general ledger). The general ledger balance more accurately reflects
the amount of cash we have available.

[t should be noted that statement balances and general ledger balances can differ
significantly. For example — on June 30" the statement balance for Wells Fargo Bank could show
$1,000,000, however, staff may have prepared a check run in the amount of $750,000 on the same
day. Our general ledger balance would show $250,000, as the Wells Fargo statement does not
recognize the checks that have been issued until they clear the bank.

For investment decisions and cash handling purposes staff relies on the balance in the general
ledger. Staff does not invest funds that are not available. Sufficient funds must be kept in the bank

accounts to cover all checks issued.

e Wells Fargo Bank — This is the City checking account. All cash receipts, payroll and accounts
payables checks are processed through this account. Balances fluctuate based on activity and
cash flow needs. As excess funds accumulate, they are transferred to LAIF to increase
earnings. The Summary Schedule of Cash and Investments shows the rate of earnings
allowance received from the bank. The amount earned reduces the total amount of bank fees
charged.

e Bank of America — Airport — The City maintains a Trust account for credit card purchases made
at the airport. When the account balance exceeds $3000, excess funds are transferred to the
Welis Fargo Bank account.

¢ Bank of America — Parking Citations — The City maintains a Trust account for the processing of
parking citations through Turbo Data. When the account balance exceeds $3000, excess funds
are transferred to the Wells Fargo Bank account.

e Bank of America — CNG — The City maintains a Trust account for credit card purchases of CNG
fuel made at the City yards. When the account balance exceeds $3000, excess funds are
transferred to the Wells Fargo Bank account.

M




Summary Schedule — Line item descriptions — Cont.

Government Pools —

e Local Agency investment Fund —Account #1
= This account includes both City pooled funds and a restricted cash balance related to the
CRA bonds. Investments in LAIF are limited to S50M.
¢ Local Agency investment Fund — Account #2
= There is currently no balance in this account.
=  Note: When the State established the cutoff date of January 31, 2012 for the elimination
of the Redevelopment Agency, LAIF staff recommended a transfer of the available balance
from the CRA account to the City account to protect the funds from a rumored 5tate raid

or freezing of the funds.
Restricted Operating Funds at Riverside Public Utilities —

The City Electric operation has an agreement with Riverside Public Utilities {RPU) to purchase
power for the City. Part of the agreement requires that the City maintain a balance in the trust
account used by RPU. The City does not controf the investments or earnings of the trust account.

Restricted Operating Funds at California {SO-

The California I1SO facilitates the purchase and sale of the City’'s electricity. The City
participates in periodic Congestion Revenue Rights (CRR) auctions to acquire financial hedges for
transmission congestion. In order to participate in the CRR auctions the City was required to have a
secured form of financial security in the amount of $100,000. A cash deposit was placed with Union
Bank in March, 2012 to meet the requirements. The account is an interest bearing collateral account.

Restricted Operating Funds at PERMA-

The City participates in a JPA with the Public Entity Risk Management Authority (PERMA), who
provides administration for the City’s worker’s compensation insurance program. PERMA requires the
City to deposit funds into an account used by PERMA for the payment of worker’s compensation
claims. The City does not control the investments or earnings of this account.

Other Investments —

Currently the City works with a Piper Jaffray broker to make various investments per the City
policy and in accordance with State guidelines. The Broker is not on retainer, nor do they receive a
City paid fee with each investment. Funds in the Money Market fluctuate as securities mature or get
called. Staff is in the process of investing the Money Market funds over several months. We will be
adding an additional broker to provide more investment options.

Fiscal Agent / US Bank -

Unspent bond proceeds and required bond reserves are invested by the Fiscal Agent in

accordance with the bond documents.




CITY COUNCIL AGENDA

-~ Date: September 23, 2014
TO: City Council
FROM: June Overholt, Administrative Services Director
SUBJECT: Approval of Accounts Payable and Payroll Warrants for Month of

July 2014

RECOMMENDATION: The City Council review and ratify the following reports per the
California Government Code.

FISCAL DATA: The reports in your agenda packet cover "Expenditure Disbursements" and
"Payroll Expenses” for the month of July 2014.

The reports are:

Expenditure approval lists

Tuly 2, 2014 31,576.36
July 10, 2014 182,249.46
July 18, 2014 1,122,717.87
July 24,2014 610,704.60
July 31, 2014 131,929.88
September 9, 2014 4,549,865.87 (July Month End)
Payroll check registers
Tuly 11, 2014 15,933.88
July 25,2014 12,336.04
Payroll direct deposits*
July 11,2014 332,387.32
July 25, 2014 273,229.26
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001 General Fund Departments
0001 — General

1000 - City Council

1200 - City Manager

1300 - Human Resources

1400 - City Clerk

1500 - Elections

1800 — City Attorney

1500 — Fiscal Services

1910 - Purchasing & A/P

2060 - TV Government Access
2200 — Police

2210 — Dispatch

2279 - TASIN —5B621 (Police)
2300 — Animal Control

2400 — Fire

2479 —~TASIN — SB621 {Fire)
2700 — Buiiding Safety

2740 — Code Enforcement

2800 - Planning

3000 - Engineering

3200 - Building Maintenance
3600 — Parks

4000 — Recreation

4010 — Aquatics

4050 — Senior Center

4060 - Sr. Center Advisory Board
4500 — Central Services

4800 — Debt Service

5400 — Community Enhancement

Ali Other Funds

002 -~ Deveioper Deposit Fund

003 - Riverside County MOU

100 — Gas Tax Street Fund

101 — Measure A Street Fund

103 — SB 300 Street Fund

104 - Article 3 Sidewalk Fund

110 - CDBG Fund

111 —~ Landscape Maintenance

132 - Air Quality improvement Fund
140 - Asset Forfeiture/Police Fund
148 - Supplementat Law Enforcement
149 — Public Safety Sales Tax Fund
150 - State Park Bond Fund

190 — Housing Authority Fund

200 — Special Donation Fund

201 - Sr. Center Activities Fund

202 — Animal Control Reserve Fund
203 - Police Volunteer Fund

nd/@gpar
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204 - D.A.R.E. Donation Fund

300 - City Administration COP Debt Service
360 — Sun Lakes CFD #86-1

365 - Wilson Street #91-1 Assessment Debt
370 - Area Police Computer Fund

375 - Fair Oaks #2004-01 Assessment Debt
376 - Cameo Homes

400 - Police Facilities Development

410 - Fire Facilities Development

420 — Traffic Controf Facility Fund

421 — Ramsey/Highland Home Road Signal
430 - General Facilities Fund

441 - Sunset Grade Separation Fund

444 — Witson Median Fund

451 - Park Development Fund

470 — Capital Improvement Fund

475 — Fair Gaks #2004-01 Assessment District
600 — Airport Fund

610~ Transit Fund

660 — Water Fund

661 — Water Capital Facilities

662 - Irrigation Water Fund

663 — BUA Water Capital Project Fund

669 —~ BUA Water Debt Service Fund

670 ~ Electric Fund

672 — Rate Stability Fund

673 — Electric Improvement Fund

674 —'07 Electric Revenue Bond Project Fund
675 — Public Benefit Fund

678 — 07 Electric Revenue Bond Debt Service Fund
680 — Wastewater Fund

681 — Wastewater Capital Facility Fund

682 — Wastewater Tertiary

683 — BUA Wastewater Capital Project Fund
685 — State Revolving Loan Fund

689 — BUA Wastewater Debt Service Fund
690 - Refuse Fund

700 - Risk Management Fund

702 - Fleet Maintenance

703 — Information Systems Services

761 - Utitity Billing Administration

805 — Redevelopment Obligation Retirement Fund
810 — Successor Housing Agency

830 - Debt Service Fund

850 - Successor Agency

855 —- 2007 TABS Bond Proceeds

856~ 2003 TABS Bond Proceeds

857 - 2003 TABS Bond Proceeds Low/Mod
860 - Project Fund
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CITY COUNCIL AGENDA

Date: September 23, 2014

TO: City Council

FROM: June Overholt, Administrative Services Director

SUBJECT: Approval of Accounts Payable and Payroll Warrants for Month of
August 2014

RECOMMENDATION: The City Council review and ratify the following reports per the

California Government Code.

FISCAL DATA: The reports in your agenda packet cover "Expenditure Disbursements" and

"Payroll Expenses” for the month of August 2014,
The reports are:

Expenditure approval lists
August 7, 2014
August 14, 2014
August 21, 2014
August 28, 2014

September 15, 2014

Payroll check registers
August 8, 2014
August 22, 2014

Payroll direct deposits*
August 8, 2014
August 22, 2014

124,261.19
757,366.06
410,206.57
431,292.09

2,470,462.50

11,392.53
10,460.32

255,930.97
264,808.07

(August Month End)
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001 General Fund Departments
0001 - General

1000 - City Council

1200 - City Manager

1300 — Human Resources

1400 - City Clerk

1500 - Eiections

1800 — City Attorney

1900 — Fiscal Services

1910 - Purchasing & A/P

2060 - TV Government Access
2200 - Police

2210 - Dispatch

2279 — TASIN — SB621 {Police)
2300 — Animal Controd

2400 - Fire

2479 ~ TASIN — SB621 {Fire}
2700 - Building Safety

2740 - Code Enforcement
2800 — Planning

3000 — Engineering

3200 — Building Maintenance
3600 — Parks

4000 — Recreation

4010 — Aquatics

4050 — Senior Center

4060 - Sr. Center Advisory Board
4500 — Central Services

4800 — Debt Service

5400 — Community Enhancement

All Other Funds

002 — Developer Deposit Fund

003 - Riverside County MOU

100 ~ Gas Tax Street Fund

101 - Measure A Street Fund

103 - SB 300 Street Fund

104 — Article 3 Sidewatk Fund

110~ CDBG Fund

111 —Landscape Maintenance

132 — Air Quality Improvement Fund
140 — Asset Forfeiture/Police Fund
148 - Supplemental Law Enforcement
149 — Pubtic Safety Sales Tax Fund
150 — State Park Bond Fund

190 — Housing Authority Fund

200 - Special Donation Fund

201 - Sr. Center Activities Fund

202 — Animal Control Reserve Fund
203 - Police Volunteer Fund
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204 ~ D.A.R.E. Donation Fund

300 - City Administration COP Debt Service
360 — Sun Lakes CFD #86-1

365 — Wilson Street #91-1 Assessment Debt
370 — Area Police Computer Fund

375 — Fair Oaks #2004-01 Assessment Debt
376~ Cameo Homes

400 - Police Facilities Development

410 - Fire Facilities Development

420 - Traffic Control Facility Fund

421 ~ Ramsey/Highland Home Road Signal
430 ~ General Facilities Fund

441 — Sunset Grade Separation Fund

444 — Wilson Median Fund

451 — Park Development Fund

470 - Capital Improvement Fund

475 — Fair Oaks #2004-01 Assessment District
600 — Airport Fund

610 - Transit Fund

660 — Water Fund

661 — Water Capital Facilities

662 — Irrigation Water Fund

663 — BUA Water Capital Project Fund

669 — BUA Water Debt Service Fund

670 — Electric Fund

672 — Rate Stability Fund

673 — Electric Improvement Fund

674 —'07 Electric Revenue Bond Project Fund
675 — Public Benefit Fund

678 07 Electric Revenue Bond Debt Service Fund
680 — Wastewater Fund

681 — Wastewater Capital Facility Fund

682 — Wastewater Tertiary

683 — BUA Wastewater Capital Project Fund
685 ~ State Revolving Loan Fund

685 -~ BUA Wastewater Debt Service Fund
690 — Refuse Fund

700 - Risk Management Fund

702 ~ Fleet Maintenance

703 — Information Systems Services

761 - Utility Billing Administration

805 — Redevelopment Obligation Retirement Fund
810 - Successor Housing Agency

830 — Debt Service Fund

850 - 5uccessor Agency

855 - 2007 TABS Bond Proceeds

856 — 2003 TABS Bond Proceeds

857 — 2003 TABS Bond Proceeds Low/Mod
860 — Project Fund




CITY COUNCIL AGENDA

DATE: September 23, 2014
TO: City Council
FROM: Fred Mason, Electric Utility Director

SUBJECT: Notice of Completion for Project No. 2012-03, “Corporate Yard Block
Wall”

RECOMMENDATION:  That the City Council accepts Project No. 2012-03, “Corporate
Yard Block Wall” as complete and directs the City Clerk to record the Notice of Completion.

JUSTIFICATION: Staff has determined that the project has been completed per the City of
Banning Plans and Specifications.

BACKGROUND: On December 11, 2012, the City Council adopted Resolution No. 2012-96,
“Awarding the Construction Contract for Project No. 2012-03, ‘Corporate Yard Block Wall” and
Rejecting all other Bids.” The lowest bidder awarded the contract was B.W. Simmons Inc.
(“Contractor”) of Calimesa, California.

The scope of work under this project included the construction of a concrete masonry unit
security wall along the perimeter and within the City of Banning’s Corporate Yard located at
176 E. Lincoln Street. The project also included the installation of gates, gate openers, card
reader pedestals, steel fencing, conduits, irrigation mainline; construction of driveways, curb
and gutter, sidewalk and AC paving; as well as the removal of existing miscellaneous items.

A Notice to Proceed (“NTP”) was issued to the contractor on February 4, 2013. The NTP
notified the contractor that the project was to commence by February 11, 2013 and that the
project must be completed within 80 working days (Monday thru Friday) as stated in the
project specifications. The date of completion was therefore June 7, 2013,

During construction 72 working days were added to the project for a total of 152 working days
allowed. The added days were as a result of work added to the contract outside of the original
scope of work, delays due to revision to the plans, weather delays and holidays.

The project was deemed substantially complete on January 3, 2014. The contractor used 216
working days to complete the project, 64 working days over the allowed time. During the
project staff provided the contractor a Weekly Statement of Working Days which kept the
contractor apprised of the working days used, working days left on the contract and days over
the allowed time.

The contract documents specify that the City and Contractor agree that if the project is not fully
completed within the allowed time the contractor shall pay, as liquidated damages, $750.00 per
calendar day (Monday thru Sunday) to the City. The project was 92 calendar days over the
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allowed time; therefore the contractor is to pay the City an amount of $69,000.00 for liquidated
damages. To date the City has withheld $79,174.24 from the contractor in retention and
payment deductions. The amount of $10,174.24, which represents the difference between the
amount withheld from the contractor and the liquidated damages owed to the City, will be paid
to the contractor 35 days after the recordation of the Notice of Completion, attached as Exhibit
GCA”.

Staft has met with the Contractor to discuss the liquidated damages amount. The Contractor has
expressed his disagreement and is under the opinion that the delays in the project were due to
factors outside of his control.

As previously mentioned, additional work was added to the contract. The work included the
demolition of an existing quonset hut, additional grading and paving, revision to the perimeter
wall and application of graffiti scaler. Additionally, revisions to the project scope resulted in
cost savings. The total change in the contract amount is equal to $80,751.63.

FISCAL DATA: The original contract amount for this project was $1,099,893.00. The final
contract amount is equal to $1,180,644.63, approximately 7.3% over the original contract
amount and within the approved 10% contingency.

The amount owed to the City by the Contractor for liquidated damages in the amount of
$69,000.00 will be credited to the Electric Improvement Capital Fund and is not part of the
final contract amount shown above.

RECOMMENDED BY: APPROVED BY /
Fred Mason, Iflomer Croy,

Electric Utility Director Interim City ager
NOC 2012-03
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NOTICE OF COMPLETION
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WHEN RECORDED MAIL TO:

Office of the City Clerk
City of Banning

P.O. Box 998

Banning, California 92220

FREE RECORDING:
Exempt Pursuant to
Government Code §6103

NOTICE OF COMPLETION
PROJECT NO. 2012-03
CORPORATE YARD BLOCK WALL

THIS NOTICE OF COMPLETION IS HEREBY GIVEN by the OWNER, the
City of Banning, a municipal corporation, pursuant to the provisions of Section 3093 of
the Civil Code of the State of Califomia, and is hereby accepted by the City of Banning,
pursuant to authority conferred by the City Council this September 23, 2014, and the

grantees consent to recordation thereof by its duly authorized agent.

That the OWNER, the City of Banning, and B. W. Simmons, Inc. of Calimesa,
California, the vendee, entered into an agreement dated December 11, 2012, for

Construction of Project No. 2012-03, “Corporate Yard Block Wall.”

The scope of work under this project included the construction of a CMU wall along the
perimeter and within the City of Banning’s Corporate Yard located at 176 E. Lincoln
Street, the installation of gates, gate openers, card reader pedestals, steel fencing,
conduits, frrigation mainline; construction of driveways, curb and gutter, sidewalk and
AC paving; as well as the removal of existing miscellaneous items; in accordance with
the City of Banning Spectfications. The limits of the project were located at 176 E.

Lincoln Street.
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That the work of improvement was completed on January 3, 2014, for Project No. 2012-
03, “Corporate Yard Block Wall.”

(N The Nature of Interest was to address existing security issues at the City
of Banning’s Corporate Yard.

(2) That the City of Banning, a municipal corporation, whose address is
Banning City Hall, 99 E. Ramsey Street, Banning, California 92220, is completing work
of improvement.

(3) That said work of improvement was performed at 176 East Lincoln Street
in Banning, California 92220.

4 That the original contractor for said improvement was B. W. Simmons,
Inc., State Contractor’s License No. 356905.

(5) That Performance and Payment bonds were required for this project.

(6) The nature of interest is in fee.

Dated: September 23, 2014
CITY OF BANNING

A Municipal Corporation

By

Homer Croy,
Interim City Manager

APPROVED AS TO FORM:

David J. Aleshire, City Attorney
Aleshire & Wynder, LLP
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JURAT
State of Califorma
County of Riverside
Subscribed and sworn to (or affirmed) before me on this day of
, 2014 by proved to me on this basis of

satisfactory evidence to be the person(s) who appeared before me.

(Seal)
Notary Public in and for said County
and State
STATE OF CALIFORNIA)
} ss
COUNTY OF RIVERSIDE)

MARIE A. CALDERON, being duly sworn, deposes and says:

That I am the City Clerk of the City of Banning, which City caused the work to be
performed on the real property hereinabove described, and is authorized to execute this
Notice of Completion on behalf of said City; that [ have read the foregoing Notice and
know the contents thereof, and that the facts stated therein are true based upon
information available to the City of Banning, and that | make this verification on behalf

of said City of Banning. I declare under perjury that the forgoing is true and correct.

Executed on , 2014 at Banning, California.

City Clerk of the City of Banning




CITY COUNCIL AGENDA

CONSENT ITEM
DATE: September 23, 2014
TO: City Council
FROM: Duane Burk, Director of Public Works

SUBJECT: Resolution No. 2014-62, “Approving a Professional Services Agreement to
Western Riverside Couneil of Governments for Residential and
Commercial Diversion Services”

RECOMMENDATION: The City Council adopt Resolution No. 2014-62, “Awarding a
Professional Services Agreement to Western Riverside Council of Governments for Residential
and Commercial Diversion Services” in the amount of $100,000.00 ($50,000.00 per year for
FY 2014/2015 and FY 2015/2016).

JUSTIFICATION: It is essential to award a professional services agreement to Western
Riverside Council of Governments (“WRCOG”) in order to continue providing Residential and
Commercial Diversion Services for the City of Banning,.

BACKGROUND: WRCOG is an association that represents member local governments,
mainly cities and counties, that seek to provide cooperative planning, coordination, and
technical assistance on issues of mutual concern that cross jurisdictional lines. Some of the
major areas that WRCOG assist local agencies and counties with are regional transportation
issues, community growth and development and environmental issues. WRCOG has
continuously provided the City of Banning with valuable services within the realm of
environmental compliance. The most recent professional services agreement between the City
of Banning and WRCOG expired on June 30, 2014 and thus it is prudent to issue a new
coniract Agreement.

The scope of services include staffing for outreach events, promotional development, chamber
events, commercial business visits, household hazardous waste and bulky goods events,
business workshops, and franchise agreement assistance. The services provided ensure the City
is in compliance with AB939 which requires mandated local jurisdictions to meet the solid
waste diversion goal of 50 percent. The California Integrated Waste Management Board
determines this diversion by looking at the base-year solid waste generation to determine the
amount of solid waste diverted. Each jurisdiction is required to create an Integrated Waste
Management Plan that looks at recycling programs, purchasing of recycled products and waste
minimization. WRCOG’s services also ensure the City is in compliance with AB341 which
requires mandatory commercial recycling by certain businesses and public entities and sets a
state wide 75 percent waste diversion goal.

Resolution 2014-62
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RESOLUTION NO. 2014-62

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BANNING
CALIFORNIA, APPROVING A PROFESSIONAL SERVICES AGREEMENT TO
WESTERN RIVERSIDE COUNCIL OF GOVERNMENTS FOR RESIDENTIAL AND
COMMERCIAL DIVERSION SERVICES

WHEREAS, Western Riverside Council of Governments (“WRCOG™) is an
association that represents member local governments, mainly cities and counties, that seek to
provide cooperative planning, coordination, and technical assistance on issues of mutual
concern that cross jurisdictional lines such as regional transportation issues, community growth
and development and environmental issues.; and

WHEREAS, WRCOG has continuously provided the City of Banning with valuable
services within the realm of environmental compliance; and

WHEREAS, the most recent professional services agreement between the City of
Banning and WRCOG expired on June 30, 2014 and thus it is prudent to issue a new contract
Agreement; and

WHEREAS, scope of services include staffing for outreach events, promotional
development, chamber events, commercial business visits, household hazardous waste and
bulky goods events, business workshops, and franchise agreement assistance; and

WHEREAS, WRCOG’s services will ensure that the City of Banning remains in
compliance with AB939 (solid waste diversion) and AB341 (commercial recycling); and

WHEREAS, the proposed professional services agreement is for two years: FY
2014/2015 and FY 2015/2016 and includes a provision to extend the agreement for an
additional two years based upon a review of the services provided.

NOW, THEREFORE, BE IT RESOLVED, by the City Council of the City of
Banning, as follows:

SECTION 1. City Council adopts Resolution No, 2014-62, “Approving a Professional Services
Agreement to Western Riverside Council of Governments for Residential and Commercial
Diversion Services” in the amount not to exceed $100,000.00 (§50,000.00 per year for FY
2014/2015 and 2015/2016).

SECTION 2. The City Manager is authorized to execute the professional services agreement
between the City of Banning and WRCOG, in a form approved by the City Attorney, for two
years: FY 2014/2015 and FY 2015/2016. This authorization will be rescinded if the contract
agreements are not executed within forty-five (45) days of the date of this resolution.

Resolution 2014-62
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PASSED, APPROVED, AND ADOPTED this 23™ day of September, 2014.

Deborah Franklin, Mayor
City of Banning

ATTEST:

Marie A. Calderon,
City Clerk of the City of Banning

APPROVED AS TO FORM
AND LEGAL CONTENT:

David J. Aleshire, City Attorney
Aleshire & Wynder, LLP

CERTIFICATION:

I, Marie A. Calderon, City Clerk of the City of Banning, California, do hereby certify that the
foregoing Resolution No. 2014-62 was adopted by the City Council of the City of Banning at
the regular meeting thereof held on the 23™ day of September, 2014.

AYES:

NOES:

ABSENT:

ABSTAIN:

Marie A. Calderon,
City Clerk of the City of Banning

Resolution 2014-62
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EXHIBIT “A”
PROFESSIONAL SERVICES AGREEMENT
WESTERN RIVERSIDE COUNCIL OF GOVERNMENTS
(WRCOG)

Resolution 2014-62
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CONTRACT SERVICES AGREEMENT

FOR SERVICES RELATED TO RESIDENTIAL AND
COMMERCIAL DIVERSION

By and Between

THE CITY OF BANNING,
A MUNICIPAL CORPORATION

and

WESTERN RIVERSIDE COUNCIL OF GOVERNMENTS

WRCOG FY 20155
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AGREEMENT FOR CONTRACT SERVICES FOR SERVICES RELATED TO
RESIDENTIAL AND COMMERCIAL DIVERSION
BETWEEN
THE CITY OF BANNING, CALIFORNIA
AND
WESTERN RIVERSIDE COUNCIL OF GOVERNMENTS

THIS AGREEMENT FOR CONTRACT SERVICES (herein“ Agreement”) is made and
entered into this 1* day of August, 2014 by and between the CITY OF BANNING, a municipal
corporation (“City”) and WESTERN RIVERSIDE COUNCIL OF GOVERNMENTS,
(“Consultant” or “Contractor”). City and Consultant are sometimes hereinafter individually
referred to as “Party” and hereinafter collectively referred to as the “Parties.” ). (The term
Consultant includes professionals performing in a consulting capacity.)

RECITALS

A. City has sought, by issuance of a Request for Proposals or Invitation for Bids, the
performance of the services defined and described particularly in Section 1 of this Agreement.

B. Consultant, following submission of a proposal or bid for the performance of the
services defined and described particularly in Section 1 of this Agreement, was selected by the
City to perform those services.

C. Pursuant to the City of Banning’s Municipal Code, City has authority to enter into
this Agreement Services Agreement and the City Manager has authority to execute this
Agreement.

D. The Parties desire to formalize the selection of Consultant for performance of
those services defined and described particularly in Section 1 of this Agreement and desire that
the terms of that performance be as particularly defined and described herein.

OPERATIVE PROVISIONS

NOW, THEREFORE, in consideration of the mutual promises and covenants made by
the Parties and contained herein and other consideration, the value and adequacy of which are
hereby acknowledged, the parties agree as follows:

ARTICLE 1. SERVICES OF CONSULTANT

1.1 Scope of Services.

In compliance with all terms and conditions of this Agreement, the Consultant shall
provide those services specified in the “Scope of Services” attached hereto as Exhibit “A” and
incorporated herein by this reference, which services may be referred to herein as the “services”
or “work” hereunder. As a material inducement to the City entering into this Agreement,
Consultant represents and warrants that it has the qualifications, experience, and facilities

WRCOG FY 2015 -1-
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necessary to properly perform the services required under this Agreement in a thorough,
competent, and professional manner, and is experienced in performing the work and services
contemplated herein. Consultant shall at all times faithfully, competently and to the best of its
ability, experience and talent, perform all services described herein. Consultant covenants that it
shall follow the highest professional standards in performing the work and services required
hereunder and that all materials will be of good quality, fit for the purpose intended. For
purposes of this Agreement, the phrase “highest professional standards” shall mean those
standards of practice recognized by one or more first-class firms performing similar work under
similar circumstances.

1.2 Consultant’s Proposal.

The Scope of Service shall include the Consultant’s scope of work or bid which shall be
incorporated herein by this reference as though fully set forth herein. In the event of any
inconsistency between the terms of such proposal and this Agreement, the terms of this
Agreement shall govern.

1.3 Compliance with Law.

Consultant shall keep itself informed concerning, and shall render all services hereunder
in accordance with all ordinances, resolutions, statutes, rules, and regulations of the City and any
Federal, State or local governmental entity having jurisdiction in effect at the time service is
rendered.

1.4 Licenses, Permits, Fees and Assessments,

Consultant shall obtain at its sole cost and expense such licenses, permits and approvals
as may be required by law for the performance of the services required by this Agreement.
Consultant shall have the sole obligation to pay for any fees, assessments and taxes, plus
applicable penalties and interest, which may be imposed by law and arise from or are necessary
for the Consultant’s performance of the services required by this Agreement, and shall
indemnity, defend and hold harmless City, its officers, employees or agents of City, against any
such fees, assessments, taxes penalties or interest levied, assessed or imposed against City
hereunder.

1.5 Familiarity with Work.

By executing this Agreement, Consultant warrants that Consultant (i) has thoroughly
investigated and considered the scope of services to be performed, (ii) has carefully considered
how the services should be performed, and (iii} fully understands the facilities, difficulties and
restrictions attending performance of the services under this Agreement. If the services involve
work upon any site, Consultant warrants that Consultant has or will investigate the site and 1s or
will be fully acquainted with the conditions there existing, prior to commencement of services
hereunder. Should the Consultant discover any latent or unknown conditions, which will
materially affect the performance of the services hereunder, Consultant shall immediately inform
the City of such fact and shall not proceed except at City’s risk until written instructions are
received from the Contract Officer.

WRCOG FY 2015 -2
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1.6 Care of Work.

The Consultant shall adopt reasonable methods during the life of the Agreement to
fumish continuous protection to the work, and the equipment, materials, papers, documents,
plans, studies and/or other components thereof to prevent losses or damages, and shall be
responsible for all such damages, to persons or property, until acceptance of the work by City,
except such losses or damages as may be caused by City’s own negligence.

1.7 Warranty.

Consultant warrants all Work under the Agreement (which for purposes of this Section
shall be deemed to include unauthorized work which has not been removed and any
non-conforming materials incorporated into the Work) to be of good quality and free from any
defective or faulty material and workmanship. Consultant agrees that for a period of one year (or
the period of time specified elsewhere in the Agreement or in any guarantee or warranty provided
by any manufacturer or supplier of equipment or materials incorporated into the Work,
whichever is later) after the date of final acceptance, Consultant shall within ten (10) days after
being notified in writing by the City of any defect in the Work or non-conformance of the Work
to the Agreement, commence and prosecute with due diligence all Work necessary to fuifill the
terms of the warranty at his sole cost and expense. Consultant shall act sooner as requested by
the City in response to an emergency. In addition, Consultant shall, at its sole cost and expense,
repair and replace any portions of the Work (or work of other Consultants) damaged by its
defective Work or which becomes damaged in the course of repairing or replacing defective
Work. For any Work so corrected, Consultant's obligation hereunder to correct defective Work
shall be reinstated for an additional one year period, commencing with the date of acceptance of
such corrected Work. Consultant shall perform such tests as the City may require to verify that
any corrective actions, including, without limitation, redesign, repairs, and replaceinents comply
with the requirements of the Agreement. All costs associated with such corrective actions and
testing, including the removal, replacement, and reinstitution of equipment and materials
necessary to gain access, shall be the sole responsibility of the Consultant. All warranties and
guarantees of subcontractors, suppliers and manufacturers with respect to any portion of the
Work, whether express or implied, are deemed to be obtained by Consultant for the benefit of the
City, regardless of whether or not such warranties and guarantees have been transferred or
assigned to the City by separate agreement and Consultant agrees to enforce such warranties and
guarantees, if necessary, on behalf of the City. In the evént that Consultant fails to perform its
obligations under this Section, or under any other warranty or guaranty under this Agreement, to
the reasonable satisfaction of the City, the City shall have the right to correct and replace any
defective or non-conforming Work and any work damaged by such work or the replacement or
correction thereof at Consultant's sole expense. Consultant shall be obligated to fully reimburse
the City for any expenses incurred hereunder upon demand. This provision may be waived in
Exhibit “B” if the services hereunder do not include construction of any improveinents or the
supplying of equipment or materials.

1.8 Prevailing Wages.

Consultant is aware of the requirements of California Labor Code Section 1720, et seq.,
and 1770, et seq., as well as California Code of Regulations, Title 8, Section 1600, et seq.,
(“Prevailing Wage Laws”), which require the payment of prevailing wage rates and the
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performance of other requirements on “Public Works” and “Maintenance” projects. If the
Services are being performed as part of an applicable “Public Works” or “Maintenance” project,
as defined by the Prevailing Wage Laws, and if the total compensation is $1,000 or more,
Consultant agrees to fully comply with such Prevailing Wage Laws. City shall provide
Consultant with a copy of the prevailing rates of per diem wages in effect at the commencement
of this Agreement. Consultant shall make copies of the prevailing rates of per diem wages for
each craft, classification or type of worker needed to execute the Services available to interested
parties upon request, and shall post copies at the Consultant’s principal place of business and at
the project site. Consultant shall defend, indemnify and hold the City, its elected officials,
officers, employees and agents free and harmless from any claim or liability arising out of any
failure or alleged failure to comply with the Prevailing Wage Laws.

1.9 Further Responsibilities of Parties.

Both parties agree to use reasonable care and diligence to perform their respective
obligations under this Agreement. Both parties agree to act in good faith to execute all
instruments, prepare all documents and take all actions as may be reasonably necessary to carry
out the purposes of this Agreement. Unless hereafter specified, neither party shall be responsible
for the service of the other.

1.10  Additional Services.

City shall have the right at any time during the performance of the services, without
invalidating this Agreement, to order extra work beyond that specified in the Scope of Services
or make changes by altering, adding to or deducting from said work. No such extra work may be
undertaken unless a written order is first given by the Contract Officer to the Consultant,
incorporating therein any adjustment in (i) the Agreement Sum, and/or (ii) the time to perform
this Agreement, which said adjustments are subject to the written approval of the Consultant.
Any increase in compensation of up to five percent (5%) of the Agreement Sum or $25,000,
whichever is less; or in the time to perform of up to one hundred eighty (180) days may be
approved by the Contract Officer. Any greater increases, taken either separately or cumulatively
must be approved by the City. It is expressly understood by Consultant that the provisions of this
Section shall not apply to services specifically set forth in the Scope of Services or reasonably
contemplated therein. Consultant hereby acknowledges that it accepts the risk that the services to
be provided pursuant to the Scope of Services may be more costly or time consuming than
Consultant anticipates and that Consultant shall not be entitled to additional compensation
therefor,

1.11 Special Regquirements.

Additional terms and conditions of this Agreement, if any, which are made a part hereof
are set forth in the “Special Requirements” attached hereto as Exhibit “B” and incorporated
herein by this reference. In the event of a conflict between the provisions of Exhibit “B” and any
other provisions of this Agreement, the provisions of Exhibit “B” shall govern.

WRCOG FY 2015 -4-
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ARTICLE 2. COMPENSATION AND METHOD GF PAYMENT.
2.1 Contract Sum.

Subject to any limitations set forth in this Agreement, City agrees to pay Consultant the
amounts specified in the “Schedule of Compensation” attached hereto as Exhibit “C” and
incorporated herein by this reference. The total compensation, including reimbursement for
actual expenses, shall not exceed FIFTY THOUSAND DOLLARS ($50,000.00) per year (the
“Contract™), unless additional compensation is approved pursuant to Section 1.10.

2.2 Method of Compensation.

The method of compensation may include: (i) a lump sum payment upon completion, (ii)
payment in accordance with specified tasks or the percentage of completion of the services, (iii)
payment for time and materials based upon the Consultant’s rates as specified in the Schedule of
Compensation, provided that time estimates are provided for the performance of sub tasks, but
not exceeding the Contract Sum or (iv) such other methods as may be specified in the Schedule
of Compensation.

2.3 Reimbursable Expenses.

Compensation may include reimbursement for actual and necessary expenditures for
reproduction costs, telephone expenses, and travel expenses approved by the Contract Officer in
advance, or actual subcontractor expenses if an approved subcontractor pursuant to Section 4.5,
and only if specified in the Schedule of Compensation. The Contract Sum shall include the
attendance of Consultant at all project meetings reasonably deemed necessary by the City.
Coordination of the performance of the work with City is a critical component of the services. If
Consultant is required to attend additional meetings to facilitate such coordination, Consultant
shall not be entitled to any additional compensation for attending said meetings.

2.4 Invoices.

Each month Consultant shall furnish to City an original invoice for all work performed
and expenses incurred during the preceding month in a form approved by City’s Director of
Finance. The invoice shall detail charges for all necessary and actual expenses by the following
categories: labor (by sub-category), travel, materials, equipment, supplies, and sub-contractor
contracts. Sub-contractor charges shall also be detailed by such categories.

City shall independently review each invoice submitted by the Consultant to determine
whether the work performed and expenses incurred are in compliance with the provisions of this
Agreement. Except as to any charges for work performed or expenses incurred by Consultant
which are disputed by City, or as provided in Section 7.3. City will use its best efforts to cause
Consultant to be paid within forty-five (45) days of receipt of Consultant’s correct and
undisputed invoice. In the event any charges or expenses are disputed by City, the original
invoice shall be returned by City to Consultant for correction and resubmission.

WRCOG FY 2015 -5-
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2.5 Waiver,

Payment to Consultant for work performed pursuant to this Agreement shall not be
deemed to waive any defects in work performed by Consultant.

ARTICLE 3. PERFORMANCE SCHEDULE
3.1  Time of Essence.
Time is of the essence in the performance of this Agreement.

32 Schedule of Performance.

Consultant shall commence the services pursuant to this Agreement upon receipt of a
written notice to proceed and shall perform all services within the time period(s) established in
the “Schedule of Performance™ attached hereto as Exhibit “D” and incorporated herein by this
reference. When requested by the Consultant, extensions to the time period(s) specified in the
Schedule of Performance may be approved in writing by the Contract Officer but not exceeding
one hundred eighty (180) days cumulatively.

3.3 Force Majeure.

The time period(s) specified in the Schedule of Performance for performance of the
services rendered pursuant to this Agreement shall be extended because of any delays due to
unforeseeable causes beyond the control and without the fault or negligence of the Consultant,
including, but not restricted to, acts of God or of the public enemy, unusually severe weather,
fires, earthquakes, floods, epidemics, quarantine restrictions, riots, strikes, freight embargoes,
wars, litigation, and/or acts of any governmental agency, including the Agency, if the Consultant
shall within ten (10) days of the commencement of such delay notify the Contract Officer in
writing of the causes of the delay. The Contract Officer shall ascertain the facts and the extent of
delay, and extend the time for performing the services for the period of the enforced delay when
and if in the judgment of the Contract Officer such delay is justified. The Contract Officer’s
determination shall be final and conclusive upon the parties to this Agreement. In no event shall
Consultant be entitled to recover damages against the City for any delay in the performance of
this Agreement, however caused, Consultant’s sole remedy being extension of the Agreement
pursuant to this Section.

34 Inspection and Final Acceptance.

City may inspect and accept or reject any of Consultant’s work under this Agreement,
either during performance or when completed. City shall reject or finally accept Consultant’s
work within forth five (45) days after submitted to City. City shall accept work by a timely
written acceptance, otherwise work shall be deemed to have been rejected. City’s acceptance
shall be conclusive as to such work except with respect to latent defects, fraud and such gross
mistakes as amount to fraud. Acceptance of any work by City shall not constitute a waiver of
any of the provisions of this Agreement including, but not limited to, Section X, pertaining to
indemnification and insurance, respectively.
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3.5 Term.

Unless earlier terminated in accordance with Article 8 of this Agreement, this Agreement
shall continue in full force and effect until completion of the services but not exceeding one (1)
years from the date hereof, except as otherwise provided in the Schedule of Performance (Exhibit
GID’!)-

ARTICLE 4. COORDINATION OF WORK

4.1 Representatives and Personnel of Consultant.

The following principals of Consultant (Principals) are hereby designated as being the
principals and representatives of Consultant authorized to act in its behalf with respect to the
work specified herein and make all decisions in connection therewith:

Jennifer DiCiano Program Manager
(Name) (Title}

Taylor York Staff Analyst
(Name) (Title)

TBD Intern

(Name) (Title)

It is expressly understood that the experience, knowledge, capability and reputation of the
foregoing principals were a substantial inducement for City to enter into this Agreement.
Therefore, the foregoing principals shall be responsible during the term of this Agreement for
directing all activities of Consultant and devoting sufficient time to personally supervise the
services hereunder. All personnel of Consultant, and any authorized agents, shall at all times be
under the exclusive direction and control of the Principals. For purposes of this Agreement, the
foregoing Principals may not be replaced nor may their responsibilities be substantially reduced
by Consultant without the express written approval of City. Additionally, Consultant shall make
every reasonable effort to maintain the stability and continuity of Consultant’s staff and
subcontractors, if any, assigned to perform the services required under this Agreement.
Consultant shall notify City of any changes in Consultant’s staff and subcontractors, if any,
assigned to perform the services required under this Agreement, prior to and during any such
performance.

4.2 Status of Consultant.

Consultant shall have no authority to bind City in any manner, or to incur any obligation,
debt or liability of any kind on behalf of or against City, whether by contract or otherwise, unless
such authority is expressly conferred under this Agreement or is otherwise expressly conferred in
writing by City. Consultant shall not at any time or in any manner represent that Consultant or
any of Consultant’s officers, employees, or agents are in any manner officials, officers,
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employees or agents of City. Neither Consultant, nor any of Consultant’s officers, employees or
agents, shall obtain any rights to retirement, health carc or any other benefits which may
otherwise accrue to City’s employees. Consultant expressly waives any claim Consultant may
have to any such rights.

43 Contract Officer.

The Contract Officer shall be such person as may be designated by the City Manager of
City. It shall be the Consultant’s responsibility to assure that the Contract Officer is kept
informed of the progress of the performance of the services and the Consultant shall refer any
decisions which must be made by City to the Contract Officer. Unless otherwise specified
herein, any approval of City required hereunder shall mean the approval of the Contract Officer.
The Contract Officer shall have authority, if specified in writing by the City Manager, to sign all
documents on behalf of the City required hereunder to carry out the terms of this Agreement.

4.4 Independent Consultant.

Neither the City nor any of its employees shall have any control over the manner, mode or
means by which Consultant, its agents or employees, perform the services required herein, except
as otherwise set forth herein. City shall have no voice in the selection, discharge, supervision or
control of Consultant’s employees, servants, representatives or agents, or in fixing their number,
compensation or hours of service. Consultant shall perform all services required herein as an
independent Consultant of City and shall remain at all times as to City a wholly independent
Consultant with only such obligations as are consistent with that role. Consultant shall not at any
time or in any manner represent that it or any of its agents or employees are agents or employeces
of City. City shall not in any way or for any purpose become or be deemed to be a partner of
Consultant in its business or otherwise or a joint venturer or a member of any joint enterprise
with Consultant.

4.5 Prohibition Against Subcontracting or Assignment.

The experience, knowledge, capability and reputation of Consultant, its principals and
employees were a substantial inducement for the Agency to enter into this Agreement.
Therefore, Consultant shall not contract with any other entity to perform in whole or in part the
services required hereunder without the express written approval of the Agency. In addition,
neither this Agreement nor any interest herein may be transferred, assigned, conveyed,
hypothecated or encumbered voluntarily or by operation of law, whether for the benefit of
creditors or otherwise, without the prior written approval of Agency. Transfers restricted
herecunder shall include the transfer to any person or group of persons acting in concert of more
than twenty five percent (25%) of the present ownership and/or control of Consultant, taking all
transfers into account on a cumulative basis. In the event of any such unapproved transfer,

“including any bankruptcy proceeding, this Agreement shall be void. No approved transfer shall
release the Consultant or any surety of Consultant of any liability hereunder without the express
consent of Agency.
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ARTICLE 5. INSURANCE, INDEMNIFICATION AND BONDS

5.1 Insurance Coverages.

The Consultant shall procure and maintain, at its sole cost and expense, in a form and content
satisfactory to City, during the entire term of this Agreement including any extension thereof, the
following policies of insurance which shall cover all elected and appointed officers, employees
and agents of City:

(a) Comprehensive General Liability Insurance (Occurrence Form CG0001 or
equivalent). A policy of comprehensive general liability insurance written on a per occurrence
basis for bodily injury, personal injury and property damage. The policy of insurance shall be in
an amount not less than $1,000,000.00 per occurrence or if a general aggregate limit is used,
either the general aggregate limit shall apply separately to this contract/location, or the general
aggregate limit shall be twice the occurrence limit.

(b) Worker’s Compensation Insurance. A policy of worker’s compensation
insurance in such amount as will fully comply with the laws of the State of California and which
shall indemnity, insure and provide legal defense for both the Consultant and the City against any
loss, claim or damage arising from any injuries or occupational diseases occurring to any worker
employed by or any persons retained by the Consultant in the course of carrying out the work or
services contemplated in this Agreement.

(c) Automotive Insurance (Form CA 0001 (Ed 1/87) including “any auto” and
endorsement CA 0025 or equivalent). A policy of comprehensive automobile liability insurance
written on a per occurrence for bodily injury and property damage in an amount not less than
$1,000,000. Said policy shall include coverage for owned, non-owned, leased and hired cars.

(d)  Professional Liability. Professional liability insurance appropriate to the
Consultant’s profession. This coverage may be written on a “claims made” basis, and must
include coverage for contractual liability. The professional liability insurance required by this
Agreement must be endorsed to be applicable to claims based upon, arising out of or related to
services performed under this Agreement. The insurance must be maintained for at least 5
consecutive years following the completion of Consultant’s services or the termination of this
Agreement. During this additional 5-year period, Consultant shall annually and upon request of
the City submit written evidence of this continuous coverage.

(e) Additional Insurance. Policies of such other insurance, as may be required
in the Special Requirements.

5.2 General Insurance Requirements.

All of the above policies of insurance shall be primary insurance and shall name the City,
its elected and appointed officers, employees and agents as additional insureds and any insurance
maintained by City or its officers, employees or agents shall apply in excess of, and not
contribute with Consultant’s insurance. The insurer is deemed hereof to waive all rights of
subrogation and contribution it may have against the City, its officers, employees and agents and
their respective insurers. All of said policies of insurance shall provide that said insurance may
not be amended or cancelled by the insurer or any party hereto without providing thirty (30) days
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prior written notice by certified mail return receipt requested to the City. In the event any of said
policies of insurance are cancelled, the Consultant shall, prior to the cancellation date, submit
new evidence of insurance in conformance with Section 5.1 to the Contract Officer. No work or
services under this Agreement shall commence until the Consultant has provided the City with
Certificates of Insurance or appropriate insurance binders evidencing the above insurance
coverages and said Certificates of Insurance or binders are approved by the City. City reserves
the right to.inspect complete, certified copies of all required insurance policies at any time. Any
failure to comply with the reporting or other provisions of the policies including breaches or
warranties shall not affect coverage provided to City.

All certificates shall name the City as additional insured (providing the appropriate
endorsement) and shall conform to the following “cancellation” notice:

CANCELLATION:

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
THE EXPIRATION DATED THEREOF, THE ISSUING COMPANY SHALL MAIL
THIRTY (30)-DAY ADVANCE WRITTEN NOTICE TO CERTIFICATE HOLDER
NAMED HEREIN.

[to be initialed]

Agent Initials

City, its respective elected and appointed officers, directors, officials, employees, agents
and volunteers are to be covered as additional insureds as respects: liability arising out of
activities Consultant performs; products and completed operations of Consultant; premises
owned, occupied or used by Consultant; or automobiles owned, leased, hired or borrowed by
Consultant. The coverage shall contain no special limitations on the scope of protection afforded
to City, and their respective elected and appointed officers, officials, employees or volunteers.
Consultant’s insurance shall apply separately to each insured against whom claim is made or suit
is brought, except with respect to the limits of the insurer's liability.

Any deductibles or self-insured retentions must be declared to and approved by City. At
the option of City, either the insurer shall reduce or eliminate such deductibles or self-insured
retentions as respects City or its respective elected or appointed officers, officials, employees and
volunteers or the Consultant shall procure a bond guaranteeing payment of losses and related
mnvestigations, claim administration, defense expenses and claims. The Consultant agrees that
the requirement to provide insurance shall not be construed as limiting in any way the extent to
which the Consultant may be held responsible for the payment of damages to any persons or
property resulting from the Consultant’s activities or the activities of any person or persons for
which the Consultant is otherwise responsible nor shall it limit the Consultant’s indemnification
liabilities as provided in Section 5.3. .

In the event the Consultant subcontracts any portion of the work in compliance with
Section 4.5 of this Agreement, the contract between the Consultant and such subcontractor shall
require the subcontractor to maintain the same policies of insurance that the Consultant is
required to maintain pursuant to Section 5.1, and such certificates and endorsements shall be
provided to City.
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5.3 Indemnification.

To the full extent permitted by law, Consultant agrees to indemnify, defend and hold
harmless the City, its officers, employees and agents (“Indemnified Parties™) against, and will
hold and save them and each of them harmless from, any and all actions, either judicial,
administrative, arbitration or regulatory claims, damages to persons or property, losses, costs,
penalties, obligations, errors, omissions or liabilities whether actual or threatened (herein “claims
or liabilities™) that may be asserted or claimed by any person, firm or entity arising out of or in
connection with the negligent performance of the work, operations or activities provided herein
of Consultant, its officers, employees, agents, subcontractors, or invitees, or any individual or
entity for which Consultant is legally liable (“indemnors™), or arising from Consultant’s reckless
or willful misconduct, or arising from Consultant’s indemnors’ negligent performance of or
failure to perform any term, provision, covenant or condition of this Agreement, and in
connection therewith:

(a) Consultant will defend any action or actions filed in connection with any
of said claims or liabilities and will pay all costs and expenses, including legal costs and
attorneys’ fees incurred in connection therewith;

(b) Consultant will promptly pay any judgment rendered against the City, its
officers, agents or employees for any such claims or liabilities arising out of or in connection
with the negligent performance of or failure to perform such work, operations or activities of
Consultant hereunder; and Consultant agrees to save and hold the City, its officers, agents, and
employees harmless therefrom,;

(©) In the event the City, its officers, agents or employees 1s made a party to
any action or proceeding filed or prosecuted against Consultant for such damages or other claims
arising out of or in connection with the negligent performance of or failure to perform the work,
operation or activities of Consultant hereunder, Consultant agrees to pay to the City, its officers,
agents or employees, any and all costs and expenses incurred by the City, its officers, agents or
employees in such action or proceeding, including but not limited to, legal costs and attorneys’
fees.

Consultant shall incorporate similar, indemnity agreements with its subcontractors and if
it fails to do so Consultant shall be fully responsible to indemnify City hereunder therefore, and
failure of City to monitor compliance with these provisions shall not be a waiver hereof. This
indemnification includes claims or liabilities arising from any negligent or wrongful act, error or
omission, or reckless or willful misconduct of Consultant in the performance of professional
services hereunder. The provisions of this Section do not apply to claims or liabilities occurring
as a result of City’s sole negligence or willful acts or omissions, but, to the fullest extent
permitted by law, shall apply to claims and liabilities resulting in part from City’s negligence,
except that design professionals’ indemnity hereunder shall be limited to claims and liabilities
arising out of the negligence, recklessness or willful misconduct of the design professional. The
indemnity obligation shall be binding on successors and assigns of Consultant and shall survive
termination of this Agreement.
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5.4 Performance Bond.

Concurrently with execution of this Agreement, and if required in Exhibit “B~,
Consultant shall deliver to City performance bond in the sum of the amount of this Agreement, in
the form provided by the City Clerk, which secures the faithful performance of this Agreement.
The bond shall contain the original notarized signature of an authorized officer of the surety and
affixed thereto shall be a certified and current copy of his power of attorney. The bond shall be
unconditional and remain in force during the entire term of the Agreement and shall be null and
void only if the Consultant promptly and faithfully performs all terms and conditions of this
Agreement.

5.5 Sufficiency of Insurer or Surety.

Insurance or bonds required by this Agreement shall be satisfactory only if issued by
companies qualified to do business in California, rated “A” or better in the most recent edition of
Best Rating Guide, The Key Rating Guide or in the Federal Register, and only if they are of a
financial category Class VII or better, unless such requirements are waived by the Risk Manager
of the City due to unique circumstances. If this Agreement continues for more than 3 years
duration, or in the event the Risk Manager of City (“Risk Manager™) determines that the work or
services to be performed under this Agreement creates an increased or decreased risk of loss to
the City, the Consultant agrees that the minimum limits of the insurance policies and the
performance bond required by Section 5.4 may be changed accordingly upon receipt of written
notice from the Risk Manager; provided that the Consultant shall have the right to appeal a
determination of increased coverage by the Risk Manager to the City Council of City within 10
days of receipt of notice from the Risk Manager.

ARTICLE 6. RECORDS, REPORTS, AND RELEASE OF INFORMATION
6.1 Records.

Consultant shall keep, and require subcontractors to keep, such ledgers books of
accounts, invoices, vouchers, canceled checks, reports, studies or other documents relating to the
disbursements charged to City and services performed hereunder (the “books and records™), as
shall be necessary to perform the services required by this Agreement and enable the Contract
Officer to evaluate the performance of such services. Any and all such documents shall be
maintained in accordance with generally accepted accounting principles and shall be complete
and detailed. The Contract Officer shall have full and free access to such books and records at all
times during normal business hours of City, including the right to inspect, copy, audit and make
records and transcripts from such records. Such records shall be maintained for a period of 3
years following completion of the services hereunder, and the City shall have access to such
records in the event any audit is required. In the event of dissolution of Consultant’s business,
custody of the books and records may be given to City, and access shall be provided by
Consultant’s successor in interest.

6.2 Reports.

Consultant shall periodically prepare and submit to the Contract Officer such reports
concerning the performance of the services required by this Agreement as the Contract Officer
shall require. Consultant hereby acknowledges that the City is greatly concerned about the cost
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of work and services to be performed pursuant to this Agreement. For this reason, Consultant
agrees that if Consultant becomes aware of any facts, circumstances, techniques, or events that
may or will materially increase or decrease the cost of the work or services contemplated herein
or, if Consultant is providing design services, the cost of the project being designed, Consultant
shall promptly notify the Contract Officer of said fact, circumstance, technique or event and the
estimated increased or decreased cost related thereto and, if Consultant is providing design
services, the estimated increased or decreased cost estimate for the project being designed.

6.3 Ownership of Documents.

All drawings, specifications, maps, designs, photographs, studies, surveys, data, notes,
computer files, reports, records, documents and other materials (the “documents and materials™)
prepared by Consultant, its employees, subcontractor and agents in the performance of this
Agreement shall be the property of City and shall be delivered to City upon request of the
Contract Officer or upon the termination of this Agreement, and Consultant shall have no claim
for further employment or additional compensation as a result of the exercise by City of its full
rights of ownership use, reuse, or assignment of the documents and materials hereunder. Any
use, reuse or assignment of such completed documents for other projects and/or use of
uncompleted documents without specific written authorization by the Consultant will be at the
City’s sole risk and without liability to Consultant, and Consultant’s guarantee and warranties
shall not extend to such use, revise or assignment. Consultant may retain copies of such
documents for its own use. Consultant shall have an unrestricted right to use the concepts
embodied therein. All subcontractors shall provide for assignment to City of any documents or
materials prepared by them, and in the event Consultant fails to secure such assignment,
Consultant shall indemnify City for all damages resulting therefrom.

6.4 Confidentiality and Release of Information.

(a) All information gained or work product produced by Consultant
in performance of this Agreement shall be considered confidential, unless such information is in
the public domain or already known to Consultant. Consultant shall not release or disclose any
such information or work product to persons or entities other than City without prior written
authorization from the Contract Officer.

(b)  Consultant, its officers, employees, agents or subcontractors,
shall not, without prior written authorization from the Contract Officer or unless requested by the
City Attomey, voluntarily provide documents, declarations, letters of support, testimony at
depositions, response to interrogatories or other information concerning the work performed
under this Agreement. Response to a subpoena or court order shall not be considered "voluntary”
provided Consultant gives City notice of such court order or subpoena.

(c) If Consultant, or any officer, employee, agent or subcontractor of
Consultant, provides any information or work product in violation of this Agreement, then City
shall have the right to reimbursement and indemnity from Consultant for any damages, costs and
fees, including attorneys fees, caused by or incurred as a result of Consultant’s conduct.

(d)  Consultant shall promptly notify City should Consultant, its
officers, employees, agents or subcontractors be served with any summons, complaint, subpoena,
notice of deposition, request for documents, interrogatories, request for admissions or other
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discovery request, court order or subpoena from any party regarding this Agreement and the work
performed there under. City retains the right, but has no obligation, to represent Consultant or be
present at any deposition, hearing or similar proceeding. Consultant agrees to cooperate fully
with City and to provide City with the opportunity to review any response to discovery requests
provided by Consultant. However, this right to review any such response does not imply or mean
the right by City to control, direct, or rewrite said response.

ARTICLE 7. ENFORCEMENT OF AGREEMENT AND TERMINATION

7.1 California Law.

This Agreement shall be interpreted, construed and governed both as to validity and to
performance of the parties in accordance with the laws of the State of California. Legal actions
concerning any dispute, claim or matter arising out of or in relation to this Agreement shall be
instituted in the Superior Court of the County of Riverside, State of California, or any other
appropriate court in such county, and Consultant covenants and agrees to submit to the personal
jurisdiction of such court in the event of such action. In the event of litigation in a U.S. District
Court, venue shall lie exclusively in the Central District of California, in Riverside.

72 Disputes; Default.

In the event that Consultant is in default under the terms of this Agreement, the City shall
not have any obligation or duty to continue compensating Consultant for any work performed
after the date of default. Instead, the City may give notice to Consultant of the default and the
reasons for the default. The notice shall include the timeframe in which Consultant may cure the
default. This timeframe is presumptively thirty (30) days, but may be extended, though not
reduced, if circumstances warrant. During the period of time that Consultant is in default, the
City shall hold all invoices and shall, when the default is cured, proceed with payment on the
invoices. In the alternative, the City may, in its sole discretion, elect to pay some or all of the
outstanding invoices during the period of default. If Consultant does not cure the default, the
City may take necessary steps to terminate this Agreement under this Article. Any failure on the
part of the City to give notice of the Consultant’s default shall not be deemed to result in a waiver
of the City’s legal rights or any rights arising out of any provision of this Agreement.

7.3 Retention of Funds.

Consultant hereby authorizes City to deduct from any amount payable to Consultant
(whether or not arising out of this Agreement) (i) any amounts the payment of which may be in
dispute hereunder or which are necessary to compensate City for any losses, costs, liabilities, or
damages suffered by City, and (ii) all amounts for which City may be liable to third parties, by
reason of Consultant’s acts or omissions in performing or failing to perform Consultant’s
obligation under this Agreement. In the event that any claim is made by a third party, the amount
or validity of which is disputed by Consultant, or any indebtedness shall exist which shall appear
to be the basis for a claim of lien, City may withhold from any payment due, without liability for
interest because of such withholding, an amount sufficient to cover such claim. The failure of
City to exercise such right to deduct or to withhold shall not, however, affect the obligations of
the Consultant to insure, indemnify, and protect City as elsewhere provided herein.
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7.4 Waiver.

Waiver by any party to this Agreement of any term, condition, or covenant of this
Agreement shall not constitute a waiver of any other term, condition, or covenant. Waiver by
any party of any breach of the provisions of this Agreement shall not constitute a waiver of any
other provision or a waiver of any subsequent breach or violation of any provision of this
Agreement. Acceptance by City of any work or services by Consultant shall not constitute a
waiver of any of the provisions of this Agreement. No delay or omission in the exercise of any
right or remedy by a non-defaulting party on any default shall impair such right or remedy or be
construed as a waiver. Any waiver by either party of any default must be in writing and shall not
be a waiver of any other default concerning the same or any other provision of this Agreement.

7.5 Rights and Remedies are Curnulative.

Except with respect to rights and remedies expressly declared to be exclusive in this
Agreement, the rights and remedies of the parties are cumulative and the exercise by either party
of one or more of such rights or remedies shall not preclude the exercise by it, at the same or
different times, of any other rights or remedies for the same default or any other default by the
other party.

7.6 Legal Action.

In addition to any other rights or remedies, either party may take legal action, in law or in
equity, to cure, correct or remedy any default, to recover damages for any default, to compel
specific performance of this Agreement, to obtain declaratory or injunctive relief, or to obtain
any other remedy consistent with the purposes of this Agreement.

7.7 Liguidated Damages.

Since the determination of actual damages for any delay in performance of this
Agreement would be extremely difficult or impractical to determine in the event of a breach of
this Agreement, the Consultant and its sureties shall be liable for and shall pay to the City the
sum of Not Applicable ($  N/A_ ) as liquidated
damages for each working day of delay in the performance of any service required hereunder, as
specified in the Schedule of Performance (Exhibit “D™). The City may withhold from any
monies payable on account of services performed by the Consultant any accrued liquidated
damages.

7.8 Termination Prior to Expiration of Term.

This Section shall govern any termination of this Contract except as specifically provided
in the following Section for termination for cause. The City reserves the right to terminate this
Contract at any time, with or without cause, upon thirty (30) days’ written notice to Consultant,
except that where termination is due to the fault of the Consultant, the period of notice may be
such shorter time as may be determined by the Contract Officer. In addition, the Consultant
reserves the right to terminate this Contract at any time, with or without cause, upon sixty (60)
days’ written notice to Agency, except that where termination is due to the fault of the Agency,
the period of notice may be such shorter time as the Consultant may determine. Upon receipt of
any notice of termination, Consultant shall immediately cease all services hereunder except such
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as may be specifically approved by the Contract Officer. Except where the Consultant has
initiated termination, the Consultant shall be entitled to compensation for all services rendered
prior to the effective date of the notice of termination and for any services authorized by the
Contract Officer thereafter in accordance with the Schedule of Compensation or such as may be
approved by the Contract Officer, except as provided in Section 7.3. In the event the Consultant
has initiated termination, the Consultant shall be entitled to compensation only for the reasonable
value of the work product actually produced hereunder. In the event of termination without
cause pursuant to this Section, the terminating party need not provide the non-terminating party
with the opportunity to cure pursuant to Section 7.2.

7.9 Termination for Default of Consultant.

If termination is due to the failure of the Consultant to fulfill its obligations under this
Agreement, City may, after compliance with the provisions of Section 7.2, take over the work
and prosecute the same to completion by contract or otherwise, and the Consultant shall be liable
to the extent that the total cost for completion of the services required hereunder exceeds the
compensation herein stipulated (provided that the City shall use reasonable efforts to mitigate
such damages), and City may withhold any payments to the Consultant for the purpose of set-off
or partial payment of the amounts owed the City as previously stated.

7.10  Atlorneys’ Fees.

If either party to this Agreement is required to initiate or defend or made a party to any
action or proceeding in any way connected with this Agreement, the prevailing party in such
action or proceeding, in addition to any other relief which may be granted, whether legal or
equitable, shall be entitled to reasonable attorney’s fees. Attorney’s fees shall include attorney’s
fees on any appeal, and in addition a party entitled to attorney’s fees shall be entitled to all other
reasonable costs for investigating such action, taking depositions and discovery and all other
necessary costs the court allows which are incurred in such litigation. All such fees shall be
deemed to have accrued on commencement of such action and shall be enforceable whether or
not such action is prosecuted to judgment.

ARTICLE 8. CITY OFFICERS AND EMPLOYEES: NON-DISCRIMINATION

8.1 Non-liability of Agency Officers and Employees.

No officer or employee of the Agency shall be personally liable to the Consultant, or any
successor in interest, in the event of any default or breach by the City or for any amount which
may become due to the Consultant or to its successor, or for breach of any obligation of the terms
of this Agreement,

8.2 Conflict of Interest.

Consultant covenants that neither it, nor any officer or principal of its firm, has or shall
acquire any interest, directly or indirectly, which would conflict in any manner with the interests
of City or which would in any way hinder Consultant’s performance of services under this
Agreement. Consultant further covenants that in the performance of this Agreement, no person
having any such interest shall be employed by it as an officer, employee, agent or subcontractor
without the express written consent of the Contract Officer. Consultant agrees to at all times
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avoid conflicts of interest or the appearance of any conflicts of interest with the interests of City
in the performance of this Agreement.

No officer or employee of the Agency shall have any financial interest, direct or indirect,
in this Agreement nor shall any such officer or employee participate in any decision relating to
the Agreement which effects his financial interest or the financial interest of any corporation,
partnership or association in which he is, directly or indirectly, interested, in violation of any
State statute or regulation. The Consultant warrants that it has not paid or given and will not pay
or give any third party any money or other consideration for obtaining this Agreement.

8.3 Covenant Against Discrimination.

Consultant covenants that, by and for itself, its heirs, executors, assigns, and all persons
claiming under or through them, that there shall be no discrimination against or segregation of,
any person or group of persons on account of race, color, creed, religion, sex, marital status,
national origin, or ancestry in the performance of this Agreement. Consultant shall take
affirmative action to insure that applicants are employed and that employees are treated during
employment without regard to their race, color, creed, religion, sex, marital status, national
origin, or ancestry.

8.4 Unauthorized Aliens.

Consultant hereby promises and agrees to comply with all of the provisions of the Federal
Immigration and Nationality Act, 8 U.S.C.A. §§ 1101, et seq., as amended, and in connection
therewith, shall not employ unauthorized aliens as defined therein. Should Consultant so employ
such unauthorized aliens for the performance of work and/or services covered by this Agreement,
and should the any liability or sanctions be imposed against City for such use of unauthorized
aliens, Consultant hereby agrees to and shall reimburse City for the cost of all such liabilities or
sanctions imposed, together with any and all costs, including attorneys' fees, incurred by City.

ARTICLE 9. MISCELLANEQUS PROVISIONS
9.1 Notices.

Any notice, demand, request, document, consent, approval, or communication either party
desires or is required to give to the other party or any other person shall be in writing and either
served personally or sent by prepaid, first-class mail, in the case of the City, to the City Manager
and to the attention of the Contract Officer, CITY OF BANNING, 99 Fast Ramsey Street,
Banning, CA 92220 and in the case of the Consultant, to the person at the address designated on
the execution page of this Agreement. Either party may change its address by notifying the other
party of the change of address in writing. Notice shall be deemed communicated at the time
personally delivered or in seventy-two (72) hours from the time of mailing if mailed as provided
in this Section.

9.2 Interpretation.

The terms of this Agreement shall be construed in accordance with the meaning of the
language used and shall not be construed for or against either party by reason of the authorship of
this Agreement or any other rule of construction which might otherwise apply.
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9.3 Counterparts.

This Agreement may be executed in counterparts, each of which shall be deemed to be an
original, and such counterparts shall constitute one and the same instrument.

94 Integration; Amendment.

This Agreement including the attachments hereto is the entire, complete and exclusive
expression of the understanding of the parties. It is understood that there are no oral agreements
between the parties hereto affecting this Agreement and this Agreement supersedes and cancels
any and all previous negotiations, arrangements, agreements and understandings, if any, between
the parties, and none shall be used to interpret this Agreement. No amendment to or
modification of this Agreement shall be valid unless made in writing and approved by the
Consultant and by the City Council. The parties agree that this requirement for written
modifications cannot be waived and that any attempted waiver shall be void.

9.5 Severability.

In the event that any one or more of the phrases, sentences, clauses, paragraphs, or
sections contained in this Agreement shall be declared invalid or unenforceable by a valid
judgment or decree of a court of competent jurisdiction, such invalidity or unenforceability shall
not affect any of the remaining phrases, sentences, clauses, paragraphs, or sections of this
Agreement which are hereby declared as severable and shall be interpreted to carry out the intent
of the parties hereunder unless the invalid provision is so material that its invalidity deprives
either party of the basic benefit of their bargain or renders this Agreement meaningless.

9.6 Corporate Authority.

The persons executing this Agreement on behalf of the parties hereto warrant that (i) such
party is duly organized and existing, (ii) they are duly authorized to execute and deliver this
Agreement on behalf of said party, (iii) by so executing this Agreement, such party is formally
bound to the provisions of this Agreement, and (iv) the entering into this Agreement does not
violate any provision of any other Agreement to which said party is bound. This Agreement shall
be binding upon the heirs, executors, administrators, successors and assigns of the parties.

{SIGNATURES ON FOLLOWING PAGE]
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement on
the date and year first-above written.

CITY:

CITY OF BANNING, a municipal
corporation

Homer Croy, Interim City Manager
ATTEST:

Marie A. Calderon, City Clerk

APPROVED AS TO FORM:

ALESHIRE & WYNDER, LLP

David Aleshire, City Attorney
CONSULTANT:

WESTERN RIVERSIDE COUNCIL OF
GOVERNMENTS

Name: Rick Bishop,
Title: WRCOG Executive Director

>

By:

By:

Name:
Title:

Address: f!

Two signatures are required if a corporation,

NOTE: CONSULTANT’S SIGNATURES SHALL BE DULY NOTARIZED, AND APPROPRIATE
ATTESTATIONS SHALL BE INCLUDED AS MAY BE REQUIRED BY THE BYLAWS, ARTICLES OF
INCORPORATION, OR OTHER RULES OR REGULATIONS APPLICABLE TO DEVELOPER’S
BUSINESS ENTITY.
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

STATE OF CALIFORNIA
COUNTY CF
. : i GRS A ;o
on'l i s  before me,/ o, personally appeared/ - . - - proved to me on

the basis of satlsfactory evidence to be the person{s)-whose names(s)-is/are subscribed to the within instrument and
acknowledged to me that he/she/thay executed the same in h13/her/thelr authorized capacity(ies), and that by
his/her/their signature{s) on the instrument the person(s) 'or the entity upon behalf of which the person(s) acted,
executed the instrument,

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is
true and correct.

Commission # 1952733
Notary Public - California £

Rivarsige County z
My Comm. Expires Oct 15 2015@

FRPRGF i
R R S

WITNESS my hand and QfﬁCi?i seal.

Stgnature: | /4
AT

OPTIONAL
Though the data below is not required by law, it may prove valuable to persons relying on the document and could
prevent fraudulent reattachment of this form

CAPACITY CLAIMED BY SIGNER DESCRIPTION OF ATTACHED DOCUMENT
O] INDIVIDUAL P
CORPORATE OFFIGER LA
T R e TITLE OR TYPE OF DOCUMENT

TITLE(S) o

(0  PARTNER(S) (]  LIMITED Pl
OJ GENERAL NUMBER OF PAGES

O] ATTORNEY-IN-FACT
U] TRUSTEE(S)
0  GUARDIAN/CONSERVATOR S
U] OTHER DATE OF DOCUMENT
SIGNER IS REPRESENTING: S

(NAME OF PERSON(S) OR ENTITY (IES)) , SIGNER(S) OTHER THAN NAMED ABOVE

i f s . cE i ool S T e ;
i [ R A TR S e

o
PR A
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EXHIBIT "A"
SCOPE OF SERVICES

L. Consultant will perform the following Services for a two year period beginning July
1, 2014 and ending June 30, 2016:

A. Attend monthly meetings with City staff and WMI staff to address any issues with the
waste and recycling hauling services.

B. Attend and provide updates to the City Council on endeavors made to promote
recycling and waste reduction.

C. Assist the City in any franchise agreement negotiations or rate analysis as needed.

D. Promote the City’s Bulky Goods Day events via Utility Billing inserts two (2) times
per year and work each event.

E. Promote the City’s Household Hazardous Waste events via PennySaver and/or The
Record Gazette two (2) times per year.

F. Design, develop, and print a comprehensive business brochure that outlines all the
services available through the City’s current waste hauler including the following:
listings of local recycling centers and additional resources where businesses can take
recyclable materials or schedule to have items picked up.

G. Create and mail a letter with brochure to all businesses that details the new
outreach efforts of existing programs. WRCOG staff would then follow up with the
businesses through phone calls and site visits.

H. Conduct, at a minimum, two (2) workshops for businesses. These workshops will
feature speakers from the waste haulers, local diversion centers and other businesses
with successful diversion programs. Surveys will be used to determine the best times,
dates, and interest in the program from the business community.

L. Distribute a business tool kit to businesses that attend the workshops and
provide additional outreach materials.

i, Attend Chamber of Commerce meetings and mixers to provide recycling information
to the businesses.

K. Provide articles to the Chamber of Commerce to include in their monthly newsletters.

L. Work with the Chamber of Commerce to give presentations to the business
WRCOG FY 2015
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community on business recycling,

M. Create a page on City’s website including but not limited to the following: valuable
links; upcoming events and dates; general information such as recycling guide, bin
colors, list of recyclable items; outreach efforts; events pictures, etc.

N. Negotiate and Prepare Construction and Demolition Services/Regulations with Waste
Management to be included in Franchise Agreement by June 2015 which is to include
but not limited to the following: require a percentage of waste to be recycled, work
with City staff to determine necessary guidelines, select a process to be monitored by
Waste Management to allevicate City staff from monitoring responsibilities, develop
necessary forms, documents, tracking system, etc.

As part of the Services, Consultant will prepare and deliver the following tangible
work products to the City:

Minutes summarizing monthly meetings.

Council presentation materials providing Council updates on endeavors made to promote
recycling and waste reduction.

Provide rate analysis sheets and documents related to negotiations with Waste
Management.

City utility bill insert advertisements three (2) times per year promoting the Bulky Iltem
events.

PennySaver or Record Gazette advertisements two (2) times per year promoting the
Household Hazardous Waste (HHW) events.

Business brochures outlining available services.

Letter to businesses detailing new outreach efforts/existing programs.
Materials and presentation for Business Recycling Workshops.
Business tools kits

Monthly newsletters for the Chamber of Commerce,

Presentation materials for the business community.

WRCOG FY 2015
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IIl.  In addition to the requirements of Section 6.2, during performance of the Services,
Consultant will keep the City appraised of the status of performance by delivering
the following status reports:

Monthly summary reports to be submitted to the City recapping progress and efforts.

IV.  All work product is subject to review and acceptance by the City, and must be
revised by the Consultant without additional charge to the City until found
satisfactory and accepted by City.

V. Consultant will utilize the following personnel to accomplish the Services:
A. Jennifer Diciano, Program Manager
B. Taylor York, Staff Analyst
C. Araceli Ruiz, Secretary

D. TBD, Intern

WRCOG FY 2013
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EXHIBIT “C”
COMPENSATION

L. Consultant shall provide services at the following rates:

The total funding in the amount of $50,000 per year is budgeted for fiscal year 2014-2015 and
2015-2016. Funding will be dispersed at completion of each task and upon approval of the City
of Banning, Director of Public Works. Tasks for 2015-2016 to be developed by June 30, 2015.

Activity Budget Performance Time

A. Staffing for outreach events, promotional
development, chamber events, commercial
business visits, HHW and bulky goods events,
business workshops, and franchise agreement
assistance. (estimated cost, could be less and if so
will use funds for other items listed below)

$44,065.00 July, 1 2014 — June 30, 2015

B. Business kits-estimated cost, (could be more) $2,000.00 November/December 2014

C. Chamber news articles and printing of brochures $1000.00 Monthly

D. Mileage for events $200.00 July 1, 2014 — June 30, 2015

E. Advertisements for HHW, Bulky Goods Events, . N
Business Expo, and Art Festival, $2,735.00  Dates provided by Riverside County
Total for Fiscal Year 2014-2015 $50,000.00 July 1,2014 — June 30, 2015

IL Payments will be made based upon the satisfactory completion of the task.

III.  Within the budgeted amounts for each Task, and with the approval of the Contract
Officer, funds may be shifted from one Task subbudget to another so long as the
Contract Sum is not exceeded per Section 2.1, unless Additional Services are
approved per Section 1.10.

VI.  The City will compensate Consultant for the Services performed upon submission of
a valid invoice. Each invoice is to include:

A. Line items for all personnel describing the work performed, the number of hours
worked, and the hourly rate.

B. Line items for all materials and equipment properly charged to the Services.

WRCOG FY 2015
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C. Line items for all other approved reimbursable expenses claimed, with supporting
documentation.

D. Line items for all approved subcontractor labor, supplies, equipment, materials,
and travel properly charged to the Services.

V. The total compensation for the Services shall not exceed $50,000.00 per year, as
provided in Section 2.1 of this Agreement.

VL. The Consultant’s billing rates for all personnel are attached as Exhibit C-1.

WRCOG FY 2015




EXHIBIT "C-1"

Biliable Rates for Fiscal Year 2014-20158

A. Jennifer DiCiano, Program Manager
B. Taylor York, Staff Analyst

C. Araceli Ruiz, Secretary

D. TBD, Intern

E. TBD, Technician

WRCOG FY 2015

$ 39.98/hour
$ 20.46/hour
$ 23.33/hour
$ 12.50/hour

$ 14.95/hour
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EXHIBIT "D"
SCHEDULE OF PERFORMANCE

Consultant shall perform all services timely in accordance with the following
schedule:

Deadline Date

Meeting Minutes 7 days after meeting
Council Presentation Materials Quarterly

Rate Analysis/Negotiations docs As needed
PennySaver Advertisements 30 days prior to event
Business Brochures As needed

Business Letter As needed

Business Tool Kits March 2015

Chamber of Commerce Monthly Newsletter 10 days prior to Chamber deadline

The Contract Officer may approve extensions for performance of the services in
accordance with Section 3.2,

WRCOG FY 2015
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EXHIBIT “B”

WESTERN RIVERSIDE COUNCIL OF GOVERNMENTS
(WRCOG)

RESPONSIBILITIES FOR CITY OF BANNING

Resolution 2014-62
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Western Riverside Council of Governments Program Responsibilities for the City of
Banning includes:

1.

10.

11.

12.

13.

14,

Attend monthly meetings with City staff and WM staff to address any issues with the
waste and recycling hauling services.

Attend and provide updates to the City Council on endeavors made to promote recycling
and waste reduction.

Assist the City in any Franchise Agreement negotiations or rate analysis as needed.

Promote the City’s Bulky Goods Day events via utility billing inserts and the Record
Gazette two times per year and work each event.

Create the flyer/insert and pay infosend to insert the Bulky Goods Day flyer into the utility
bill 2 times per year.

Provide FREE Shredding for residents and businesses at a minimum of one Bulky
Goods Day event.

Promote two of the four City’s Household Hazardous Waste Events via the PennySaver
and/or Record Gazette two times per year.

Design, develop, and print comprehensive business brochure that outlines all the
services available through the City’s current waste hauler, listing of local recycling
centers, and a listing of additional resources where businesses can take recyclable
materials or have recyclable materials picked up.

Create and mail a letter with the brochure to all businesses that details the new outreach
efforts of existing programs. WRCOG staff would then follow up with the businesses
through phone calis and site visits.

Conduct, at a minimum, two (2) workshops for the businesses including Apartment
Complexes. These workshops will feature speakers from the waste haulers, local
diversion centers, and other businesses with successful diversion programs. Surveys
will be used to determine the best times, dates, and interest in the program from the
business community.

Distribute the business tool kit that would goes along with the business workshops and
provide additional outreach materials for the businesses.

Attend Chamber of Commerce meetings and mixers to provide recycling information to
the businesses.

Provide articles to the Chamber of Commerce to include in their monthly newsletters as
needed.

Work with the Chamber of Commerce to give presentations to the business community
on business recycling.




15. Create a page on City’s website including but not limited to valuabie links, upcoming

events and dates; general information such as recycling guide, bin colors, list of
recyclable items, etc.; outreach efforts, events pictures, etc.

16. Negotiate and Prepare Construction and Demolition Services/Regulations with Waste

Management to be included in Franchise Agreement by June 2015 which is to include
but not limited to the following: require a percentage of waste to be recycled, work with
City staff to determine necessary guidelines, select a process to be monitored by Waste
Management to alleviate City staff from monitoring responsibilities, develop necessary
forms, documents, tracking system, etc.

Tangible work products provided to the City:

1.

2.

10.
11.

12,

13.

Minutes summarizing meetings held with the City of Banning and Waste Management.

City Council presentation materials providing Council updates on endeavors made to
promote recycling and waste reduction as needed.

Provide rate analysis sheets and documents related to negotiations with Waste
Management as needed.

Utility bill inserts two (2) times per year promoting the Bulky Item events.
PennySaver or Record Gazette advertisements two (2) times per year promoting the
Household Hazardous Waste events and work the two events handing out oil drain
containers, shops rags, oil funnels, and the Residential Recycling Guide created by
WRCOG.

Business brochures outlining available services, updated as needed.

Letter to businesses detailing new outreach efforts/existing programs as needed.
Purchase materials and create presentation for Business Recycling Workshops.
Purchase items for the Business tools kits as needed.

Monthly newsletters for the Chamber of Commerce.

Purchase items to promote recycling for the business community.

Purchase items to hand out to residents and businesses to promote recycling for
Stagecoach Days, Earth Day, The Disaster and Safety Fair, Spring Festival, and other

community events.

Provide gloves, trash bags, litter grabbers, t-shirts, water and lunch for community clean-
ups, and work the clean-up events.
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Summary for the City of Banning’s Used Oil Payment Program OPP 4:

The City Manager for Banning authorizes the funding to go to WRCOG by signing an
authorization letter required in the application. WRCOG implements the required tasks, and
submits the annual report required under this funding. The funding is based on population, at
27 cents per person.

Summary of outreach includes:

Site visits to used oil certified centers twice a year include:
v AutoZone
v' Certified Tire & Service Center
v" Diamond Hills Auto Group
e Provide on-site QOil Filter Exchange Events/Radio Remotes at the AutoZone Parts Store
twice a year.
Provide advertising to all Banning residents advertising the Radio Remote events.
Staff time (Over Time) to work the Oil Filter Exchange Events/Radio Remotes events.
Participate in community events and staff overtime to work the events.
Provide pallets of oil drain containers to certified centers upon request (centers hand out
free containers to residents/customers who change their own oil.
¢ Provide premium items to hand out to residents during the community events and AutoZone
events such as oil drain containers, shop rags, funnels, oil filter wrenches, and pay for new
oil filters during the oil filter exchange events.
¢ Post events on WRCOG website and Face book.
¢ Provide AutoZone with flyers to hand out to customers advertising oil filter exchange events
two-weeks prior.
¢ Provide AutoZone with information regarding the County Household Hazardous Waste
Collection Program to distribute to customers.
¢ The 1-800- hotline number is placed on all educational materials and WRCOG staff
manages the 1-800- hotline in Spanish and English.
e WRCOG staff answers questions and provides direction to Banning residents calling the
hotline number.

Description of a Used Qil Filter Exchange event/radio remote:

¢ The event always takes place on a Saturday from 9:00 a.m. to 1:00 p.m.
The Radio station and their staff are live on-site for two hours.

2 Pallets of cil drain containers {144) to hand out to residents.

Shop rags, funnels, and oil filter wrenches are given away to participants.
Advertise the event in the PennySaver and/or Record Gazette.

Upon Request each Certified Center receives oil drain containers to give away to the Do-it-
Yourselfer (D1Y) oil changer when they drop off their used oil for recycling.




EXHIBIT “C”

WESTERN RIVERSIDE COUNCIL OF GOVERNMENTS
(WRCOG)

GENERAL INFORMATION

Resolution 2014-62
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‘_ Clean Citles Coaltion

comemecnmen | The members of the Western Riverside County Clean GCities Coalition work together
to improve the quality of life in Western Riverside County, by promoting petroleum
displacement strategies, advanced vehicle technologies, and other practices that
lead to improved air quality and a healthier community. The Coalition is administered

Membership Benefits:

Access to tools and resources including:

- Support from a network of public and
Private alternative fuel industry
stakeholders and experts

- Assistance with grant writing

- Funding opportunities

- A Forum for the exchange of ideas and
information through quarterly
stakeholder meetings and periodic
workshops

Recent and Ongoing Activities

In 2012-2013, the Coaltion worked

with the University of California, Los
Angeles Luskin center and Southern
California Association of Governments
on the completion of the Western
Riverside County Plug-In Electric Vehicle
Deployment Plan.

The Annual Advancing the Choice

Expo (ATC): Provides an opportunity
for local fleet managers, fuel providers,
and vehicle manufacturers to network
and share advancements and new
technologies in alternative fuels and
alternative fuel vehicles (AFVs).

The Annual Environmental Youth
Conference (EYC): Brings together
hundreds of local middle schoal
students to teach them about recycling,
conservations, and how to live a more
sustainable lifestyle.

Middle School Program: Teaches middle
school students in the classroom about
air quality.

In 2014, the Coaltion hosted a Propane

by the Western Riverside Gouncil of Governments (WRCOG). California has
pioneered aggressive policies concerning clean fuels,

Updates on the latest alternative fuel
technologies, policies, and regulations
Access to educational opportunities,
including local workshops and discounts to
regional and national events.

Recognition as a member of the Clean Cities
community

Completed a number of Success Story
publications highlighting the successful
efforts of our stakeholders, one of
which receieved recognition in 2011 for
coordinator participation.

Hosted a number of workshops from
2011 to 2014, highlighting the benefits
of using alternative fuels, giving both
fleets and the public the opportunity to
experience alternative fuel vehicles first
hand.

Hosted successful National Odyssey
Alternative Fuel Day and National Plug-In
Day in 2012 and 2013

Efforts to collaborate with other
coalitions and regional agencies
earned the coalition a ‘Best Coalition
Collaboration’ award from the U.S.
Department of Energy in 2012.

During 2013, Coalition stakeholders
acheived a 17 % reduction in petroleum
fuel usage and a 23% reduction in
greenhouse gas emissions over 2012.

For more information about the Coalition
please contact Jennifer DiCiano at
(951) 955-8587 or
diciano@wrcog.cogd.ca.us.

Landscape Equipment Workshop:
presents the latest technology and
benefits of using propane to fuel in
landscaping equipment.

i WESTERMN RIVERSIDE
COUNCIL OF GOVERNHENTS

Western Riverside Gouncil of Governmenits | 4080 Lemon Street, 8rd Floor, MS1082, Riverside, CA 92501 | (951) 955 - 7985 | www.wrcog.cog.ca.us



CITY COUNCIL AGENDA

CONSENT
Date: May 13, 2014
TO: City Council
FROM: Bill R. Manis, Dircctor of Economic Development/Public Information Officer

SUBJECT: Confirmation of intent with respeet to the City’s retention for government use
of two real property sites described within the Long-Range Property
Management Plan preparcd by the Sueccessor Agency to the Dissolved
Community Redevelopment Agency of the City of Banning

RECOMMENDATION:

That the City Council adopt Resolution 2014-66 (Attachment 1) confirming its intent with
respect to the City’s retention for government use of (wo real property sites described within the
Long-Range Property Management Plan prepared by the Successor Agency to the Dissolved
Community Redevelopment Agency of the City of Banning.

BACKGROUND:

Pursuant to Health and Safety Code (the “HSC™) § 34172 (a)}(1), the Community Redevelopment
Agency of the City of Banning was dissolved on February 1, 2012. Consistent with the
provisions of the HSC, the City Council previously elected to serve in the capacity of the
Successor Agency to the Dissolved Community Redevelopment Agency of the City of Banning
(the “Successor Agency™).

Per HSC § 34191.5 (b), the Successor Agency was required to prepare a Long-Range Property
Management Plan (the “LRPMP”) that addresses the disposition and use of the real properties of
the former redevelopment agency. Consistent with the HSC, the LRPMP is required to be
approved by the Successor Agency’s Oversight Board and the California Department of Finance
(“DOF?) prior to its implementation. The Successor Agency and the Oversight Board originally
approved the LRPMP on September 10, 2013 and September 24, 2103, respectively, and was
thereafter submitted to DOF for review.

In response to DOF’s March 12, 2014 LRPMP review letter, it became necessary to revise the
LRPMP. The revised LRPMP was approved by the Successor Agency and the Oversight Board
on July & 2014 and July 24, 2014, respectively, and was resubmitted to DOF for review.
Subsequent to discussions with DOF staff, the Successor Agency was advised that DOF would
approve the revised LRPMP subject to receiving a City Council Resolution confirming the City
Council’s intent with respect to the City’s retention for government use of two real property sites
described within the LRPMP (i.e., 128 North San Gorgonio Avenue and 60 East Ramsey
Street)(the “Government Use Properties™).

An excerpt from the LRPMP pertaining to the Government Use Propeﬂies (i.c., Section 1 of the

LRPMP}), inclusive of the City’s intent with respect to the use of the Government Use Properties,
is included as Exhibit “A” to the attached Resolution. Approval of the attached Resolution will
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confirm for DOF the City Council’s intention with respect to the use the Government Use
Propetties, as described within Exhibit “A” to the attached Resolution.

The attached Resolution has been reviewed with respect to applicability of the California
Environmental Quality Act (“CEQA™), the State CEQA Guidelines (California Code of
Regulations, Title 14, §§ 15000 ef seq., hereafter the “Guidelines”), and the City’s environmental
guidelines. The attached Resolution does not constitute a “project” for purposes of CEQA, as
that term is defined by Guidelines § 15378, because this Resolution is an organizational or
administrative activity that will not result in a direct or indirect physical change in the
environment, per § 15378(b)(5) of the Guidelines.

FISCAL DATA:
The recommended action does not, in itself, cause any new financial obligations.

RECOMMENDED BY: APPROVED BY:
0 e o
e Lﬁ—Q STy A b W‘“\r V/I/%
Bill R. Manis, Homer Croy
Economic Development Director/P1O Interim City Manager
Attachment:

1. Resolution No. 2014-66
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ATTACHMENT 1

RESOLUTION NO. 2014-66
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RESOLUTION NO. 2014-66

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BANNING CONFIRMING
ITS INTENT WITH RESPECT TO THE CITY’S RETENTION FOR GOVERNMENT USE
OF TWO REAL PROPERTY SITES DESCRIBED WITHIN THE LONG-RANGE
PROPERTY MANAGEMENT PLAN PREPARED BY THE SUCCESSOR AGENCY TO
THE DISSOLVED COMMUNITY REDEVELOPMENT AGENCY OF THE CITY OF
BANNING

WHEREAS, pursuant to Health and Safety Code (the “HSC”) § 34172 (a)(1), the
Community Redevelopment Agency of the City of Banning was dissolved on February 1, 2012; and

WHEREAS, consistent with the provisions of the HSC, the City Council previously
elected to serve in the capacity of the Successor Agency to the Dissolved Community
Redevelopment Agency of the City of Banning (the “Successor Agency™); and

WHEREAS, per HSC § 34191.5 (b}, the Successor Agency was required to prepare a
Long-Range Property Management Plan (the “LRPMP”) that addresses the disposition and use of
the real properties of the former redevelopment agency; and

WHEREAS, consistent with the FISC, the LRPMP is required to be approved by the
Successor Agency’s Oversight Board and the California Department of Finance (“DOF”) prior to
its implementation; and

WHEREAS, the Successor Agency and the Oversight Board originally approved the
LRPMP on September 10, 2013 and September 24, 2103, respectively, and was thereafier
submitted to DOF for review; and

WHEREAS, in response to DOF’s March 12, 2014 LRPMP review letter, it became
necessary to revise the LRPMP; and

WHEREAS, the revised LRPMP was approved by the Successor Agency and the
Oversight Board on July 8,2014 and July 24, 2014, respectively, and was resubmitted to DOF for
review; and

WHEREAS, subsequent to discussions with DOF staff, the Successor Agency was
advised that DOF would approve the revised LRPMP subject to receiving a City Council
Resolution confirming the City Council’s intent with respect to the City’s retention for government
use of two real property sites described within the LRPMP (i.e., 128 North San Gorgonio Avenue
and 60 East Ramsey Street)(the “Government Use Properties™); and

WHEREAS, an excerpt from the LRPMP pertaining to the Government Use Properties
(i.e., Section III of the LRPMP), inclusive of the City’s intent with respect to the use of the
Government Use Properties, is attached hereto as Exhibit “A”; and

Reso. No. 2014-66
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WHEREAS, pursuant to this Resolution, the City Council desires to confirm for DOF its
intention with respect to the use the Government Use Properties, as deseribed within Exhibit “A”;
and

WHEREAS, this Resolution has been reviewed with respect to applicability of the
California Environmental Quality Act (“CEQA™), the State CEQA Guidelines (California Code of
Regulations, Title 14, §§ 15000 ef seq., hereafter the “Guidelines™), and the City’s environmental
guidelines; and

WHERIEAS, this Resolution is not a “project” for purposes of CEQA, as that term is
defined by Guidelines § 15378, because this Resolution is an organizational or administrative
activity that will not result in a direct or indirect physical change in the environment, per §
15378(b)(5) of the Guidelines; and

WHEREAS, all of the prerequisites with respect to the approval of this Resolution have
been met.

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Banning, as
follows:

SECTION 1. The foregoing recitals are true and correct and are a substantive part of this
Resolution.

SECTION 2. 1t is the City’s intent to use the Government Use Properties consistent with the
applicable provisions of the Successor Agency’s LRPMP, as more specifically described within
Exhibit “A”.

SECTION 3. This Resolution 1s not a “project” for purposes of CEQA, as that term 1s defined by
Guidelines § 15378, because this Resolution is an organizational or administrative activity that will
not result in a direct or indirect physical change in the environment, per § 15378(b)(5) of the
Guidelines,

SECTION 4. This Resolution shall take effect upon the date of its adoption.

PASSED, APPROVED AND ADOPTED this 23™ day of September 2014.

Deborah Franklin, Mayor
City of Banning

ATTEST:

Marie A. Calderon, City Clerk

Reso. No. 2014-66
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APPROVED AS TO FORM
AND LEGAL CONTENT:

David I. Aleshire, City Attorney
Aleshire & Wynder, LLP

CERTIFICATION:

I, Marie A. Calderon, City Clerk of the City of Banning, California do hereby cerlify that the
foregoing Resolution No. 2014-66 was duly adopted by the City Council of the City of Banning,
California at a regular meeting thereof held on the 23™ day of September 2014, by the following
vote, to wit:

AYES:

NOES:

ABSENT:

ABSTAIN:

Marie A. Calderon, City Clerk
City of Banning, California

Reso. No. 2014-66
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EXHIBIT “A”

SECTION IIT OF THE SUCCESSOR AGENCY’S
LONG-RANGE PROPERTY MANAGEMENT PLAN
PERTAINING TO THE
GOVERNMENT USE PROPERTIES

Vi




Successor Agency to the Banning
Conmmmmity Redevelopment Agency
Long Range Property Management Plan

July 2013
REVISED JUNE 2014
Site No. 1
City Hall Parking Lot
128 N San Gorgonio Av

APN3541-141-013

A, Permissible Use (HSC 34191, 5¢c)(2)}:

Site No. | is the City Hall Parking Lot property and is proposed to be retained by the City of
Banning for governmental use as a City Hall parking lot pursuant to HSC 34181(a).

B. Acquisition of Property (HSC 34191. 5 (c)(1)(A) and 34191,5(c)(1)(B)):

The former redevelopment agency purchased the City Hall Parking Lot property in November
2008 for $481,061 (which is the Successor Agency’s book value). The acquisition was financed
through a Note (the “2008-Note™) secured by a Deed of Trust. The property is slated for the
development of a City Hall employee parking lot, thereby releasing existing City Hall parking for
use by the clientele of the new State Courthouse which is currently under construction within the
Project Area. The property’s current estimated value (“ECV?”) is -$86,155 (i.e., negative
$86,155), as further explained below in Section D.

C. Site Information (HSC 34191 5(ci{(I)(C}):
The City Hall Parking Lot property consists of one (1) 0.27-acre parcel (APN 541-141-013)

located at 128 N. San Gorgonio Avenue. A 4,000 sf vacant 2-story building is located on the
property. The property is zoned downtown commercial (DC) per the City’s Genetal Plan/Zoning
Ordinance. The DC zoning designation applies to the City’s traditional commercial core with
primary uses as smalf scale commercial retail and office, services, governmental services,
restaurants, and entertaininent.

D. Estimated Current Valye (HSC 34191.5 (c)(I}D)):
The ECV of the City Hal Parking Lot property is -$86,155 (i.e., a negative $86,155). To
determine the ECV for the City Hall Parking Lot property, a fair market value appraisal was
obtained from Integra Realty Resources. The two appraisers assigned to the project both hold
MAI designations. The appraisal is dated June 11, 2014 and reflects a value date of June 2, 2014.
The appraisers used the sales comparison approach with an offset for the estimated $25,000 cost
to demolish the dilapidated structure on the property (based on Marshall and Swift data). The
appraisal did not take into consideration the cost of a required environmental study and the cost of
site remediation for lead-based paint and asbestos abatement prior to demolition of the structure
on the property, which must be considered in determining the ECV, as described herein, The
appraiser did not include any other offsets. Based on this, the appraisers determined the market
value of the property as of June 2, 2014 to be $90,000. However, in order to determine the ECV,
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it was necessary to deduct from the appraiser’s value the following: (i) the unpaid balance of the
note secured by a deed of trust recorded against the property; (ii) the cost of an environmental
study; and (iii) the cost of site remediation for lead-based paint and asbestos abatement that must
be performed prior to demolition of the structure on the property. After accounting for the
additional costs, the ECV is effectively -$86,155 (i.e., a negative $86,155), as depicted below:

Appraised Value: $90,000
Unpaid Balance on Note: (135,655)
Environmental Analysis: (9,500)
Lead-Based Paint and Asbestos Abatement: £30,000)
Total (ECV): ($86,155)

In addition, it is imnportant to note that once the property is transferred to the City of Banning at
no cost, the City will assume the note and the responsibility for the environmental analysis and
the abatement of the lead-based paint and asbestos. Further, the City will also assume the
estimated $25,000 demolition cost and the cost of developing the property into a City Hall
parking lot, which the City’s Public Works Department has estimated to cost approximately
$94,000. All together, the City’s costs are estimated to be $294,155, or approximately $300,000.

Site Revenues (HSC 34191.5(c)(1)(E):

There is no revenue generated from the City Hall Parking Lot property.

History _of _Environmental Contamination _(;
341915 (cMI)(F)):

Except for the presence of {ead-based paint and
within the structure on the property, there is no h
any other environmental contamination, O
property is transferred to the City, the City will as
responsibility for testing and abating the building
based paint and asbestos consistent with the
standards for such abatement work.

Potential for Transit Oriented Development (TOD) and the Advancement of Planning
Objectives of the Successor Agency (HSC 341915 (el(1)(G)):

The property will be used for City Hall employee parking and therefore, does not have any direct
potential as a TOD site. The City Hall Parking Lot property, once developed for parking by the
City, will advance the planning objectives of the City and the Successor Agency by facilitating
ease of access to public services in the Downtown Core by creating a City Hall employee parking
lot, thereby releasing existing City Hall parking for use by the clientele of the new Courthouse,
and investing in public improvements that support businesses that create new, quality jobs {e.g.
State Courthouse).

History of Previous Development Proposals and Activity (HSC 34191.5 (c)(1)(H)):

In 2007, funding for the Banning Courthouse was initiated through the State Budget Act of 2007.
In November 2008, the State acquired a 4.86-acre site on Ramsey Street, between Martin and
East Williams Streets, from the City of Banning. The Courthouse is currently under construction
and is expected to be completed in 2014. As noted in Section B above, the City Hall Parking Lot
property was putchased by the former redevelopment agency in November 2008.
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1. Sale of Property:
The City Hall Parking Lot property is to be transferred to the City at no cost for future

development of a City Hall Parking Lot. The Property as an ECV of -$86,155 (i.e., a negative
$86,155) and it is estimated that the City will assume additional costs of approximately $300,000
to retire the existing debt on the propeity, study and abate lead-based paint and asbestos within
the existing structure, demolish the existing structure, and develop the parking lot.

J.  Implementation of the Long-Range Property Management Plan:
Following the approval of the LRPMP by the DOF, the Successor Agency will transfer the City

Hall Parking Lot property to the City of Banning at no cost.
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Site No. 2

City Hall Annex
60 E. Ramsey Street
APN541-181-014, 021, & 023

Permissible Use (HSC 34191.5(c)(2)):
Site Na. 2 is the City Hall Annex and is proposed to be retained by the City of Banning for

governmental use as a City Hall Annex pursuant to IISC 34181(a).

Acquisition of Property (HSC 341915 (e)(1)(A) and 34191, 5(c)(1)(B));

The City Hall Annex property was purchased by the former redevelopment agency in Aptil 1996
for $3,845 (which is the Successor Agency’s book value), to alleviate blight within the Project
Area. In 2005, the City Hall Annex was leased to the Banning Chamber of Commerce as a part
of a relocation plan with respect to the development of the City’s new Police Station, which is
cast of and adjacent to City Hall. The matter of the relocation plan and the property’s estimated
current value (“ECV™) of $10,000.00, are further explained below in Section D.

Site Information (HSC 34191.5(c)(1}(C}):

The City Hall Annex property consists of three (3) parcels totaling 0.41 acres (APN 541-181-014,
021, & 023) located at 60 E. Ramsey Street. The property, which includes a 3,360 sf building, is
leased to the Banning Chamber of Commerce through June 14, 2055. The property is zoned
downtown commercial (DC) per the City’s General Plan/Zoning Ordinance. The DC zoning
designation applies to the City’s traditional commercial core with primary uses as small scale
comiercial retail and office, services, governmental services, restaurants, and entertainment.

Estimated Current Value (HSC 341915 (c){1)(D)):

To determine the ECV for the City Hall Annex property, a fait market value appraisal was
obtained from Integra Realty Resources. The two appraisers assigned to the project both hold
MALI designations. The appraisal is dated June 11,2014 and reflects a value date of June 2, 2014.
The appraisers used the income capitalization approach to value the property. Based on the net
present value of $1.00 per year of rental income over the next 41 years, plus an allocation for the
value of reversion to land, the appraisers determined the market value of the property as of June
2, 2014 to be $10,000.

Based on the foregoing, the $10,000 ECV of the City Hall Annex propetty is based on the
assumption that the current tenant, the Banning Chamber of Cominerce, remains in place through
June 14, 2055, which is the expiration date of the lease. In addition, the Banning Chamber of
Commerce sub-leases a portion of the property to the Southemn California Gas Company as a
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utifity bill payment center. Therefore, if for any reason the lease and the sub-lease are terminated
early without cause by the Successor Agency or the City (depending on which entity would
theoretically take such an action), then as a result of the obligation to make legally required
relocation and foss of goodwill payments, the ECV could be as much as -$10,000,000 Gie., a
negative $10 million). Most of this estimate would consist of payments for the bonus value of the
current lease.

The estimated value of a theoretical relocation of the Banning Chamber of Commerce and the
Gas Company was prepared by Urban Futures, Inc. (“UFI™), the City of Banning’s financial
advisors. In preparing this estimate, UFI considered the cost for compensation, reimbursement,
assistance, including, but not limited to, the fair market value of real and personal property, loss
of good will {i.e., bonus value of the lease), loss of profits, actual and reasonable expenses for
moving a business, loss of tangible personal property as a result of moving the business, expenses
incurred in searching for a replacement site for the business, expenses to re-establish the business
at the new site, “in-lieu payments,” and other such benefits under the California Relocation
Assistance Act, Title 25 of the California Code of Regulations, Article 1, Section 9 of the
California Constitution, the California Eminent Domain law, or other similar local, state, or
federal statue, ordinance, regulation, rule, or decisional law.

Given the estimated costs for early termination of the lease, the City of Banning would occupy
the property once the Iease expires
according to its own terms, t
the tax-payers an estimated $10

E, Site Revenues (HSC 34191,5(c){;
Pursuant to the lease with the
Chamber of Commerce, the #
Agency receives $1 per year
There is no contractual agreem
use of the $1.00 annual lease pay

F. History of Environmental
Contamination ((HSC 341915 (c)(1){F)):
There is no history of environmental contamination,

G. Potential for Transit Oriented Development (TOD) and the Advancement of Planning
Objectives of the Successor Agency (HSC 341915 (c){ING)):

The property in question will be used as a City Hall Annex and therefore, does not have any
direct potential as a TOD site.

Prior to the expiration of the lease (i.e., June 14, 2055), the property will continue to be occupied
by the Banning Chamber of Commerce. The Chamber’s continued occupancy of the property
will advance the planning objectives of the City and the Successor Agency by facilitating the case
of which businesses access the Chamber’s services in the Downtown Core. The Chamber is
considered a major partner with the City in the retention, expansion, and attraction of businesses.
The planning objectives to enhance and grow the City’s economy are spurred on by the Chamber
as they support the economic development and tourism efforts of the City and the region. Upon
the expiration of the lease, the property will be utilized by the City of Banning for its purposes to
serve the community.
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History of Previons Development Proposals and Activity (HSC 34191.5 (c){1i(H)):

Prior to occupying the City Hall Annex property, the Chamber of Commerce was located at 125
E. Ramsey Street. As a part of the development plan for the new Police Station, during 2005 it
was necessary to relocate the Chamber from the 125 E. Ramsey Street property. As a part of the
relocation plan for the new Police Station, the former redevelopment agency relocated the
Chamber to its current location. As a pait of that relocation program, the former redevelopment
agency entered into a 50-year lease with the Chamber for the property in lieu of paying any
relocation/loss of goodwill costs. The Chamber has served the City in its current location for the
past 9 years.

Sale of Property:
The Property is to be transferred to the City at no cost for future use as a City Hall Annex. The

Property has an ECV of $10,000 and the City will assume all of the landlord’s responsibilities
with respect to the Property for the remaining 41-year term of the lease with the Chamber of
Commerce. The City will also asswme any costs associated with the renovation and/or
reconstruction of the site for its adaptation for City use purposes.

Implementation of the Long-Range Property Management Plan:
Following the approval of the LRPMP by the DOF, the Successor Agency will transfer the City
Hall Annex property to the City of Banning at no cost.

11







RESOLUTION NO. 2014-72

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BANNING
APPROVING THE BANNING ELECTRIC UTILITY POWER CONTENT LABEL

WHEREAS, the City of Banning owns and operates its Municipal Electric Utility; and

WHEREAS, California State Senate Bill 1305 and Assembly Bill 162 have certain
reporting requirements pertaining to electric utility Power Content Labels; and

WHEREAS, the Banning Electric Ultility is subject to these reporting requirements; and

WHEREAS, the California Energy Commission, which has oversight authority for this
requirement, has stated that the governing body of each locally owned public utility must
approve the annual Power Content Label for the utility(s) under its jurisdiction;

NOW THEREFORE, BE IT RESOLVED, by the City Council of the City of Banning as
follows:

SECTION 1. Adopt Resolution No. 2014-72, approving the Banning Electric Utility’s Power
Content Label, attached herewith as Exhibit “A”,

SECTION 2. Authorize the Electric Utility Director, or his designee, to disseminate the
information included on the Power Content Label to the Utility’s customers in compliance with

the requirements of Senate Bill 1305 and Assembly Bill 162,

PASSED, ADOPTED AND APPROVED this 23" day of September 2014,

Deborah Franklin, Mavor
City of Banning
ATTEST:

Marie A. Calderon, City Clerk
City of Banning

APPROVED AS TO FORM
AND LEGAL CONTENT:

David J. Aleshire, City Attorney
Aleshire and Wynder, LLP

Resolution 2014-72
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SUCCESSOR AGENCY TO THE DISSOLVED
COMMUNITY REDEVELOPMENT AGENCY OF THE CITY OF BANNING

CONSENT
DATE: February 11, 2014
TO: Chair and Successor Agency Board Members
FROM: Bill R. Manis, Economic Development Director/Public Information Officer

SUBJECT: Approval of the Recognized Obligation Payment Schedule for the Period of
January through June 2015 for the Successor Agency to the Dissolved Community
Redevelopment Agency of the City of Banning

RECOMMENDATION:

That the City Council, acting in its capacity as the Successor Agency to the Dissolved Community
Redevelopment Agency of the City of Banning adopt Resolution 2014-10 SA (Attachment A)
approving Recognized Obligation Payment Schedule 2014-15B (Attachment B) for the period of
January through June 2015 and approving certain related actions.

BACKGROUND: _
Pursuant to Health and Safety Code (“HSC™) § 34172 (a)(1), the Community Redevelopment Agency
of the City of Banning was dissolved on February 1, 2012. Consistent with the provisions of the HSC,
the City Council previously elected to serve in the capacity of the Successor Agency fo the Dissolved
Community Redevelopment Agency of the City of Banning, (the “Successor Agency”). Per HSC §
34177 (I)(1), the Successor Agency is required to prepare a Recognized Obligation Payment Schedule
(“ROPS™) before each six-month fiscal period, which corresponds to equal halves of a fiscal year (i.e.,
July through December and January through June). The ROPS is the basis for the Successor Agency’s
authority to make payments due for enforceable obligations. Subsequent to its approval by the
Successor Agency, the ROPS must also be approved by the Oversight Board (“OS Board™) to the
Successor Agency and is reviewable by the County Auditor-Controller, the County Administrative
Officer, the California Department of Finance and the California State Controller’s Office.

Staff, together with Urban Futures, Tnc., has prepared ROPS 2014-15B, which consists of several
spreadsheets that are appended to the attached Resolution as Exhibit “A”. - Pursuant to HSC § 34177
(m), an Oversight Board-approved ROPS 14-15B must be submitted to the County Auditor-Controller,
the County Administrative Officer, the California Department of Finance and the California State
Controller’s Office not later than October 3, 2014. Therefore, subsequent to the approval of the
attached Resolution and approval by the OS Board, the ROPS will be forwarded to the County
Auditor-Controller, County Administrative Officer, the State Controller and the State Department of
Finance,

Approval of the attached Resolution will authorize the City Manager, or designee, to:

1. Postthe ROPS 2014-15B on the City’s website;

2. Transmit ROPS 2014-15B to the OS Board for their review;
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3. Transmit ROPS 2014-15B to the County Auditor-Controller, County Administrative Officer, the
State Controller and the State Department of Finance within the timeframe prescribed by the HSC;
and

4. Make ministerial revisions to ROPS 2014-15B which may include, but is not limited to restating
the information included within ROPS 2014-15B in any format that may be requested by the State
Department of Finance, take such other actions and execute such other documents as are necessary
to effectuate the intent of the Resolution, and to implement ROPS 2014-15B on behalf of the
Successor Agency, including authorizing and causing such payments.

The attached Resolution has been reviewed with respect to applicability of the California
Environmental Quality Act (“CEQA™), the State CEQA Guidelines (California Code of Regulations,
Title 14, §§ 15000 ef seq., hereatter the “Guidelines™), and the City’s environmental guidelines. The
attached Resolution does not constitute a “project” for purposes of CEQA, as that term is defined by
Guidelines § 15378, because this Resolution is an organizational or administrative activity that will not
result in a direct or indirect physical change in the environment, per § 15378(b)(5) of the Guidelines.

FISCAL IMPACT:

Pursuant to HSC § 34177, the Successor Agency is legally required to continue to make payments due
for enforceable obligations. Approval of ROPS 2014-15B will ensure that the Successor Agency has
the authority to continue to pay its enforceable obligations. The recommended action does not, in
itself, cause any new financial obligations.

RECOMMENDED/REVIEWED BY: APPROAVED BY;
Bill R. Manis Homer Croy g )
Economic Development Director/P10O Interim City Manage

Attachments & Exhibit:
A. Resolution No. 2014-10 SA
B. ROPS 2014-15B (Exhibit A to Resolution)




ATTACHMENT A

Resolution No. 2014-10 SA
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RESOLUTION NO. 2014-10 SA

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BANNING IN ITS
CAPACITY AS THE SUCCESSOR AGENCY TO THE DISSOLYED COMMUNITY
REDEVELOPMENT AGENCY OF THE CITY OF BANNING, CALIFORNIA
APPROVING RECOGNIZED OBLIGATION PAYMENT SCHEDULE 2014-158B FOR
THE PERIOD OF JANUARY THROUGH JUNE 2015 AND APPROVING CERTAIN
RELATED ACTIONS

WHEREAS, pursuant to Health and Safety Code (the “HSC”) § 34172 (a)(1), the
Community Redevelopment Agency of the City of Banning was dissolved on February 1,2012; and

WHEREAS, consistent with the provisions of the HSC, the City Council previously
elected to serve in the capacity of the Successor Agency to the Dissolved Community
Redevelopment Agency of the City of Banning (thc “Successor Agency™), and

WHEREAS, per HSC § 34177 (D(1), the Successor Agency is required to prepare a
Recognized Obligation Payment Schedule (“ROPS”) before each six-month fiscal period, which
corresponds to equal halves of a fiscal year (i.e., July through December and January through June);
and

WHEREAS, the ROPS is the basis for the Successor Agency’s authority to make
payments due for enforceable obligations; and

WHEREAS, the ROPS must also be approved by the Oversight Board (“OS Board”) to
the Successor Agency and is reviewable by the County Auditor-Controller, the County
Administrative Officer, the California Department of Finance and the Califormia State Controller’s
Office; and

WHEREAS, staff, together with Urban Futures, Inc., has prcpared ROPS 2014-15B for
the period of January through June 2015, which consists of several spreadsheets that are appended
to this Resolution as Exhibit “A™; and

WHEREAS, subsequent to the approval of this Resolution and approval by the OS Board,
ROPS 14-15B will be forwarded to the County Auditor-Controller, the County Administrative
Officer, the California Department of Finance and the California State Controller’s Office for their
review; and

WHEREAS, this Resolution has been reviewed with respect to applicability of the
California Environmental Quality Act (“CEQA”), the State CEQA Guidelines (Calitornia Code of
Regulations, Title 14, §§ 15000 ef seq., hereafter the “Guidelines™), and the City’s environmental
guidelines; and

WHEREAS, this Resolution is not a “project” for purposes of CEQA, as that term 1s
defined by Guidelines § 15378, because this Resolution is an organizational or administrative
activity that will not result in a direct or indirect physical change in the environment, per §

15378(b)(5) of the Guidelines; and

Reso. 2014-10 SA
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WHEREAS, all of the prerequisites with respect to the approval of this Resolution have
been met.

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Banning,
acling in its capacity as the Successor Agency to the Dissolved Community Redevelopment Agency
of the City of Banning, as follows:

SECTION 1. The foregoing recitals are true and correct and are a substantive part of this
Resolution.

SECTION 2. The Successor Agency’s ROPS 2014-15B for the period of January through June
2015, which 1s aftached hereto as Exhibit “A”, 1s approved and adopted.

SECTION 3. The City Manager, or designee, is hercby authorized and directed to: i) post ROPS
2014-15B on the City’s website, it} transmit ROPS 2014-15B to the OS Board for their review, iii}
transmit ROPS 2014-15B to the County Auditor-Controller, the County Administrative Officer, the
State Controller and the State Department of Finance for their review within the timeframe
prescribed by the HSC; and iv} make ministerial revisions to ROPS 2014-15B which may include,
but is not limited to restating the information included within ROPS 2014-15B in any format that
may be requested by the State Department of Finance, take such other actions and execute such
other documents as are necessary to effectuate the intent of this Resolution, and to implement
ROPS 2014-15B on behalf of the Successor Agency, including authorizing and causing such
payments.

SECTION 4. This Resolution is not a “project” for purposes of CEQA, as that term is defined by
Guidelines § 15378, because this Resolution is an organizational or administrative activity that will
not result in a direct or indirect physical change in the environment, per § 15378(b)(5) of the
Guidelines.

SECTION 5. This Resolution shall take effect upon the date of its adoption.

PASSED, APPROVED, AND ADOPTED at a joint meeting of the City Council of the
City of Banning, acting at its capacity as the Successor Agency, this 23" day of September,
2014.

Deborah Franklin, Chairperson
City of Banning — Successor Agency

ATTEST:

Marie Calderon, Secretary
Successor Agency

Reso. 2014-10 SA




APPROVED AS TO FORM
AND LEGAL CONTENT:

David J. Aleshire, General Counsel
Aleshire & Wynder, LLP

CERTIFICATION:

I, Marie A. Calderon, City Clerk of the City of Banning, sitting as the Secretary of the Successor
Agency, do hereby certify that Resolution No, 2014-10 SA was adopted by the City of Banning,
sitting as the Successor Agency to the dissolved Community Redevelopment Agency of the City of
Banning, California at a joint meeting held on the 23 day of September, 2014, by the following

vole, 10 wil:
AYES:
NOES:
ABSENT:
ABSTAIN:

Marie Calderon, Secretary
Successor Agency
City of Banning, California

Resa. 2014-10 SA




ATTACHMENT B (to Agenda report)
EXHIBIT “A” (to Resolution 2014-10 SA)

SUCCESSOR AGENCY TO THE DISSOLVED
COMMUNITY REDEVELOPMENT AGENCY
OF THE CITY OF BANNING
RECOGNIZED OBLIGATION PAYMENT SCHEDULE 2014-15B
(January through June 2015)
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CITY COUNCIL / BANNING UTILITY AUTHORITY

AGENDA
DATE: Septembelr 23,2014
TO: Banning Utility Authority
FROM: Duane Burk, Director of Public Works

SUBJECT: Banning Utility Authority Resolution No. 2014-10UA, “Approving a
Professional Services Agreement with Carollo Engineers, Inc.”

- RECOMMENDATION: The Banning Utility Authority adopt Resolution 2014-10UA:

L. Approving a Professional Services Agreement with Carollo Engineers, Inc. of Pasadena,
California in an amount of $36,805.00.

IL. Authorizing the Administrative Services Director to make necessary adjustments and
appropriations related to Account No. 660-6300-471.33-533 (Engineering Services) and
the related revenue adjustment to Account No. 660-6300-361.41-61.

III.  Authorizing the City Manager to execute the Professional Services Agreement with
Carollo Engineers, Inc.

JUSTIFICATION: The professional services agreement is necessary in order to perform tasks
related to the update of the City of Banning’s 2002 Hydraulic Model and analysis.

BACKGROUND: In 2002 the City completed a calibrated 24-hour extended-period simulation
model of the City’s water system. The model took into account all active pipelines, booster
pumps, storage tanks and pressure regulating stations. Since the completion of the hydraulic
model in 2002, the City has installed approximately five miles of new pipeline (transmission and
distribution) and one reservoir. In order to obtain an accurate understanding of the water system
and its deficiencies, it is important to update the hydraulic model and to analyze the system
based on current demand data.

Staff advertised a Request for Proposals (“RFP™), attached as Exhibit “A”, on June 13, 2014 in
The Record Gazette and on the City’s website. The scope of services include updating the
hydraulic model to include all water system infrastructure installed since 2002 in order to ensure
that the model network reflects the actual conveyance capacity of the existing water pipeline
system. Additionally, the scope of services includes hydraulic and storage analyses based on
current pressure zones and on current demand data (production data and billing data) in order to
determine potential storage deficiencies.

The consultant shall also be responsible for analyzing the effects of the Rancho San Gorgonio
(“RSG™), a master planned community consisting of 3,412 dwelling units, 214 acres of parks,
trails, and open space, and a 9.3-acre commercial site. The analysis will include identifying up to
five potential reservoir sites at the appropriate hydraulic grade line; sizing the transmission lines
from the reservoir sites to the development and providing engineer estimates for the development
of the reservoir sites. Finally, the scope of services includes modeling the peak hour demand for
the RSG project and determining appropriate pressure zones.

Resolution No. 2014-10UA / 3‘;),






BANNING UTILITY AUTHORITY RESOLUTION NO. 2014-010UA

A RESOLUTION OF THE BANNING UTILITY AUTHORITY OF THE CITY OF
BANNING, CALIFORNIA, APPROVING A PROFESSIONAL SERVICES AGREEMENT
WITH CAROLLO ENGINEERS, INC,

WHEREAS, in 2002 the City completed a calibrated 24-hour extended-period simulation
model of the City’s water system and since then has constructed additional facilities such as
pipelines and a reservoir; and

WHEREAS, in order to obtain an accurate understanding of the water system and its
deficiencies, it is important to update the hydraulic model to ensure that the model network
reflects the actual conveyance capacity of the existing water pipeline system and to analyze the
system based on current demand data; and

WHEREAS, staff advertised a Request for Proposals (“RFP™) on June 13, 2014 in The
Record Gazette and on the City’s website for completing a scope of services of updating the
2002 hydraulic model to include all water system infrastructure installed since 2002 and
hydraulic and storage analyses based on current pressure zones and on current demand data
(production data and billing data) in order to determine potential storage deficiencies; and

WHEREAS, the scope of services also includes analyzing the effects of the Rancho San
Gorgonio (“RSG”) project to the City’s water system and identifying up to five potential reservoir
sites, sizing the transmission lines from the reservoir sites to the development, providing
engineer estimates for the development of the reservoir sites, modeling the peak hour demand
and determining appropriate pressure zones; and

WHEREAS, Public Works staff received two proposals in response to the RFP,
assembled a committee consisting of three engineers and evaluated the proposals based on
project approach, technical competency, project team and experience, overall responsiveness to
the RFP and cost; and

WHEREAS, Carollo Engineers Inc. of Pasadena, California was ranked the highest by
the evaluation committee; and

WHERAS, the proposed professional services agreement with Carollo Engineer’s, Inc. is
for an amount “not to exceed” $36,805.00 of which it is estimated that $13,200.00 will be
reimbursed by the RSG applicant.

NOW, THEREFORE, BE IT RESOLVED by the Banning Utility Authority of the
City of Banning as follows:

SECTION 1. Banning Utility Authority adopts Resolution No. 2014-10UA approving a
Professional Services Agreement with Carollo Engineers, Inc. of Pasadena, California in an amount
“not to exceed” $36,805.00.

SECTION 2, The Administrative Services Director is authorized to make all budget
adjustments, appropriations, revenue adjustments and transfers related to this project.

Resolution No. 2014-10UA / 35/



SECTION 3. The City Manager is authorized to execute the Professional Services Agreement
with Carollo Engineers, Inc. of Pasadena, California, in a form approved by the City Attorney.
This authorization will be rescinded if the contract agreement is not executed by the parties
within sixty (60) days of the date of this resolution.

PASSED, ADOPTED AND APPROVED this 23™ day of September, 2014.

Deborah Franklin, Chairman
Banning Utility Authority
ATTEST:

Marie A. Calderon, Secretary

APPROVED AS TO FORM
AND LEGAL CONTENT:

David J. Aleshire, Authority Counsel
Aleshire & Wynder, LLP

CERTIFICATION:

1, Marie A. Calderon, Secretary of the Banning Utility Authority of the City of Banning,
California, do hereby certify that the foregoing Resolution No. 2014-10UA was adopted by the
Banning Utility Authority of the City of Banning at a Regular Meeting thereof held on the 234
day of September, 2014.

AYES:

NOES:

ABSENT:

ABSTAIN:

Marie A. Calderon, Secretary
Banning Utility Authority
City of Banning, California

Resolution No. 2014-10UA /36




EXHIBIT “A”
REQUEST FOR PROPOSALS
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1.0

INTRODUCTION

1.1

1.2

2.0

PROJECT DESCRIPTION AND OBJECTIVES

The City of Banning (City) is soliciting proposals from qualified consulting firms to update the
City’s 2002 hydraulic model, conduct storage analysis, and hydraulic analysis as it relates to the
Rancho San Gorgonio masfer planned community,

BACKGROUND INFORMATION

The City of Banning, incorporated in 1913, covers approximately 23.2 square miles located in the
San Gorgonio Pass area of Riverside County, approximately 30 miles east of the cities of San
Bernardino and Riverside. The 2010 California Department of Finance recorded a population of
29,603 for the City of Banning,. It is estimated that the population will increase by approximately
2% per year.,

The City of Banning Water System collects 100% of the water that it supplies from local
groundwater aquifers. It currently operates 21 active ground water production wells and co-owns
3 production wells with the Beaumont Cherry Valley Water District (total of 24 active wells). The
24 wells have a design capacity of 24,300 gallons per minute (GPM). The City facilities also
include 11 storage tanks with a total storage capacity of 18.4 million gallons (MG). In 2013 the
City produced and provided approximately 8,500 acre-feet. Water service is provided to the entire
City as well as unincorporated areas of the county that bound the south City limits.

In 2002 the City completed a calibrated 24-hour extended-period simulation (EPS) model of the
City’s water system, The model, which was created using HONET version 3.1, took into account
all active pipelines, booster pumps, storage reservoirs and pressure reducing/sustaining valves.
The modeled facilities included 6 pressure zones, 27 wells (15 operational, 12 non-operational),
11 booster pumps, 11 storage tanks, | hydropneumatic tank, 543,000 feet of pipelines and 11
pressure regulating stations (5 active, 6 inactive).

CONSULTANT QUALIFICATIONS

2.1

QUALIFICATIONS AND UNDERSTANDING

Each Consultant must provide the following information about their company so the City can
evaluate the Consultant’s stability and ability to support the commitments set forth in response to
the RFP. It is imperative the consultant’s proposal fully address all aspects of the RFP. The
proposal must provide the City Staff with clearly expressed information concerning the
Proposer’s understanding of the City’s specific requirements which would result in the conduct of
this study in a thorough and efficient manner.

The Consultant shall outline their company’s (or team’s) background, including:
* How long the company has been in business, plus a brief description of the company

history, size and organization,

* Consultant qualifications to complete the scope of services and a statement of
understanding of the work involved to complete this assignment.

06/10/14 1
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2.2 PROJECT TEAM

Each Consultant must provide the following information about their project team.

= Primary point of contact, person responsible for overall corporate commitment (must be a
company principal or officer) and project manager. Describe the responsibilities of the
individuals and extent of involvement with the project.

= Identify and list key individuals proposed for the project team. Describe the
responsibilities of the individuals and extent of involvement with the project.

u  All key personnel listed should have current names, titles and telephone numbers and be
listed on at least one of the supplied client references who are familiar with work
performed by the individual in a similar capacity. References will be contacted as part of
the selection process.

e Clearly identify project sub consultants, how long the prime and sub have worked
together and the reason why they were selected. Consultants are encouraged to support
small businesses where ever possible,

2.3 REFERENCES

The Consultant shall supply a minimum of 3 references from agencies with projects of similar
nature. Each reference shall contain:

. Client name and contact information
. Project description
. Role of key project team members,

Only references of the prime consultant shall be considered, or references from project teams that
have completed at least 3 projects together. The Consultant shall also list projects completed for
other agencies.

2.4  SCHEDULE

Time is of the essence on this project. The consultant shall provide a project schedule indicating
key project milestones and project activities. The schedule shall reflect a tentative start date of
August 25, 2014,

3.0 HYDRAULIC MODEL UPDATE AND ANALYSIS

3.1 WATER MODEL UPDATE

Using the City’s existing model the consultant shall be responsible for updating the model to
include infrastructure that has been installed since the completion of the latest model. This
includes approximately five (5) miles of new pipeline and one (1) reservoir. The purpose of the
model update is to ensure that the model network reflects actual conveyance capacity of the
existing pipelines and to not update and calibrate the entire model, which the City plans to
complete at a later date.

06/10/14 2 / . ]



3.2 STORAGE ANALYSIS
Using the updated hydraulic model, the consultant shall be responsible for determining the water
demand distribution by pressure zone, which will then be scaled up using the City’s 2013
production and/or billing data. The consultant will review the City’s 2010 Urban Water
Management Plan in order to scale the demand, by pressure zone, to the year 2035, The projected
water demands of the Rancho San Gorgonio Specific Plan development will be included in the
future demand scenario,
The consultant shall conduct a mass balance storage analysis. Storage deficiencies with and
without the San Gorgonio Specific Plan shall be identified.
The consultant shali be responsible for identifying five potential reservoir sites at the appropriate
hydraulic grade line (HGL). Additionally, the consultant shall size the transmission lines to the
reservoir sites and provide the City preliminary cost estimates for the development of these sites.

3.3 HYDRAULIC ANALYSIS
Using the updated hydraulic model, the consultant shall analyze the model under the following
scenarios:
i Existing (2013) Peak Hour Demand (PHD)
ii. Future (2013) PHD without the Rancho San Gorgonio development
iil. Future (2013) PHD with the Rancho San Gorgonio development
The consultant shall determine an appropriate pressure zone for the Rancho San Gorgonio
development along with new pressure reducing stations.

3.4 WORKSHOPS AND MEETINGS
Additionally, a minimum of 3 meetings (kickoff, progress and final) will be held between staff
and the Consultant and shall be included in the proposal.

3.5 SUMMARY REPORT AND PROJECT DOCUMENTATION
Upon completion of all tasks, the Consultant will provide a draft summary report detailing its
findings and conclusions. After review by the City, the Consultant will make all necessary
changes and submit five (5) copies of the final report. In addition, all reports, data and the
updated model will be provided to the City in electronic format.

4.0 PROPOSAL SUBMISSION

4.1 RFP TIME SCHEDULE

»  Request tor Proposal Available Mon. , June 16, 2014

« Inquiry Deadline (no questions after this date/time) Thurs. , June 19,2014 — Tp.m.
«  Proposals Due Tues. , June 24, 2014 — 5 p.m.
« Final Selection Mon. , July 7, 2014

06/10/14 3/4/




4.2

4.3

o City Council Recommendation Tuesday, July 22, 2014
o Notice to Proceed (Tentative) Monday, August 25, 2014

NUMBER OF COPIES AND DELIVERY
Four (4) copies of the proposal shall be submitted to the following address:

City of Banning
City Clerk’s Office
99 E. Ramsey Street
P.O. Box 998
Banning, CA 92220

'The proposal title, consultants name and deadline information shall be clearly identified on the
submission package and cover page. Submission deadline is Tuesday, June 24, 2014 at 5:00 p.m.
Proposals submitted after that time shall not be considered. All questions regarding the scope of
work shall be submitted to Arturo Vela, Senior Engineer at the address above or via e-mail at
avela@ci.banning.ca.us.

FORMAT AND CONTENT

Proposals shall be printed on 8 '4” X 117 paper, single sided in a 10 point Arial font and be
limited to 25 pages excluding the cover letter, resumes and any appended information.

Proposals should address the following items in order of appearance:

Cover letter
The cover letter shall be provided which explains the firm’s interest in the
project. The letter shall contain name/address/phone number of the person who
will serve as the firin’s principal contact person.

Qualifications of Firm/Project Team
Provide names, titles and responsibilitics of key personnel who will be
responsible for the management of the project. Include qualifications, resumes,
experience of each, and length of time with the company.

References
Give at least three (3) references for projects of similar size and scope, including
at least two (2) references for projects completed during the past five years.
Include the name and organization, a brief summary of the work, the cost of the
project and the name and telephone number of a responsible contact person.

Strategy and Implementation Plan
Prepare a list of tasks to address the Scope of Work. Describe the firm’s
interpretation of the City’s objectives with the regard to this RFP, Describe the
proposed strategy and/or plan for achieving the objectives of the RFP. The
narrative should include a description of the logical progression of tasks and
efforts. Also include an explanation of the type of technology that will be used.
This section shall also include a time schedule for the completion of the project
and an estimate of time commitments from City staff.

Proposed quality assurance program {QA/QC)
Explain the firm’s quality assurance program and the proposed approach for
implementing the plan with this project.

06/10/14 4 .
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4.4

4.5

5.0

Fee Proposal: One set in a separate sealed envelope

The Fee Schedule in a separate envelope shall be broken down on separate sheets
as follows:

« A “Not to Exceed” fee for all services. Man-hours and billing rates per
classification of personnel will be indicated for each task and/or subtask.

+ Provide a complete list of costs per task and/or subtask and a total fee for the
proposal, including expected reimbursable expenses (non-binding), for
completion of the scope of services set forth in the proposal.

« A current hourly Fee Schedule for Fiscal Year 2013/2014 and classification
of personnel for the firm, along with the type of work they and any sub
consultants will perform, is also required.

« All printing and reproduction costs, research, meetings, mileage, telephone
usage, general office supplies and overhead, etc., shall be included in the
proposal and its “Not to Exceed” Fee schedule. Proposals should be prepared
in a straight forward manner,

PROPOSAL EVALUATION
Proposals will be evaluated based on the following criteria:

« Responsiveness to the RFP.

»  Consultant qualifications, project understanding, and overall experience.

»  Technical Competency

« Results of reference checks,

«  Proposed methodology and ability to meet the scope of work and technical specifications.
« Project Schedule,

«  Proposed QA/QC plan

» Proposal Fee

NEGOTIATIONS

In an effort to manage the resources available for this project, the City may find it necessary to
negotiate tasks, include contingencies for additional meetings or workshops, and address other
factors identified by the Proposer not contemplated in this document or the City’s standard
agreement.

5.1

CONTRACT REQUIREMENTS AND SUBMITTALS

CITY OF BANNING REQUIREMENTS

The Contract will be presented to Council for approval. Please provide a copy of the attached
City agreement to your legal team and insurance provider, if you are selected for Final
Evaluation. This will expedite the process. A purchase order will not be granted until the
contract is signed and all insurance requirements are satisfied.

06/10/14 5 -
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EXHIBIT “B”
PROPOSAL: CAROLLO ENGINEERS INC.

Resolution No, 2014-10UA
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EXHIBIT “C”
PROPOSAL: URS

Resolution No. 2014-100A /7!;)/



































































Resolution No, 2014-10UA

EXHIBIT “D”
EVALUATION SHEETS




Hydraulic Model Update
Evaluation Totals

Reviewers Carollo URS
Art Vela 87 73
Kahono Oei 89 81
Ann Marie Loconte 90 85
Total Score 266 239
Average Score 88.7 79.7







EVALUATION CRITERIA

PROJECT APPROACH (25 Points) L

I. PROPOSED APPROACH BY EACH CONSULTANT, THE PROPOSAL
SHOULD BE EVALUATED AND RATED BASED ON THE PACKAGE
THEY SUBMITTED, HOW WELL IT IS ARTICULATED, AND WHETHER
ALL THE NECESSARY ISSUES HAVE BEEN ADDRESSED OR
IDENTIFIED AS SET FORTH IN THE RFP. THE PROPOSAL SHOULD BE
EVALUATED IN COMPARISON WITH THE RFP AND IN COMPARISON
WITH OTHER PROPOSALS.

TECHNICAL COMPETENCY (25 Points) | Zo

L. NUMBER OF YEARS IN BUSINESS?

2. CONSULTANT’S EXPERIENCE IN HYDRAULIC MODELS?

3. DID  PROPOSER  PROVIDE EVALUATION, REVIEW  AND
SUGGESTIONS FOR OPTIMIZING THE UPDATE OF THE HYDRAULIC
MODEL?

Z,
PROJECT TEAM & PROJECT TEAM EXPERIENCE (15 Points) / /

1. DID THE CONSULTANT PROVIDE AN ADEQUATE PROJECT TEAM
THAT DEMONSTRATES THAT THE PROPOSED PROJECT TEAM HAS
FAMILIARITY WITH HYDRAULIC MODELS?

2. DID THE CONSULTANT LIST INDIVIDUAL QUALIFICATIONS,
EDUCATION, LICENSE AND CERTIFICATE INFORMATION AND
DEMONSTRATE THAT THE PROJECT MANAGEMENT EXPERIENCE
WAS ADEQUATE FOR THE PROJECT TEAM?

RESPONSIVENESS TO REP (15 Points) / j

1. DID THE CONSULTANT’S PROPOSAL REFLECT RESPONSIVENESS TO
THE RFP?

/77



E. COST (20 Points) ___./_é____
P56,805

TOTAL POINTS: 27

ADDITIONAL NOTES:
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EVALUATION CRITERIA

PROJECT APPROACH (25 Points) 2.0

1. PROPOSED APPROACH BY EACH CONSULTANT, THE PROPOSAL
SHOULD BE EVALUATED AND RATED BASED ON THE PACKAGE
THEY SUBMITTED, HOW WELL IT IS ARTICULATED, AND WHETHER
ALL THE NECESSARY ISSUES HAVE BEEN ADDRESSED OR
IDENTIFIED AS SET FORTH IN THE RFP. THE PROPOSAL SHOULD BE
EVALUATED IN COMPARISON WITH THE RFP AND IN COMPARISON
WITH OTHER PROPOSALS.

TECHNICAL COMPETENCY (25 Points) 20

L. NUMBER OF YEARS IN BUSINESS?
2. CONSULTANT’S EXPERIENCE IN HYDRAULIC MODELS?
3. DID PROPOSER PROVIDE EVALUATION, REVIEW  AND

SUGGESTIONS FOR OPTIMIZING THE UPDATE OF THE HYDRAULIC
MODEL?

PROJECT TEAM & PROJECT TEAM EXPERIENCE (15 Points) /f\j

L. DID THE CONSULTANT PROVIDE AN ADEQUATE PROJECT TEAM
THAT DEMONSTRATES THAT THE PROPOSED PROJECT TEAM HAS
FAMILIARITY WITH HYDRAULIC MODELS?

2. DID THE CONSULTANT LIST INDIVIDUAL QUALIFICATIONS,
EDUCATION, LICENSE AND CERTIFICATE INFORMATION AND
DEMONSTRATE THAT THE PROJECT MANAGEMENT EXPERIENCE
WAS ADEQUATE FOR THE PROJECT TEAM?

RESPONSIVENESS TO RFP (15 Points) _j_.{,..__

1. DID THE CONSULTANT’S PROPOSAIL. REFLECT RESPONSIVENESS TO
THE RFP?
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F.  COST (20 Points) Y

TOTAL POINTS: _;Bzz___

ADDITIONAL NOTES:







EVALUATION CRITERIA

PROJECT APPROACH (25 Points)

1. PROPOSED APPROACH BY EACH CONSULTANT, THE PROPOSAL
SHOULD BE EVALUATED AND RATED BASED ON THE PACKAGE
THEY. SUBMITTED, HOW WELL IT IS ARTICULATED, AND WHETHER
ALL THE NECESSARY ISSUES HAVE BEEN ADDRESSED OR
IDENTIFIED AS SET FORTH IN THE RFP. THE PROPOSAL SHOULD BE
EVALUATED IN COMPARISON WITH THE RFP AND IN COMPARISON
WITH OTHER PROPOSALS.

TECHNICAL COMPETENCY (25 Points)

1. NUMBER OF YEARS IN BUSINESS?
2. CONSULTANT’S EXPERIENCE IN HYDRAULIC MODELS?
3. DID  PROPOSER PROVIDE EVALUATION, REVIEW  AND

SUGGESTIONS FOR OPTIMIZING THE UPDATE OF THE HYDRAULIC
MODEL?

PROJECT TEAM & PROJECT TEAM EXPERIENCE (15 Points)

1. DID THE CONSULTANT PROVIDE AN ADEQUATE PROJECT TEAM
THAT DEMONSTRATES THAT THE PROPOSED PROJECT TEAM HAS
FAMILIARITY WITH HYDRAULIC MODELS?

2. DID THE CONSULTANT LIST INDIVIDUAL QUALIFICATIONS,
EDUCATION, LICENSE AND CERTIFICATE INFORMATION AND
DEMONSTRATE THAT THE PROJECT MANAGEMENT EXPERIENCE
WAS ADEQUATE FOR THE PROJECT TEAM?

RESPONSIVENESS TO RFP (15 Points)

1. DID THE CONSULTANT’S PROPOSAL REFLECT RESPONSIVENESS TO
THE RFP?
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E. COST (20 Points) ..Mm__me

TOTAL POINTS: 75

ADDITIONAL NOTES:
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EVALUATION CRITERIA

PROJECT APPROACH (25 Points)

1. PROPOSED APPROACH BY EACH CONSULTANT, THE PROPOSAL
SHOULD BE EVALUATED AND RATED BASED ON THE PACKAGE
THEY SUBMITTED, HOW WELL IT IS ARTICULATED, AND WHETHER
ALL THE NECESSARY ISSUES HAVE BEEN ADDRESSED OR
IDENTIFIED AS SET FORTH IN THE RFP, THE PROPOSAL SHOULD BE
EVALUATED IN COMPARISON WITH THE RFP AND IN COMPARISON
WITH OTHER PROPOSALS.

TECHNICAL COMPETENCY (25 Points)

L. NUMBER OF YEARS IN BUSINESS?
2. CONSULTANT’S EXPERIENCE IN HYDRAULIC MODELS?
3. DID PROPOSER PROVIDE EVALUATION, REVIEW  AND

SUGGESTIONS FOR OPTIMIZING THE UPDATE OF THE HYDRAULIC
MODEL?

PROJECT TEAM & PROJECT TEAM EXPERIENCE (15 Points)

1. DID THE CONSULTANT PROVIDE AN ADEQUATE PROJECT TEAM
THAT DEMONSTRATES THAT THE PROPOSED PROJECT TEAM HAS
FAMILTARITY WITH HYDRAULIC MODELS?

2. DID THE CONSULTANT LIST INDIVIDUAL QUALIFICATIONS,
EDUCATION, LICENSE AND CERTIFICATE INFORMATION AND
DEMONSTRATE THAT THE PROJECT MANAGEMENT EXPERIENCE
WAS ADEQUATE FOR THE PROJECT TEAM?

RESPONSIVENESS TO REP (15 Points)

1. DID THE CONSULTANT’S PROPOSAL REFLECT RESPONSIVENESS TO
THE RFP?
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E.  COST (20 Points) 3

TOTAL POINTS: 5 ?

ADDITIONAL NOTES:
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EXHIBIT “E”
COST PROPOSAL: CAROLLO ENGINEERS INC

Resolution No. 2014-10UA




@ 4IBM UM Ss3puas Bupyioq rCE ]

._ ,,_@g%_u%

d— e,

2jepdn jepowy 193BAR ONNespAyy
Buiuueg go f19

B gze'es
56558 iceg i5eg FPESE z 9L 8 i yetg
ig81'ag Gio% 0% GLGS cL9'/% ¥ ¥ 0 ve ZL HNPUBIOLISI [B9JUG38 ] — G YsB ]
reg'ze rSe$ 00L% ¥9.% 0/5Z% #L & g (1) doysspiop)
65243 578 00zg 2828 208'cs zz =) ] {2) sBugsayy Joafiy
LELER LEZ® LLze o0eseg 3L 4 -2 {stuowr z) iuswsbeueyr 1ofosy
Ye8'0Ls | zgeg ooes Z2e0% c06'6% 4] ¥ 1] e 9z (2) sbunssyy pug Jusiuabelepy 108l61g — 3 Ase]|
£22°6% 1568 reeg ZLL'eE og z 0z ¥ INOAET 807 2inssaiy
Lees for 3 ECS Boct Z Z ’ Jauidojansp Hgy Yim JHo o0z
L83 £zy fxAS s0E% 4 4 Juswidoenap DSH INOEM g 5e0Z
LS [x43 oy BOES Z Z JHd eLoz
215'9% 1Zv$ 0% LZ¥$ 960°'9% 8e 0 [4 (14 ¥ sisAleUy Buirspopy SlREIPAH — ¢ YSE]|
(VAT 9.8 ¥918 0528 bl g 4 sisAieuy 96eJ0js jeliy
065°cE PEZS PETE 95c'es 0z ol ¥ (c) sisfieuy sys Leupuyasy
9zZe'Ly r68 PES 2Ly g8 g SIsAjeuy sougjeg sseyy
Lees foray £28 20c% 4 Z spueiiag
186'21$ gLe% 0% glsg =T 24 0 i} e 9 SISAlely eBEI0Ig = 7 LA
098°Lg GoL% G0L8 Ser'ig 5 8 L . S8 pue Joussay
922"ty LLLE LLLE 609°L % o] g £ L sauadiy
982'es Zzes 0% A4 yao'est- sl o 9 LL Z siepdry suladi |Spopy AOFBAN — | HSE]|
Do P10 ;. { T g0 oap 0 . -.u 1 » s w = % AT 'a.w/«..utm
- 10 h 3 D 2
|esodold 294

_@@®@@@@@@§@§9995999b9bbsa

]

V:\Cla'ent?O\BannIng\HydrauﬁcMudeIingUndd\Banning_Fee_ProposaI.indd



Resolution No. 2014-10UA

EXHIBIT “F”
COST PROPOSAL: URS
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EXHIBIT “G”
CAROLLO ENGINEERS INC.
PROFESSIONAL SERVICES AGREEMENT

Resolution No. 2014-10UA ﬂ/ﬁ




AGREEMENT FOR PROFESSIONAL SERVICES
BETWEEN THE CITY OF BANNING AND
CAROLLQO ENGINEERS, INC.

THIS AGREEMENT FOR CONTRACT SERVICES (herein“ Agreement™) is made and
entered into this 23™ day of September, 2014 by and between the City of Banning, a California
municipal corporation (“City”) and Carollo Engineers, Inc., a California Corporation
(“Contractor™). City and Contractor are sometimes hereinafter individually referred to as “Party”
and hereinafter collectively referred to as the “Parties™).

RECITALS

A City has sought, by issuance of a Request for Proposals or Invitation for Bids, the
performance of the services defined and described particularly in Article 1 of this Agreement.

B. Contractor, following submission of a proposal or bid for the performance of the
services defined and described particularly in Article 1 of this Agreement, was selected by the
City to perform those services.

C. Pursuant to the City of Banning’s Municipal Code, City has authority to enter into
and execute this Agreement.

D. The Parties desire to formalize the selection of Contractor for performance of
those services defined and described particularly in Article 1 of this Agreement and desire that
the terms of that performance be as particularly defined and described herein.

OPERATIVE PROVISIONS

NOW, THEREFORE, in consideration of the mutual promises and covenants made by
the Parties and contained herein and other consideration, the value and adequacy of which are
hereby acknowledged, the parties agree as follows:

ARTICLE 1. SERVICES OF CONTRACTOR

1.1 Scope of Services.

In compliance with all terms and conditions of this Agreement, the Contractor shall
provide those services specified in the “Scope of Services” attached hereto as Exhibit “A” and
incorporated herein by this reference, which services may be referred to herein as the “services”
or “work” hereunder. As a material inducement to the City entering into this Agreement,
Contractor represents and warrants that it has the qualifications, experience, and facilities
necessary to properly perform the services required under this Agreement in a thorough,
competent, and professional manner, and is experienced in performing the work and services
contemplated herein. Contractor shall at all times faithfully, competently and to the best of its
ability, experience and talent, perform all services described herein. Contractor covenants that it
shall follow the highest professional standards in performing the work and services required
hereunder and that all materials will be of good quality, fit for the purpose intended. For
purposes of this Agreement, the phrase “highest professional standards” shall mean those
standards of practice recognized by one or more first-class firms performing similar work under

similar circumstances.
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1.2 Contractor’s Proposal.

This Agreement shall include the Request for Proposal or Invitation for Bids (“Contract
Documents”) and the Scope of Service shall include the Contractor’s scope of work or in
Contractor’s accepted bid proposal (“Accepted Bid”) shall be incorporated herein by this
reference as though fully set forth herein. In the event of any inconsistency between the Contract
Documents, Accepted Bid, and/or this Agreement, the terms of this Apreement shall govern.

13 Compliance with Law.

Contractor shall keep itself informed concerning, and shall render all services hereunder
in accordance with all ordinances, resolutions, statutes, rules, and regulations of the City and any
Federal, State or local governmental entity having jurisdiction in effect at the time service is
rendered.

1.4 Licenses, Permits, Fees and Assessments.

Contractor shall obtain at its sole cost and expense such licenses, permits and approvals
as may be required by law for the performance of the services required by this Agreement.
Contractor shall have the sole obligation to pay for any fees, assessments and taxes, plus
applicable penalties and interest, which may be imposed by law and arise from or are necessary
for the Contractor’s performance of the services required by this Agreement, and shall
indemnify, defend and hold harmless City, its officers, employees or agents of City, against any
such fees, assessments, taxes penalties or interest levied, assessed or imposed against City
hereunder.

1.5 Familiarity with Work.

By executing this Agreement, Contractor warrants that Contractor (i) has thoroughly
investigated and considered the scope of services to be performed, (ii) has carefully considered
how the services should be performed, and (iii) fully understands the facilities, difficulties and
restrictions attending performance of the services under this Agreement. If the services involve
work upon any site, Contractor warrants that Contractor has or will investigate the site and is or
will be fully acquainted with the conditions there existing, prior to commencement of services
hereunder. Should the Contractor discover any latent or unknown conditions, which will
materially affect the performance of the services hereunder, Contractor shall immediately inform
the City of such fact and shall not proceed except at City’s risk until written instructions are
received from the Contract Officer.

1.6 Care of Work.

The Contractor shall adopt reasonable methods during the life of the Agreement to
furnish continuous protection to the work, and the equipment, materials, papers, documents,
plans, studies and/or other components thereof to prevent losses or damages, and shall be
responsible for all such damages, to persons or property, until acceptance of the work by City,
except such losses or damages as may be caused by City’s own negligence.
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1.7 Further Responsibilities of Parties.

Both parties agree to use reasonable care and diligence to perform their respective
obligations under this Agreement. Both parties agree to act in good faith to execute all
instruments, prepare all documents and take all actions as may be reasonably necessary to carry
out the purposes of this Agreement. Unless hereafter specified, neither party shall be responsible
for the service of the other.

1.8 Additional Services.

City shall have the right at any time during the performance of the services, without
invalidating this Agreement, to order extra work beyond that specified in the Scope of Services
or make changes by altering, adding to or deducting from said work. No such extra work may be
undertaken unless a written order is first given by the Contract Officer to the Contractor,
incorporating therein any adjustment in (i) the Contract Sum for the actual cost of the extra
services, and/or (ii) the time to perform this Agreement, which said adjustments are subject to
the written approval of the Contractor. Any increase in compensation of up to ten percent (10%)
of the Contract Sum or $25,000, whichever is less; or in the time to perform of up to one hundred
eighty (180) days may be approved by the Contract Officer. Any greater increases, taken either
separately or cumulatively must be approved by the City Council. It is expressly understood by
Contractor that the provisions of this Section shall not apply to services specifically set forth in
the Scope of Services. Contractor hereby acknowledges that it accepts the risk that the services
to be provided pursuant to the Scope of Services may be more costly or time consuming than
Contractor anticipates and that Contractor shall not be entitled to additional compensation
therefor. City may in its sole and absolute discretion have similar work done by other
contractors. No claims for an increase in the Contract Sum or time for performance shall be valid
unless the procedures established in this Section are followed.

1.9 Facilities and Equipment.

Except as otherwise provided, Contractor shall, at its own cost and expense, provide all
facilities and equipment necessary to perform the services required by this Agreement. City
shall make available to Contractor only physical facilities such as desks, filing cabinets, and
conference space (“City Facilities”), as may be reasonably necessary for Contractor’s use while
consulting with City employees and reviewing records and the information in possession of City.
The location, quality, and time of furnishing City Facilities shall be in the sole discretion of City.
In no event shall City be required to furnish any facilities that may involve incurring any direct
expense, including but not limited to computer, long distance telephone, network data, internet or
other communication charges, vehicles and reproduction facilities.

1.10  Special Requirgments.

Additional terms and conditions of this Agreement, if any, which are made a part hereof
are set forth in the “Special Requirements” attached hereto as Exhibit “B” and incorporated
herein by this reference. In the event of a conflict between the provisions of Exhibit “B” and any
other provisions of this Agreement, the provisions of Exhibit “B” shall govern.
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ARTICLE 2. COMPENSATION AND METHOD OF PAYMENT.
2.1 Contract Sum.

Subject to any limitations set forth in this Agreement, City agrees to pay Contractor the
amounts specified in the “Schedule of Compensation™ attached hereto as Exhibit “C” and
incorporated herein by this reference. The total compensation, including reimbursement for
actual expenses, shall not exceed Thirty-Six Thousand Fight Hundred Five Dollars ($
36,805.00) (the “Contract Sum”), unless additional compensation is approved pursuant to
Section 1.8.

2.2 Method of Compensation.

The method of compensation may include: (i) a lump sum payment upon completion; (i1)
payment in accordance with specified tasks or the percentage of completion of the services less
contract retention; (iii) payment for time and materials based upon the Contractor’s rates as
specified in the Schedule of Compensation, provided that (a) time estimates are provided for the
performance of sub tasks, (b) contract retention is maintained, and (c) the Contract Sum is not
exceeded; or (iv) such other methods as may be specified in the Schedule of Compensation.

2.3 Reimbursable Expenses.

Compensation may include reimbursement for actual and necessary expenditures for
reproduction costs, telephone expenses, and travel expenses approved by the Contract Officer in
advance, or actual subcontractor expenses of an approved subcontractor pursuant to Section 4.5,
and only if specified in the Schedule of Compensation. The Contract Sum shall include the
attendance of Contractor at all project meetings reasonably deemed necessary by the City.
Coordination of the performance of the work with City is a critical component of the services. If
Contractor is required to attend additional meetings to facilitate such coordination, Contractor
shall not be entitled to any additional compensation for attending said meetings.

2.4 Invoices.

Each month Contractor shall furnish to City an original invoice for all work performed
and expenses incurred during the preceding month in a form approved by City’s Director of
Finance. By submitting an invoice for payment under this Agreement, Contractor is certifying
compliance with all provisions of the Agreement. The invoice shall detail charges for all
necessary and actual expenses by the following categories: labor (by sub-category), travel,
materials, equipment, supplies, and sub-contractor contracts. Sub-contractor charges shall also
be detailed by such categories. Contractor shall not invoice City for any duplicate services
performed by more than one person.

City may independently review each invoice submitted by the Contractor to determine
whether the work performed and expenses incurred are in compliance with the provisions of this
Agreement. Except as to any charges for work performed or expenses incurred by Contractor
which are disputed by City, or as provided in Section 7.3. City will use its best efforts to cause
Contractor to be paid within thirty (30) days of receipt of Contractor’s correct and undisputed
invoice; however, Contractor acknowledges and agrees that due to City warrant run procedures,
the City cannot guarantee that payment will occur within this time period. In the event any
charges or expenses are disputed by City, the original invoice shall be returned by City to

5- 222




Contractor for correction and resubmission. Review and payment by the City of any invoice
provided by the Contractor shall not constitute a waiver of any rights or remedies provided
herein or any applicable law.

2.5 Waiver.

Payment to Contractor for work performed pursuant to this Agreement shall not be
deemed to waive any defects in work performed by Contractor.

ARTICLE 3. PERFORMANCE SCHEDULE

3.1 Time of Essence.

Time is of the essence in the performance of this Agreement.

32 Schedule of Performance.

Contractor shall commence the services pursuant to this Agreement upon receipt of a
written notice to proceed and shall perform all services within the time period(s) established in
the “Schedule of Performance” attached hereto as Exhibit “D” and incorporated herein by this
reference. When requested by the Contractor, extensions to the time period(s) specified in the
Schedule of Performance may be approved in writing by the Contract Officer but not exceeding
one hundred eighty (180) days cumulatively.

3.3 Force Majeure.

The time period(s) specified in the Schedule of Performance for performance of the
services rendered pursuant to this Agreement shall be extended because of any delays due to
unforeseeable causes beyond the control and without the fault or negligence of the Contractor,
including, but not restricted to, acts of God or of the public enemy, unusually severe weather,
fires, earthquakes, floods, epidemics, quarantine restrictions, riots, strikes, freight embargoes,
wars, litigation, and/or acts of any governmental agency, including the City, if the Contractor
shall within ten (10) days of the commencement of such delay notify the Contract Officer in
writing of the causes of the delay. The Contract Officer shall ascertain the facts and the extent of
delay, and extend the time for performing the services for the period of the enforced delay when
and if in the judgment of the Contract Officer such delay is justified. The Contract Officer shall
extend the time for performance in accordance with the procedures set forth in Section 1.10. The
Contract Officer’s determination shall be final and conclusive upon the parties to this
Agreement. In no event shall Contractor be entitled to recover damages against the City for any
delay in the performance of this Agreement, however caused, Contractor’s sole remedy being
extension of the Agreement pursuant to this Section.

34 Term.

Unless earlier terminated in accordance with Article 7 of this Agreement, this Agreement
shall continue in full force and effect until completion of the services but not exceeding one (1)
year from the date hereof, except as otherwise provided in the Schedule of Performance (Exhibit
“D”),
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ARTICLE 4. COORDINATION OF WORK

4.1 Representatives and Personnel of Contractor.

The following principals of Contractor (“Principals”) are hereby designated as being the
principals and representatives of Contractor authorized to act in its behalf with respect to the
work specified herein and make all decisions in connection therewith:

Inge Wiersema, P.E. Project Manager/Principal-in-Charge
(Name) (Title)

It is expressly understood that the experience, knowledge, capability and reputation of the
foregoing Principals were a substantial inducement for City to enter into this Agreement.
Therefore, the Principals shall be responsible during the term of this Agreement for directing all
activities of Contractor and devoting sufficient time to personally supervise the services
hereunder. All personnel of Contractor, and any authorized agents, shall at all times be under the
exclusive direction and control of the Principals. For purposes of this Agreement, the Principals
may not be replaced nor may their responsibilitics be substantially reduced by Contractor
without the express written approval of City. Additionally, Contractor shall utilize only
competent personnel to perform services pursuant to this Agreement. Contractor shall make
every reasonable effort to maintain the stability and continuity of Contractor’s staff and
subcontractors, if any, assigned to perform the services required under this Agreement.
Contractor shall notify City of any changes in Contractor’s staff and subcontractors, if any,
assigned to perform the services required under this Agreement, prior to and during any such
performance. In the event that City, in its sole discretion, at any time during the term of this
Agreement, desire to reassign any staff or subcontractor of Contractor, Contractor shall,
immediately upon reassign notice from City of such desire of City, reassign such persons or
persons.

4.2 Status of Contractor.

Contractor shall have no authority to bind City in any manner or to incur any obligation,
debt or liability of any kind on behalf of or against City, whether by contract or otherwise, unless
such authority is expressly conferred under this Agreement or is otherwise expressly conferred in
writing by City. Contractor shall not at any time or in any manner represent that Contractor or
any of Contractor’s officers, employees, or agents are in any manner officials, officers,
employees or agents of City. Neither Contractor, nor any of Contractor’s officers, employees or
agents, shall obtain any rights to retirement, health care or any other benefits which may
otherwise accrue to City’s employees. Contractor expressly waives any claim Contractor may
have to any such rights.

4.3 Contract Officer.

The Contract Officer shall be such person as may be designated by the City Manager. It
shall be the Contractor’s responsibility to assure that the Contract Officer is kept informed of the
progress of the performance of the services and the Contractor shall refer any decisions which
must be made by City to the Contract Officer. Unless otherwise specified herein, any approval
of City required hereunder shall mean the approval of the Contract Officer. The Contract Officer
shall have authority, if specified in writing by the City Manager, to sign all documents on behalf
of the City required hereunder to carry out the terms of this Agreement.
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4.4 Independent Contractor.

Neither the City nor any of its employees shall have any control over the manner, mode
or means by which Contractor, its agents or employees, perform the services required herein,
except as otherwise set forth herein. City shall have no voice in the selection, discharge,
supervision or control of Confractor’s employees, servants, representatives or agents, or in fixing
their number, compensation or hours of service. Coniractor shall perform all services required
herein as an independent contractor of City and shall remain at all times as to City a wholly
independent contractor with only such obligations as are consistent with that role. Contractor
shall not at any time or in any manner represent that it or any of its agents or employees are
agents or employees of City. City shall not in any way or for any purpose become or be deemed
to be a partner of Contractor in its business or otherwise or a joint venture or a member of any
joint enterprise with Contractor.

4.5 Prohibition Against Subcontracting or Assignment.

The experience, knowledge, capability and reputation of Contractor, its principals and
employees were a substantial inducement for the City to enter into this Agreement. Therefore,
Contractor shall not contract with any other entity to perform in whole or in part the services
required hereunder without the express written approval of the City. In addition, neither this
Agreement nor any interest herein may be transferred, assigned, conveyed, hypothecated or
encumbered voluntarily or by operation of law, whether for the benefit of creditors or otherwise,
without the prior written approval of City. Transfers restricted hereunder shall include the
transfer to any person or group of persons acting in concert of more than twenty five percent
(25%) of the present ownership and/or control of Contractor, taking all transfers into account on
a cumulative basis. In the event of any such unapproved transfer, including any bankruptcy
proceeding, this Agreement shall be void. No approved transfer shall release the Contractor or
any surety of Contractor of any liability hereunder without the express consent of City.

ARTICLE 5. INSURANCE, INDEMNIFICATION AND BONDS

5.1 Insurance Coverages.

The Contractor shall procure and maintain, at its sole cost and expense, in a form and
content satisfactory to City, during the entire term of this Agreement including any extension
thereof, the following policies of insurance which shall cover all elected and appointed officers,
employees and agents of City:

(a) Comprehensive General Liability Insurance (Occurrence Form CG0001 or
equivalent). A policy of comprehensive general liability insurance wrtten on a per occurrence
basis for bodily injury, personal injury and property damage. The policy of insurance shall be in
an amount not less than $1,000,000.00 per occurrence or if a general aggregate limit is used, then
the general aggregate limit shall be twice the occurrence limit.

(b) Workers Compensation Insurance. A policy of workers compensation
insurance in such amount as will fully comply with the laws of the State of California and which
shall indemnify, insure and provide legal defense for both the Contractor and the City against
any loss, claim or damage arising from any injuries or occupational diseases oceurring to any
worker employed by or any persons retained by the Contractor in the course of carrying out the
work or services contemplated in this Agreement. .
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(c) Automotive Insurance (Form CA 0001 (Ed_1/87) including “any auto” and
endorsement CA 0025 or equivalent). A policy of comprehensive automobile liability insurance
written on a per occurrence for bodily injury and property damage in an amount not less than
$1,000,000. Said policy shall include coverage for owned, non-owned, leased and hired cars.

(d) Professional Liability. Professional liability insurance appropriate to the
Contractor’s profession. This coverage may be written on a “claims made” basis, and must
include coverage for contractual liability. The professional liability insurance required by this
Agreement must be endorsed to be applicable to claims based upon, arising out of or related to
services performed under this Agreement. The insurance must be maintained for at least §
consecutive years following the completion of Contractor’s services or the termination of this
Agreement. During this additional 5-year period, Contractor shall annually and upon request of
the City submit written evidence of this continuous coverage.

(e) Additional Insurance. Policies of such other insurance, as may be required
in the Special Requirements.

() Subcontractors. Contractor shall include all subcontractors as insureds
under its policies or shall furnish separate certificates and certified endorsements for each
subeontractor. All coverages for subcontractors shall be subject to all of the requirements stated
herein.

52 General Insurance Requirements.

All of the above policies of insurance shall be primary insurance and shall name the City,
its elected and appointed officers, employees and agents as additional insureds and any insurance
maintained by City or its officers, employees or agents shall apply in excess of, and not
contribute with Contractor’s insurance. The insurer is deemed hereof to waive all rights of
subrogation and contribution it may have against the City, its officers, employees and agents and
their respective insurers. The insurance policy must specify that where the primary insured does
not satisfy the self-insured retention, any additional insured may satisfy the self-insured
retention. All of said policies of insurance shall provide that said insurance may not be amended
or cancelled by the insurer or any party hereto without providing thirty (30) days prior written
notice by certified mail return receipt requested to the City. In the event any of said policies of
insurance are cancelled, the Contractor shall, prior to the cancellation date, submit new evidence
of insurance in conformance with Section 5.1 to the Contract Officer. No work or services under
this Agreement shall commence until the Contractor has provided the City with Certificates of
Insurance or appropriate insurance binders evidencing the above insurance coverages and said
Certificates of Insurance or binders are approved by the City. City reserves the right to inspect
complete, certified copies of all required insurance policies at any time. Any failure to comply
with the reporting or other provisions of the policies including breaches or warranties shall not
affect coverage provided to City.

All certificates shall name the City as additional insured (providing the appropriate
endorsement) and shall conform to the following “cancellation” notice:

CANCELLATION:

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED
BEFORE THE EXPIRATION DATED THEREOF, THE ISSUING COMPANY
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SHALL MAIL THIRTY (30)-DAY ADVANCE WRITTEN NOTICE TO
CERTIFICATE HOLDER NAMED HEREIN.

[to be initialed]

Agent’s Initials

City, its respective elected and appointed officers, directors, officials, employees, agents
and volunteers are to be covered as additional insureds as respects: liability arising out of
activities Contractor performs; products and completed operations of Contractor; premises
owned, occupied or used by Contractor; or automobiles owned, leased, hired or borrowed by
Contractor. The coverage shall contain no special limitations on the scope of protection afforded
to City, and their respective clected and appointed officers, officials, employees or volunteers.
Contractor’s insurance shall apply separately to each insured against whom claim is made or suit
is brought, except with respect to the limits of the insurer's liability.

Any deductibles or self-insured retentions must be declared to and approved by City. At
the option of City, either the insurer shall reduce or eliminate such deductibles or self-insured
retentions as respects City or its respective elected or appointed officers, officials, employees and
volunteers or the Contractor shall procure a bond guarantecing payment of losses and related
investigations, claim administration, defense expenses and claims. The Contractor agrees that
the requirement to provide insurance shall not be construed as limiting in any way the extent to
which the Contractor may be held responsible for the payment of damages to any persons or
property resulting from the Contractor’s activitics or the activities of any person or persons for
which the Contractor is otherwise responsible nor shall it limit the Contractor’s indemnification
liabilities as provided in Section 5.3.

In the event the Contractor subcontracts any portion of the work in compliance with
Section 4.5 of this Agreement, the contract between the Contractor and such subcontractor shall
require the subcontractor to maintain the same policies of insurance that the Contractor is
required to maintain pursuant to Section 5.1, and such certificates and endorsements shall be
provided to City.

53 Indemnification.

To the full extent permitted by law, Contractor agrees to indemnify, defend and hold
harmless the City, its officers, employees and agents (“Indemnified Parties™) against, and will
hold and save them and each of them harmless from, any and all actions, either judicial,
administrative, arbitration or regulatory claims, damages to persons or property, losses, costs,
penalties, obligations, errors, omissions or liabilities whether actual or threatened (herein “claims
or liabilities”) that may be asserted or claimed by any person, firm or entity arising out of or in
connection with the negligent performance of the work, operations or activities provided herein
of Contractor, its officers, employees, agents, subcontractors, or invitees, or any individual or
entity for which Contractor is legally liable (“indemnors™), or arising from Contractor’s reckless
or willful misconduct, or arising from Contractor’s or indemnors’ negligent performance of or
failure to perform any term, provision, covenant or condition of this Agreement, and in
connection therewith:

(a) Contractor will defend any action or actions filed in connection with any
of said claims or liabilities and will pay all costs and expenses, including legal costs and
attorneys’ fees incurred in connection therewith;
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(b) Contractor will promptly pay any judgment rendered against the City, its
officers, agents or employees for any such claims or liabilities arising out of or in connection
with the negligent performance of or failure to perform such work, operations or activities of
Contractor hereunder; and Contractor agrees to save and hold the City, its officers, agents, and
employees harmless therefrom;

(c) In the event the City, its officers, agents or employees is made a party to
any action or proceeding filed or prosecuted against Contractor for such damages or other claims
arising out of or in connection with the negligent performance of or failure to perform the work,
operation or activities of Contractor hereunder, Contractor agrees to pay to the City, its officers,
agents or employees, any and all costs and expenses incurred by the City, its officers, agents or
employees in such action or proceeding, including but not limited to, legal costs and attorneys’
fees.

Contractor shall incorporate similar, indemnity agreements with its subcontractors and if
it fails to do so Contractor shall be fully responsible to indemnify City hereunder therefore, and
failure of City to monitor compliance with these provisions shall not be a waiver hereof. This
indemnification includes claims or liabilities arising from any negligent or wrengful act, error or
omission, or reckless or willful misconduct of Contractor in the performance of professional
services hereunder. . The provisions of this Section do not apply to claims or liabilities occurring
as a result of City’s sole negligence or willful acts or omissions, but, to the fullest extent
permitted by law, shall apply to claims and liabilities resulting in part from City’s negligence,
except that design professionals’ indemnity hereunder shall be limited to claims and liabilitics
arising out of the negligence, recklessness or willful misconduct of the design professional. The
indemnity obligation shall be binding on successors and assigns of Contractor and shall survive
termination of this Agreement.

In addition, Contractor agrees to indemmify, defend and hold harmless the Indemnified
Parties from, any and all claims and liabilities for any infringement of patent rights, copyrights or
trademark on any person or persons in consequence of the use by the Indemnified Parties of
articles to be supplied by Contractor under this Agreement, and of which the Contractor is not
the patentee or assignee or has not the lawful right to sell the same.

5.4 Sufficiency of Insurer or Surety.

Insurance required by this Agreement shall be satisfactory only if issued by companies
qualified to do business in California, rated “A” or better in the most recent edition of Best
Rating Guide, The Key Rating Guide or in the Federal Register, and only if they are of a
financial category Class V11 or better, unless such requirements are waived by the Risk Manager
of the City (“Risk Manager”) due to unique circumstances. If this Agreement continues for more
than 3 years duration, or in the event the Risk Manager determines that the work or services to be
performed under this Agreement creates an increased or decreased risk of loss to the City, the
Contractor agrees that the minimum limits of the insurance policies may be changed accordingly
upon receipt of written notice from the Risk Manager.

11- 570’23



ARTICLE 6. RECORDS, REPORTS, AND RELEASE OF INFORMATION
6.1 Records.

Contractor shall keep, and require subcontractors to keep, such ledgers books of
accounts, invoices, vouchers, canceled checks, reports, studies or other documents relating to the
disbursements charged to City and services performed hereunder (the “books and records”), as
shall be necessary to perform the services required by this Agreement and enable the Contract
Officer to evaluate the performance of such services. Any and all such documents shall be
maintained in accordance with generally accepted accounting principles and shall be complete
and detailed, The Contract Officer shall have full and free access to such books and records at
all times during normal business hours of City, including the right to inspect, copy, audit and
make records and transcripts from such records. Such records shall be maintained for a period of
3 years following completion of the services hereunder, and the City shall have access to such
records in the event any audit is required. In the event of dissolution of Contractor’s business,
custody of the books and records may be given to City, and access shall be provided by
Contractor’s successor in interest.

6.2 Reports.

Contractor shall periodically prepare and submit to the Contract Officer such reports
concerning the performance of the services required by this Agreement as the Contract Officer
shall require. Contractor hereby acknowledges that the City is greatly concerned about the cost
of work and services to be performed pursuant to this Agreement. For this reason, Contractor
agrees that if Contractor becomes aware of any facts, circumstances, techniques, or events that
may or will materially increase or decrease the cost of the work or services contemplated herein
or, if Contractor is providing design services, the cost of the project being designed, Contractor
shall promptly notify the Contract Officer of said fact, circumstance, technique or event and the
estimated increased or decreased cost related thereto and, if Contractor is providing design
services, the estimated increased or decreased cost estimate for the project being designed.

6.3 Ownership of Documents.

All drawings, specifications, maps, designs, photographs, studies, surveys, data, notes,
computer files, reports, records, documents and other materials (the “documents and materials™)
prepared by Contractor, its employees, subcontractors and agents in the performance of this
Agreement shall be the property of City and shall be delivered to City upon request of the
Contract Officer or upon the termination of this Agreement, and Contractor shall have no claim
for further employment or additional compensation as a result of the exercise by City of its full
rights of ownership use, reuse, or assignment of the documents and materials hereunder. Any
use, reuse or assignment of such completed documents for other projects and/or use of
uncompleted documents without specific written authorization by the Contractor will be at the
City’s sole risk and without liability to Contractor, and Contractor’s guarantee and warrantics
shall not extend to such use, reuse or assignment. Contractor may retain copies of such
documents for its own use. Contractor shall have the right to use the concepts embodied therein.
All subcontractors shall provide for assignment to City of any documents or materials prepared
by them, and in the event Contractor fails to secure such assignment, Contractor shall indemnify
City for all damages resulting therefrom.
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6.4 Confidentiality and Release of Information.

(a) All information gained or work product produced by Contractor
in performance of this Agreement shall be considered confidential, unless such information is in
the public domain or already known to Contractor. Contractor shall not release or disclose any
such information or work product to persons or entities other than City without prior written
authorization from the Contract Officer.

(b) Contractor, its officers, employees, agents or subcontractors,
shall not, without prior written authorization from the Contract Officer or unless requested by the
City Attorney, voluntarily provide documents, declarations, letters of support, testimony at
depositions, response to interrogatories or other information concerning the work performed
under this Agreement. Response to a subpoena or court order shall not be considered
"voluntary" provided Contractor gives City notice of such court order or subpoena.

(c)  If Contractor, or any officer, employee, agent or subcontractor of
Contractor, provides any information or work product in violation of this Agreement, then City
shall have the right to reimbursement and indemnity from Contractor for any damages, costs and
fees, including attorney’s fees, caused by or incurred as a result of Contractor’s conduct.

(d)  Contractor shall promptly notify City should Contractor, its
officers, employees, agents or subcontractors be served with any summons, complaint, subpoena,
notice of deposition, request for documents, interrogatories, request for admissions or other
discovery request, court order or subpoena from any party regarding this Agreement and the
work performed there under. City retains the right, but has no obligation, to represent Contractor
or be present at any deposition, hearing or similar proceeding. Contractor agrees to cooperate
fully with City and to provide City with the opportunity to review any response to discovery
requests provided by Contractor, However, this right to review any such response does not
imply or mean the right by City to control, direct, or rewrite said response.

ARTICLE 7. ENFORCEMENT OF AGREEMENT AND TERMINATION

7.1 California Law.

This Agreement shall be interpreted, construed and governed both as to validity and to
performance of the parties in accordance with the laws of the State of California. Legal actions
concerning any dispute, claim or matter arising out of or in relation to this Agreement shall be
instituted in the Superior Court of the County of Riverside, State of California, or any other
appropriate court in such county, and Contractor covenants and agrees to submit to the personal
jurisdiction of such court in the event of such action. In the event of litigation in a U.S. District
Court, venue shall lie exclusively in the Central District of California, in Los Angeles.

7.2 Disputes; Default.

In the event that Contractor is in default under the terms of this Agreement, the City shall
not have any obligation or duty to continue compensating Contractor for any work performed
after the date of default. Instead, the City may give notice to Contractor of the default and the
reasons for the default. The notice shall include the timeframe in which Contractor may cure the
default. This timeframe is presumptively thirty (30) days, but may be extended, though not
reduced, if circumstances warrant. During the period of time that Contractor is in default, the
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City shall hold all invoices and shall proceed with payment on the invoices only when the default
is cured. TIn the altemative, the City may, in its sole discretion, elect to pay some or all of the
outstanding inveices during the period of default. Tf Contractor does not cure the default, the
City may take necessary steps to terminate this Agreement under this Article. Any failure on the
part of the City to give notice of the Contractor’s default shall not be deemed to result in a
waiver of the City’s legal rights or any rights arising out of any provision of this Agreement.

7.3 Retention of Funds.

Contractor hereby authorizes City to deduct from any amount payable to Contractor
(whether or not arising out of this Agreement) (i) any amounts the payment of which may be in
dispute hereunder or which are necessary to compensate City for any losses, costs, liabilities, or
damages suffered by City, and (ii) all amounts for which City may be liable to third parties, by
reason of Contractor’s acts or omissions in performing or failing to perform Contractor’s
obligation under this Agreement. In the event that any claim is made by a third party, the
amount or validity of which is disputed by Contractor, or any indebtedness shall exist which
shall appear to be the basis for a claim of lien, City may withhold from any payment due, without
liability for interest because of such withholding, an amount sufficient to cover such claim. The
failure of City to exercise such right to deduct or to withhold shall not, however, affect the
obligations of the Contractor to insure, indemnify, and protect City as elsewhere provided herein.

7.4 Waiver.

Waiver by any party to this Agreement of any term, condition, or covenant of this
Agreement shall not constitute a waiver of any other term, condition, or covenant. Waiver by
any party of any breach of the provisions of this Agreement shall not constitute a waiver of any
other provision or a waiver of any subsequent breach or violation of any provision of this
Agreement. Acceptance by City of any work or services by Contractor shall not constitute a
waiver of any of the provisions of this Agreement. No delay or omission in the exercise of any
right or remedy by a non-defaulting party on any default shall impair such right or remedy or be
construed as a waiver. Any waiver by either party of any default must be in writing and shall not
be a waiver of any other default concerning the same or any other provision of this Agreement.

7.5 Rights and Remedies are Cumulative.

Except with respect to rights and remedies expressly declared to be exclusive in this
Agreement, the rights and remedies of the parties are cumulative and the exercise by either party
of one or more of such rights or remedies shall not preclude the exercise by it, at the same or
different times, of any other rights or remedies for the same default or any other default by the
other party.

7.6 Legal Action.

In addition to any other rights or remedies, either party may take legal action, in law or in
equity, to cure, correct or remedy any default, to recover damages for any default, to compel
specific performance of this Agreement, to obtain declaratory or injunctive relief, or to obtain
any other remedy consistent with the purposes of this Agreement. Notwithstanding any contrary
provision herein, Contractor must file a statutory claim pursuant to Government Code Sections
905 et seq. and 910 et. seq., in order to pursue a legal action under this Agreement.
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7.7 Liguidated Damages.

Since the determination of actual damages for any delay in performance of this
Agreement would be extremely difficult or impractical to determine in the event of a breach of
this Agreement, the Contractor and its sureties shall be liable for and shall pay to the City the
sum of NOT APPLICABLE ($_N/A ) as liquidated damages for each working
day of delay in the performance of any service required hereunder, as specified in the Schedule
of Performance (Exhibit “D”). The City may withhold from any monies payable on account of
services performed by the Contractor any accrued liquidated damages.

7.8 Termination Prior to Expiration of Term.

This Section shall govern any termination of this Contract except as specifically provided
in the following Section for termination for cause. The City reserves the right to terminate this
Contract at any time, with or without cause, upon thirty (30) days® written notice to Contractor,
except that where termination is due to the fault of the Contractor, the period of notice may be
such shorter time as may be determined by the Contract Officer. In addition, the Contractor
reserves the right to terminate this Contract at any time, with or without cause, upon sixty (60}
days’ written notice to City, except that where termination is due to the fault of the City, the
period of notice may be such shorter time as the Contractor may determine. Upon receipt of any
notice of termination, Contractor shall immediately cease all services hereunder except such as
may be specifically approved by the Contract Officer. Except where the Contractor has initiated
termination, the Contractor shall be entitled to compensation for all services rendered prior to the
effective date of the notice of termination and for any services authorized by the Contract Officer
thereafter in accordance with the Schedule of Compensation or such as may be approved by the
Contract Officer, except as provided in Section 7.3. In the event the Contractor has initiated
termination, the Contractor shall be entitled to compensation only for the reasonable value of the
work product actually produced hereunder. In the event of termination without cause pursuant to
this Section, the terminating party need not provide the non-terminating party with the
opportunity to cure pursuant to Section 7.2.

7.9 Termination for Default of Contractor.

If termination is due to the failure of the Contractor to fulfill its obligations under this
Agreement, City may, after compliance with the provisions of Section 7.2, take over the work
and prosecute the same to completion by contract or otherwise, and the Contractor shall be liable
to the extent that the total cost for completion of the services required hereunder exceeds the
compensation herein stipulated (provided that the City shall use reasonable efforts to mitigate
such damages), and City may withhold any payments to the Contractor for the purpose of set-off
or partial payment of the amounts owed the City as previously stated.

7.10  Attornevs’ Fees.

If either party to this Agreement is required to initiate or defend or made a party to any
action or proceeding in any way connected with this Agreement, the prevailing party in such
action or proceeding, in addition to any other relief which may be granted, whether legal or
equitable, shall be entitled to reasonable attorney’s fees. Attorney’s fees shall include attorney’s
fees on any appeal, and in addition a party entitled to attorney’s fees shall be entitled to all other
reasonable costs for investigating such action, taking depositions and discovery and all other
necessary costs the court allows which are incurred in such litigation. All such fees shall be
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deemed to have accrued on commencement of such action and shall be enforceable whether or
not such action is prosecuted to judgment.

ARTICLE 8. CITY OFFICERS AND EMPLOYEES: NON-DISCRIMINATION

8.1 Non-liability of City Officers and Employees.

No officer or employee of the City shall be personally liable to the Contractor, or any
successor in interest, in the event of any default or breach by the City or for any amount which
may become due to the Contractor or to its successor, or for breach of any obligation of the terms
of this Agreement.

8.2 Conflict of Interest.

Contractor covenants that neither it, nor any officer or principal of its firm, has or shall
acquire any interest, directly or indirectly, which would conflict in any manner with the interests
of City or which would in any way hinder Contractor’s performance of services under this
Agreement. Contractor further covenants that in the performance of this Agreement, no person
having any such interest shall be employed by it as an officer, employee, agent or subcontractor
without the express written consent of the Contract Officer. Contractor agrees to at all times
avoid conflicts of interest or the appearance of any conflicts of interest with the interests of City
in the performance of this Agreement.

No officer or employee of the City shall have any financial interest, direct or indirect, in
this Agreement nor shall any such officer or employee participate in any decision relating to the
Agreement which effects his financial interest or the financial interest of any corporation,
partnership or association in which he is, directly or indirectly, interested, in violation of any
State statute or regulation. The Contractor warrants that it has not paid or given and will not pay
or give any third party any money or other consideration for obtaining this Agreement.

8.3 Covenant Against Discrimination.

Contractor covenants that, by and for itself, its heirs, executors, assigns, and all persons
claiming under or through them, that there shall be no discrimination against or segregation of,
any person or group of persons on account of race, color, creed, religion, sex, gender, sexual
orientation, marital status, national origin, ancestry, or other protected class in the performance
of this Agreement. Contractor shall take affirmative action to insure that applicants are
employed and that employees are treated during employment without regard to their race, color,
creed, religion, sex, marital status, national origin, ancestry, or other protected class.

8.4 Unauthorized Aliens.

Contractor hereby promises and agrees to comply with all of the provisions of the Federal
Immigration and Nationality Act, 8 U.S.C.A. §§ 1101, et seq., as amended, and in connection
therewith, shall not employ unauthorized aliens as defined therein. Should Contractor so employ
such unauthorized aliens for the performance of work and/or services covered by this
Agreement, and should the any liability or sanctions be imposed against City for such use of
unauthorized aliens, Contractor hereby agrees to and shall reimburse City for the cost of all such
liabilities or sanctions imposed, together with any and all costs, including attorneys' fees,
incurred by City.
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ARTICLE 9, MISCELLANEOUS PROVISIONS
9.1 Notices.

Any notice, demand, request, document, consent, approval, or communication either
party desires or is required to give to the other party or any other person shall be in writing and
either served personally or sent by prepaid, firsi-class mail, in the case of the City, to the City
Manager and to the attention of the Contract Officer, CITY OF BANNING , 99 East
Ramsey Street, Banning, CA 92220 and in the case of the Contractor, to the person at the
address designated on the execution page of this Agreement. Either party may change its address
by notifying the other party of the change of address in writing. Notice shall be deemed
communicated at the time personally delivered or in seventy-two (72) hours from the time of
mailing if mailed as provided in this Section.

9.2 Interpretation,

The terms of this Agreement shall be construed in accordance with the meaning of the
language used and shall not be construed for or against either party by reason of the authorship
of this Agreement or any other rule of construction which might otherwise apply.

9.3 Counterparts.

This Agreement may be executed in counterparts, each of which shall be deemed to be an
original, and such counterparts shall constitute one and the same instrument.

9.4 Integration; Amendment.

This Agreement including the attachments hereto is the entire, complete and exclusive
expression of the understanding of the parties. It is understood that there are no oral agreements
between the parties hereto affecting this Agreement and this Agreement supersedes and cancels
any and all previous negotiations, arrangements, agreements and understandings, if any, between
the parties, and none shall be used to interpret this Agreement. No amendment to or
modification of this Agreement shall be valid unless made in writing and approved by the
Contractor and by the City Council. The parties agree that this requirement for written
modifications cannot be waived and that any attempted waiver shall be void.

9.5 Severability.

In the event that any one or more of the phrases, sentences, clauses, paragraphs, or
sections contained in this Agreement shall be declared invalid or unenforceable by a valid
judgment or decree of a court of competent jurisdiction, such invalidity or unenforceability shall
not affect any of the remaining phrases, sentences, clauses, paragraphs, or sections of this
Agreement which are hereby declared as severable and shall be interpreted to carry out the intent
of the parties hereunder unless the invalid provision is so material that its invalidity deprives
either party of the basic benefit of their bargain or renders this Agreement meaningless.

9.6 Corporate Authority.

The persons executing this Agreement on behalf of the parties hereto warrant that (i) such
party is duly organized and existing, (i) they are duly authorized to execute and deliver this
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Agreement on behalf of said party, (iii) by so executing this Agreement, such party is formally
bound to the provisions of this Agreement, and (iv) the entering into this Agreement does not
violate any provision of any other Agreement to which said party is bound. This Agreement
shall be binding upon the heirs, executors, administrators, successors and assigns of the parties.

[SIGNATURES ON FOLLOWING PAGE]}
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement on
the date and year first-above written.

CITY:

CITY OF BANNING, a municipal
corporation

Homer Croy, Interim City Manager
ATTEST:

Marie Calderon, City Clerk

APPROVED AS TO FORM:

ALESHIRE & WYNDER, LLP

David Aleshire, City Attorney
CONTRACTOR:

CAROLLO ENGINEERS, INC.

By:
Name:
Title:

By:

Name:
Title:

Address:

Two signatures are required if a corporation.

NOTE: CONTRACTOR’S SIGNATURES SHALL BE DULY NOTARIZED, AND APPROPRIATE
ATTESTATIONS SHALL BE INCLUDED AS MAY BE REQUIRED BY THE BYLAWS, ARTICLES OF
INCORPORATION, OR OTHER RULES OR REGULATIONS APPLICABLE TO CONTRACTOR’S
BUSINESS ENTITY.
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

STATE OF CALIFORNIA
COUNTY OF
On » 2014 before me, , personally appeared , proved to me on

the basis of satistactory evidence to be the person(s) whose names(s) is/are subscribed to the within instrument and
acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by
his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted,
executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is
frue and correct.

WITNESS my hand and official seal.

Signature:

OPTIONAL
Though the data below is not required by law, it may prove valuable to persons relying on the document and could
prevent fraudulent reattachment of this form

CAPACITY CLAIMED BY SIGNER DESCRIPTION OF ATTACHED DOCUMENT
l INDIVIDUAL
] CORPORATE OFFICER
TITLE OR TYPE OF DOCUMENT

TITLE(S)

L1 PARTNER(S) [ LIMITED
L1 GENERAL NUMBER OF PAGES

1 ATTORNEY-IN-FACT
1 TRUSTEE(S)
O GUARDIAN/CONSERVATOR
] OTHER DATE OF DOCUMENT
SIGNER IS REPRESENTING:
(NAME OF PERSON(S) OR ENTITY(IES)) SIGNER(S) OTHER THAN NAMED ABOVE




CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

STATE OF CALIFORNIA
COUNTY OF
On , 2014 before me, , personally appeared , proved to me on

the basis of satisfactory evidence to be the person(s) whose names(s) is/are subscribed to the within instrument and
acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by
his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted,
executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is
true and correct,

WITNESS my hand and official seal.

Signature:

OFTIONAL
Though the data below is not required by law, it may prove valuable to persons relying on the document and could
prevent frandulent reattachment of this form

CAPACITY CLAIMED BY SIGNER DESCRIPTION OF ATTACHED DOCUMENT
O INDIVIDUAL
O CORPORATE OFFICER
TITLE OR TYPE OF DOCUMENT

TITLE(S)

] PARTNER(S) [ LIMITED
] GENERAL NUMBER OF PAGES

] ATTORNEY-IN-FACT
] TRUSTEE(S)
] GUARDIAN/CONSERVATOR
0  OTHER DATE OF DOCUMENT
SIGNER IS REPRESENTING:
(NAME OF PERSON(S) OR ENTITY(IES)) SIGNER(S) OTHER THAN NAMED ABOVE




EXHIBIT "A"

SCOPE OF SERVICES
Consultant will perform the following Services:
Task 1 - Water Model Pipeline Update

Review existing data and ensure that the model distribution system reflects the
actual conveyance capacity of the existing pipelines, reservoirs and wells.

Task 2 - Storage Analysis

a. Use the hydraulic model to determine the water demand distribution by
pressure zone.

b. A mass balance storage analysis will be conducted using typical storage
planning criteria. The storage deficient with and without the San Gorgonio
Specific Plan development will be identified for future cost allocation
purposes.

c. Identify potential reservoir site at the proper hydraulic grade line (HGL).
d. Analysis will include Preliminary Site Analysis (5) and Final Storage Analysis
Task 3 — Hydraulic Modeling Analysis

Will run the hydraulic model to evaluate pressure deficiencies under the following
scenarios:

Existing (2013) Peak Hour Demand (PHD)

b. Future (213) PHD without Rancho San Gorgonio Specific Plan
development
Future (213) PHD with Rancho San Gorgonio Specific Plan development

d. Pressure Zone Layout

Task 4 - Project Management and Meetings

General project management to include two (2) project meetings and one (1)

workshop.

Task 6 — Technical Memorandum
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II.

III.

IV.

Findings of the analysis will be summarized in a Draft Technical Memorandum
(TM) and a Final TM submitted by email in PDF format.

As part of the Services, Contractor will prepare and deliver the following tangible
worlk products to the City:

A, Draft Technical Memorandum via email in PDF format
B. Five (5) hard copies and 1 electronic copy of the Final Technical Memorandum

In addition to the requirements of Section 6.2, during performance of the Services,
Contractor will keep the City appraised of the status of performance by delivering
the following status reports:

A. None

All work product is subject to review and acceptance by the City, and must be
revised by the Contractor without additional charge to the City until found
satisfactory and accepted by City.

Contractor will utilize the following personnel to accomplish the Services:

A. Inge Wiersema, P.E. or designated personnel approved by the City.
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EXHIBIT "B"

SPECIAL REQUIREMENTS
(Superseding Contract Boilerplate)
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Iv.

EXHIBIT “C”»

SCHEDULE OF COMPENSATION

Contractor shall perform the following tasks at the following rates:

Description Total
1. Task 1 — Water Model Pipeline Update $ 3,286.00
2. Task 2 — Storage Analysis $ 7,981.00
3. Task 3 — Hydraulic Modeling Analysis $ 6,517.00
4, Task 4 — Project Management and Meetings (2) $ 10,834.00
5. Task 5 — Technical Memorandum $ 8,187.00

TOTAL $ 36,805.00

Within the budgeted amounts for each Task, and with the approval of the Contract
Officer, funds may be shifted from one Task subbudget to another so long as the
Contract Sum is not exceeded per Section 2.1, unless Additional Services are
approved per Section 1.9.

The City will compensate Contractor for the Services performed upon submission of
a valid invoice. Each invoice is to include:

A. Line items for all personnel describing the work performed, the number of hours
worked, and the hourly rate.

B. Line items for all materials and equipment propetly charged to the Services.

C. Line items for all other approved reimbursable expenses claimed, with supporting
documentation.

D. Line items for all approved subcontractor labor, supplies, equipment, materials, and
" travel properly charged to the Services.

The total compensation for the Services shall not exceed $36,805.00 as provided in
Section 2.1 of this Agreement.




IL.
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EXHIBIT "D"

SCHEDULE OF PERFORMANCE

Contractor shall perform all Services timely on a weekly basis on Mondays and
Tuesdays. On Tuesdays, each Site identified in Exhibit “C” Part I will be serviced
for mowing. On Mondays, Contractor will service the Sites identified in Exhibit
“C” Part I on an as-needed basis for non-mowing services (such as repairs, tree
trimming, clean-up, etc.). The determination of which Sites will be serviced on each
Monday will be mutually agreed-upon as between Contractor and the Contract
Officer prior to the start of work on Monday morning.

Contractor shall deliver the following tangible work products to the City by the
following dates.

Monthly summary reports providing monthly quantities diverted and description of
facilities utilized to divert debris (i.e., greenwaste recycling facilities, composting etc.)
due on the last day of each month.

The Contract Officer may approve extensions for performance of the services in
accordance with Section 3.2.
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CITY COUNCIL AGENDA

Date: September 23, 2014
TO: City Council
FROM: Homer Croy, Interim City Manager

SUBJECT: Appointment of Alex Diaz as Police Chief

RECOMMENDATIONS:
That the City Council:

e Adopt Resolution 2014-71 approving the appointment of Alex Diaz as Police
Chief of the City of Banning and approving the Chief of Police Employment
Agreement.

e Conduct the swearing-in and badge ceremony.

BACKGROUND:

Since January 28, 2014, Alex Diaz has been the Interim Police Chief for the City of
Banning. Council requested that the Interim City Manager evaluate Interim Chietf Diaz
performance and provide a recommendation regarding a permanent appointment. As part
of my evaluation, 1 have met with Alex Diaz over the last few months to ascertain his
interest in the permanent appointment, as well as to gain insight into his understanding of
the Police Department’s operations, statfing levels, administration, special programs,
future ideas to improve the police department’s image, Council and public relations and
other topics. All of my meetings with him were informative and positive.

Additionally, I have had two meetings with the members of the Banning Police Officers
Association (BPOA) regarding their concerns and support of Alex Diaz as their potential
next Police Chief, The group replied in the affirmative supporting Alex Diaz as their next
Police Chief. T also received an affirmative approval to support Alex Diaz from the
Banning Police Management Association (BPMA) members,

In March 2014, the City Council formalized changes to the City Municipal Code Section
2.08.080 “Powers and duties” of the City Manager. The revised language now states in
subsection (C) that the City Manager has the duty and the power . . . “f{jo appoint,
promote, demote and remove any officers and employees of the city except the city clerk,
city treasurer and city attorney; provided, however, thal any appointment of a
department head, including chief of police or other public safety director, shall be subject
fo concurrence by a formal vote of the city council.”

As a result of this change in the municipal code, this agenda report and the proposed
agreement (Exhibit A) are being presented to the City Council for a formal vote pursuant
to Banning Municipal Code section 2.08.080(C). Resolution 2014-71 has been prepared
in anticipation of Council concurrence with the recommendation that Alex Diaz be
appointed as Police Chief for the City of Banning.
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RESOLUTION 2014-71

A RESOLUTION OF THE CITY OF BANNING, CALIFORNIA, APPROVING THE
EMPLOYMENT AGREEMENT FOR THE POSITION OF POLICE CHIEF,
PURSUANT TO SECTION 2.08.080(C) AND 2.08.090(C) OF THE BANNING
MUNICIPAL CODE.

WHEREAS, the City of Banning (“City”) currently has department heads that include
but are not limited to the Administrative Services Director/Deputy City Manager, Police Chief,
Commumity Development Director, Public Works Director, Electric Utility Director, Economic
Development Director and Community Services Director; and

WHEREAS, the Banning City Manager has authority to appoint and enter into contracts
with City department heads on behalf of the City, pursuant to Banning Municipal Code §
2.08.090(A); and

WHEREAS, Banning Municipal Code § 2.08.080(C) requires that the City Council
formally vote to approve the appointment of a department head, including the Police Chief; and

WHEREAS, Alex Diaz has been performing the duties of Interim Police Chief since
January 28, 2014 and is being recommended for approval by City Council as the permanent
Police Chief: and

WHEREAS, California Government Code § 36506 requires that the City Council of a
general law city fix the compensation of all appointive officers and employees, including the
Police Chief, and that such officers and employees hold office during the pleasure of the City
Council; and

WHEREAS, the City has negoﬁated an Employment Agreement (“Agreement”) with
Alex Diaz that includes an initial base salary of $126,607.95 per year (range 100, step 2 per the
Salary Schedule) and benefits as provided in Section 6.0 of the Agreement; and

WHEREAS, the term of the Agreement begins September 23, 2014 and shall continue
until terminated pursuant to Section 3 of the Agreement; and

WHEREAS, the City Council finds that the provisions of the Agreement and exhibits
thereto are fair and proper and in the best interest of the City and in compliance with the law

concerning local government executive compensation found at Government Code §§ 53243 -
53243.4; and

WHEREAS, the City and Alex Diaz desire to establish the terms and conditions of his
employment as Police Chief of the City as set forth in the Agreement, attached hereto as Exhibit
A.

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Banning
as follows:
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SECTION 1. That the City Council hereby formally votes to affirm the appointment of Alex
Diaz as Chief of Police.

SECTION 2. That to the extent that the benefits provided to Alex Diaz in the Agreement differ
from the maximum level of benefits provided in City of Banning Resolution No. 2013-20, “A
resolution of the City of Banning, California approving the maximum compensation and benefits
in certain City department director employment contracts, pursuant to Section 2.08.090(C) of the
Banning Municipal Code” or conflict with any other resolution of the City of Banning, the terms
of the Agreement shall govern.

SECTION 3. That the Mayor is hereby authorized to execute the Agreement on behalf of the
City of Banning.

PASSED, APPROVED AND ADOPTED this 23" day of September, 2014.

Deborah Franklin, Mayor
City of Banning

ATTEST:

Marie A. Calderon, City Clerk
City of Banning

APPROVED AS TO FORM AND
LEGAL CONTENT:

David Aleshire, Attorney
Aleshire & Wynder, LLP



CERTIFICATION:

I, Marie A. Calderon, City Clerk of the City of Banning, California, do hereby certify that the
foregoing Resolution, No. 2014-71 was duly adopted by the City Council of the City of Banning,
California, at a regular meeting thereof held on the 23™ day of September, 2014, by the following

vote, to wit;

AYES: Councilmembers Botts, Miller, Peterson, Welch, Mayor Franklin
NOES: None
ABSENT: None
ABSTAIN:  None

Marie A. Calderon, City Clerk
City of Banning, California







CHIEF OF POLICE EMPLOYMENT AGREEMENT

This CHIEF OF POLICE EMPLOYMENT AGREEMENT (hereinafter referred to as the
“AGREEMENT?”) is entered into and made effective the 23rd day of September 2014, by and
between the CITY OF BANNING, a general law city and municipal corporation (hereinafter
referred to as the “CITY”) and ALEX DIAZ, an individual (hereinafter referred to as
“EMPLOYEE”). For purposes of this AGREEMENT, CITY and EMPLOYEE may be
collectively referred to as the “Parties” or individually as a “Party.”

RECITALS

WHEREAS, pursuant to California Government Code section 34856 and Banning
Municipal Code (“BMC”) section 2.08.080, the City Manager has the authority to appoint the
Chief of Police, subject to concurrence by a formal vote of the City Council;

WHEREAS, pursuant to BMC section 2.08.090, the City Manager is also authorized to
execute an employment contract with the Chief of Police in contemplation of employment by the
CITY subject to City Council approval of the maximum compensation and benefits prior to the
employment contract taking effect and with the employment contract being subject to California
Government Code section 53260 et seq. or any successor sections.

WHEREAS, the City Manager desires to appoint EMPLOYEE, an existing CITY public
safety employee, to serve in the position of Chief of Police for the CITY, the duties of which
position are generally set forth in Government Code sections 41601-41612, and in the Chief of
Police Job Description adopted by the CITY which is attached hereto as Exhibit “A.”

WHEREAS, EMPLOYEE desires to perform and assume responsibility for the provision
of Chief of Police professional services to the CITY and its related agencies;

WHEREAS, the Parties agree that EMPLOYEE has the necessary qualifications and
experience to perform as Chief of Police with the exception of the CITY Job Description
requirement that EMPLOYEE must have at the time of application and must maintain a State of
California Police Officer Standards and Training (POST) management certification and that with
his appointment and formal approval by the City Council of same CITY is waiving the
requirement of possessing a management certification at time of application or appointment, but
the Parties agree that EMPLOYEE shall promptly apply for same.

WHEREAS, the Parties wish to establish the terms and conditions of EMPLOYEE’s
- provision of Chief of Police professional services to the CITY and its related agencies through
this AGREEMENT;

WHEREAS, EMPLOYEE’s appointment as the CITY’s Chief of Police remains subject
to the formal approval of City Council pursuant to BMC section 2.08.080;

NOW, THEREFORE, in consideration of the mutual covenants contained herein, the
CITY and EMPLOYEE hereby agree as follows:
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AGREEMENT

1.0 EMPLOYMENT & DUTIES

1.1 Duties. Subject to formal approval of City Council, CITY hereby
appoints EMPLOYEE as Chief of Police for the CITY to perform the functions and duties of
said position, including those functions and duties specified in the Job Description for the Chief
of Police attached hereto as Exhibit “A” and those functions and duties set forth in sections
41601-41612 of the Government Code of the State of California. Additionally, EMPLOYEE
shall perform such other legally permissible and proper functions and duties as the City Manager
shall, from time-to-time, direct or assign as appropriate to the position of Chief of Police.
EMPLOYEE shall perform these functions and duties in an efficient, competent, and ethical
manner and shall devote EMPLOYEE’s best efforts and full-time attention thereto.

1.2 Work Schedule. It is recognized that the Chief of Police is expected to
engage in the hours of work that are necessary to fulfill the obligations of the position, must be
available at all times, and must devote a great deal of time outside the normal office hours to the
business of the CITY. EMPLOYEE acknowledges that proper performance of the duties of Chief
of Police will require EMPLOYEE to generally observe normal business hours (currently 8:00
a.m. to 5:00 p.m., Monday through ¥riday, including a standard one hour lunch period), as set by
the CITY and as may be duly revised from time-to-fime by the CITY and/or the City Manager,
and will also often require the performance of necessary services outside of normal business
hours. EMPLOYEE’s compensation (whether salary or benefits) is not based on hours worked.
Furthermore, the Chief of Police position remains an “exempt” classification under the overtime
provisions of the federal Fair Labor Standards Act (“FLSA”) and EMPLOYEE shall not be
entitled to any compensation for overtime nor subject to such overtime provisions of the FLSA.

1.3 Fair Labor Standards Act (“FLSA’) Exempt Status. EMPLOYEE
acknowledges and agrees that the Chief of Police position is that of an exempt employee for the
purposes of the FLSA.

14 Other Activities. EMPLOYEE shall focus his professional time, ability,
and attention to the CITY’s business during the term of this AGREEMENT. EMPLOYEE shall
not engage, without the express prior written consent of the City Manager, in any other business
duties or pursuits whatsoever, or directly or indirectly render any services of a business,
commercial, or professional nature to any other person or organization, whether for
compensation or otherwise, that is or may be competitive with the CITY, that might cause a
conflict-of-interest with the CITY, or that otherwise might interfere with the business or
operation of the CITY or the satisfactory performance of the functions and duties of the Chief of
Police.

1.5 Employment Status. Upon appointment to the Chief of Police position,
EMPLOYEE shall serve at the will and pleasure of the City Manager and understands that by
accepting the Chief of Police appointment that EMPLOYEL gives up his vested employment
rights within the CITY’s personnel system and shall become an “at-will” employee without
recourse to bumping or other demotion rights and shall be subject to summary dismissal without
any right of notice or hearing except as expressly provided in this AGREEMENT, including any
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so-called due process pre-disciplinary “Skelly” hearing. The CITY may terminate EMPLOYEE
at any time, with the sole exception being the express procedures set forth in Section 3.3 and
Section 3.4 below which are in accordance with the state mandated protections afforded by the
Public Safety Officers Procedural Bill of Rights Act (“POBOR”) (Government Code sections
3300-3313).

1.6 Exemption from Personnel System. BMC § 2.68.020 expressly exempts
the Chief of Police position from the CITY’s Personnel System established in BMC Chapter 2.68.
EMPLOYEE understands, acknowledges and agrees that EMPLOYEE is exempt from the CITY’s
Personnel System.

1.7 CITY Documents. All data, studies, reports and other documents
prepared by EMPLOYEE while performing his duties during the term of this AGREEMENT
shall be furnished to and become the property of the CITY, without restriction or limitation on
their use. All ideas, memoranda, specifications, plans, procedures, drawings, descriptions,
computer program data, input record data, written information, and other materials either created
by or provided to EMPLOYEE in connection with the performance of this AGREEMENT shall
be held confidential by EMPLOYEE to the extent permitted by applicable law, except as may be
required by any governmental agency or court of competent jurisdiction. Such materials shall
not be used by EMPLOYEE, without the prior written consent of the City Manager, for any
purposes other than the performance of EMPLOYEE’s duties. Additionally, no such materials
may be diselosed to any person or entity not connected with the performance of services under
this AGREEMENT, except as required by (a) law, (b) any governmental agency, (¢) subpoena,
or (d) an order issued by a court of competent jurisdiction.

2.0 COMPENSATION AND REIMBURSEMENT

2.1 Base Salary. For the services rendered pursuant to this AGREEMENT,
EMPLOYEE’s initial annual base salary shall be One Hundred Twenty Six Thousand, Six
Hundred and Seven Dollars and Ninety Five Cents ($126,607.95) (“Salary”), which shall be paid
on a pro-rated basis bi-weekly at the same time as other employees of the CITY are paid,
effective the first full pay period after September 23, 2014. Such base salary shall be subject to
normal and proper withholdings as determined by state and federal law and as determined
appropriate by the CITY and shall be subject to payroll taxes, workers’ compensation, and other
payroll-related liability costs,

2.2 Base Salary Review. The City Manager and EMPLOYEE agree to
endeavor to conduct an annual base salary review concurrently with the annual performance
evaluation set forth in Section 5.2,

2.3 Base Salary Adjustment. Following the annual performance evaluation
set forth in Section 5.2 and the annual base salary review set forth above in Section 2.2, the City
Manager may increase EMPLOYEE'’s base salary and benefits package based on the results of
those reviews. Any adjustments in the base salary andfor benefits following the annual
performance evaluation under Section 5.2 and review under Section 2.2 shall be at the sole
discretion of the City Manager, subject to the maximum base salary and benefits permitted for

)
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the position of Chief of Police in the most recent classification and compensation resolution
approved by the City Council.

24 Business Expense Reimbursements, CITY shall reimburse EMPLOYEE
for reasonable and necessary travel, subsistence, and other CITY related business expenses
incurred by EMPLOYEE in the performance of his or her duties. All reimbursements shall be
subject to and in accordance with California law, the CITY s adopted Travel & Meeting/Mileage
Reimbursement Policy E- 1 & E-2, and IRS rules for reporting compensation through payroll or
reimbursement through accounts payable.

3.0 TERM

3.1 Commencement & Effective Date. EMPLOYEE shall commence
service hereunder at 8:00 a.m. Pacific daylight savings time on September 24, 2014, or such
other date/time upon which the City Manager and Chief of Police may mutually agree. In the
event Police Chief commences services on a date other than September 24, 2014, such date shall
be deemed the effective date of this AGREEMENT (“Effective Date”). The Effective Date
remains subject to formal City Council approval of the appointment of EMPLOYEE as the Chief
of Police.

3.2 Term. This AGREEMENT shall remain in effect from the Effective
Date specified at Section 3.1 until this AGREEMENT is terminated pursuant to Section 3.3 or
3.4.

33 Termination by EMPLOYEE. EMPLOYEE may terminate this
AGREEMENT at any time, provided EMPLOYEE provides the City Manager with at least thirty
(30) days’ advance written notice. In the event EMPLOYEE terminates this AGREEMENT,
EMPLOYEE expressly agrees that EMPL.OYEE shall not be entitled to any severance pay.

34 Termination by CITY. The City Manager or someone acting in the
capacity as City Manager or as Interim City Manager may terminate this AGREEMENT at any
time with or without cause, by providing written notice of the reason(s) and an opportunity for
administrative appeal, as provided herein, in accordance with the requirements of the POBOR,
including but not limited to Government Code section 3304(c), which provides that the CITY is
required to provide written notice of termination and the reason or reasons therefor and an
opportunity for administrative appeal. The City Manager’s right to terminate EMPLOYEE
pursuant to this Section 3.4 shall not be subject to or in any way limited by the CITY’s Rules and
Regulations of the Personnel System (Resolution No. 1974-22) or past CITY practices related to
the employment, discipline or termination of the CITY’s employees. Except as expressly
provided in this Section 3.4, EMPLOYEE expressly waives any rights provided for the Chief of
Police under the CITY’s Rules and Regulations of the Personnel System (Resolution No. 1974-
22), Municipal Code, or under other state or federal law to any other form of pre- or post-
termination hearing, appeal, or other administrative process pertaining to termination. Nothing
herein, however, shall be construed to create a property interest, where one does not exist by rule
of law, in the position of Chief of Police. Notwithstanding this Section 3.3, upon appointment to
the Chief of Police position, EMPLOYEE remains an at-will employee serving at the pleasure of
the City Manager.
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(a) Termination by CITY for Cause. The CITY may terminate this
AGREEMENT at any time by providing EMPLOYEE with five (5) business days’ written notice
of the termination for cause and the facts and grounds constituting such cause. The term “cause”
shall be defined to include any misconduct materially related to performance of official duties,
including but not be limited to any of the following: 1) Breach of this AGREEMENT, 2) Willful
or persistent material breach of duties, 3) Résumé fraud or other acts of material dishonesty, 4)
Unauthorized absence or leave, 5) Conviction of a misdemeanor involving moral turpitude (i.e.,
offenses contrary to justice, honesty, or morality), conviction of a misdemeanor DUI, or
conviction of a felony under California law (the CITY may, in its discretion, place the Chiet of
Police on paid or unpaid administrative leave until resolution of charges brought against the
Chiet of Police), 6) Violation of the CITY s anti-harassment policies and/or a finding that legally
prohibited personal acts of harassment against a CITY official or employee or legally prohibited
personal acts of discrimination against a C1TY official or employee has occurred, 7) Violation of
the CITY’s Municipal Code, Ordinances, Rules, and Regulations, including but not limited to the
CITY’s Rules and Regulations of the Personnel System (Resolution No. 1974-22),
Administrative Procedures Manual, and the Banning Police Department Policy Manual, 8) Use
or possession of illegal drugs, 9) Engaging in conduct tending to bring embarrassment or
disrepute to the CITY, 10) Any illegal or unethical act involving personal gain, 11) A pattern of
repeated, willful and intentional failure to carry out materially significant and legally constituted
direction of the City Manager or the policy decisions of the City Council, and 12) Gross
misfeasance or gross malfeasance. If the CITY terminates for cause this AGREEMENT and the
services of EMPLOYEE hercunder, the CITY shall have no obligation to pay severance. In
order to comply with the requirements of California Government Code section 3304(c), a
termination by the City Manager for cause shall be conducted in accordance with the following
procedures:

(1) Within five (5) days of receipt of written notice under
Section 3.3(a), EMPLOYEE may submit a request in writing to the City Manager for an
administrative appeal. Such appeal shall not prohibit or otherwise delay the termination of
EMPLOYEE prior to the administrative appeal. Failure to timely file such a request shall be
deemed to be a waiver of the right to do so.

(2)  Upon EMPLOYEE’s written appeal request, the City
Manager shall appoint an independent hearing officer to conduct an administrative hearing and
issue an advisory decision which shall then be reviewed and considered and either adopted,
modified or rejected by City Council. Both the EMPLOYEE and the CITY and their respective
representatives, it any, shall make reasonable efforts to set an administrative appeal hearing date
within thirty (30} days from the City Manager’s receipt of the written appeal request. Pursuant
to Government Code section 3304(c), For purposes of this subdivision, the removal of
EMPLOYEE for the purpose of implementing the goals or policies, or both, of the CITY, for
reasons including, but not limited to, incompatibility of management styles or as a result of a
change in administration, shall be sufficient to constitute "reason or reasons" for EMPLOYEE’s
termination in addition to those stated in Section 3.4a above.

(3) At the administrative appeal hearing, the independent
hearing officer shall be presented with both the information and documents on which the CITY
based its decision to terminate as well as any information and documents on which the CITY
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based its decision to terminate for cause as well as any information and documentation that the
EMPLOYEE chooses to submit to challenge the CITY’s information and documents to raise
mitigating circumstances for consideration by the independent hearing officer.

(4)  Within thirty (30) days of completing the hearing, the
independent hearing officer shall issue an advisory decision in writing to the City Council
determining whether EMPLOYEE was properly terminated and whether there was sufficient
“cause” to justify not paying severance under the terms of this AGREEMENT unless severance
was already tendered.. Following City Council’s review and consideration of the advisory
decision, EMPLOYEE shall be notified in writing as to whether the advisory decision will be
upheld, modified or rescinded.

{b) Termination by City Manager Without Cause. By providing
EMPLOYEE at least thirty (30) days’ prior written notice thereof, the CITY may terminate
EMPLOYEE without cause but rather based upon management reasons such as implementing
the CITY’s goals or policies, including but not limited to: 1) change of administration, or ii)
incompatibility of management styles. In the event EMPLOYEE 1s terminated without cause,
EMPLOYEE expressly agrees that EMPLOYEE shall not be entitled to any severance pay as the
result of the termination of this AGREEMENT except as provided in Section 4.1 below. In order
to comply with the requirements of California Government Code section 3304(c), termination by
the City Manager for a reason other than cause shall be conducted in accordance with the
following procedures:

(1) The CITY reserves the right to place the Police Chief on
paid administrative leave for all or a portion of the thirty (30) day period provided under Section
3.4(b).

(2) EMPLOYEE may request to appear before the City
Council prior to the effective date of the termination to challenge the reasons for the termination
or to raise mitigating circumstances regarding the termination but in such event would watve any
right to severance pay under Section 4.1 below.

4.0 SEVERANCE

4.1 Severance Pay. In the event EMPLOYEE is ferminated without cause
within two (2) years of EMPLOYEE’s appointment date and does not challenge such
termination, including but not limited to by means of appeal or civil or administrative claim, then
CITY shall pay to EMPLOYEE severance in an amount equal to the monthly base salary of
EMPLOYEE then in effect multiplied by three (3) excluding deferred compensation or the value
of any other benefits. If EMPLOYEE is terminated without cause at any time later than two (2)
years after EMPLOYEE’s start date and does not challenge such termination, including but not
limited to by means of appeal or civil or administrative claim, then CITY shall pay to
EMPLOYEE severance in an amount equal to the monthly base salary of EMPLOYEE then in
effect multiplied by six (6) excluding deferred compensation or the value of any other benefits.
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Notwithstanding the foregoing, should such proposed severance payment exceed the amount
authorized to be paid under Government Code Section 53260, then the amount paid to
EMPLOYEE shall be reduced in the amount necessary to comply with such statute.

42  No Severance Pay if Termination for Cause or Initiated by EMPLOYEE,
As provided in Section 3.4(a), should Employee be terminated for cause, the CITY shall have no
obligation to pay the severance provided for in Section 4.1 above. As provided in Section 3.3,
should EMPLOYEE initiate termination of this AGREEMENT, the CITY shall have no
obligation to pay the severance provided for in Section 4.1 above,

43  Sole Rights. The severance rights provided in this Section 4.0 shall
constitute the sole and only entitlement of EMPLOYEE with respect to severance pay in the
event of the termination, other than for cause. EMPLOYEE expressly waives any and all other
rights with respect to severance pay except as provided herein. Any and all severance rights are
conditioned upon and in consideration for execution of the standard “Agreement of Separation,
Severance, and General Release”™ attached hereto in form only as Exhibit “C.”

5.0 PERFORMANCE EVALUATIONS

5.1 Purpose. The performance review and evaluation process set forth
herein is intended to provide review and feedback to EMPLOYEE so as to facilitate a more
effective management of the Police Department and the CITY. Nothing herein shall be deemed
to alter or change the employment status of EMPLOYEE as Chief of Police (as set forth in
Section 1.4 above), nor shall this Section 5.0 be construed as requiring “cause” to terminate this
AGREEMENT, or the services of EMPLOYEE hereunder.

5.2 Annual Evaluation. The City Manager shall conduct a formal or
informal review and evaluate the performance of EMPLOYEE on an annual basis to coincide
with the anniversary date of EMPLOYEE’s appointment to the position of Chief of Police. Such
performance review and evaluation shall be conducted concurrently with an annual base salary
review provided for in Section 2.2 above, and in accordance with the purpose noted in Section
5.1 above.

53 Written Summary. The City Manager may, at his or her sole discretion,
elect to provide a written summary of each performance evaluation to EMPLOYEE within two
(2) weeks following the conclusion of the performance review and evaluation process, and may,
at his or her sole discretion, schedule at least one (1} City Council closed session with
EMPLOYEE to deliver and discuss the evaluation.

6.0 BENEFITS AND OTHER COMPENSATION

6.1 Professional Development. The CITY recognizes its obligation to the
professional development of its Chief of Police, and agrees that EMPLOYEE shall be given
adequate opportunities to develop and maintain skills and abilities as a public administrator.
EMPLOYEE 1s expected and encouraged to and does agreec to participate in professional
organizations and to attend Area and Regional meetings and conferences related to matters of
interest to the CITY consistent with the time required for such attendance in relationship to
EMPLOYEE'’s other responsibilities as determined by the City Manager. The City Manager
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hereby agrees to budget an amount to be determined in the exercise of his or her sole discretion
to pay the cost, travel and subsistence expense of EMPLOYEE for professional and/or official
travel, meetings, and occasions adequate to continue professional development of EMPLOYEE
and to adequately pursue necessary official functions for the CITY. These activitics shall
include membership in at least one professional association and attendance at one annual
community development conference. EMPLOYEE shall be responsible for maintaining any
professional certifications recognized as necessary or desirable in the performance of the duties
hereunder. Tuition and cost of books will be reimbursed to EMPLOYEE for professional and
technical courses approved by the City Manager and taken in an accredited educational
institution provided that: the subject matter of the course relates directly to and contributes
toward the Chief of Police position with the CITY; EMPLOYEE has received at least a
competent proficiency rating on the last performance evaluation report; EMPLOYEE has
furnished evidence that the course has been completed with at least a “C” or “pass™ grade.

The City Manager also agrees to budget and pay for travel and subsistence expenses of
EMPLOYEE for short courses, institutes, and seminars that are necessary for EMPLOYEE’s
professional development and for the good of the CITY. The City Manager agrees to budget and
pay for professional dues and subscriptions of EMPLOYEE reasonably related to the
professional growth, development, education and training of EMPLOYEE.

6.2 Paid Leave.

(a) Sick Leave: EMPLOYEE shall be entitled to ninety-six (96)
hours of sick leave annually, with the right to cash in a maximum of ninety-six (96) hours
annually. A minimum of forty (40) sick leave hours must be left in the bank at time of cash out.
Sick leave shall accrue at the rate of 3.69 hours per pay period. Any sick leave cash out request
must be made no later than November 1st of each year, and payment of the cash out shall be
made in the last check issued in November. Sick leave may only be accrued to a maximum of
four hundred eighty (480) hours at which point sick leave accrual will cease until the accrued
hours fall below the maximum of four hundred eighty (480) hours. Sick leave must be used and
deducted from accruals on a minute by minute basis for time missed from normal work hours
which for purposes of this section are deemed to be normal City operating hours. Upon
termination for any reason, EMPLOYEE shall be entitled to one hundred percent (100%) of the
unused sick leave on the books then existing.

(b)  Vacation Leave. Police Chief shall be entitled to one hundred
sixty (160) hours of vacation leave annually, with the right to cash in a combined maximum of
eighty (80) vacation leave hours annually from any vacation leave bank. A minimum of eighty
(80) vacation leave hours must be left in the regular vacation bank at time of cash out. If
EMPLOYEE accrues greater than three hundred (300) hours of vacation time, then he may
request a one-time cash out of fifty percent (50%) of the total available vacation hours to be paid
at his current pay rate. Vacation leave shall accrue at the rate of 6.15 hours per pay period.
Vacation leave may only be accrued to a maximum of four hundred eighty (480) hours at which
point vacation leave accrual will cease until the accrued hours fall below the maximum of four
hundred eighty (480) hours. Vacation leave must be used and deducted from accruals on a
minute by minute basis for time missed from normal work hours which for purposes of this
section are deemed to be normal City operating hours. Upon termination, for any reason,




EMPLOYEE shall be entitled to one hundred percent (100%) of the unused vacation leave on the
books then existing.

(c) Holiday 1.eave. EMPLOYEE shall be granted the following
holidays: New Year’s Day, Martin Luther King Day, President's Day, Memorial Day, Fourth of
July, Labor Day, Veteran's Day, Thanksgiving, Day after Thanksgiving, and Christmas. In
addition, one (1) floating holiday will be credited to EMPLOYEE’s Holiday Teave bank July st
each year. Accrued floating holiday hours may be taken in one hour increments. Leave balances
must be used during the fiscal year or they will be cashed out according to Administrative Policy
A-30. If the City Council recognizes an additional holiday for City employees, said holiday shall
be extended to EMPLOYEE. Holiday leave must be used and deducted from accruals in
increments of no less than one hour for time missed from normal work hours which for purposes
of this section are deemed to be normal City operating hours.

(d)  Executive Leave. EMPLOYEE shall be entitled to ninety-eight
(98) hours of executive leave annually, with the right to cash in a maximum of ninety-eight (98)
executive leave hours annually. Executive leave shall accrue at the rate of 3.77 hours per pay
period. Executive leave may only be accrued to a maximum of two hundred (200) hours at which
point executive leave accrual will cease until the accrued hours fall below the maximum of two
hundred (200) hours. Executive leave must be used and deducted from accruals in increments of
no less than one hour for time missed from normal work hours which for purposes of this section
are deemed to be normal City operating hours, Upon termination, for any reason, EMPLOYEE
shall be entitled to one hundred percent (100%) of the unused executive leave on the books then
existing.

(e) Bereavement Leave. In the event of the death of a member of
EMPLOYEE’s family, including EMPLOYEE’s spouse, domestic partner, mother, father,
brother, sister, child, grandchild, or grandparent or any one of the same relatives of
EMPLOYEE’s spouse or domestic partner, EMPLOYEE shall be allowed thirty (30) hours of
bereavement leave for each death of a family member. Bereavement leave must be used and
deducted from the total allowed hours in increments of no less than five hours for time missed
from normal work hours which for purposes of this section are deemed to be normal City
operating hours. In the event of the death of a spouse or multiple family deaths occurring within
a 24-hour period, EMPLOYEE shall be allowed forty (40) hours of total bereavement leave for
this unfortunate event.

(H) Promotional Pay Out of Leave. Within thirty (30) days after
EMPLOYEE’s appointment to Chief of Police, the CITY shall have the option and be entitled to
cash out, at EMPLOYEE’s previous base salary not including acting pay at the time of said
appointment, all vacation, holiday, and executive leave in excess of one hundred (100) hours
respectively.

6.3 Cafeteria/Health & Welfare Benefits. EMPLOYEE shall be entitled to
receive from the CITY an annual cafeteria benefit in an annual amount capped at Twenty
Thousand Dollars ($20,000.00), for the purchase of health and welfare benefits under any
approved plan provided by the CITY. Said contribution shall first be used to provide for health
insurance for the EMPLOYEE. EMPLOYEE may use funds for any of the CITY’s medical

259




plans or, upon proof of coverage under another acceptable health plan as determined by the
CITY’s Human Resource Department, this amount may be taken as taxable income or converted
to a 457 Plan or CITY sponsored Medical Savings Account. The City Manager may increase the
benefit annually using CPI or the average of all CITY health insurance premium increases as
long as it stays within the maximum parameters established by City Council for department
heads. EMPLOYEE may elect to receive mnety-two and five-tenth percent (92.5%) of the
balance in cash as CalPERS non-includable taxable income or converted to a 457 plan or CITY
sponsored Medical Savings Account, -

6.4 Retirement.

(a) Retirement Plan. EMPLOYEE shall be permitted to continue to
participate in the CITY’s CalPERS Retirement Program for Safety Employees 3% at 50 formula.

(b) Employee Contribution. EMPLOYEE shall be responsible for the
full member contribution for EMPLOYEE’s CalPERS retirement plan, curently at nine percent
(9%) of EMPLOYEE’s pre-tax compensation.

0.5 Automobile. EMPLOYEE’s duties require that the Chief of Police shall
have the exclusive and unrestricted use at all times during employment of a CITY vehicle. CITY
shall provide all attendant operating and maintenance expenses and insurance. EMPLOYEE
shall be governed by any and all CITY policies regarding the use of CITY vehicles. In the event
the CITY vehicle provided to EMPLOYEE is unavailable or its use restricted from take-home
use, EMPLOYEE shall receive a Two Hundred Fifty Dollar ($250.000) per month as and for a
car allowance for use of a personal vehicle in pursuit of recognized official duties.

6.6 CITY Flexible Spending Plan. EMPLOYEE is entitled to participate in
the CITY's Flexible Spending Plan to the same extent as enjoyed by any other employee.

6.7 Life Insurance. In addition to the annual cafeteria benefit, the CITY will
pay annual premiums for life insurance for EMPLOYEE with a benefit/coverage amount of One
Hundred Fifty Thousand Dollars ($150,000.00) during EMPLOYEE’s employment.

6.8 Uniforms & Business Equipment. EMPLOYEE shall receive the
amount of One Hundred Ten Dollars ($110.00) per month uniform allowance, which amount
shall be increased as uniform allowances are increased for Banning Police Officers’ Association
members. Payment of the uniform allowance will be paid equally between the first two pay
periods each month. The CITY will finance at no interest to EMPLOYEE the purchase of any
job-related personal tools or equipment, such as a computer, cell phone, etc., that serve the
professional development of EMPLOYEE. Such tools or equipment shall be approved in
advance by the City Manager at his or her sole discretion and the amount financed shall not
exceed the value of one month’s base salary of EMPLOYEE. Repayment to the CITY shall be
made by payroll deductions until the amount loaned is completely repaid. The maximum period
for repayment shall be two (2) years. Should EMPLOYEE terminate employment, then the
remaining loan amount repayinent shall be accelerated and become fully due and owing as of the
termination date and may be deducted from any wages owed, including any severance payment
to be made.
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6.9 Bonding. CITY shall bear the full cost of any fidelity or other bonds
required for EMPLOYEE under any law or CITY ordinance.

6.10 Education Pay. The CITY agrees to pay to EMPLOYEE the sum of
Three Hundred Fifty Dollars ($350.00) per month as and for an education incentive. Once
EMPLOYEE obtains a POST Management Certificate, then EMPLOYEE shall be entitled to an
increase in education incentive pay to a total of Four Hundred Fifty Dollars ($450.00) per month.

6.11 Evewear/Evecare Reimbursement. EMPLOYEE shall be entitled to
reimbursement for expenses incurred and paid by EMPLOYEE and/or dependents in obtaining
prescription eyewear or medical care from a licensed Optician, Optometrist or Ophthalmologist.
Such amount is limited to a total for all expenses of Two Hundred Fifty Dollars ($250.00) every
two years commencing on the date of this AGREEMENT.,

6.12 Utility Allowance. Should EMPLOYEE reside within the CITY limits,
then EMPLOYEE shall be entitled to receive a utility credit in the amount of One Hundred Fifty
Dollars ($150.00) per month against the cost of electric and water service during the period of
such residency. In the event EMPLOYEE’s spouse or a member of EMPLOYEE shousehold
also 1s employed by the CITY and is eligible for this utility allowance, only one of either
EMPLOYEE and EMPLOYEE’s spouse or member of EMPLOYEE’s household shall be
eligible for such utility allowance.

6.13 Disability Program. EMPLOYEE agrees to pay the cost of membership
in the CITY-approved long-term disability insurance program. EMPLOYEE agrees that such
premiums will be paid with after-tax dollars in order to maintain the tax-free benefit status to
both the CITY and EMPLOYEE in the event benefits are paid. It is agreed between the Parties
that in the event of disability, EMPLOYEE shall enjoy all the rights and privileges to which
EMPLOYEE is entitled under state or federal law,

7.0 INDEMNIFICATION

To the extent mandated by the California Government Code, the CITY shall
defend, hold harmless, and indemnify EMPLOYEE against any tort, professional liability, claim
or demand, or other legal action arising out of an alleged act or omission occurring in the
performance of EMPLOYEE’s services under this AGREEMENT. This section shall not apply
to any intentional tort or crime committed by EMPLOYEE, to any action outside the course and
scope of EMPLOYEE’s employment, or any other intentional or malicious conduct or gross
negligence of EMPLOYEE.

8.0 OTHER TERMS- CONDITIONS OF EMPLOYMENT

The City Manager, in consultation with EMPLOYEE, shall establish any such
other terms and conditions of employment as he or she may determine from time to time,
provided such terms and conditions do not exceed the maximum salary and benefits approved by
the City Council for all department heads and are reduced to writing and signed by EMPLOYEE
and the City Manager. '
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9.0 GENERAIL PROVISIONS

9.1 Entire AGREEMENT. This AGREEMENT represents the entire
AGREEMENT and understanding between the Parties and supersedes any and all other
agreements and understandings, either oral or in writing, between the Parties with respect to
EMPLOYEE’s employment by the CITY and contains all of the covenants and agreements
between the Parties with respect to such employment. No ordinances or resolutions of CITY
govemning employment, including the Personnel System, shall apply unless specified herein.
Each Party to this AGREEMENT acknowledges that no representations, inducements, promises
or agreements, orally or otherwise, have been made by either Party, or anyone acting on behalf
of either Party, which are not embodied herein, and that no other agreement, statement or
promises not contained in this AGREEMENT shall be valid or binding upon either Party.

9.2 Amendment. This AGREEMENT may be amended at any time by the
mutual consent of the Parties by an instrument in writing, which amendment shall require City
Council approval, except where City Manager approval is expressly authorized herein.

9.3 Notices. Any notice required or permitted by this AGREEMENT shall
be in writing and shall be personally served or shall be sufficiently given when served upon the
other Party as sent by United States Postal Service, postage prepaid and addressed as follows:

To CITY: To Police Chief:

City Manager Alex Diaz

City of Banning [On file with Human Resources Dept. ]
P.O. Box 998

Banning, California 92220

Notices shall be deemed given as of the date of personal service or upon the date of deposit in
the course of transmission with the United States Postal Service.

94 Conflicts Prohibited. = During the term of this AGREEMENT,
EMPLOYEE shall not engage in any business or transaction or maintain a financial interest
which conflicts, or reasonably might be expected to conflict, with the proper discharge of
EMPLOYEE’s duties under this AGREEMENT. EMPLOYEE shall comply with all
requirements of law, including but not limited to, Sections 87100 ef seq., Section 1090 and
Section 1125 of the Government Code, and all other similar statutory and administrative rules.

9.5 Effect of Waiver. The failure of either Party to insist on strict
compliance with any of the terms, covenants, or conditions of this AGREEMENT by the other
Party shall not be deemed a waiver of that term, covenant, or condition, nor shall any waiver or
relinquishment of any right or power at any one time or times be deemed a waiver or
relinquishment of that right or power for all or any other times.

9.6 Partial Invalidity. If any provision in this AGREEMENT is held by a
court of competent jurisdiction to be invalid, void or unenforceable, the remaining provisions
shall nevertheless continue in full force without being impaired or invalidated in any way.
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9.7 Governing Law. This AGREEMENT shall be governed by and
construed in accordance with the laws of the State of California, which are in full force and
effect as of the date of execution and delivery by each Party hereto.

9.8 Government Code §§ 53243 ~ 53243.4. Assembly Bill 1344, which was
subsequently enacted as Government Code §§ 53243 - 53243 .4, sought to provide greater
transparency in local government and institute certain limitations on compensation paid to local
government executives. These statutes also require that contracts between local agencies and its
employees include provisions requiring an employee who is convicted of a crime involving an
abuse of his office or position to provide reimbursement to the local agency. These statutes are
set forth in full in Exhibit “B” attached hereto and incorporated herein. Accordingly, the Parties
agree that it is their mutual intent to fully comply with these Government Code sections and all
other applicable law as it exists as of the date of execution of this AGREEMENT and as such
laws may be amended from time to time thereafter. Specifically, the following Government
Code sections are called out and hereby incorporated by this AGREEMENT:

§53243. Reimbursement of paid leave salary required upon conviction of crime
involving office or position.

§53243.1. Reimbursement of legal criminal defense upon conviction of crime
involving office or position,

§53243.2. Reimbursement of cash settlement upon conviction of crime involving
office or position.

§53243.3. Reimbursement of noncontractual payments upon coaviction or crime
involving office or position.

§53243.4. “Abuse of office or position” defined.

EMPLOYEE represents that EMPLOYEE has reviewed, is familiar with, and agrees to
comply fully with each of these provisions if any of these provisions are applicable to
EMPLOYEE, including that EMPLOYEE agrees that any cash settlement or severance related to
a termination that EMPLOYEE may receive from the CITY shall be fully reimbursed to the local
agency if EMPLOYEE is convicted of a crime involving an abuse of EMPLOYEE’s office or
position.,

99 Independent Legal Advice. The CITY and EMPLOYEE represent and
warrant to each other that each has received legal advice from independent and separate legal
counsel with respect to the legal effect of this AGREEMENT, or had the opportunity to do so,
and the CITY and EMPLOYEE further represent and warrant that each has carefully reviewed
this entire AGREEMENT and that each and every term thereof is understood and that the terms
of this AGREEMENT are contractual and not a mere recital. This AGREEMENT shall not be
construed against the Party or its representatives who drafted it or who drafted any portion
thereof.
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IN WITNESS WHEREOFY, the City of Banning has caused this AGREEMENT to
be signed and executed on its behalf by its City Manager, and duly attested by its officers
thereunto duly authorized, and EMPLOYEE has signed and executed this AGREEMENT, all in
triplicate.

CITY OF BANNFN

Home1 Croy, Inten Clty Manager

ATTEST:

Marie Calderon, C1ty Clerk

APPROVED AS TO FORM:

David J. Aleshire, City Attorney
CHIEF OF POLICE

Cool s

AlexX Praz
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EXHIBIT A

JOB DESCRIPTION
CHIEF OF POLICE

JOB DEFINITION: Under policy direction, directs, oversees, plans, organizes and administers
all aspects and operations of law enforcement services.

ESSENTIAL FUNCTIONS: The following duties ARE NOT intended to serve as a
comprehensive list of all duties performed by all employees in this classification. Shown are
duties intended to provide a representative summary of the major duties and responsibilities.
Incumbent(s) may not be required to perform all duties listed and may be required to perform
additional, position-specific duties.

REPRESENTATIVE DUTIES: Plans, organizes, controls, staffs and directs the activities and
functions of the Police Department. Provides leadership to accomplish the mission, goals and
objectives as defined in collaboration with the City and subordinate staff. Establishes protection
of life and property through law enforcement, crime control, prevention measures, traffic
enforcement, recovery of property and apprehension of offenders. Controls duties in a manner
consistent with Department policy and legal guidelines to protect the interest of the public.

Identifies and monitors long- and short-range goals and objectives. Identifies, reviews, assesses,
oversees and modifies and/or approves modifications of operational policies and procedures.
Identifies and establishes operational protocols and processes. Recommends and implements
changes to existing policies and procedures. Determines compliance with Department policies
and procedures.

Oversees and manages assigned staff and personnel. Interviews prospective employees, hires
and/or recommends hiring. Provides training and resources to personnel, designs and/or
oversees development of performance measures, deliverables and related strategic planning
efforts and incorporates strategic planning into the budget process. Identifies and implements
new employee and on-going staff training programs. Coordinates, prioritizes and assigns tasks
and projects. Tracks and reviews work progress and process. Evaluates work performance
and/or recommends and implements disciplinary actions. Identifies staffing, equipment,
facihities and related needs.

Conducts and attends public meetings. Receives briefings, updates and progress reports on
individual projects or programs from staff members and outside entities. Reviews trends and
practices in law enforcement, police science and criminal justice at the local, state and Federal
level. Serves as a resource and liaison between the City Police Department and external local,
state and national agencies, entities and/or individuals. Monitors budget allocations and reviews
and recommends approval of budget expenditures and purchases.

Performs other duties as assigned or required.
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KNOWLEDGE and SKILLS:

e Knowledge of applicable city, county, state and Federal statutes, rules,
regulations, ordinances, codes, administrative orders and other operational
guidelines and directives.

e Inowledge of the City's and the Department's policies and procedures.
o Knowledge of management and/or supervision principles.

e Knowledge of modern law enforcement trends and practices.

e Knowledge of the legislative process and legal terminology.

e Skill in reading, understanding, interpreting and applying relevant city, county,
state and Federal statutes, rules, regulations, ordinances, codes, administrative
orders, policies and procedures and other operational guidelines and directives.

o Skill in assessing and prioritizing multiple tasks, projects and/or demands.
o Skill in working within deadlines to complete projects and assignments.

e Skill in assessing, analyzing, identifying and implementing solutions to complex
problems.

o Skill in establishing and maintaining effective working relations with co-workers,
staff, vendors, contractors, visitors, the general public and others having business
with the City of Banning.

e  Skill in operating a personal computer utilizing a variety of software applications.

MINIMUM QUALIFICATIONS: A Bachelor’s degree in Law, Criminal Justice, Public
Administration or closely related field, AND ten (10) years law enforcement experience that
includes five (5) years of management and/or supervision.

ADDITIONAL REQUIREMENTS: Must have at the time of application and must maintain
State of California Police Officer Standards and Training (POST) management certification and
California driver license. Depending on the needs of the City, incumbents in this classification
may be required to obtain and maintain additional licenses or certifications for the practice of
law enforcement. May be required to work outside the traditional work schedule. May be
subject to call out and/or call-back.
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EXHIBIT B
GOVERNMENT CODE SECTIONS 53243-53243.4 and 53260(a}

53243. On or after January 1, 2012, any contract executed or renewed between a local agency
and an officer or employee of a local agency that provides paid leave salary offered by the local
agency to the officer or employee pending an investigation shall require that any salary provided
for that purpose be fully reimbursed if the officer or employee is convicted of a crime involving
an abuse of his or her office or position.

53243.1. On or after January 1, 2012, any contract executed or renewed between a local agency
and an officer or employee of a local agency that provides funds for the legal criminal defense of
an officer or employee shall require that any funds provided for that purpose be fully reimbursed
to the local agency if the officer or employee is convicted of a crime involving an abuse of his or
her office or position.

53243.2. On or after January 1, 2012, any contract of employment between an employee and a
local agency employer shall include a provision which provides that, regardless of the term of the
contract, if the contract is terminated, any cash settlement related to the termination that an
employee may receive from the local agency shall be fully reimbursed to the local agency if the
employee is convicted of a crime involving an abuse of his or her office or position.

53243.3. On or after January 1, 2012, if a local agency provides, in the absence of a contractual
obligation, for any of the payments described in this article, then the employee or officer
receiving any payments provided for those purposes shall fully reimburse the local agency that
provided those payments in the event that the employee or officer is convicted of a crime
involving the abuse of his or her office or position.

53243.4. For purposes of this article, "abuse of office or position" means either of the following:
(a) An abuse of public authority, including, but not limited to, waste, fraud, and
violation of the law under color of authority.
(b) A crime against public justice, including, but not limited to, a crime described in
Title 5 (commencing with Section 67), Title 6 (commencing with Section 85), or Title 7
(commencing with Section 92) of Part 1 of the Penal Code.

53260. (a) All contracts of employment between an employee and a local agency employer shall
include a provision which provides that regardless of the term of the contract, if the contract is
terminated, the maximum cash settlement that an employee may receive shall be an amount
equal to the monthly salary of the employee multiplied by the number of months left on the
unexpired term of the contract. However, if the unexpired term of the contract is greater than 18
months, the maximum cash settlement shall be an amount equal to the monthly salary of the
employee multiplied by 18.

GOVERNMENT CODE SECTIONS 3511.1-3511.2

3511.1. As used in this chapter, the following definitions apply:




(a) "Compensation" means annual salary, stipend, or bonus, paid by a local agency
employer to a local agency executive.

(b) "Cost-of-living" means the California Consumer Price Index for Urban Wage
Earners and Clerical Workers as calculated by the Department of Industrial Relations.
(c) "Local agency" means a county, city, whether general law or chartered, city and

county, town, school district, municipal corporation, district, political subdivision, or any board,
commission, or agency thereof, or other local public agency.

(d) "Local agency executive" means any person employed by a local agency who is not
subject to the Meyers-Milias-Brown Act (Chapter 10 (commencing with Section 3500)), Chapter
5 (commencing with Section 45100) of Part 25 of Division 3 of Title 2 of the Education Code, or
Chapter 4 (commencing with Section 88000) of Part 51 of Division 7 of Title 3 of the Education
Code, and who meets either of the following requirements:

(1) The person is the chief executive officer, a deputy chief executive officer,
or an assistant chief executive officer of the local agency.
(2) The person is the head of a department of a local agency.
3) The person's position within the local agency is held by an employment contract

between the local agency and that person.

3511.2. On or after January 1, 2012, any contract executed or renewed between a local agency
and a local agency executive shall not provide for the following:

(a) An automatic renewal of a contract that provides for an automatic increase in the
level of compensation that exceeds a cost-of-living adjustment.

(b) A maximum cash settlement that exceeds the amounts determined pursuant to
Article 3.5 (commencing with Section 53260) of Chapter 2 of Part 1 of Division 2 of Title 5.
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EXHIBIT C

AGREEMENT OF SEPARATION, SEVERANCE, AND GENERAL RELEASE

1. PARTIES

This Agreement of Separation, Severance, and General Release (hereinafter referred to as
the “AGREEMENT”) is entered into by and between the City of Banning, a general law city and
nunicipal corporation (hereinafter referred to as “THE CITY™), and ALEX DIAZ, an individual
{(hereinafter referred to as “EMPLOYEE”).

2, RECITALS

2.1. EMPLOYEE was hired by THE CITY as an at-will Police Chief effective on
or about September 23, 2014 serving at the pleasure of the City Manager of THE CITY pursuant to
a written contract, a copy of which is attached hereto as Exhibit “A” (“THE CONTRACT™).
EMPLOYEE is currently  years old.

22. THE CITY and EMPLOYEE desire that EMPLOYEE separate from
employment with THE CITY and enter into a severance agreement whereby EMPLOYEE receives
severance compensation in exchange for executing a general release and waiver of any and all
claims that EMPL.OYEE may have against THE CITY, including but not limited to its elected and
non-elected officials, employees, attorneys, and agents. Accordingly, the parties hereto intend by
this AGREEMENT to mutually conclude any and all employment relationships between THE
CITY and EMPLOYEE by means of EMPLOYEE’s separation by means of
as of » . This AGREEMENT sets forth the full and complete terms and conditions
concluding EMPLOYEE’s employment relationship with the CITY and any obligations related
thereto, including any provided under THE CONTRACT.

2.3 In accordance with this AGREEMENT and with applicable state and federal
laws, EMPLOYEE acknowledges that EMPLOYEE has been advised of EMPLOYEE’s post-
employment rights, including but not limited to, EMPLOYEE’s rights under the Consolidated
Omnibus Budget Reconciliation Act of 1985 (“COBRA™), the Employee Retirement Income
Security Act of 1974 (“ERISA”), and the Health Insurance Portability and Accountability Act of
1996 (“HIPAA™).

3. CONSIDERATION

3.1  EMPLOYEE shall receive payment to him at the tiine of his voluntary
separation all earned salary, accrued fringe benefits as detailed in THE CONTRACT, and/or all
other wage compensation/benefits owed to EMPLOYEE upon separation of employment, as
required by state, federal or municipal law or THE CONTRACT or any other agreement with THE
CITY.

3.2.  In exchange for the waivers and releases set forth herein, THE CITY shall
cause to be paid to EMPLOYEE an additional compensatory payment as severance pay by means of
a lump sum payment of and _ cents ($ .00), as set forth in
THE CONTRACT in the form of a check made payable to EMPLOYEE to be mailed to
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EMPLOYEE at EMPLOYEE’s home address via certified mail return receipt requested within
thirty (30) business days after the EFFECTIVE DATE (as defined below) of this AGREEMENT.
The lump sum payment shall be subject to applicable state and federal withholdings as determined
appropriate by THE CITY.

33  In exchange for the severance payment provided for herem, EMPLOYEE,
and on behalf of EMPLOYEE’s spouse, heirs, representatives, successors, and assigns, hereby
releases, acquits, and forever discharges THE CITY, and each of its predecessors, successors,
assigns, officials, employees, representatives, agents, insurers, attorneys, and all persons and entities
acting by, through, under, or in concert with any of them, and each of them (hereinafter referred to
as “THE CITY PARTIES”), from any and all claims, charges, complaints, contracts,
understandings, liabilities, obligations, promises, benefits, agreements, controversies, costs, losses,
debts, expenses, damages, actions, causes of action, suits, rights, and demands of any nature
whatsoever, known or unknown, suspected or unsuspected, which EMPLOYEE now has or may
acquire in the future, or which EMPLOYEE ever had, relating to or arising out of any act, omission,
occurrence, condition, event, transaction, or thing which was done, omitted to be done, occurred or
was in effect at anytime from the beginning of time up to and including
(hereinafter referred to collectively as “CLAIMS”), without regard to whether such CLAIMS arise
under the federal, state, or local constitutions, statutes, rules or regulations, or the common law.
EMPLOYEE expressly acknowledges that the CLAIMS forever barred by this AGREEMENT
specifically include, but are not limited to, claims based upon any alleged breach of THE
CONTRACT or any other agreement of employment, any demand for wages, overtime or benefits,
any claims of violation of the provisions of ERISA, COBRA or HIPAA, any alleged breach of any
duty arising out of contract or tort, any alleged wrongful termiination in violation of public policy,
any alleged breach of any express or implied contract for continued employment, any alleged
employment discrimination or unlawful discrimimatory act, or any claim or cause of action
mcluding, but not limited to, any and all claims whether arising under any federal, state or local law
prohibiting breach of employment contract, wrongful termination, or employment discrimination
based upon age, race, color, sex, religion, handicap or disability, national origin or any other
protected category or characteristic, and any and all rights or claims arising under the California
Labor Code or Industrial Welfare Commission Wage Orders, the Federal Fair Labor Standards Act,
the California Fair Employment and Housing Act, California Government Code §§12, 900 et seq.,
the Americans With Disabilities Act, Title VII of the Civil Rights Act of 1964, the Public Safety
Officers Procedural Bill of Right Act, and any other federal, state, or local human rights, civil rights,
or employment discrimination or employee rights statute, rule, or regulation. Nothing herein shall
be interpreted as a release or waiver of any workers’ compensation claims or in any way prohibit or
prevent EMPLOYEE from participating in any claims or administrative action brought by a state or
federal agency.

4. SPECIFIC ACKNOWLEDGMENT OF WAIVER OF CLAIMS UNDER
ADEA AND OWBPA

The Age Discrimination in Employment Act of 1967 (hereinafter referred to as the
“ADEA”) makes it illegal for an employer to discharge any individual or otherwise discriminate
with respect to the nature and privileges of an individual’s employment on the basis that the
individual is age forty (40) or older. The Older Workers Benefit Protection Act (hereinafter
referred to as the “OWBPA,” 29 U.S.C. § 626, et. seq., Pub L. 101-433, 104 Stat. 978 (1990))
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further augments the ADEA and prohibits the waiver of any right or claim under the ADEA,
unless the waiver is knowing and voluntary. By entering into this AGREEMENT,
EMPLOYEE acknowledges that EMPLOYEE knowingly and voluntarily, for just compensation
in addition to anything of value to which EMPLOYEE was already entitled, waives and releases
any rights he may have under the ADEA and/or OWBPA. EMPLOYEE further acknowledges
that EMPLOYEE has been advised and understands, pursuant to the provisions of the ADEA and
OWBPA, that:

(a) This waiver/release is written in a manner understood by EMPLOYEE;

(b)  EMPLOYEE is aware of, and/or has been advised of, EMPLOYEE’s
rights under the ADEA and OWBPA, and of the legal significance of EMPLOYEE’s waiver of
any possible claims EMPLOYEE currently may have under the ADEA, OWBPA and/or similar
age discrimination laws;

(c) EMPLOYEE is entitled to a reasonable time of at least twenty-one (21)
days within which to review and consider this AGREEMENT and the waiver and release of any
rights EMPLOYEE may have under the ADEA, the OWBPA and similar age discrimination
laws; but may, in the exercise of EMPLOYEE’s own discretion, sign or reject this
AGREEMENT at any time before the expiration of the twenty-one (21} days;

(d) The waivers and releases set forth in this AGREEMENT shall not apply to
any rights or claims that may arise under the ADEA and/or OWBPA after the EFFECTIVE
DATE of this AGREEMENT;

(e) EMPLOYEE has been advised by this writing that EMPLOYEE should
consult with an attorney prior to executing this AGREEMENT,

63 EMPLOYEE has discussed this waiver and release with, and been advised
with respect thereto by, EMPLOYEE’s counsel of choice or at least had the opportunity to do so,
and EMPLOYEE represents by signing this AGREEMENT that EMPLOYEE does not need any
additional time within which to review and consider this AGREEMENT;

() EMPLOYEE has seven (7) days following EMPLOYEE’s execution of
this AGREEMENT to revoke the AGREEMENT;

(h)  Notice of revocation within the seven (7) day revocation period must be
provided, in writing, to THE CITY pursuant to Paragraph 8.9 herein, and must state, “I hereby
revoke my acceptance of our Agreement of Severance and General Release;” and

(i) This AGREEMENT shall not be effective until all parties have signed the
AGREEMENT and ten (10) days have passed since EMPLOYEE’s execution of same
(“EFFECTIVE DATE”).

5. UNKNOWN CLAIMS

In relation to the release provisions of Paragraphs 3 and 4 above, EMPLOYEE
understands that California Civil Code section 1542 reads as follows:
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“General Release--Claims Extinguished”

“A general release does not extend to claims which the creditor does
not know or suspect to exist in his favor at the time of executing the
release, which if known by him must have materially affected his
settlement with the debtor.”

EMPLOYEE hereby waives the protection of California Civil Code section 1542.

0. WAIVER OF ADDITIONAL CLAIMS

EMPLOYEE hereby waives any provisions of state or federal law that might require a more
detailed specification of the claims being released pursuant to the provisions of Paragraphs 3, 4, and
5 above.

7. REPRESENTATIONS AND WARRANTIES

Each of the parties to this AGREEMENT represents and watrants to, and agrees with, each
other party as follows:

7.1.  Advice of Counsel: The parties hereto have received independent legal
advice from their respective attorneys concerning the advisability of entering into and executing this
AGREEMENT or have been given the opportunity to obtain such advice. The parties acknowledge
that they have been represented by counsel of their own choice in the negotiation of this
AGREEMENT, that they have read this AGREEMENT; that they have had this AGREEMENT
fully explained to them by such counsel, or have had such opportunity to do so and that they are
fully aware of the contents of this AGREEMENT and of its legal effect.

72.  No Fraud in Inducement: No party (nor any officer, agent, employee,
representative, or attorney of or for any party) has made any statement or representation or failed to
make any statement or representation to any other party regarding any fact relied upon in entering
into this AGREEMENT, and neither party relies upon any statement, representation, omission or
promise of any other party in executing this AGREEMENT, or in making the settlement provided
for herein, except as expressly stated in this AGREEMENT.

7.3.  Independent Investigation: Each party to this AGREEMENT has made such
investigation of the facts pertaining to this settlement and this AGREEMENT and all the matters
pertaining thereto, as it deems necessary.

7.4,  Mistake Waived: In entering info this AGREEMENT, each party assumes
the risk of any misrepresentation, concealment or mistake. If any party should subsequently
discover that any fact relied upon by it in entering into this AGREEMENT was untrue, or that any
fact was concealed from it, or that its understanding of the facts or of the law was incorrect, such
party shall not be entitled to any relief in connection therewith, including without limitation on the
generality of the foregoing any alleged right or claim to set aside or rescind this AGREEMENT.
This AGREEMENT is intended to be, and is, final and binding between the parties, regardless of
any claims of misrepresentation, promise made without the intent to perform, concealment of fact,
mistake of fact or law, or any other circumstance whatsoever.
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7.5.  Later Discovery: The parties are aware that they may hereafter discover
claims or facts in addition to or different from those they now know or believe to be true with
respect to the matters related herein. Nevertheless, it is the intention of the parties that EMPLOYEE
fully, finally and forever settle and release all such matters, and all claims relative thereto, which do
now exist, may exist or have previously existed against THE CITY or THE CITY PARTIES. In
furtherance of such intention, the releases given here shall be, and remain, in effect as full and
complete releases of all such matters, notwithstanding the discovery or existence of any additional
or different claims or facts relative thereto.

7.6.  Indemnification: EMPLOYEE agrees to indemnify and hold harmless THE
CITY or THE CITY PARTIES from, and against, any and all claims, damages, or liabilities
sustained by them as a direct result of the violation or breach of the covenants, warrantics, and
representations undertaken pursuant to the provisions of this AGREEMENT. EMPLOYEE
understands and agrees that EMPLOYEE shall be exclusively liable for the payment of all taxes for
which EMPLOYEE is responsible, if any, as a result of EMPLOYEE’s receipt of the consideration
referred to in Paragraph 3 of this AGREEMENT. In addition, EMPLOYEE agrees fully to
indemnify and hold the CITY PARTIES harmless for payment of tax obligations as may be
required by any federal, state or local taxing authority, at any time, as a result of the payment of the
consideration set forth in Paragraph 3 of this AGREEMENT.

7.7.  Future Cooperation & Consultation fees: EMPLOYEE shall execute all
such further and additional documents as shall be reasonable, convenient, necessary or desirable to
carry out the provisions of this AGREEMENT. EMPLOYEE shall provide THE CITY with
consultation services (including deposition or trial testimony) in any litigation involving THE CITY
which is reasonably related to acts or occurrences transpiring during EMPLOYEE’s employment.
Said services shall be provided as needed by THE CITY at a rate of $100.00 per hour.

7.8.  Return of Confidential Information and Property: Prior to the separation
date, EMPLOYEE shall submit a written inventory of, and return to the City Clerk, all City keys,
equipment, computer identification cards or codes, and other equipment or materials or conftdential
documents provided to or obtamed by EMPLOYEE during the course of EMPLOYEE’s
employment with THE CITY.

79  No Pending Claims and/or Actions: EMPLOYEE represents that
EMPLOYEE has not filed any complaints or charges against THE CITY or THE CITY PARTIES
with any local, state or federal agency or court; that EMPLOYEE will not do so at any tune
hereafter for any claim arising up to and including the EFFECTIVE DATE of this AGREEMENT;
and that if any such agency or court assumes jurisdiction of any such complaint or charge against
THE CITY or THE CITY PARTIES on behalf of EMPLOYEE, whenever or where ever filed,
EMPLOYEE will request such agency or court to withdraw from the matter forthwith. Nothing
herein shall be interpreted as a release or waiver of any workers’ compensation claims or in any way
prohibit or prevent EMPLOYEE from participating in any claims or administrative action brought
by a state or federal agency.

7.10.  Ownership of Claims: EMPLOYEE represents and warrants as a mateial
term of this AGREEMENT that EMPLOYEE has not heretofore assigned, transferred, released or
granted, or purported to assign, transfer, release or grant, any of the CLAIMS disposed of by this
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AGREEMENT. In executing this AGREEMENT, EMPLOYEE further warrants and represents
that none of the CLAIMS released by EMPLOYEE thereunder will in the future be assigned,
conveyed, or transferred in any fashion to any other person and/or entity.

7.11  Enforcement Fees and Costs: Should any legal action be required to enforce
the terms of this AGREEMENT, the prevailing party shall be entitled to reasonable attorneys’ fees
and costs in addition to any other relief to which that party may be entitled.

7.12  Authority: Each party represents to the other that it has the right to enter into
this AGREEMENT, and that it is not violating the terms or conditions of any other AGREEMENT
to which they are a party or by which they are bound by entering into this AGREEMENT. The
parties represent that they will obtain all necessary approvals to execute this AGREEMENT. It is
further represented and agreed that the individuals signing this AGREEMENT on behalf of the
respective parties have actual authority to execute this AGREEMENT and, by doing so, bind the
party on whose behalf this AGREEMENT has been signed.

8. MISCELLANEOUS

8.1.  No Admission: Nothing contained herein shall be construed as an admission
by THE CITY of any hability of any kind. THE CITY demnies any liability in connection with any
claim and intends hereby solely to avoid potential claims and/or litigation and buy its peace.

8.2.  Governing Law: This AGREEMENT has been executed and delivered
within the State of California, and the rights and obligations of the parties shall be construed and
enforced in accordance with, and governed by, the laws of the State of California.

8.3.  Full Integration: This AGREEMENT is the entire agreement between the
parties with respect to the subject matter hereof and supersedes all ptior and contemporaneous oral
and written agreements and discussions. This AGREEMENT may be amended only by a further
agreement in writing, signed by the parties hereto.

8.4,  Continuing Benefit: This AGREEMENT is binding upon and shall inure to
the benefit of the parties hereto, their respective agents, spouses, employees, representatives,
officials, attorneys, assigns, heirs, and successors in interest.

8.5.  Joint Drafting: Fach party agrees that it has cooperated in the drafting and
preparation of this AGREEMENT. Hence, in any construction to be made of this AGREEMENT,
the parties agree that same shall not be construed against any party.

8.6.  Severability: In the event that any term, covenant, condition, provision or
agreement contained in this AGREEMENT is held to be invalid or void by any court of competent
jurisdiction, the invalidity of any such term, covenant, condition, provision or agreement shall in no
way affect any other term, covenant, condition, provision or agreement and the remainder of this
AGREEMENT shall stilf be in full force and effect.

8.7.  Titles: The titles included in this AGREEMENT are for reference only and
are not part of its terms, nor do they in any way modify the terms of this AGREEMENT.
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8.8.  Counterparts: This AGREEMENT may be executed in counterparts, and
when each party has signed and delivered at least one such counterpart, each counterpart shall be
deemed an original, and, when taken together with other signed counterparts, shall constitute one
AGREEMENT, which shall be binding upon and effective as to all parties.

8.9. Notice: Any and all notices given to any party under this AGREEMENT
shall be given as provided in this paragraph. All notices given to either party shall be made by
certified or registered United States mail, or personal delivery, at the noticing party’s discretion,
and addressed to the parties as set forth below. Notices shall be deemed, for all purposes, to
have been given and/ox received on the date of personal service or three (3) consecutive calendar
days following deposit of the same in the United States mail.

As to EMPLOYEE:
At EMPLOYEE’s home address on file with THE CITY.
Asto THE CITY:

City Manager

City of Banning

P.O. Box 998

Banning, California 92220

IN WITNESS WHEREOF, THE CITY has caused this AGREEMENT to be signed and
executed on its behalf by its Mayor and duly attested by its City Clerk, EMPLOYEE has signed
and executed this AGREEMENT, and the attorneys for THE CITY and EMPLOYEE, if any,
have approved as to form as of the dates written below.

DATED: EMPLOYEE
By:
Alex Diaz
THE CITY
DATED: By:
Mayor
ATTEST:
City Clerk
APPROVED AS TO FORM:
ALESHIRE & WYNDER, LLP
By:




David J. Aleshire, City Attorney

[EMPLOYEE’S LAW FIRM]

By:

[Counsel]
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Permanent Salary Range Table

Salary Minimum  Midpoint  Maximum Salary Minimum Midpoint  Maximum
Range Range
1 $10,712 $12,602 $14,492 59 $44,858 $52,774 $60,691
2 $10,979 $12,917 $14,855 60 $45,980 $54,094 $62,208
3 $11,254 $13,240 $15,226 61 $47,129 $55,446 $63,763
4 $11,535 $13,571 $15,607 62 $48,307 $56,832 $65,357
5 $11,824 $13,910 $15,997 63 $49,515 $58,253 $66,991
6 $12,119 $14,258 $16,397 64 $50,753 $59,709 368,666
7 $12,422 $14,614 $16,807 65 $52,022 $61,202 $70,383
8 $12,733 $14,980 $17,227 66 $53,322 $62,732 $72,142
9 $13,051 $15,354 $17,657 67 $54,655 $64,301 $73,946
10 $13,377 $15,738 $18,099 68 $56,022 $65,908 $75,794
11 $13,712 $16,132 $18,551 69 $57,422 $67,556 $77,689
12 $14,055 $16,535 $19,015 70 $58,858 $69,245 $79,631
13 $14,406 $16,948 $19,491 Ti $60,329 $70,976 $81,622
14 $14,766 $17,372 $19,978 72 $61,838 $72,750 $83,663
15 $15,135 $17,806 $20,477 73 $63,384 $74,569 $85,754
16 $15,514 $18,251 $20,989 74 $64,968 $76,433 $87,898
17 $15,902 $18,708 $21,514 75 $66,592 $78,344 $90,096
18 $16,299 $19,175 $22,052 76 $68,257 $80,303 $92,348
i9 $16,707 $19,655 $22,603 77 $69,964 $82,310 $94,657
20 $17,124 $20,146 $23,168 78 $71,713 $84,368 $97,023
21 $17,552 $20,650 $23,747 79 $73,506 $86,477 $99,449
22 $17,991 $21,166 $24,341 80 $75,343 $88,639 $101,935
23 $18,441 $21,695 $24,950 81 $77,227 $90,855 $104,483
24 $18,902 $22,238 $25,573 82 $79,157 $93,126 $107,095
25 $19,375 $22,794 $26,213 83 $81,136 $95,455 $109,773
26 $19,859 $23,363 $26,868 84 $83,165 $97,841 $112,517
27 $20,355 $23,947 $27,540 85 $85,244 $100,287 $115,330
28 $20,864 $24,546 $28,228 86 $87.375 $102,794 $118,213
29 $21,386 $25,160 $28,934 87 $69,559 $105,364 $121,169
30 $21,921 $25,789 $29,657 88 $91,798 $107,998 $124,198
31 $22,469 $26,434 $30,399 89 $94,093 $110,698  $127,303
32 $23,030 $27,094 $31,159 90 $96,446 $113,465 $130,485
33 $23,606 $27,772 $31,938 91 $98,857 $116,302 $133,747
34 $24,196 $28,466 $32,736 92 $101,328 $119,210 $137,091
35 $24,801 $29,178 $33,554 93 $103,861 $122,190 $140,518
36 $25,421 $29,907 $34,393 94 $106,458 $125,245 $144,031
37 $26,057 $30,655 $35,253 95 $109,119 $128,376 $147,632
38 $26,708 $3t1,421 $36,134 96 $111,847 $131,585 $151,323
39 $27.376 $32,207 $37,038 97 $114,644 $134,875 $155,106
40 $28,060 $33,012 $37,964 98 $117,510 $138,247 $158,984
4 $28,762 $33,837 $38,913 99 $120,447 $141,703 $162,958
42 $29,481 $34,683 $39,886 100 $123,459 $145,245 $167,032
43 $30,218 $35,550 $40,883 101 $126,545 $148,876 $171,208
44 $30,973 $36,439 $41,905 102 $129,709 $152,598 $175,488
45 $31,747 $37,350 $42,952 103 $132,951 $156,413 $179,875
46 $32,541 $38,284 $44,026 104 $136,275 $160,324 $184,372
47 $33,355 $39,241 $45,127 105 $139,682  $164,332  $188,982
43 $34,189 $40,222 $46,255 106 $143,174 $168,440 $193,706
45 $35,043 $41,227 $47,411 107 $146,753 $172,651 $198,549
50 $35,919 $42,258 $48,597 108 $150,422 $176,967 $203,512
51 $36,817 $43,314 $49,812 109 $154,183 $181,392 $208,600
52 $37,738 $44,397 $51,057 110 $158,037 $185,926 $213,815
53 $38,681 $45,507 $52,333 111 $161,988 $190,574 $219,161
54 $39,648 $46,645 $53,642 112 $166,038 $195,339 $224,640
55 $40,639 $47,811 $54,983 113 $170,189 $200,222 $230,256
56 $41,655 $49,006 $56,357 114 $174,444 $205,228 $236,012
57 $42,697 $50,231 $57,766 115 $178,805 $210,359 $241,912
58 $43,764 $51,487 $59,210 116 $183,275 $215,617 $247,960
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2.08.080 Powers and duties.

The city manager shall be the administrative head of the city government under the direction
and control of the c¢ity council, except as otherwise provided in this chapter. He shall be responsible
for the efficient administration of all the affairs of the city which are under his control. In addition to
his general powers as administrative head, and not as a limitation thereon, it shall be his duty and
he shall have the power as follows;

A. To see that this Code and all laws and ordinances of the city are enforced and that all
franchises, permits and privileges granted by the city are faithfully observed.

B. The power to consolidate or combine offices, positions, departments or units under his
or her direction; and to control, order, and give directions to all heads of departments,
subordinate officers and employees of the city, except the city clerk, city treasurer and
the city attorney; provided, however, that any major administrative reorganization
affecting city finances shall be subject to concurrence by a formal vote of the city
councit.

C. To appoint, promote, demote and remove any officers and employees of the city
except the city clerk, city treasurer and city attorney; provided, however, that any
appointment of a department head, including chief of police or other public safety
director, shall be subject to concurrence by a formal vote of the city council.

D. To exercise control over all departments of the city government and over all
appointive officers and employees thereof, except the city clerk, city treasurer and city
attorney.

E. To attend all meetings of the city councif unless excused therefrom by the city council,
except when his removal is under consideration by the city council.

F. To recommend to the city council for adoption such measures and ordinances as he
deems necessary or expedient.

G. To keep the city council at all times fully advised as to the financial conditions and
needs of the city.

H. To prepare and submit to the city council the annual budget. City council approval of
the annual budget or schedule of anticipated expenditures constitutes approval to the
purchasing agent to procure any items therein listed. Any items not so listed shall first
have approval from the city council before purchase can be authorized by the city
manager. No expenditure shall be submitted or recommended to the city council,
except on report or approval of the city manager. All purchases shall be made in
accordance with city ordinances.

I To make investigations into affairs of the city and any department or division thereof,
and any contract, or the proper performance of any obligations running to the city.

J. To investigate ali complaints in relation to matters concerning the administration of the
city government and in regard to the service maintained by public utilities in the city,
and to see that all franchises, permits and privileges granted by the city are faithfully
performed and observed.

K. To exercise general supervision over all public buildings, public parks and other public
property which are under the control and jurisdiction of the city council and not
specifically delegated to a particular board or officer.

L. To devote his time diligently to the duties of his office and the interest of the city.
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M. The service and facilities of the city clerk, city treasurer and the city attorney shali be
made available to the city manager to the same extent, in the same manner and to the
same effect they are available to the city council.

To perform such other duties and exercise such other power as may be delegated to
him from time to time by ordinance or resolution of the city council.

(Code 1965, § 2-17.)

(Ord. No. 1478, §§ 3—5, 3-25-14)

N.
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CITY COUNCIL AGENDA

DATE: September 23, 2014

TO: Mayor and Members of the City Council

FROM: June Overholt, Interim City Manager
SUBJECT: Transient Occupancy Tax (TOT) Ordinance 1483

RECOMMENDATION:

That the City Council Adopt Ordinance No. 1483 “AN ORDINANCE OF THE VOTERS OF
THE CITY OF BANNING, CALIFORNIA, AMENDING SECTION 3.16.030 OF CHAPTER
3.16 OF THE BANNING MUNICIPAL CODE PERMANENTLY EXTENDING THE
TRANSIENT OCCUPANCY TAX”

STRATEGIC PLAN:

Maintaining the current Transient Occupancy Tax rate addresses the Strategic Plan goal of fiscal
sustainability that aliows that City to manage its finances and services.

DISCUSSION:

The Transient Occupancy Tax has been in place since 1966. On July 28, 2009, the City Council
declared a fiscal emergency and ordered a Special election for voters to consider whether the
TOT should increase from six percent (6%) to twelve percent (12%). The City Council also
directed that the revenues generated by the TOT be used to provide funding for essential city
services, such as public safety, and maintenance of streets and public areas. On November 3,
2009, by a vote of 3,337 yes to 1,104 no, (75%) City voters approved Measure L, which
authorized a TOT rate increase not to exceed twelve percent (12%)(“Rate Cap”). Measure L was
approved at a Special Election as a General Tax.

In December, 2009 the Council adopted Ordinance No. 1416 which increased the approved tax
rate increase to ten percent (10%). On June 22, 2010, the Council adopted Ordinance No. 1425
implementing the rate increase to twelve percent (12%) effective September 1, 2010. The
Measure has a sunset of November 3, 2014.

Adoption of Measure L has resuited in an estimated $330,000 increase in General Fund dollars
for the purposes set forth in the Measure. The total TOT revenue of approximately $600,000 is
among the top 6 General Fund revenues, and is approximately 5% of all revenues,

On February 25, 2014, the City Council voted unanimously to declare a fiscal emergency under
Prop 218. On June 3, 2014, Measure E passed by a vote of 3,444 982.85%) yes to 713 (17.15%)
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ORDINANCE NO. 1483

AN ORDINANCE OF THE VOTERS OF THE CITY OF BANNING,
CALIFORNIA, AMENDING SECTION 3.16.030 OF CHAPTER 3.16 OF
THE BANNING MUNICIPAL CODE PERMANENTLY EXTENDING
THE TRANSIENT OCCUPANCY TAX

SECTION 1. Tax Adopted. The Banning Municipal Code, Section 3.16.030, Chapter 3.16, is
hereby amended to read, in its entirety, as follows:

"CHAPTER 3.16: TRANSIENT OCCUPANCY TAX

Section 3.16.030. Imposed--Amount--When payable

A.

For the privilege of occupancy in any hotel or motel, each transient is subject to and shall
pay a tax in the amount set forth in subsection (B) hereof, but such rate shall not exceed
twelve percent of the rent charged by the operator, which shall be referred to herein as the
"cap rate." Such tax constitutes a debt owed by the transient to the city which is
extinguished only by payment to the operator or to the city. The transient shall pay the tax
to the operator of the hotel or motel at the time the rent is paid. If the rent is paid in
installments, a proportionate share of the tax shall be paid in each installment. The unpaid
tax shall be due upon the transient's ceasing to occupy space in the hotel or motel. If for
any reason the tax due is not paid to the operator of the hotel or motel, the tax administrator
may require that such tax shall be paid directly to the tax administrator.

B.

Notwithstanding the requirements of subsection (A) of this section, from October 1, 2010,
until amended by ordinance of the city council, the transient occupancy tax ("TOT rate™)
rate shall be increased from ten percent to twelve percent, or the full amount of the cap rate
set forth in subsection (A) above.

C.

The cap rate in subsection (A) may only be increased by a vote of the people pursuant to
Proposition 218. The TOT rate in subsection (B) may be changed by ordinance of the
council so long as it does not exceed the cap rate.

D.

/
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The authority to alter the TOT rate, as long as it does not exceed the cap rate, as provided
by Measure L, shall not expire, unless by a vote of the people of Banning.

E.

The city council retains full authority to modify or add to chapter 3.16 to change the
manner, mode and method of collecting transient occupancy taxes as set forth in chapter
3.16, to the extent provided by state law.”

SECTION 2. Amendments to Rate, This ordinance may be amended by majority vote of the
voters of the City of Banning at any time. The City Council may by ordinance establish the
Transient Occupancy Tax rate at a lesser rate provided it does not exceed the maximum set herein
by the voters.

SECTION 3. Amendments tg Chapter 3.16. Notwithstanding the voters” amendment of Section
3.16.030 to set the rate of the Transient Occupancy Tax, the City Council retains full authority to
modify or add to Chapter 3.16 to change the manner mode and method of collecting Transient
Occupancy Taxes as set forth in Chapter 3.16.

SECTION 4. Severability. If any sections, subsections, sentences, phrases, or portions are for any
reason, held to be invalid or unconstitutional by the decision of any Court of competent
jurisdiction, such decision shall not affect the validity of the remaining portions of their Ordinance.
The City Council of the City of Banning hereby declares that it would have adopted this Ordinance
and each section, subsection, sentence, clause, phrase, or portion thereof irrespective of the fact
that any one or more sections, subsections, sentences, clauses, phrases, or portions thereof may be
declared invalid or unconstitutional.

SECTION 5. Effective Date. This ordinance shall be considered as adopted upon the date that
the vote is declared by the City Council, and shall go into effect ten (10) days after that date,
pursuant to Flections Code Section 9217.

PASSED AND ADOPTED by the people of the City of Banning, California, on June 3, 2014.
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CITY COUNCIL AGENDA

DATE: September 23, 2014

TO: Honorable Mayor and City Council

FROM: Fred Mason, Electric Utility Director

SUBJECT: City Council Resolution No. 2014-65, Accepting the Recommendations of the
Banning Electric Utility Energy Storage Study and Determining that it is Not
Cost Effective For the Electric Utility to Adopt Energy Storage Targets

RECOMMENDATION: Adopt City Council Resolution No. 2014-65, accepting the

recommendations of the Banning Electric Utility energy storage study, and determining that it is
not cost effective for the Electric Utility to adopt energy storage targets at this time.

JUSTIFICATION: California legislation requires publicly owned electric utilities, such as the
City of Banning, to perform specific activities pertaining to energy storage.

BACKGROUND: Assembly Bill 2514 (AB 2514) was signed by the Governor on September
29, 2010, and required the governing boards of local publicly owned electric utilities to open a
proceeding by March 2012 to determine appropriate targets, if any, for procuring technically
viable and cost-effective energy storage systems. Accordingly, on March 27, 2012 the City
Council adopted Resolution No. 2012-29, opening the proceeding to determine if it was
appropriate for the Banning Electric Utility to set energy storage targets.

Under AB 2514, the City Council is i'equil'ed by October 1, 2014 to adopt an initial energy
storage system procurement target, if determined to be appropriate, to be achieved by December
31, 2016, with a second target to be achieved by December 31, 2021.

An energy storage system must be cost-effective and reduce emissions of greenhouse gases,
reduce demand for peak electrical generation, defer or substitute for an investment in generation,
transmission or distribution assets, or improve the reliable operation of the electrical transmission
or distribution grid.

In order to assist its members to comply with AB 2514, the Southern California Public Power
Authority (“SCPPA”) hired Navigant Consulting, Inc. (“Navigant”) to perform a study on the
costs and benefits of energy storage. Navigant created a framework and decision making tool for
identifying, quantifying, and monetizing the benefits of energy storage projects. In the
framework, potential benefits are realized differently depending on the system characteristics
(e.g., location on the grid, regulatory structure, and owner). The benefits are realized by using
energy storage in three main categories: load leveling, grid operational support, and grid
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RESOLUTION NO 2014-65

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BANNING ACCEPTING
THE RECOMMENDATIONS OF THE BANNING ELECTRIC UTILITY ENERGY
STORAGE STUDY AND DETERMINING THAT IT IS NOT COST EFFECTIVE FOR
THE ELECTRIC UTILITY TO ADOPT ENERGY STORAGE TARGETS

WHEREAS, the City of Banning owns and operates its Municipal Electric Utility; and

WHEREAS, Assembly Bill 2514 (AB 2514) requires by October 1, 2014 that the
governing board of a publicly owned electric utility adopt an initial energy storage system
procurement target, if determined to be appropriate, to be achieved by December 31, 2016, with a
second target to be achieved by December 31, 2021; and

WHEREAS, the Banning Electric Utility, in conjunction with other Southern California
Public Power Authority members, obtained the services of Navigant Consulting for the purpose of
determining the cost benefits of energy storage; and

WHEREAS, Navigant Consulting created a framework and decision making tool for
identifying, quantifying, and monetizing the benefits of energy storage projects. The tool has
gone through extensive review and usage. Sandia National Labs and the US Department of
Energy (DOE) conducted formal peer reviews of the modeling framework. The DOE has adopted
this framework for use by 16 recipients of the Smart Grid Demonstration program, and the
framework has been presented at numerous energy storage conferences; and

WHEREAS, the Banning Electric Utility utilized the Navigant Consulting tool to perform
an energy storage study. The study determined that it was not cost effective, and therefore not
appropriate, for the Banning Electric Utility to adopt energy storage procurement targets for the
dates indicated in AB 2514,

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Banning

as follows;

SECTION 1: Adopt Resolution 2014-65 acknowledging that the City of Banning Electric Utility
will not be adopting energy storage procurement targets at this time due to the lack of cost-
effective options, and authorize the Mayor to sign said resolution.

SECTION 2: The Electric Utility Director will reevaluate this energy storage procurement target
decision within three years as required by AB 2514.
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PASSED, APPROVED AND ADOPTED this 23™ day of September, 2014.

APPROVED AS TO FORM AND
LEGAL CONTENT:

David J. Aleshire, City Attorney
Aleshire & Wynder, LLP

ATTEST:

Marie A. Calderon, City Clerk

City Couneil Resolution No. 2014-65 Energy Storage Final Determination

Deborah Franklin, Mayor
City of Banning

28y



CERTIFICATION

I, Marie A. Calderon, City Clerk of the City of Banning, California, do hereby certify that the
foregoing Resolution No. 2014-65 was duly adopted by the City Council of the City of Banning,
California, at a regular meeting thereof held on the 23" day of September, 2014, by the following
vote, to wif:

AYES:

NOES:

ABSTAIN:

ABSENT:

Marie A. Calderon, City Clerk
City of Banning, California

72
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CITY COUNCIL AGENDA

Date: September 23, 2014
To: Honorable Mayor and City Council
From; Fred Mason, Electrie Utility Director

Subject: Resolution No. 2014-70, “Awarding the Construction Contract for Project
No. 2014-04 ‘Corporate Yard Warehouse’ and Rejecting All Other Bids”

RECOMMENDATION: Adopt City Council Resolution No. 2014-70:

Option One:

I. Award the Bid and approve the Construction Contract for Project No. 2014-04
“Corporate Yard Warchouse” to Oakview Constructors, Inc. (“Oakview”), of Calimesa,
California, in the amount not to exceed $5,116,529.00 including taxes and allow a 5%
contingency of $255,826.00, and reject all other bids.

II. Authorize the City Manager to execute the contract agreements for Project No. 2014-04
“Corporate Yard Warehouse.”

III. Authorize the Administrative Services Director to update the Capital Improvement
Plan, make the necessary budget adjustments, appropriations, and transfers to fund this
project and to approve change orders within the 5% contingency of $255,826.00.

IV. Authorize the Electric Utility Director to work with Oakview to formalize the revisions
and subsequent credits to the project, resulting from the Value Engineering analysis,
which is estimated at $789,000.00.

Option Two:

I. Award the Bid for Project No. 2014-04 “Corporate Yard Warechouse” to Oakview
Constructors, Inc., and reject all other bids.

1. Authorize the Electric Utility Director to work with Oakview to formalize the revisions
and subsequent credits to the project, resulting from the Value Engineering analysis,
which is estimated at $789,000.00, and make applicable amendments to the
Construction Contract.

IIL. Direct staff to bring amended Construction Contract to Council at a subsequent meeting
for consideration.

Resalution 2014-70
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Option Three:
I. Reject all bids.

STRATEGIC PLAN: Infrastructure and City Facilities Approval of this agreement would
support the City Council’s goal of improving City facilities throughout the City of Banning.

BACKGROUND: In April of 2010, the City Council adopted Resolution 2010-27 which
authorized the use of Electric Bond funds for the construction of a new Electric warehouse to
replace the existing dilapidated structure. To that end, the City began working with Higginson
& Cartozian Architects (“HCA™), in November 2012 to assist in the development and design of
the new building.

City staff met with representatives from HCA numerous times over an 18 month period and
ultimately developed a final design and scope of work for the new building. The Engineer’s
Estimate for the project was $2,665,849 with a contingency of $186,609 for a total budget of
$2,852,458.

On June 27 and July 4, 2014, the City advertised Request for Bids and scheduled the mandatory
pre-bid meeting and job walk for July 10. A total of 13 firms were represented at the pre-bid
meeting and participated in the job walk.

On August 12 the City Clerk received six {6) bids and publicly opened and read out loud the.
following results:

Oakview Constructors, Inc., Calimesa, CA at $5,116,529.00

Prava Construction Services, Inc,, Carlsbad, CA at $5,228,952.00

Woodecliff Corporation, Los Angeles, CA at $5,600,000.00

Cutting Edge Constructors & Engineers, Oro Grande, CA at $6,011,900.00

Inland Building Construction Companies, Inc., San Bernardino, CA at $6,331,400.00
Fata Construction, Riverside, CA at $6,464,711.73

S

The bids were evaluated by staff as well as the architectural consultant, HCA, and staff was
quite surprised by the difference between the Engineer’s Estimate and the bids. Staff met with
representatives from HCA and discussed the disparity between the bids and the Estimate and
reviewed the documents in detail. It was determined that there were a number of errors and
omissions in the original Engineer’s Estimate. In addition, the project had been modified and
expanded since the Estimate was originally developed, which added to the overall project cost.
However, it was also noted that, based upon the sub-section bid prices, there appeared to be
some misunderstanding of the interior and exterior structural requirements needed to meet the
functional and operational requirements of the City.

Staff requested that HCA update its Engineer’s Estimate to include the modified and expanded
aspects of the project and to correct the errors and omissions found in the original Estimate.
The revised Engineer’s Estimate is $4,221,460.00 with a 5% contingency for a total project
estimate of $4,432,533.00. In addition, staff and representatives from HCA met with
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representatives of the low bidder, Oakview Constructors, as well as representatives from the
steel building manufacturer, to conduct Value Engineering on the project to determine where
the unnecessary costs were and what could be cut and/or modified to meet the City’s cost
expectations. After extensive discussion and analysis, Oakview has estimated that they could
provide $789,000.00 in cost reductions to the project, while still maintaining the functionality
and integrity of the overall project design. This would lower the projected cost for the project
to $4,327,525.00.

Value Engineering is a technique in which the value of a product (project) is optimized by
crafting a mix of performance (function) and costs, In most cases this practice identifies and
removes unnecessary expenditures, thereby increasing the value for the manufacturer and/or
their customer.

With the estimated savings from the Value Engineering and the corresponding credits, it was
determined that Oakview’s proposal meets the requirements of the City and is the lowest
responsible bidder. However, Public Works Contract Code requires that City award the
contract at the original bid amount. Therefore, staff will be recommending that the Council
award the contract for the full amount, with the understanding that the project costs will be
reduced by the estimated $789,000.00. However, Council also has the option of simply
awarding the bid and directing staff to work with Oakview to make the amendments to the
Construction Contract, formalizing the revisions and subsequent credits based on the Value
Engineering and return to Council at a subsequent meeting for consideration of the amended
contract,

Included with this staff report, as Exhibit “A”, is the Notice Inviting Bids proof and Summary
of Bids received. Due to their size, bid documents are not attached, but are available for review
in the City Clerk’s office. The bid opening date was revised from July 22, 2014 to August 12,
2014 during the Request for Information (RFI) period through an addendum.

If the proposed Corporate Yard Warchouse project is approved, staff will be bringing a
resolution to Council for approval of an engineering services agreement for project inspections
and material testing, which is required to be performed over the course of completing the
Corporate Yard Warehouse project.

FISCAL DATA: The total project budget is equal to $5,372,355.00 which includes a 5%
construction contingency of $255,826.00. The overall project cost will be reduced with the
credits to the project estimated at $789,000.00, based on the Value Engincering. Funds in the
amount of $2,622,791.00 are available in account 674-7000-474.90-11, New Building — City
Yards. The remaining amount of $2,493,738.00 will be appropriated from the Electric
Improvement Fund.
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RESOLUTION NO. 2014-70

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BANNING,
CALIFORNIA, AWARDING THE CONSTRUCTION CONTRACT FOR PROJECT
NO. 2014-04 “CORPORATE YARD WAREHOUSE” AND REJECTING ALL OTHER
BIDS

WHEREAS, the City of Banning owns and operates its Municipal Electric Utility; and

WHEREAS, it is essential that the City of Banning continues to maintain and upgrade
electric utility facilities within the city limits; and

WHEREAS, the City of Banning adopted Resolution 2010-27 which authorized the use
of Electric Bond funds for the construction of a new Electric warehouse to replace the existing
dilapidated structure; and

WHEREAS, Staff solicited bids and received six bid proposals for the “Corporate Yard
Warehouse”; and

WHEREAS, Oakview Constructors, Inc. of Calimesa, CA is the lowest responsible
bidder as shown on Exhibit “A”; and

WHEREAS, Staff met with representatives of Qakview Constructors and conducted
Value Engineering on the project, resulting in cost reductions and associated credits, estimated
at $789,000.00;

NOW THEREFORE, BE IT RESOLVED, by the City Council of the City of Banning as
follows:

SECTION 1. Adopt Resolution No. 2014-70, approving the bid award, in the amount not-to-
exceed $5,116,529.00, for Project No. 2014-04 “Corporate Yard Warechouse” contract to
Oakview Constructors, Inc., and allowing a 5% contingency of $255,826.00 and rejecting all
other bids.

SECTION 2. The Interim City Manager is authorized to execute the contract agreements for
Project No. 2014-04 “Corporate Yard Warehouse.”

SECTION 3. Authorize the Administrative Services Director to update the Capital
Improvement Plan, complete the necessary appropriations and account transfers as required for
the completion of said project, and to approve change orders within the 5% contingency of
$255,826.00.

SECTION 4. Authorize the Electric Utility Director to work with Oakview Constructors, Inc.,

to formalize the revisions and subsequent credits to the project, resulting from the Value
Engineering analysis, which is estimated at $789,000.00.
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PASSED, ADOPTED AND APPROVED this 23" day of September 2014.

ATTEST:

Marie A. Calderon, City Clerk

APPROVED AS TO FORM
AND LEGAL CONTENT:

David J. Aleshire, City Attorney
Aleshire and Wynder, LLP

Resolution 2014-70

Deborah Franklin, Mayor
City of Banning
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CERTIFICATION

I, Marie A. Calderon, City Clerk of the City of Bamnning, California, do hereby certify that the
foregoing Resolution No. 2014-70 was duly adopted by the City Council of the City of
Banning, California, at a regular meeting thereof held on the 23" day of September 2014 by the
following vote, to wit:

AYES:

NOES:

ABSTAIN:

ABSENT:

Marie A. Calderon, City Clerk
City of Banning, California
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Resolution 2014-70
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- NOTICE INVITING TO BID
PROJECT NO. 2014-04, “CORPORATE YARD WAREHOQUSE”
OWNER: City of Banning

PROJECT DESCRIPTION: The scope of work under this project includes the demolition of an
existing metal building, grading, asphalt concrete paving and construction of a 26,200 square foot
buitding including refated mechanical, plumbing, electrical and structural systems. The work shall be
completed per the current California Building Codes and the City of Banning Specifications.

PLANS & SPECS: Specifications will be made available on June 30, 2014, and may be obtained at
the Public Works Department, Engineering Division, City of Banning, 99 E. Ramsey Street, Banning,
California 92220, by a non-refundable deposit of Five Dollars {$5.00) per set. An additional non-
refundable charge of Fifteen Dollars ($15.00) to cover the cost of wrapping, handling, and postage
will be made for each set of Contract Documents mailed.

MANDATORY PRE-BID CONFERENCE: July 10, 2014 at 10:00 a.m. at City Hall, 98 E. Ramsey St.,
Banning, CA, 92220,

REQUIREMENTS: Prevailing Wage, Certified Payroll, Bid Bond, Payment and Performance Bond,
Insurance, etc., per the approved specifications. Pursuant to the provisions of Public Contract Code
Section 3300, the City has determined that the Contractor shall possess a valid Class A license at
the time that the Contract is awarded. Failure to possess the specified license shall render the bid as
not responsible and/or non-responsive and shall act as a bar to award the Contract to any bidder not
possessing said license at the time of award.

SEALED BIDS DUE: July 22, 2014 and Opened Publicly at 2 p.m. local time, at the above City Hall
address, Attn; City Clerk.

CITY OF BANNING, CALIFORNIA Publication Date::  6/27/2014
Dated: 6/24/2014 7142014

Marie A, Calderon
City Clerk




PROJECT NO.:

SUMMARY OF BIDS RECEIVED

CITY OF BANNING

2014-04

DESCRIPTION: Corporate Yard Warchouse

BID OPENING DATE: ___Aagust 12,2014 _TIMIE:___2:00 p.m.

"1 Add.2 | Add.3 “TTOTALBID |
e — o | | AMOUNT: f
Blo Yl 11 77§
| FATA CONSTRUCTION v 1es o
| RIVERSIDE, CA
| PRAVA
| CONSTRUCTION v | v % Y yes #5 220962
SERVICES, INC. -
CARLSBAD, CA
| CUTTING EDGE _
t CONSTRUCTORS AND . o0
ENGINEERS v v’ v v Yes #(,011,qo0.% |
| ORO GRANDE, CA
OAKVIEW' .
CONSTRUCTORS,INC | V/ v’ v v Yes 5, 110,629
CALIMESA, CA '
INLAND BUILDING
CONSTRUCTION 1224 4005
COMPANIES, INC. Vv \/ L/ \/ \J@ S Y L’Jg" i}q 0.
SAN BERNARDING, CA
WOODCLIFF
CORPORATION v/ v’ v/ v’ U ec 85 L 50,000,°?
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