AGENDA

REGULAR MEETING
CITY OF BANNING
BANNING, CALIFORNIA
May 12, 2015 Banning Civic Center
5:00 p.m. Council Chambers

99 E. Ramsey St.

The following information comprises the agenda for a regular meeting of the City Council and a
Joint Meeting of the City Council and the Banning Ulility Authority.

Per City Council Resolution No. 2010-38 matters taken up by the Council before 9:00 p.m. may
be concluded, but no new matters shall be taken up afier 9:00 p.m. except upon a unanimous
vote of the council members present and voting, but such extension shall only be valid for one
hour and each hour thereafier shall require a renewed action for the meeting to continue.

I. CALL TO ORDER
e Invocation — New Creation Church
e Pledge of Allegiance
e Roll Call — Councilmembers Miller, Moyer, Peterson, Welch, Mayor Franklin

II. REPORT ON CL.OSED SESSION

III. PUBLIC COMMENTS/PRESENTATIONS/CORRESPONDENCE

PUBLIC COMMENTS — On Items Not on the Agenda

A five-minute limitation shall apply to each member of the public who wishes to address the Mayor and
Council on a maltter not on the agenda. A thirfy-minute time limit is placed on this section. No member
of the public shall be permiited to “share” histher five minutes with any other member of the public.
(Usually, any items received under this heading are referved to staff or future study, research, completion
and/or future Council Action.) (See last page. PLEASE STATE YOUR NAME AND ADDRESS FOR THE
RECORD.

CORRESPONDENCE: Items received under this category may be received and filed
or referred to staff for future research or a future agenda.

The Cily of Banning promotes and supports a high quality of life that ensures a safe and friendly environment,
Jfosters new opportunities and provides responsive, fair treatinent to all and is the pride of its citizens,
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PRESENTATIONS

1. Recognition of Martha Consentino — 20-Year Service Award ~ (ORAL)
2, Proclamation — Audrey Nathan . . .. ..... ... .. . ... . ... ... . ..o 1
3. Banning High School Solar Board Team Presentation (ORAL)

IV. CONSENT ITEMS
(The following items have been recommended for approval and will be acted upon
simultaneously, unless a member of the City Council wishes to remove an item
Jfor separate consideration,)

Motion: That the City Council approve Consent Item 1 through 11

Items to be pulled s s , for discussion.
(Resolutions require a recorded majority vote of the toral membership of the City Council}

1. Approval of Minutes — Special Meeting —04/28/15. . ............ ... .... 2
. Approval of Minutes — Special Meeting — 04/28/15 (Closed Session) . . . . ... ... 4
3. Ordinance No. 1486, 2" Reading: An Ordinance of the City Council of
the City of Banning, California, Approving a Categorical Exemption and
Amending Chapter 5.52 (Shopping Carts) of Title 5 (Business Licenses

and Regulations) of the Banning Municipal Code . .. ................... 19
4, Policy Governing Donationstothe City. .. ........ ... ... ... ... ..... 28
5. Selection of Financial Advisor and Approval of Contract . ............... 31
6. Selection of Bond/Disclosure Council and Approval of Contract.......... 60
7. Resolution No. 2015-34, Accepting the Interest in Real Property conveyed

from the Amos J. Mathewson Trust dated November 13, 2007, for

Assessor’s Parcel Numbers (APN) 540-202-002 (260 W. Ramsey Street),

540-202-003 (60 S. 31 Street), and 540-204-009 (33 S. San Gorgonio Ave.). 88
8. Resolution No. 2015-35, Renewing the Contract for the Operation and

Maintenance of the City of Banning L.andscape Maintenance District

LMD Y NO. L e e 165

9. Resolution No. 2015-39, Approving the Reprogramming of Community
Development Block Grant Funds for Construction of Lions Park

Accessibility Upgrades . .. ... .o oo 171
10.  Approve the Settlement Agreement and General Release Between the City

and Former City Manager Andrew Takata. . .......................... 175
11.  Approve the Settlement Agreement and General Release Between the City

and current Public Works Director Duane Burk .. ........... ... ...... 189

¢  Open for Public Comments
e Make Motion

RECESS REGULAR CITY COUNCIL MEETING AND CALL TQO ORDER A JOINT MEETING
OF THE BANNING CITY COUNCIL AND THE BANNING UTILITY AUTHORITY




CONSENT ITEM

L. Resolution No. 2015-06 UA; Approving the Construction of Modifications
to Well No. 25 and Associated Cost Share . . ........ .. . 200

Open for Public Comments-
Make Motion

RECESS joint meeting and reconvene the regular City Council Meeting.

VI

VIII.

REPORTS OF OFFICERS

[. Animal Control Services Update (Informational Report)
Staff Report. . .. ..o 207

2. Selection of City Auditor

Staff Report. . . ..o e 209
Recommendations: Staff recommends the selection of Lance, Soll, and

Lunghard, LLP, as the City’s external auditors for the audit periods covering

June 30, 2015 through June 30, 2017 (with the option of extending through

June 30, 2020), and authorize the City Manager to execute the attached

contract for a three-year total of $175,872.

ANNOUNCEMENTS/REPORTS  (Upcoming Events/Other Items if any)
= City Council
s City Committee Reports
* Report by City Attorney
= Report by City Manager

ITEMS FOR FUTURE AGENDAS

New ltems —

Pending Items — City Council

1. Discussion regarding City’s ordinance dealing with sex offenders and child
offenders. (6/2015)

Discussion regarding Animal Control Services (7/2015)

Golf Cart Lanes (#/28/15)

Discussion regarding change in time for Council Meetings (4/28/15 — Part 2 — Goals)
Fee Study

Discussion on how to handle/address upcorning Assembly Bills

AR

{Dates attached to pending items are the dates anticipated when it will be on an agenda. The ftem(s) will
be removed when complefed,)




IX. ADJOURNMENT

Pursuant to amended Government Code Section 54957.5(b) staff veporis and other public records related to open
session agenda items are available at City Hall, 99 E. Ramsey St., at the office of the City Clerk during regular
business hours, Monday through Thursday, 7 am. fo 5 p.m.

NOTICE: Any member of the public may address this meeting of the Mayor and Council on any item
appearing on the agenda by approaching the microphone in the Council Chambers aud asking to be recognized,
either before the item about which the member desires to speak is called, or at any time during consideration of the
item. A five-mmute limitation shall apply to each member of the public, unless such time is extended by the Mayor.
No member of the public shall be permitted to “share” his/her five minutes with any other inember of the public.

Any member of the public may address this meeting of the Mayor and Council on any item which does not appear
on the agenda, but is of interest to the general public and is an item upon which the Mayor and Council may act. A
five-minute limitation shail apply to each member of the public, unless such time is extended by the Mayor. No
meinber of the public shall be permitted to “share” his/her five minutes with any other member of the public. The
Mayor and Council will in most instances refer items of discussion which do not appear on the agenda to staff for
appropriate action or direct that the item be placed on a future agenda of the Mayor and Council. However, no
other action shall be taken, nor discussion held by the Mayor and Council on any item which does not appear on the
agenda, unless the action is otherwise authorized in accordance with the provisions of subdivision {b) of Section
54954.2 of the Government Code,

In compliance with the Americans with Disabilities Act, if you need special assistance to participate in this
meeting, please contact the City Clerk's Office (951) 922-3102. Notification 48 hours prior to the meeting will
enable the City to make reasonable arrangements to ensure accessibility to this meeting. [28 CFR 35.02-35.104
ADA Tile ]




ST&GECOACH TOWN USA

g PROCLAMATION

WHEREAS, the people of Banning mourn the loss of former City ty Treasurer Audrel ]
Murphy Nathan who passed away on May2, 2015; and

WHEREAS, Audrey was born in Chicago, Illinois and moved to southern Californin
with her family during her teenage years; and

WHEREAS, she married Darrell “Murph” Murphy as a young woman. Together, they
led a life full of exciting business ventures; and

WHEREAS, After Murph's passing, Audrey moved to the Sun Lakes Conununity in
Banning, California; and

WHEREAS, she becamne very involved in community activities in Sun Lakes and the
City of Banning, including the Rotary Club, an organization she believed in passionately. She
also worked part time at the Methodist Church in Banning; and

WHERAS, Audrey remarried to Steve Nathan. They enjoyed traveling together, but
sadly their marriage was very brief, as he passed away only one year later; and

WHEREAS, Audrey kept a positive outlook on life; and

WHEREAS, she put a hobby she was very passionate about into action and wrote for the
Sun Lakes Lifestyles supplement of the Record Gazette Newspaper, brining publicity through her
writing to community organizations and events; and

WHEREAS, on August 13, 2002 Audrey was appointed by the Banning City Council as
City Treasurer and served in that capacity until December 10, 2004; and

WHEREAS, the City of Banning is a better place because of people like Audrey Murphy
Nathan. She is survived by her sister, Beverly Davis; her nephew Lee Davis and his wife Carolyn
Broussard Davis; nieces Deanna Davis and Sandra Davis; great nephew Daniel Davis-Williams;

and of course all of her Sun Lakes Lifestyle readers.

NOW, THEREFORE, BE IT RESOLVED, that I, Deborah Franklin, Mayor of the City
of Banning do hereby recognize and honor the life and connmmity service of Audrey Murphy
Nathan and the impact she has left upon the City of Banning.

IN WITNESS WHEREQF, I have set my hand
and caused the seal of the City of Banning,
California to be affixed this 12" day of May,
20135.

ATTEST:

Marie A. Calderon, City Clerk Deborah Franklin, Mayor




MINUTES 04/28/15
CITY COUNCIL SPECIAL MEETING

BANNING, CALIFORNIA

A special meeting of the Banning City Council was called to order by Mayor Franklin on April
28, 2015 at 4:08 p.m. at the Banning Civic Center Council Chambers, 99 E. Ramsey Street,
Banning, California.

COUNCIL MEMBERS PRESENT: Councilmember Miller
Councilmember Moyer
Councilmember Peterson
Councilmember Welch
Mayor Franklin

COUNCIL MEMBERS ABSENT:  None
OTHERS PRESENT: James E. Smith, Interim City Manager
David J. Aleshire, City Attorney

Rita Chapparosa, Deputy Human Resources Director
Marie A. Calderon, City Clerk

CLOSED SESSION

City Attorney Aleshire said the closed session are two matters of significant exposure to
litigation pursuant to Government Code Section 54956.9 (d)(2); existing litigation matter
pursuant Government Code Section 54956.9 (d)(1) - a) Robertson’s Ready Mix, Lt., v. City of
Banning; b) Burk, Takata, and Purvis vs. City of Banning et al; Case No. RIC 1408547; c)
Takata vs. City of Banning — Case No. RIC 502374; real property negotiations pursuant to
Government Code Section 54956.8 to confer with its real property negotiator James E. Smith in
regards to the Village at Paseo San Gorgonio(APN: 541-181-009 thru 012, 541-181-024 thru
028, 541-183-001 thru 004 and vacated rights-of-way as depicted on Tentative Parcel Map No.
36285; labor negotiations pursuant to the provisions of Government Code Section 54957.6 -
City 1s represented by the City Attorney and negotiations are with International Brotherhood of
Electrical Workers (IBEW) — Utility Unit and General Unit, Bannimg Police Officers
Association (BPOA), and San Bernardino Public Employees Association (SBPEA); and public
employee appointiment (a) Pursuant to Government Code § 54957, to continue discussing the
appointment of an employee to the position of City Manager, and (b) Also authorized pursuant
to Government Code § 54957.6 regarding labor negotiations continuing to discuss the filling of
the unrepresented positon of City Manager.

Mayor Franklin opened the closed session items for public comments; there were none.
Meeting went into closed session at 4:10 p.m. and reconvened at 5:03 p.m.
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ADJOURNMENT

By common consent the meeting adjourned at 5:03 p.m.

Marie A. Calderon, City Clerk
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MINUTES 04/28/15
CITY COUNCIL REGULAR MEETING

BANNING, CALIFORNIA

A regular meeting of the Banning City Council was called to order by Mayor Franklin on April
28, 2015, at 5:10 p.m. at the Banning Civic Center Council Chambers, 99 E. Ramsey Street,
Banning, California.

COUNCIL MEMBERS PRESENT: Councilmember Miller
Councilmember Moyer
Councilmember Peterson
Councilmember Welch
Mayor Franklin

COUNCIL MEMBERS ABSENT: None

OTHERS PRESENT: James E. Smith, Interim City Manager
David J. Aleshire, City Attorney
Dean Martin, Interim Admimstrative Services Director
Fred Mason, Electric Utility Dir.
Art Vela, Acting Public Works Director
Alex Diaz, Interim Chief of Police
Brian Guillot, Acting Community Development Director
Oliver Mujica, Contract Planner
Sonja De La Fuente, Office Specialist
Marie A. Calderon, City Clerk

The invocation was given by Rev. Daniel Pedraza, First Hispanic Baptist Church.
Councilmember Miller led the audience in the Pledge of Allegiance to the Flag.

REPORT ON CLOSED SESSION

City Attorney reported that the City Council met in closed session. The two items of significant
exposure to litigation were not discussed. In the existing litigation matter of Robertson’s Ready
Mix a status report was given and there was no reportable action taken. In the matter of Burk,
Takata, and Purvis vs. City of Banning a status report was given and no reportable action was
taken. On the matter of Takata vs. City of Banning a status report was given and there was no
reportable action taken. Concerning real property negotiations in regards to the Village at Paseo
San Gorgonio a status report was given and no reportable action taken. In regards to the three
bargaining units in labor negotiations a status report was given and no reportable action was
taken. Under public employee employment the position of City Manager was discussed and
there was no reportable action taken with regards to that item.

PUBLIC COMMENTS/CORRESPONSENCE/PRESENTATIONS

PUBLIC COMMENTS - On Items Not on the Agenda
1
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Dorothy Familetti-McLean, representing Banning Stagecoach Days addressed the Council
stating that two weeks after Stagecoach Days last year they started preparing for this year’s
Stagecoach Days and it is going to be better than ever. They are having a three-day rodeo and
selling specific tickets for Friday, Saturday and Sunday and presale tickets will be on sale in
July. It is costing them a lot of money and this whole thing is done through sponsorships,
donations and fundraisers. They are having a fundraiser this Thursday, April 30™ at Canyon
Lanes in Cabazon from 6 to 9 p.m. and the cost is $20.00 and includes three games and shoes
and there will also be raffle prizes.

Jeiry Westholder, 1151 Elisa Dawn invited the City Council to National Day of Prayer being
hosted at their church located at 5297 W. Wilson Street on May 7™ at 7:30 p.m. Also, he wanted
to address something that the Council addressed back in December or November of last year
concerning the Electric Department. He said it was pointed out to us how we are not the highest
in the state and he did a little homework and went over the four cities above Banning (see
Exhibit “A”). Now it is interesting to him that we had an increase in our utilities of 12% two
years ago and at the last Council meeting we have almost $7 million dollars in reserve for a non-
profit corporation. He encouraged the Council to consider rescinding that 12% increase and give
some relief to the people of this city who need it so desperately with their utilities.

Don Smith invited the Council and the public to a Memorial Day event on May 25" at 2:00 p.m.
to 5:00 p.m. at the Banning Women’s Club Building, 175 W. Hays. The memorial service will
start at 2:30 p.m. at the Memorial Plaque in the Memorial Garden honoring those people from
Banning who gave their all in war.

Frank Burgess, 2021 W. Wilson Strect addressed the City Attorney stating that in your report at
the last Council Meeting he kind of took offense to the City Attorney’s Assistant’s remarks of
the person complaining about $12 million dollars when it was actually only $6.5 million dollars
of what he calls “give away money” and that is under the Pardee Development that we hope
someday will be a reality. He said that he came January 12™ and it took three months to geta
report back and each time he stood before the Council he said he didn’t know the actual figure;
vou tell me the figures. He finds that it says, “Approximately $6.4 million dollars not near the
$12 million dollars....” He said that he wanted to know the truth and it shouldn’t take three
months for a citizen of Banning to get answers. He said he wanted to let the attomey know that
he appreciates whether it is $12 million dollars for $6 million dollars that we cannot afford to
give $6 million dollars to a development for 500 homes and the program calls for 35 to 40 years;
how many of us are going to be around.

City Attorney Aleshire responded to Mr. Burgess. He said that the $6 million assumes that all of
those permits get issued and one of the things is that there is a time deadline. If the developer
does not move quickly enough to get the project going, then he doesn’t get that fee credit and
that fee credit was minor compared to the fees that the City would collect from the other 4000
units that get built. That was negotiated under the direction of a prior Council and the Council at
that point in time felt it was very important to get that project up and going. The project got
delayed because of the litigation but that was built in there to provide an incentive to the
developer so that the development would proceed. He apologized for the length of time it took
to provide the information and there were several people in the City that could have come up
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with that information and eventually the Mayor because of the questioning did request that he
provide that information and because it costs the City money they wait to be instructed to do
things but because of that process it did take a period of time.

Mr. Burgess responded stating that in his question it was directed to the Mayor and the staff and
there is no reason for the attorney to be paid $400 or $500 dollars an hour to get this report back
and it should have been done by our own staff. They shouldn’t be picking up the phone and
calling the lawyer every time they want an answer; you have a city manager type government,
He hopes that this agreement gets torn up because that developer bought that land 5 to 10 years
ago at this lower price and he bought it for a development. He said that if he buys a warehouse
or a piece of property to develop it is at his expense and not at the taxpayer’s expense.

CORRESPONDENCE — None at this time.

CONSENT ITEMS

Mayor Franklin said that Consent Items 8, 9 and 11 are pulled.

1. Approval of Minutes — Special Meeting — 04/14/15 @nterviews)

Recommendation: That the minutes of the Special Meeting of April 14, 2015 be approved.
2. Approval of Minutes — Special Meeting — 04/14/15

Recommendation: That the minutes of the Special Meeting of April 14, 2015 be approved.
3. Approval of Minutes — Special Meeting — 04/14/15 (Closed Session)

Recommendation: That the minutes of the Special Meeting of April 14, 2015 be approved.
4. Approval of Minutes — Regular Meeting — 04/14/15

Recommendation: That the minutes of the Regular Meeting of April 14, 2015 be approved.
5. Report of Investments for March 2015

Recornmendation: That the City Council receive and file the monthly Report of Investments.
6. Approval of Accounts Payable and Payroll Warrants for Month of March 2015

Recommendation: That the City Council review and ratify the following reports per the
California Government Code.

7. Ordinance No. 1487, 2™ Reading: An Ordinance of the City Council of the City of
Banning, California, Approving a Categorical Exemption and Zoning Text Amendment
No. 15-97503 to Amend Chapter 17.36 (Sign Regulations) of the Zoning Ordinance
(Title 17) of the Banning Municipal Code.
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Recommendation: That Ordinance No. 1487 pass it second reading and be adopted.

10.  Resolution No. 2015-32, Clarifying Appropriation Instructions for Resolution No.
2015-12.

Recommendation: That the City Council adopt Resolution No. 2015-32.

Motion Moyer/Welch to approve Consent Items 1 through 7, and 10. Mayor Franklin
opened the item for public comments; there were none. Motion carried, all in favor.

8. Legal Service Agreement with McIntyre Law Group

City Attorney Aleshire gave a brief staff report stating that this has to do with a lawsuit two years
back. Basically there was James Smith and David Dysart that brought an action against the City
Council and Council Member Hanna. They defended the lawsuit on the basis of a SLAPP
motion that was basically saying that the lawsuit was really directed against the Council
Members participating in a public proceeding. This cause of action exists to protect Council
people in terms of bemg able to express opinion and not be subject to litigation so it actually
provides for recovery of attorney fees. The City received a judgement of $80,000 in attorney
fees and the then City Manager, Mr. Takata, spent some time trying to work with Mr. Smith and
Mr. Dysart to work out an agreement in terms of settlement payment and ultimately nothing
came of that conversation, At that point of time the City had the ability of going forward in
trying to collect a judgement lien to collect the money. He said that their law firm bills by the
hour and the idea was brought up that we basically proceed with a contingent fee lawyer and the
contingent fee lawyer is the McIntyre Law Group. You have on your agenda this evening a
contract with them to undertake the representation of the City in this matter. The amount of the
fee is 25% of the total gross recovery and they would not bill hourly but instead would get their
recovery out of any award that is collected.

Councilmember Moyer brought up a couple of item: 1) page 93 the initial sentence says, “In
addition, and upon written consent of the City...” he would like that to read as, “...upon written
consent of the City Council,”... The reason being that the clause goes on to say what he can get
in addition to the 25% on an hourly basis and it goes on later to say that that can amount to a sum
up to $25,000. So he would like the Council to be the determining factor on whether we spend a
lot of money. 2) On page 96, No. 4. Coordination of Work, 4.2 Contract Officer. It currently
says, “City Atforney is hereby designated as being the representative of the City...” and he
would like to change that to, “City Manager is hereby....”

City Attorney said that they can make those changes.

Councilmember Miller said that the two individuals are well-known in this city and quite
prominent and he would like to know what efforts were made to reach a settlement in this
respect.

City Attorney Aleshire said the liability here is joint and several which means that either one of
them could have been held liable for the whole $80,000 dollars. First, they did to try and work
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out a settlement, the offer was made that if we couldn’t reach a settlement with both of them, we
would enter into a settlement with one for instance, half the amount, $40,000 and that would be
the limit of their liability and we would have to go after the other person for the remaining
amount. His recollection was that in that conversation we were willing to discount a little bit
Irom exactly half. Initially in the discussion there was one point where we had reported to the
Council that was acceptable and were going to work out the details of it but ultimately they were
never able to get a final agreement from either party.

Mayor Franklin opened the item for public comments.

Frank Burgess said that he spoke to Mr. Dysart after reading the agenda yesterday and Mr.
Dysart advised him that the City was fumished a bankruptcy clearance on this matter. Mr,
Burgess feels that as important as the Dysart name is in this community that it should be checked
and dropped and his name should not appear at all on any part of it. Here we have two local
people in this community right or wrong, he wasn’t involved and doesn’t know anything about it
but we are going to take the axe to them for $80,000 dollars and when you go down to page 118
of the agenda you are going to be asking to waive $1.2 million on a company that is still in
existence and his concern if you waive this and you don’t take action when you get to that item
you are allowing that man to stay out there and gouge other cities with other environmental
problems. You spent $1.8 million on the east Ramsey oil spill, you collect $625,000 and in this
package on page 118A you are asking to waive fees because these two fellows have no money
and they are going to pay between themn $50,000 and let it go away; what is the justification.
These are strangers that came into town and took advantage of the citizens of Banning and the
other two, like or dislike personally, you are going to put liens out there and hire a collection
agency and spend more money. They get 25% of whatever they will collect; if they will collect
and obviously, according to Mr. Dysart he owns no land so you can’t put a lien against his
property and number two, you need to recheck your papers to see if perhaps he is telling the truth
that he was cleared under the bankruptcy law because mention his name here in public and if he
does have a clearance, then you are jeopardizing this City to more lawsuits against you for
bringing it up so be sure and have it checked out. Any action you have with Mr. Smith that is up
to you and the courts but verify what he has said and get Mr. Dysart’s name off of all the paper
work or prove that it is wrong.

Inge Schuler, resident of Banning addressed the Council stating that she wanted to pick up on
Mr. Moyer’s comments about the fees for the litigation attorney and this firm that is trying to
collect. She thanked the Council for finally bringing this up. This has been going on for a very
long time and on page 92 of the packet it is not just $80,000 dollars but unspecified additional
charges that can be attached to that and she would like to know what the total amount would be
and she does also think we should leave it at the 25% max and no additional hourly charges
because that can go until the attorney gets all the money and we get nothing. She is very pleased
to see that we are finally going after some people, local people who have gouged the citizens on
various charges and this is not the only case. She wished that the City would pursue any of the
other claims that we have against individuals, companies and organizations that we get our
money and that in the future we are not as footloose or fancy free with giving money away.

Don Smith addressed the Council stating that he has numerous times used the services of the
Meclntyre Law Group for collection efforts and he has been quite satisfied with their services.
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They don’t often call up and ask for hourly addrtions but if they do, what they say is here is what
we have done. We have done all the normal things covered under your contract but there is this
extra thing we could do that cost money if you want to do it and then you decide whether or not
you want to do it. He said that he has also been informed that Mr. Dysart received a Chapter 7
discharge so you may want to look into that before you turn it over to collection.

Mayor Franklin closed the item for further public comments.

City Attommey Aleshire responded that he doesn’t know that the bankruptcy discharged their
claim and that would be something for the Mclntyre Law Group to deal with. He thinks that
there is the potential of having some extra cost ifems and they would need to get our approval
and we can certainly make sure that the Council has to directly approve any of those changes by
modifying the agreement. The other thing that you haven’t dealt with is whether you would like
the City Manager or the City Attorney to be the contract officer.

There was some further Council and staff discussion in regards to possible extra charges and
having the City Manager as the contract officer rather than the City Attorney.

Motion Moyer/Miller that the Council approve Consent Item No. 8, to approve the
Professional Services Agreement with McIntyre Law Group approving a contingency fee
contract for legal services in the collection of judgement due to City case of Smith v. Hanna
(RSC Case No. RIC 474602, appellate Case No. E045670); along with the suggested two
changes. Motion carried, all in favor.

9. Resolution No. 2015-26, Rejecting the Lease of One (1) New Elgin CNG Crosswind J
Sweeper with an Option to Purchase and Rescinding the Approval of Resolution No.
2015-01, and Rejecting Any and All Bids Solicited for the City Street Sweeper Lease or
Purchase.

Acting Director Vela gave the staff report as contained in the agenda packet.

Councilmember Peterson said that back when this resolution was originally approved and under
Rule 1186 he has since researched that rule a bit and that rule was utilized that we couldn’t go
forward with our existing machine and that we needed to buy a new machine. So in reading
Rule 1186 we can rebuild that engine and keep it, right?

Acting Director Vela said that was correct. In the original staff report Rule 1186.1 was not
correctly listed for this street sweeper and applied to the purchase of a new street sweeper. He
said that there is a rule out there that requires that both motors on a two-motor street sweeper
meet the particulate filter requirements. Currently the existing street sweeper has a particulate
filter on the chassis motor but it does not have one on the auxiliary motor which powers the
street sweeper component of the street sweeper. We can repair the existing motor and would
have to put a particulate filter on it and they have received some informal bids to do that (have
not gone out for formal bid process) and those numbers look to be about $75,000 to repair the
existing auxiliary motor. The manufacturer has told him that it would be difficult for a
manufacturer to do that repair just for warranty reasons so would have to go out to a third party
to do that.
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Councilmember Peterson said in going back to the motor portion and it is a John Deere engine
and he has looked at the internet and looked at the website for the Elgin Sweeper with a John
Deere engine and he has found those engines completely rebuilt for less than $7,000. How are
we going to $70,000 when we can get delivered to our door a completely rebuilt John Deere
engine for §7,0007

Acting Director Vela said he would be interested to see that bid and if that is something that they
can look at he can definitely give them a call but he would be a little concerned again about those
warranty periods. His question would be is that just for repair of the motor and may not include
the particulate filter?

Councilmember Peterson said that he is just talking about the repair or the rebuilt of the engine.

Acting Director Vela said that another option that he spoke to the manufacturer about and some
agencies go with this option is that they take off the entire auxiliary motor so basically what you
are left with is a chassis and a motor. They come in with a brand new auxiliary unit that meets
the particulate criteria and a brand new hopper and the quote was for about $130,000 but he was
also told that if we were to refire that unit 5 or 6 years down the line there would be some resale
value to that unit.

Councilmember Peterson said that the freightliner chassis and engine only have 58,000 miles on
it so it has 150,000 miles to go on the engine and chassis before you even begin to worry about
it.

Acting Director Vela said the one last option would be to purchase a brand new one and if you
do that we would have to meet the 1186.1 rule. That would cost about $300,000 and that would
be a CNG vehicle and that could be funded through grant funds so all these other repairs would
come strictly through General Fund funds.

Councilmember Peterson said that since we are at 2001 we are not subject to the 1186 Rule
through the AQMD or the other rules for the existing sweeper.

Mayor Franklin said that this item would come back to the Council since we are ouly rejecting
the bid. Acting Director Vela said unless it is possible to get direction on which way to go with
the solicitation of bids on either the replacement or a brand new unit.

City Attorney Aleshire said the only item on the agenda is the rejection of the bid. You have had
some dialogue and staff can come back and make a recommendation in terms of other options.

Councilmember Miller thanked Councilmember Peterson for his research and the reason he is
mentioning this is because he would like to emphasize that all of the money that we spend it not
ours and it is the taxpayer’s money and if you take a look at everything we do there is very
careful discussions of whether or not any money should be spent.

City Attorney Aleshire said that there is a substitute resolution and it is more or less the same but
there is an added paragraph that deals with the reasons for rejecting the bid. The prior resolufion
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sort of said it is being rejected in the best interest of the City. The added paragraph now talks
about the fact that there were some inaccuracies in the bid specifications and that that is the
reason we are rejecting the bid.

Mayor Franklin opened the item for public comments; there were none.

City Attorney Aleshire at this time read the second “Whereas” clause that was added to
Resolution No. 2015-26 as follows, “Whereas, in response to the bid protest the City staff
conducted a review of the procurement process, street sweeper specifications and regulatory
compliance, and determined that the Elgin Sweeper Lease/Purchase was not the lowest
responsible bidder, and the procurement process did not include written criteria to properly
evaluate the different street sweepers considered for the award.”

Motion Moyer/Miller that the Council approve Consent Item No. 9, adopting Resolution
No. 2015-26, Rejecting the Lease of One (1) New Elgin CNG Crosswind with an Option to
Purchase and Reseinding the Approval of Resolution No. 2015-01, and rejecting any and all
bids solicited for the City street sweeper lease or purchase, as revised. Motion carried, all
in favor,

1T, Settlement Agreement with Hunter Consulting, Inc. (“HCI?)

City Attorney Aleshire said that in the Dureau matter the City cleaned up an oil spill and spent
approximately $1.8 million cleaning it up. We sued various parties that were responsible and
basically it was a homeless person who had turned over the barrels. We sued him as a Doe; we
sued the property owner, and sued the former tenant who left the oil barrels there. As the
litigation proceeded, it turned out that the only responsible party who had any funding was the
property owner Dureau and as they were ready to go to trial they brought an expert in to help
them and the expert’s opinion was that the cleanup should have only cost $600,000. So that was
the expert testimony that they had to produce i the action. We actually won the lawsuit and the
judgement was for $625,000 which was the full amount that our experts SCS estimated the
cleanup was going to cost. At that point the City had had a report in its possession from an
independent expert at the time the $1.8 million was approved. That independent report that was
not shown to the Council indicated that the outside expert had looked at the $1.8 million and
questioned $1.2 million of the charges that had been collected by HCI which was the entity that
did the actual cleanup. The outside opinion did not necessarily say that all of those charges were
bogus but said that there was insufficient documentation and asked a number of questions. The
questions that were in that report were not presented to the Council when the Council voted to
approve the payment of the $1.8 million. With the conclusion of the Dureau case we
commenced an action against HCI for basically overbilling, for not legitimately charging and for
the excessive charges that our expert SCS indicated occurred. The problem was that as we did
some background research and it turned out that there were some other litigation matters the firm
had been involved with and there were some questions regarding their resources and ability to
pay. Council wanted to be sure that as we proceeded with the matter and there was a question of
insurance and they got into quite an exercise going after the insurance company to try and
determine whether there was insurance and whether it could be triggered. They felt for a period
of time that the insurance was trigged and they would be able to proceed against the insurance.
The other side got quite aggressive so they started spending a lot of money in depositions. He
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satd that Councilmember Moyer indicated that the legal bills staried going up and we came to
believe that our chances on the insurance were less than 50/50 and when they checked out the
resources of the entity itself they were quite limited. The Council was concerned with trying to
confrol its legal budget and we were at a point where we were either going to have to do
significant additional discovery and when it was presented back to the Council he said they were
asked to find out if there was any potential settlement. HCI offered $50,000 and various things
were done to get the number higher but they wouldn’t budge from that number so they have
negotiated this settlement agreement and it has been put on the Council agenda for approval.
They had projected if they went forward with trial the legal costs could have been a quarter of a
million dollars if they went ahead with the trial. They also felt that they had some of their own
witnesses that were deposed who’s opinion was that the billing was reasonable and that the
original charges by HCI were reasonable so their legal position was undercut in terms of
litigating on that basis, The direction they received was in closed session but the actual
agreement itself’ comes before the public in open session for approval so that we are being
transparent and so that everyone knows what is going on.

Councilmember Miller said again, a previous City Council did not examine all the documents
and therefore paid a bill that information said should not be paid. Again, all he can say is that it is
the responsibility of the City Council to read every document carefully and this Council does.

City Attorney Aleshire said he doesn’t disagree that it is important for the Council to read every
document. He said that the independent opinion was not in the Council packet and the staff
report said there was an “independent opimion” and since it did not reveal that there were any
issues or questions it implied that that was safisfactory. So of course, the Council was alerted
that there was a report and none of the Council people asked for a copy of the report and went
back and read it but the Council does get a lot of information and he thinks that as staff we would
provide relevant reports such as that and the report should have been included in the packet itself
or staff should not have made the recommendation they did.

Mayor Franklin opened the item for public comments.

Frank Burgess addressed the Council stating that it is sad to think one more time our prior
Council has cost us $2.2 million dollars and based on what the attorney just said even though you
didn’t get a copy of that report you authorize it under your warrants in paying the bills which
tells him that they were not examine the warrant register. Also you need a Finance Committee of
two that checks the warrant registers and makes sure the purchase orders are in order. Also, in
this report it says to go to trial July 15" and it sounds to him like your money is pretty well spent
other than the day at the trial. Also these two gentlemen, if you go on the internet as he did, are
still in business. If there is something dishonest in this company, don’t let it fall on other city’s
backs or other people’s homes that are being torn down or whatever. You have an obligation to
protect the citizens of Banning. So these two fellows don’t have the money but yet they are
going to come up with $50,000. You need to pay attention to what is in your agenda packet and
put a stop to this waste of our money.

Linda Pippenger, resident of Banning said she doesn’t understand how they could not have
insurance. She said with their little, tiny American Air Service that they had the City would let
us work for thern but when they went to get paid she had to provide proof of insurance on the
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vehicles, her workman’s comp, her contractors liability and even had to have a waiver of
subrogation which no one else every asked her for so she doesn’t understand how HCI got that
huge contact without proving they had insurance and why we couldn’t collect on their insurance.

Mayor Franklin closed the item for further public comment.

City Attorney Aleshire said in regards to the insurance question it is not that they don’t have any
insurance; they do have insurance but you can’t get insurance for fraud. For negligence and
things like that you have insurance and the question here was whether these actions were
intentional and basically there was fraud that was occurring here. Also there are questions on
environmental coverage and insurance doesn’t necessarily cover environmental liability, you
have to get special insurance for that. So the problem was that the particular acts that we thought
occurred were not covered by the insurance that they had. In regards to the comment that we
have a judgement lien against property, we do. In the Dureau case we have a judgement lien
against the Dureau property. Dureau actually had a number of parcels of property so in that case
they felt they could pursue that to the end because there was rteal property that had value.
Durcau had filed an appeal and gone through various steps but we have gotten paid for that so
that case is not the problem at this point in time.

Councilmember Peterson said he has personally overturned every rock in this case and looked at
every possible way to be able to collect money. The attorneys have tried to recover money.
Through litigation the law firm has recovered approximately $600,000 dollars from Dureau and
then a settlement from HCI. That is all we are going to get. There have been some mistakes and
unfortunately there is nothing we can do about them. You can beat the old Council, the old staff:
you can beat them to death but it is not going to change it. He assured the public that this
Council has done everything they can possibly do to recover what was wrongfully taken.

Councilmember Moyer said sometimes you just have to cut your losses and move on and agrees
with Councilmember Peterson in that you just have to move on.

Motion Welch/Peterson that the Council approves Consent Item No. 11, approving the
Settlement with Hunter Consulting, Inc. (“HCI”) and authorize the Interim City Manager
to execute it. Motion carried, all in favor.

PUBLIC HEARINGS

L. Consideration of Ordinance No. 1486, Approving the Categorical Exemption and Ordinance
No. 1486 to Amend Chapter 5.52 (Shoppimg Carts) of Title 5 (Busiess Licenses and
Regulations) of the Banning Municipal Code.

(Staff Report - Brian Guillot, Acting Community Development Director)

Acting Director Guillot gave the staff report as contained in the agenda packet. At this time he
highlighted two of the major changes in regards to this item with one being Section 5.52.010 D,
Mandatory Plan to Prevent Cart Removal/Evaluation Report, and Section 5.52.080 related to
Businesses Without Shopping Carts and this would also go along with our recycling centers. He
said he was able to personally speak with the two recycling centers and they were welcoming of
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this provision. The whole intent of this ordinance is that we do not want abandoned shopping
carts on our streets.

Mayor Franklin opened the item for public comments; there were none.

There was some Council comments and staff dialogue in regards to the use of Waste
Management trash cans being used for recycling goods.

Mayor Franklin asked the City Clerk to read the title of Ordinance No. 1486, City Clerk read: “An
Ordinance of the City Council of the City of Banning, California, Approving a Categorical
Exemption and Amending Chapter 5.52 (Shopping Carts) of Title 5 (Business Licenses and
Regulations) of the Banning Municipal Code.”

Motion Welch/Peterson to waive further reading of Ordinance No. 1486. Motion carried, all
in favor.

Motion Welch/Moyer that Ordinance No. 1486 pass its first reading and approval of the
Categorical Exemption. Motion carried, all in favor.

REPORTS OF OFFICERS

Mayor Franklin moved up Item No. 2 at this time.

2. Review of Banning Police Department - Informational Report
(Staff Report — Alex Diaz, Chief of Police)

Chief Diaz gave his staff report as contained in the agenda packet going over the acftivities that
they have been able to do since he took over the department last year starting with:
reorganization of the department in regards to admimstration; sworn personnel, police reserve
program; dispatch, code enforcement, records bureau, property/evidence rtoom; chaplain
program, citizen volunteer program. He also went over the Community Oufreach Programs
which include Banning Police Activities League (BPAL); Safe Streets Now; Neighborhood
Watch; and WeTip. In regards to sown personnel we are at about .87 officers per 1000 which is
very well below the national norm of 2.5 officers per 1000 and despite those numbers they have
been able to do an adequate job in providing safety for our citizens. Unfortunately they have a
couple of programs that have affected how they do their job out in the community and it is not
just particular to the city of Banming but particular to California. AB 109 has been one of those
programs even though it hasn’t had a profound effect yet they have had a substantial amount of
low level prisoners have been released to our communities impacting how they do their work out
to the community. Another program that has affected how they do business is Proposition 47 and
he explained what that entailed. He has a proposal to start-up a Problem Orented Policing
{P.O.P.) Team with their maimn goal of going after the big crime and a lot of this goes back to
drugs and the supplier and this team could also deal with quality of life issues. IHis proposal
would be for three additional bodies to offset that team. He also talked to the Council about
some technology based programs such as PSEC (Public Safety Enterprise Communication
System), the upgrade of camera systems for their vehicles and also the use of body-wom
cameras, and on-line crime reporting system. This can be accessed through their Banning Police

11
reg.mtg.-04/28/15




Department’s website. They are trying to mitigate the fact that they don’t have as many officers
out on the street by providing some services for our citizens to self-report.

There were some Council questions and discussion with staff in regards to this written report
being available to the public, Proposition 47 language and the problem with people showing up
for court, police department stats and the need for more police officers, and community outreach.
Council also thanked Chief Diaz and his department (sworn officers, non-sworn officers,
volunteers and reserve officers) for doing the best with what they have. Chief Diaz also gave
the Police Department web address: www.banningpolice.org and also where someone can report
crimes and that is: www.crimereports.com. He also mentioned that we are going to be one of the

- few agencies in Riverside County and San Bernardino County that are to going to the text “911”
and that should be operational in the next three to four months. Also their police survey is still in
progress and that will assist the department when they do their three-year plan.

Mayor Franklin opened the item for public comments.

Don Smith addressed the Council stating that our police department is now open to the public
more days a week than city hall is and they are doing more with less. In 1992 the State was in a
recession and like the State always does when they do not have enough money they said there is
a whole bunch of money that the cities have that we can use and the cities can do with less so we
were in a declining budget with less police officers than we would like to have had at the time.
Over the next two years we added three and went from 28 to 31 so in 1992 with a smaller
population we have more sworn officers than we have right now in 2015. At that time we went
down to one lieutenant for budgeting reasons while increasing the amount of persons on the
street and actually created a special enforcement patrol. The ability to have somebody not on a
regular shift but can be assigned different hours or different weeks and they can hear a problem
that we need to do something about so that team can have their hours and their efforts directed
directly to that so how do we go about adding three extra officers. You are going to have to go
through the budget and it is not easy and go line, by line, by line because this city deserves the
police department to which we are entitled. Hopefully we will soon have good news on the
Robertson’s lawsuit and start discussing how we can spend that money. He said the police
department is headed in the right direction and have a plan as to what to do five years from now
and he appreciates that forward thinking.

Jerry Westholder addressed the Council stating that he is very pleased with Chief Diaz and feels
we have the right guy. He also echoed what Councilmember Peterson said in regards to AB 109
being a problem and it has been proven it is a problem and will be more of a problem when we
have probation here. Also, with that in mind we seriously need to consider the plight of our
police department. He agreed with what Don Smith said in regards to the Measure J money and
funding more officers. To draw from his human resource’s background the number one cost that
we pay for employees in any business i1s training and if you get somebody else and you train
them the average life-span in a department is 3 to 5 years and then they move on. So what we
might what to consider is more money upfront by funding our own officers through the academy
because that would generate more loyalty and we could get thern under contract and keep them
for a longer period of time and general more loyalty in our department. Also, prior
administrations were not really big on volunteers and at one time we had 85 to 87 volunteers in
the police department that saved our City a million to a million and a half dollars a year and he
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knows that Chief Diaz is working on beefing up the volunteers and one things they used to do
was to go around and pick-up the shopping carts. We had a very active volunteer group that was
excellent in serving the City so we may want to consider encouraging in the community more
volunteerism through the police department. He urged the Council that whatever money we can
get for additional officers is only going to benefit us especially in the community we live in,
along with the jail facility in the city and the releasing of prisoners into our area we need to
basically fund the department to the best of our ability.

1. Resolution No. 2015-33, Approving the Agreement Relating to the Joint Audit Among
the Boulder Canyon Project Contractors and the Southern California Public Power
Authority Pursuant to the Boulder Canyon Project Electric Service Contract and the
Boulder Project Implementation Agreement.

(Staff Report — Ired Mason, Electric Utility Director)

Director Mason gave the staff report as contained in the agenda packet.
Mayor Franklin opened the item for public comment. There were none.

Motion Peterson/Welch that the City Council adopt Resolution No. 2015-33, Approving the
Agreement Relating to the Joint Audit Among the Boulder Canyon Project Contractors
and the Southern California Public Power Authority Pursuant to the Boulder Canyon
Project Electric Service Contract and the Boulder Canyon Project Implementation
Agreement. Motion carried, all in favor.

ANNOUNCEMENTS/REPORTS  (Upcoming Events/Other Items if any}

City Council

Mayor Franklin —

" Reminder that the courthouse is opening on Monday, May 4, 2015.

= Thank you to all of the departments that participated and residents that came out for our 9%
Annual Disaster Preparedness Expo. It was a true community event and all of the City
departments participated to make it a success and to all of the residents that are trying to get
prepared for an emergency that may occur.

ITEMS FOR FUTURE AGENDAS

City Committee Reports - None

City Attorney Report — Nothing at this time to report.

Report by City Manager — Nothing to report at this time,

ITEMS FOR FUTURE AGENDAS

New Items - None

Pending Iteins:
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Discussion regarding City’s ordinance dealing with sex offenders and child offenders.
(6/2015)

Discussion on how the City Council handles donations to the City.

Discussion regarding Animal Control Services (7/2075)

Discussion regarding Police Staffing 4/28/15)

Golf Cart Lanes (#/28/15)

Bond Workshop (Midvear Budget) (4/28/15)

Discussion regarding change in time for Council Meetings (4/28/15 — Part 2 — Goals)

Nk wN

(Dates attached to pending items are the dates anticipated when it will be on an agenda. The item(s) will be
removed when completed )

ADJOURNMENT

By common consent the meeting adjourned at 7:33 p.m.

Marie A. Calderon, City Clerk

THE ACTION MINUTES REFLECT ACTIONS TAKEN BY THE CITY COUNCIL. A COPY OF THE MEETING IS
AVAILABLE IN DVD FORMAT AND CAN BE REQUESTED IN WRITING TO THE CITY CLERK’S OFFICE.
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City
Pasadena
Anaheim
Modesto
San Diego

Banning

Population

139,731
345,000
205,000
1,355,896

30,506

Median Income

$ 65,000
B 000 %
$143,000
$ 45,000
$ 62,000

S 36,000

Below Poverty

02.8%
01.2%
10.0%
05.3%

17.0%

Public Comments
Bahibit “Al
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ORDINANCE NO. 1486

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY
OF BANNING, CALIFORNIA APPROVING A
CATEGORICAL EXEMPTION AND AMENDING CHAPTER
552 (SHOPPING CARTS) OF TITLE 5 (BUSINESS
LICENSES AND REGULATIONS) OF THE BANNING
MUNICIPAL CODE

WHEREAS, on September 26, 1995, the City Council adopted Resolution No. 11995-
150 regulating shopping carts used by local retailers in accordance with Business and
Professions Code Section 22435-22435.8; and

WHEREAS, the increasing number of shopping carts abandoned in fields and along
roadways does not contribute to a positive view of the City, and this issue counteracts the
General Plan Economic Development Element Goal of providing “a balanced, broadly-based
economy that provides a full range of economic and employment opportunities, while
maintaining high standards of development and environmental protection,” and, in particular, the
presence of abandoned shopping carts discourages business development and opportunities due
to the perceived negative views and implications; and

WHEREAS, on August 6, 2014, during a regularly scheduled meeting, the Planning
Commission conducted a Study Session to consider complaints from the community regarding
abandoned shopping carts and upon the conclusion of the Study Session, the Planning Commission
provided direction to City staff to meet with the businesses and other stakeholders to solicit their
comments and concerns regarding this issue and to discuss possible solutions; and

WHEREAS, on September 24, 2014, City staff held a meeting with local retail businesses
and other interested parties, and it was recognized by the group that there appears to be adequate
ordinances in place, but there is a lack of enforcement to address the issues related to abandoned and
stolen shopping carts; and

WHERFEAS, on February 4, 2015, during a regularly scheduled meeting, the Planning
Commission conducted a Study Session to discuss options for revising the shopping cart
regulations that meets the needs of both the community and the economic interests of those
involved and to seek direction from the Planning Commission as to how to proceed with in this
issue and, upon the conclusion of the Study Session, the Planning Commission provided
direction to City staff to prepare an Ordinance to address the issue of abandoned shopping carts
within the City; and

WHEREAS, the City Council has authority pursuant to Section 1.04.040 (Amendatory
Ordinances) of the City of Banning Municipal Code and California Governinent Code §50020 to
approve, approve with modifications, or disapprove amendments to the Municipal Code; and
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WHEREAS, on April 1, 2015, during a duly advertised public hearing, the Planning
Commission adopted Resolution No. 2015-06 recommending to the City Council the adoption of
Ordinance No. 1486 approving the Categorical Exemption and amending Chapter 5.52
(Shopping Carts) of Title 5 (Business Licenses and Regulations) of the Banning Municipal Code;
and

WHEREAS, on the 17™ day of April, 2015, the City gave public notice by advertising in
the Record Gazette newspaper of the holding of a public hearing at which the Categorical
Exemption and Ordinance No. 1486 would be considered; and

WHEREAS, on the 28" day of April, 2015, the City Council held the noticed public
hearing at which interested persons had an opportunity to testify in support of, or opposition to
the proposed ordinance, and at which time the City Council considered the Categorical
Exemption and Ordinance No. 1486; and

WHEREAS, at this public hearing on the 28" day of April, 2015, the City Council
considered and heard public comments on the proposed Categorical Exemption and Ordinance;
and

WHEREAS, the City Council has carefully considered all pertinent documents and the
staff report offered in this case as presented at the public hearing held on the 28™ day of April,
2015.

NOW THEREFORE, BE IT HEREBY ORDAINED by the City Council of the City
of Banning as follows:

SECTION 1. ENVIRONMENTAL.

California Environmental Quality Act (CEQA)

In accordance with the requirements of the California Environniental Quality Act (CEQA), the
City Council has analyzed proposed Ordinance No. 1486 and has determined that it is
Categorically Exempt from CEQA pursuant to Section 15061(b)(3) of the CEQA Guidelines
which provides that CEQA only applies to projects that have the potential for causing a
significant effect on the environment. Where, it can be seen with certainty that there is no
possibility that the activity in question may have a significant effect on the environment, the
activity is not subject to CEQA. The amendments to the Banning Municipal Code do not relate
to any one physical project and will not result in any physical change to the environment.
Therefore, it can be seen with certainty that there is no possibility that Ordinance No. 1486 may
have a significant adverse effect on the environnient, and thus the adoption of this Ordinance 1s
exempt from CEQA pursuant to Section 15061(b)3) of the CEQA Guidelines.

Multiple Species Habitat Conservation Plan (MSHCP)
The amendments to the Banning Municipal Code do not relate to any one physical project and
are not subject to the MSHCP.
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SECTION 2. CITY COUNCIL ACTION.
The City Council hereby takes the following actions:
1. Banning Municipal Code §5.52.010 is hereby amended adding §5.52.010.C as follows:

“Findings and Purpose. Abandoned shopping carts constitute a nuisance, create
potential hazards to_the health and safety of the public, and interfere with
pedestrian and vehicular traffic within the City of Banning. The accumulation of
wrecked, dismantled and abandoned shopping carts on public or private propeity
also tends to create conditions that reduce property values, promoting blight and
deterioration in the City. The intent of this Chapter is to insure that measures are
taken by store owners to prevent the removal of shopping carts from store
premises and parking lots, to make the removal of shopping carts a violation of
this Code, and to facilitate the retrieval of abandoned carts as permitted by State
law. Further, this Chapter is intended to supplement existing State law regarding
shopping carts as set forth in California Business & Professions Code, section

22435, et seq.”

2. Banning Municipal Code §5.52.010 is hereby amended adding §5.52.010.D as follows:

“Enforcement of Chapter,

(a) Everv cart owned or provided by any business establishment in the
City of Banning must have a sign permanently affixed to it that contains the
following information:

1 Identifies the owner of the cart or the name of the business

establishment, or both;

2) Notifies the public of the procedure to be utilized for
authorized removal of the cart from the business premises;

3) Notifies the public that the unauthorized removal of the cart
from the premises or parking area of the business establishment is a
violation of State and City of Banning law;

4 Lists a telephone number to contact to report the location of

the abandoned cart; and

5) Lists an address for returning the cart to the owner or

business establishment.

{b) Failure to comply may subject the violator to any civil, crimyinal, or
administrative remedies as provided by law.”
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3. Banning Municipal Code §5.52.010 is hereby amended adding §5.52.010.E as follows:

“Prohibiting Removal or Possession of Abandoned Shopping Carts.

(a) It shall be unlawful to either temporarily or permanently remove a
cart from the premises or parking area of a business establishment without the
express prior written approval of the owner or on-duty manager of the business
establishment. Written permission shall be valid for a period not to exceed 72
hours.

(b) It shall be unlawful to be in possession of a cart that has been
removed from the premises or parking area of a business establishment unless it is
in the process of being immediately returned to the owner or business
establishment.

(c) This section shall not apply tfo carts that are removed for the

purposes of repair or maintenance.

(d) Failure to comply may subject the violator of the cart to any civil,
criminal, or administrative remedies as provided by law.”

4. Banning Municipal Code §5.52.010 is hereby amended adding §5.52.010.F as follows:

“Mandatory Plan to Prevent Cart Removal/Evaluation Report. Every owner shall
develop and implement a specific plan to prevent customers from removing carts
from the business premises {"prevention plan"). The prevention plan must include
the following elements and a detailed description of how they will be

implemented:

(a) Notice to Customers. Written notification shall be provided to
customers that removal of carts from the premises and parking lots are prohibited
and a violation of state and local law. This notice may be provided in the form of

flyers, warnings on shopping bags, or any other form of written notification that
will effectively notify customers of the prohibition.

(h) Signs shall be placed in pertinent places near door exits and near
parking lot exits that warn customers that cart removal is prohibited and constitute

a violation of state and local law.

(c) Specific_physical measures shall be implemented to prevent cart
removal from the business premises. These measures may include, but are not
limited to, disabling devices on all carts, posting of a security guard to deter and
stop customers who attempt to remove carts from the business premises, bollards
and chains around business premises to prevent cart removal, security deposits
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required for use of all carts, or the rental or sale of carts that can be temporarily or
permanently used for fransport of purchases. As an alternative to implementing
specific physical measures, a business shall contract with a cart retrieval service

to retrieve carts removed from its premises within a forty cight (48) hour period.

{d) If a prevention plan was in place the previous vear, a report shall
be submitted to the City evaluating the measures that were used and approved in
the prior calendar year. The report shall include, but not be limited to, the
inventory of carts owned/used by the business establishment and the number of
carts that had to be replaced due to loss, theft or abandonment.”

5. Banning Municipal Code §5.52.010 is hereby amended adding §5.52.010.G as follows:

“Prevention Plan/Evaluation Report Timelines and Approval Process.

(a) Existing Qvwners, The proposed prevention plan for preventing carl
removal shall be submitted for approval to the City Manager or his‘her designee
within thirty (30) days of receiving notice from the City that such a_plan is
required pursuant to this Chapter. An evaluation report shall be submitted by
January 1 of each vear thereafter.

(b) New Businesses and Change in Ownership. If a new business
begins conducting business in the City and provides carts to its customers, the
new owner shall notify the City Manager or his/her designee within thirty (30)
days of opening the business to the public and subniit a new prevention plan or
contract with a cart refrieval service. If an existing business changes ownership,
the new owner shall notify the City Manager or his/her designee within thirty (30)
days of the change and submit a new prevention plan, agree to adopt the existing
prevention plan on file with the City for that business or contract with a cart
retrieval service. An evaluation report shall be submitted by January 1 of each

year thereafter.

(c) Approval. Within thirty (30) days of receipt of the prevention plan,
the owner shall be notified whether the prevention plan is approved. If the plan is
not_approved, the notice shall state its reasons and provide recommendations to
the owner to ensure plan approval. The owner shall submit a new prevention plan
within fifteen (15) days of receiving this notice. Once a prevention plan is
approved, the proposed measures shall be implemented by no later than thirty (30)
davs after City approval is given. If an evaluation report is submitted, the
prevention measures shall be continued until and unless the City indicates that a
measure(s) needs to be modified. Unless otherwise agreed, any modifications to
the plan imposed by the City shall be implemented within thirty (30) days after
the City notifies the owner of the needed modifications.
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(d) Revocation, If more than sixty (60) carts are retrieved by the City
within a six (6) month period, the owner’s prevention plan will be revoked upon
notification by the City and the owner will be required to submit a new prevention
plan to the City Manager. Any owner failing to implement ihe new prevention
plan within thirty (30} days of approval shall be subject to penaltics under this

Chapter.”

6. Banning Municipal Code §5.52.020.A is hereby amended as follows:

be-enforeed-by-ony-enforcement personnel. To the extent otherwise permitted by

law, said enforcement personnel may enter onto any public or private property in
the City to retrieve, remove, store, and dispose of any lost, stolen, or abandoned
shopping cart, or any part thereof. Any act authorized to be performed by the City
of Banning pursuant to any provision of this Chapter may be performed by any
enforcement personnel. Any enforcement personnel are authorized fo issue an
administrative citation upon any owner whom they have reasonable cause to

believe has violated anv provision of this Chapter.”

7. Banning Municipal Code §5.52.040 is hereby added as follows:

Ord. No. 1486

“Administrative Costs and Fines. Pursuant to Business and Professions Code
Section 22435.7, any owner that fails to retrieve its abandoned cart(s) within three
(3) days of receiving actual notice from the City, shall pay the City's
administrative costs for retrieving the cart(s) and providing the notification to the
owner as may be established by resolution of the City Council. Any owner who
fails to retrieve abandoned carts in accordance with this Chapter in excess of three

times during a specified six month period, shall be subject to a $50.00 fine for

each occurrence. An occurrence includes all carts owned by the owner that are

impounded by the City in a one-dav period.”
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8. Banning Municipal Code §5.52.050 is hereby added as follows:

“Penalties for Failing to Submit a Prevention Plan or Evaluation Repori or to
Implement Prevention Measures. Any owner that fails to submit a prevention
plan, implement the proposed plan measures, or implement any required
modifications to the plan by the City within the time frames specified in this
Chapter shall be required to place disabling devices on all carts
owned/leased/used by the business to prevent removal of carts from the business
premises and parking lots. Any owner that fails to submit an evaluation report or
prevention plan by January 1 of each vear or fails to place a disabling device on
all carts, if applicable, shall be subject to a $1.000.00 civil penalty, plus an
additional penalty of $50.00 for each day of non-compliance.”

9. Banning Municipal Code §5.52.060 is hereby added as follows:

“Notification for Retrieval of Abandoned Shopping Carts. Pursuant to Business
and Professions Code Section 22435.7, the City shall notify the owner of any
abandoned carts owned or used by the business establishment that have been
located within the City of Banning, if the City itends to impound the cart(s)
pursuant to Section 22435.7. The owner shall have three (3) days from the date
the notification is given, to retrieve the carts from the City.”

10. Banning Municipal Code §5.52.070 is hereby added as follows:

“Disposition of Shopping Carts After Thirty Days. According to State Law. any
cart not reclaimed from the City within thirty (30) days after notification to the
owner shall be sold or otherwise disposed of by the City. Any cart that fails to
have the identification required by State Law or this Chapter may be sold or
otherwise immediately disposed of at the discretion of the City.”

11. Banning Municipal Code §5.52.080 is hereby added as follows:

Ord. No. 1486

“Businesses Without Shopping Carts, A business which does not own, rent, lease,
or otherwise possess its own carts, but which receives a benefit by the use of carts
owned by other businesses, merchants, grocers, or other similar establishments,
shall provide a location upon its premises for the storage of carts and shall

immediately contact a cart retrieval service to retrieve any carts that are left on the

premises. This section specifically applies to recycling centers.”
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SECTION 3. SEVERABILITY.

If any section, subsection, sentence, clause, or portion of this ordinance is, for any reason, held to
be invalid or unconstitutional by a decision of any court of competent jurisdiction, such decision
will not affect the validity of the remaining portions of this ordinance. The City Council of the
City of Banning hereby declares that it would have passed this Ordinance and each and every
section, subsection, sentence, clause, phrase or portion thereof, irrespective of the fact that any
one or more sections, subsections sentences, clauses, phrases, or portions thereof may be
declared invalid or unconstitutional.

SECTION 4. PUBLICATION; EFFECTIVE DATE.

The City Clerk shall certify to the passage and adoption of this ordinance, and shall make a
minute of the passage and adoption thereof in the records of and the proceedings of the City
Council at which the same is passed and adopted. This ordinance shall be in full force and effect
thirty (30) days after its final passage and adoption, and within fifteen (15) days after its final
passage, the City Clerk shall cause it to be published in a newspaper of general circulation and
shall post the same at City Hall, 99 E. Ramsey Street, Banning, California.

PASSED, APPROVED, AND ADOPTED this____ day of , 2015.

Deborah Franklin, Mayor
City of Banning

APPROVED AS TO FORM AND
LEGAL CONTENT:

David J. Aleshire, City Attorney
Aleshire & Wynder, LLP

ATTEST:

Marie A. Calderon, City Clerk
City of Banning, California

Ord. No, 1486
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CERTIFICATION:

I, Marie A. Calderon, City Clerk of the City of Banning, California, do hereby certify that
Ordinance No. 1486 was duly introduced at a regular meeting of the City Council of the City of
Banning, held on the day of 2015, and was duly adopted at a
regular meeting of said City Council on the day of , 2015, by the
following vote, to wit:

AYES:
NOES:
ABSENT:
ABSTAIN:
Marie A. Calderon, City Clerk
City of Banning, California
Ord. No. 1486




CITY COUNCIL AGENDA

DATE: May 12, 2015
TO: CITY COUNCIL
FROM: Dean Martin, Interim Administrative Services Director

SUBJECT: Donations to the City

RECOMMENDATION:  Approve the attached administrative policy governing
donations to cash, goods, or services to the City.

JUSTIFICATION: Periodically, the City receives donations for specific purposes. It is in
the best interests of the City to accept certain donations that provide value and which may
reduce use of City resources.

BACKGROUND: From time to time citizens and others desire to make donations of
materials. goods, services, or cash to the City in furtherance of a specific goal or purpose, or
program, The City desires to accept such donations that contribute toward meeting a City goal
or promoting the City to others. However, the donation must be clearly beneficial to the City
and not create a burden. The attached policy outlines the guidelines for acceptance of a
donation including accounting and reporting requirements.

The Policy has been reviewed and recommended for approval by the Budget and Finance
Committee subject to the marked revisions.

FISCAL DATA: There is no immediate fiscal impact to the City. Future donations could, in
come cases, reduce the use of City resources for a specific project or event.

\MEV Z""“ 74/ APPROVED

c’azw | ,
Deéan-Martin JameS E. Smgth Y
Interim Administrative Services Director Inferim City Manager
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City of Banning

Donations to City Funds and Programs/Administration

Effective Date: 4/2015 Approved:

Review Date: 7/2018

Prepared by: Administrative Services Department
City Manager

PURPOSE:

The City of Banning recognizes that there are programs administered by the City that residents may wish to
support by donating cash, equ8ipment, or materials and supplies. This policy outlines the parameters under
which the Caty will accept a donation and how the funds will be administered and accounted for.

e Provide procedures related to the requirements for acceptance of cash donations.
e Ensure that City departments are accountable for proper documentation, administration and
activities, in accordance with donor instructions and as a fiduciary custodian of such donations. .

POLICY:

Approval of Donations

Prior to acceptance of cash, equipment, or materials and supplies for any City fund, program or activity, the
City Manager or the City Council (as outlined in this policy) must approve acceptance of the donation and
establishment of a new trust fund (where required).

Donation Requirements

i § indivi ion. Donations must ret-reflect
negah#el%gosmvely on the Clty or lts |mage (e.g., donatnons from an orgamzatlon or individual known to
promote or permit discriminatory practices or behavior would be unacceptable). Donations must relate to
City approved programs, projects, or activities.

Donations in an amount less than $51,000 will, at the discretion of the City Manager, be placed in an
appropriate line item account and fund related to the purpose of the donation. Amounts greater than
$51,000 must be approved by the City Council and will be placed in a trustficuciary type (then existing or
newly created) fund dedicated solely for the purpose of that donation. The city reserves the right to decline
any donation with restrictions that would create an undue administrative burden upon the City.

Donations amounts greater than $250 will be acknowledged in writing by the City. Consistent with IRS
regulations, non-cash donations will not stipulate a value but will simply provide a description of what was
donated. In the latter case, the donor should consult a tax expert, but in any event, is respon5|ble for
assigning a value for taxable write off purposes.

Donation Submittal Process

A donor may obtain a donation submittal form from the City or simply submit a letter to the City along with the
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donation amount. The form or letter should indicate for what purpose the donation is made and any
restrictions the donor would like placed on the donated funds. The City will provide written
acknowledgement of the donation and related restrictions. The acknowledgement will also note how the City
will account for the funds.

Maintenance and Monitoring of Donations

Donations which are determined to not require a new fund, but instead are deposited into a fund already
established for the purpose for which the donation was given, will receive the accounting and reporting
accorded that particular fund. Any donation set up as its own distinct fund will be handled consistent with
government fund accounting. Reporting on that fund will be provided with the annual audited financial
statements. Any donor desiring information pricr to issuance of the audited financial statements can request,
on a quarterly basis, unaudited information by contacting the City Finance Department.

0




CITY COUNCIL AGENDA

DATE: May 12, 2015
TO: CITY COUNCIL
FROM: Dean Martin, Interim Administrative Services Director

SUBJECT: Selection of Financial Advisor

RECOMMENDATION: Approve the attached contract for financial advisory services
for an amount not to exceed $74,506 (includes expenses in an amount not to exceed
$3,000) for Urban Futures, Inc.

JUSTIFICATION: The City plans to issue refunding bonds for its 2005 Water Revenue
Bonds and its 2007 Electric Utility Bonds. The financial advisor is a key consultant to assist
with assuring the City’s interests are well protected while managing the multiple of
professionals necessary to accomplish the bond refunding transactions.

BACKGROUND: On December 8, 2005, the Banning Utility Authority issued $35,635,000
in Water Enterprise Revenue Bonds, Refunding and Improvement projects. The proceeds of
these Bonds were utilized to refund and defease $2,475,000 in 1986 Water Utility Fund
Certificates of Participation and $1,890,000 in 1989 Water Utility Fund Certificates of
Participation and to provide additional funds to pay for certain capital project improvements. At
June 30, 2014, the outstanding balance on the refunding lease agreement was $29,970,000.

In July 2007, the Banning Financing Authority issued $45,790,000 in Revenue Bonds (Electric
System Project) Series 2007. The proceeds of these bonds were to be used to finance certain
improvements to the electric system of the City of Banning, In June 2010, the City bought
back $5,775,000 of the outstanding debt of the 2007 Electric Revenue Bonds and the liability
for those bonds has been removed from long-term debt. The outstanding balance at June 30,
2014 amounted to $35,205,000,

Municipal interest rates are at historical lows compared to the environment in which the City
issued water and electric utility bonds in 2005 and 2007, respectively. A number of firms have
approached the City in recent months recommending that the City refund those prior bonds for
significant economic savings to the City. Tt is estimated that the present value savings to the
City will be in excess of $4 million dollars.

Role of the Financial Advisor

In general the financial advisor (FA) will assist staff in selecting financing team members and
will assist staff with overseeing the revenue bond debt refunding issuances. The FA will be
expected to assist staff with organizing and coordinating the City’s overall financing effort,
various negotiations and presentations with the credit rating agencies, bond insurance
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providers, and credit/liquidity facility providers. During negotiations, it will be the FA’s
responsibility to assist staff in maintaining the long-term viability and flexibility of City’s
capital structure by avoiding any products, structures or covenants that might be restrictive or
otherwise detrimental to City. More specifically the FA will perform some or all of the
following:

A. Primary Advisory Services

Financial Advisor shall provide primary advisory services that include but are not limited to:

i) Preparation and structuring of debt issuance including determination of size,
development of financing schedule, negotiation with regard to underwriters’” discount;
development of marketing plan, preparation and review of documents; oversight of
bond sale and the final deal summary docunentation.

ii) Assistance and support with the City’s credit ratings.

B. Miscellaneous Advisory Services

Financial Advisor shall provide miscellancous advisory services that include but are not limited
to:

i) Assistance with the application for any Internal Revenue Service or Securities and
Exchange Commission ruling related to the issuance of debt.
ii) Consultation with rating agencies, bond insurance providers and/or any other agencies

or institutions involved with the issuance of debt.

iii) Attendance at any meetings as requested by the City or its consultants in regard to the
issuance of debit.

iv) Consultation with City’s bond counsel or other special counsel.

FISCAL DATA: There is no direct fiscal impact to the City’s budget. The fees for the
financial advisor will be paid directly from the proceeds of the bond issues.

Dean Maitin
Interim Administrative Services Director

H
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PROFESSIONAL SERVICES AGREEMENT

By and Between

CITY OF BANNING

and

URBAN FUTURES, INC.
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AGREEMENT FOR PROFESSIONAL SERVICES
BETWEEN THE CITY OF BANNING AND
URBAN FUTURES, INCORPORATED

THIS AGREEMENT FOR CONTRACT SERVICES (herein“ Agreement”) is made and
entered into this _4} day of May, 2015 by and between the City of Banning, a general law city
(“City”) and Urban Futures, Inc, a California Corporation (“Consultant”). City and Consultant are
sometimes hereinafter individually referred to as “Party” and hereinafter collectively referred to as
the “Parties™).

RECITALS

A, City has sought, by issuance of a request for proposals or invitation for bids, the
performance of the services defined and described particularly in Article 1 of this Agreement.

B. Consultant, following submission of a proposal or bid for the performance of the
services defined and described particularly in Article 1 of this Agreement, was selected by the City
to perform those services.

C. Pursuant to the City’s Municipal Code, City has authority to enter into and execute
this Agreement,

D. The Parties desire to formalize the selection of Consultant for performance of those
services defined and described particularly in Article 1 of this Agreement and desire that the terms of
that performance be as particularly defined and described herein.

OPERATIVE PROVISIONS

NOW, THEREFORE, in consideration of the mutual promises and covenants made by the
Parties and contained herein and other consideration, the value and adequacy of which are hereby
acknowledged, the parties agree as follows:

ARTICLE 1. SERVICES OF CONSULTANT

1.1 Scope of Services.

Tn compliance with all terms and conditions of this Agreement, the Consultant shall provide
those services specified in the “Scope of Services™ attached hereto as Exhibit “A” and incorporated
herein by this reference, which services may be referred to herein as the “services™ or “work™
hereunder. As amaterial inducement to the City entering into this Agreement, Consultant represents
and warrants that it has the qualifications, experience, and facilities necessary to properly perform
the services required under this Agreement in a thorough, competent, and professional manner, and
is experienced in performing the work and services contemplated herein. Consultant shall at all
times faithfully, competently and to the best of its ability, experience and talent, perform all services
described herein. Consultant covenants that it shall follow the highest professional standards in
performing the work and services required hereunder and that all materials will be of good quality,
fit for the purpose intended. For purposes of this Agreement, the phrase “highest professional
standards” shall mean those standards of practice recognized by one or more first-class firms
performing similar work under similar circumstances.

. 37

01102.0001/228087.1




1.2 Consultant’s Proposal.

The Scope of Service shall include the Consultant’s scope of work in Consultant’s bid
proposal shall be incorporated herein by this reference as though fully set forth herein. In the event
of any inconsistency between the terms of such proposal and this Agreement, the terms of this
Agreement shall govern.

1.3 Commpliance with Law.

Consultant shall keep itself informed concerning, and shall render all services hereunder in
accordance with all ordinances, resolutions, statutes, rules, and regulations of the City and any
Federal, State or local governmental entity having jurisdiction in effect at the time service is
rendered.

1.4 Licenses, Permits, Fees and Assessments.’

Consultant shall obtain at its sole cost and expense such licenses, permits and approvals as
may be required by law for the performance of the services required by this Agreement. Consultant
shall have the sole obligation to pay for any fees, assessments and taxes, plus applicable penalties
and interest, which may be imposed by law and arise from or are necessary for the Consultant’s
performance of the services required by this Agreement, and shall indemnify, defend and hold
harmless City, its officers, employees or agents of City, against any such fees, assessments, taxes
penalties or interest levied, assessed or imposed against City hereunder.

1.5 Familiarity with Work.

By executing this Agreement, Consultant warrants that Consultant (i) has thoroughly
investigated and considered the scope of services to be performed, (ii) has carefully considered how
the services should be performed, and (iii) fully understands the facilities, difficulties and restrictions
attending performance of the services under this Agreement. If the services involve work upon any
site, Consultant warrants that Consultant has or will investigate the site and is or will be fully
acquainted with the conditions there existing, prior to commencement of services hereunder. Should
the Consultant discover any latent or unknown conditions, which will materially affect the
performance of the services hereunder, Consultant shall immediately inform the City of such fact
and shall not proceed except at City’s risk until written instructions are received from the Contract
Officer. :

1.6  Care of Work.

The Consultant shall adopt reasonable methods during the life of the Agreement to furnish
continuous protection to the work, and the equipment, materials, papers, documents, plans, studies
and/or other components thereofto prevent losses or damages, and shall be responsible for all such
damages, to persons or property, until acceptance of the work by City, except such losses or damages
as may be caused by City’s own negligence.

1.7 Further Responsibilities of Patties.

Both parties agree to use reasonable care and diligence to perform their respective obligations
under this Agreement. Both parties agree to act in good faith to execute all instruments, prepare all
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documents and take all actions as may be reasonably necessary to carry out the purposes of this
Agreement. Unless hereafter specified, neither party shall be responsible for the service of the other.

1.8 Additional Services.

City shall have the right at any time during the performance of the services, without
invalidating this Agreement, to order extra work beyond that specified in the Scope of Services or
make changes by altering, adding to or deducting from said work. No such exira work may be
undertaken unless a written order is first given by the Contract Officer to the Consultant,
incorporating therein any adjustment in (i) the Contract Sum for the actual cost of the extra work,
and/or (ii) the time to perform this Agreement, which said adjustments are subject to the written
approval of the Consultant. Any increase in compensation of up to ten percent (10%) of the Contract
Sum or $25,000, whichever is less; or in the time to perform of up to one hundred eighty (180) days
may be approved by the City Manager. Any grealer increases, taken either separately or
cumulatively must be approved by the City Council. It is expressly understood by Consultant that
the provisions of this Section shall not apply to services specifically set forth in the Scope of
Services. Consultant hereby acknowledges that it accepts the risk that the services to be provided
pursuant to the Scope of Services may be more costly or time consuming than Consultant anticipates
and that Consultant shall not be entitled to additional compensation therefor. City may in its sole
and absolute discretion have similar work done by other contractors. No claims for an increase in the
Contract Sum or time for performance shall be valid unless the procedures established in this Section
are followed.

1.9 Special Requirements.

Additional terms and conditions of this Agreement, if any, which are made a part hereof are
set forth in the “Special Requirements” attached hereto as Exhibit “B” and incorporated herein by
this reference. In the event of a conflict between the provisions of Exhibit “B” and any other
provisions of this Agreement, the provisions of Exhibit “B” shall govern.

ARTICLE 2. COMPENSATION AND METHOD OF PAYMENT.
2.1 Contract Sum.

Subject to any limitations set forth in this Agreement, City agrees to pay Consultant the
amounts specified in the “Schedule of Compensation” attached hereto as Exhibit “C” and
incorporated herein by this reference. The total compensation, including reimbursement for actual
expenses, shall not exceed _Seventy-four Thousand Five Hundred Six Dollars ($74,506) (the
“Contract Sum™), unless additional compensation is approved pursuant to Section 1.8.

2.2 Method of Compensation,

The method of compensation may include: (i) a lump sum payment upon completion; (ii)
payment in accordance with specified tasks or the percentage of completion of the services less
contract retention; (iii) payment for time and materials based upon the Consultant’s rates as specified
in the Schedule of Compensation, provided that (a) time estimates are provided for the performance
of sub tasks, (b) contract retention is maintained, and (c) the Contract Sum is not exceeded; or (iv})
such other methods as may be specified in the Schedule of Compensation.
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2.3 Reimbursable Expenses.

Compensation may include reimbursement for actual and necessary expenditures for
reproduction costs, telephone expenses, and travel expenses approved in writing by the Contract
Officer in advance, or actual subcontractor expenses of an approved subcontractor pursuant to
Section 4.5, and only if specified in the Schedule of Compensation. The Contract Sum shall include
the attendance of Consultant at all project meetings reasonably deemed necessary by the City.
Coordination of the performance of the work with City is a critical component of the services. If
Consultant is required to attend additional meetings to facilitate such coordination, Consultant shall
not be entitled to any additional compensation for attending said meetings.

2.4 Invoices.

Each month Consultant shall furnish to City an original invoice for all work performed and
expenses incurred during the preceding month in a form approved by City’s Administrative Services
Director. By submitting an invoice for payment under this Agreement, Consultant is certifying
compliance with all provisions of the Agreement. The invoice shall detail charges for all necessary
and actual expenses by the following categories: labor (by sub-category), travel, materials,
equipment, supplies, and sub-coniractor contracts. Sub-contractor charges shall also be detailed by
such categories. Consultant shall not invoice City for any duplicate services performed by more than
one persoi.

City shall independently review each invoice submitted by the Consultant to determine
whether the work performed and expenses incurred are in compliance with the provisions of this
Agreement. Except as to any charges for work performed or expenses incurred by Consultant which
are disputed by City, or as provided in Section 7.3. City will use its best efforts to cause Consultant
to be paid within thirty (30) days of receipt of Consultant’s correct and undisputed mvoice; however,
Consultant acknowledges and agrees that due to City warrant run procedures, the City cannot
guarantee that payment will occur within this time period. In the event any charges or expenses are
disputed by City, the original invoice shall be returned by City to Consultant for correction and
resubmission. Review and payment by the City of any invoice provided by the Consultant shall not
constitute a waiver of any rights or remedies provided herein or any applicable law.

2.5 ‘Waiver,

Payment to Consultant for work performed pursuant to this Agreement shall not be deemed
to waive any defects in work performed by Consultant.

ARTICLE 3. PERFORMANCE SCHEDULE

3.1  Time of Essence.
Time is of the essence in the pe1f01'n1ancé of this Agreement.

3.2 Schedule of Performance.

Consultant shall commence the services pursuant to this Agreement upon receipt of a written
notice to proceed and shall perform all services within the time period(s) established in the
“Schedule of Performance” attached hereto as Exhibit “D” and incorporated herein by this reference.
When requested by the Consultant, extensions to the time period(s) specified in the Schedule of
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Performance may be approved in writing by the Contract Officer but not exceeding one hundred
eighty (180) days cumulatively.

33 Force Majeure.

The time period(s) specified in the Schedule of Performance for performance of the services
rendered pursuant to this Agreement shall be extended because of any delays due to unforeseeable
causes beyond the control and without the fault or negligence of the Consultant, including, but not
restricted to, acts of God or of the public enemy, unusually severe weather, fires, earthquakes,
floods, epidemics, quarantine restrictions, riots, strikes, freight embargoes, wars, litigation, and/or
acts of any governmental agency, including the City, if the Consultant shall within ten (10) days of
the commencement of such delay notify the Contract Officer in writing of the causes of the delay.
The Contract Officer shall ascertain the facts and the extent of delay, and extend the time for
performing the services for the period of the enforced delay when and if in the judgment of the
Contract Officer such delay is justified. The Contract Officer’s determination shall be final and
conclusive upon the parties to this Agreement. In no event shall Consultant be entitled to recover
damages against the City for any delay in the performance of this Agreement, however caused,
Consultant’s sole remedy being extension of the Agreement pursuant to this Section.

34 Term,

Unless earlier terminated in accordance with Article 7 of this Agreement, this Agreement
shall continue in full force and effect until completion of the services but not exceeding one (1) year
from the date hereof, except as otherwise provided in the Schedule of Performance (Exhibit “D”).

ARTICLE 4. COORDINATION OF WORK

4.1 Representatives and Personnel of Consultant,

The following principals of Consultant (“Principals”) are hereby designated as being the
principals and representatives of Consultant authorized to act in its behalf with respect to the work
specified herein and make all decisions in connection therewith:

DB HEOARY L smn Fﬂ*”ﬂthrL
(Name) (Title)
Sanie Jea Poreun
(Name) (Title)
(Name) (Title)

It is expressly understood that the experience, knowledge, capability and reputation of the
foregoing Principals were a substantial inducement for City to enter into this Agreement. Therefore,
the Principals shall be responsible during the term of this Agreement for directing all activities of
Consultant and devoting sufficient time to personally supervise the services hereunder. All
personnel of Consultant, and any authorized agents, shall at all times be under the exclusive direction
and control of the Principals. For purposes of this Agreement, the Principals may not be replaced
nor may their responsibilities be substantially reduced by Consultant without the express written
approval of City. Additionally, Consultant shall utilize only competent personnel to perform
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services pursuant to this Agreement, Consultant shall make every reasonable effort to maintain the
stability and continuity of Consultant’s staff and subcontractors, if any, assigned to perform the
services required under this Agreement. Consultant shall notify City of any changes in Consultant’s
staff and subcontractors, if any, assigned to perform the services required under this Agreement,
prior to and during any such performance.

472 Status of Consultant.

Consultant shall have no authority to bind City in any manner, or to incur any obligation,
debt or liability of any kind on behalf of or against City, whether by contract or otherwise, uniess
such authority is expressly conferred under this Agreement or is otherwise expressly conferred in
writing by City. Consultant shall not at any time or in any manner represent that Consultant or any
of Consultant’s officers, employees, or agents are in any manner officials, officers, employees or
agents of City. Neither Consultant, nor any of Consultant’s officers, employees or agents, shall
obtain any rights to retirement, health care or any other benefits which may otherwise accrue to
City’s employees. Consultant expressly waives any claim Consultant may have to any such rights.

43 Contract Officer,

The Contract Officer shall be the Administrative Services Director unless otherwise
designated by the City Manager. It shall be the Consultant’s responsibility to assure that the
Contract Officer is kept informed of the progress of the performance of the services and the
Consultant shall refer any decisions which must be made by City to the Contract Officer, Unless
otherwise specified herein, any approval of City required hereunder shall mean the approval of the
Contract Officer. The Contract Officer shall have authority, if specified in writing by the City
Manager, to sign all documents on behalf of the City required hereunder to carry out the terms of this
Agreement.

4.4 Independent Consultant,

Neither the City nor any of its employees shall have any control over the manner, mode or
means by which Consultant, its agents or employees, perform the services required herein, except as
otherwise set forth herein. City shall have no voice in the selection, discharge, supervision or control
of Consultant’s employees, servants, representatives or agents, or in fixing their number,
compensation or hours of service. Consultant shall perform all services required herein as an
independent contractor of City and shall remain at all times as to City a wholly independent
contractor with only such obligations as are consistent with that role. Consultant shall not at any
time or in any manner represent that it or any of its agents or employees are agents or employees of
City. City shall not in any way or for any purpose become or be deemed to be a partner of
Consultant in its business or otherwise or a joint venture or a member of any joint enterprise with
Consultant. :

4.5 Prohibition Against Subcontracting or Assignment,

The experience, knowledge, capability and reputation of Consultant, its principals and
employees were a substantial inducement for the City to enter into this Agreement. Therefore,
Consultant shall not contract with any other entity to perform in whole or in part the services
required hereunder without the express written approval of the City. In addition, neither this
Agreement nor any interest herein may be transferred, assigned, conveyed, hypothecated or
encumbered voluntarily or by operation of law, whether for the benefit of creditors or otherwise,
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without the prior written appraval of City. Transfers restricted hereunder shall include the transfer to
any person or group of persons acting in concert of more than twenty five percent (25%)}) of the
present ownership and/or control of Consultant, taking all transfers into account on a cumulative
basis. In the event of any such unapproved transfer, including any bankruptcy proceeding, this
Agreement shall be void. No approved transfer shall release the Consultant or any surety of
Consultant of any liability hereunder without the express consent of City.

ARTICLE 5. INSURANCE, INDEMNIFICATION AND BONDS

5.1 Insurance Coverages.

The Consultant shall procure and maintain, at its sole cost and expense, in a form and content
satisfactory to City, during the entire term of this Agreement including any extension thereof, the
following policies of insurance which shall cover all elected and appointed officers, employees and
agents of City:

(a) Commercial General Liability Insurance (ISO Occurrence Form CG0001 or
equivalent). A policy of comprehensive general liability insurance writien on a per occurrence basis
for bodily injury, personal injury and property damage. The policy of insurance shall be in an
amount not less than $1,000,000.00 per occurrence or if a general aggregate limit is used, then the
general aggregate limit shall be twice the occurrence limit.

(b)  Workers Compensation Insurance. A policy of workers compensation
insurance in such amount as will fully comply with the laws of the State of California and which
shall indemnify, insure and provide legal defense for the Consultant against any loss, claim or
damage arising from any injuries or occupational diseases occurring to any worker employed by or
any persons retained by the Consultant in the course of carrying out the work or services
contemplated in this Agreement.

(¢} Automotive Insurance (Form CA 0001 (Ed 1/87) including “any auto’ and
endorsement CA 0025 or equivalent). A policy of comprehensive automobile liability insurance
written on a per occurrence for bodily injury and property damage in an amount not less than
$1,000,000. Said policy shall include coverage for owned, non-owned, leased and hired cars.

(d)  Professional Liability. Professional liability insurance appropriate to the
Consultant’s profession. This coverage may be written on a “claims made” basis, and must include
coverage for contractual liability. The professional liability insurance required by this Agreement
must be endorsed to be applicable to claims based upon, arising out of or related to services
performed under this Agreement. The insurance must be maintained for at least 5 consecutive years
following the completion of Consultant’s services or the termination of this Agreement, During this
additional 5-year period, Consultant shall annually and.upon request of the City submit written
evidence of this continuous coverage.,

(e)  Additional Insurance. Policies of such other insurance, as may be required in
the Special Requirements.

) Subcontraciors. Consultant shall include all subcontractors as insureds under
its policies or shall furnish separate certificates and certified endotsements for each subcontractor.
All coverages for subcontractors shall be subject to all of the requirements stated hexein.
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52 General Insurance Requirements.

All of the above policies of insurance shall be primary insurance and shall name the City, its
elected and appointed officers, employees and agents as additional insureds and any insurance
maintained by City or its officers, employees or agents shall apply in excess of, and not contribute
with Consultant’s insurance. The insurer is deemed hereof to waive all rights of subrogation and
contribution it may have against the City, its officers, employees and agents and their respective
insurers. The insurance policy must specify that where the primary insured does not satisfy the self-
insured retention, any additional insured may satisfy the self-insured retention. All of said policies
of insurance shall provide that said insurance may not be amended or cancelled by the insurer or any
party hereto without providing thirty (30) days prior written notice by certified mail return receipt
requested to the City. In the event any of said policies of insurance are cancelled, the Consultant
shall, prior to the cancellation date, submit new evidence of insurance in conformance with Section
5.1 to the Contract Officer. No work or services under this Agreement shall commence until the
Consultant has provided the City with Certificates of Insurance or appropriate insurance binders
evidencing the above insurance coverages and said Certificates of Insurance or binders are approved
by the City. City reserves the right to inspect complete, certified copies of all required insurance
policies at any time. Any failure to comply with the reporting or other provisions of the policies
including breaches or warranties shall not affect coverage provided to City.

All certificates shall name the City as additional insured (providing the appropriate
endorsement) and shall conform to the following “cancellation” notice:
CANCELLATION:

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
THE EXPIRATION DATED THEREOF, THE ISSUING COMPANY SHALL MAIL
THIRTY (30)-DAY ADVANCE WRITTEN NOTICE TO CERTIFICATE HOLDER
NAMED HEREIN.

[to be initialed]

Agent’s Initials

City, its respective elected and appointed officers, directors, officials, employees, agents and
volunteers are to be covered as additional insureds as respects: lability arising out of activities
Consultant performs; products and completed operations of Consultant; premises owned, occupied
or used by Consultant; or automobiles owned, leased, hired or borrowed by Consultant. The
coverage shall contain no special limitations on the scope of protection afforded to City, and their
respective elected and appointed officers, officials, employees or volunteers. Consultant’s insurance
shall apply separately to each insured against whom claim is made or suit is brought, except with
respect to the limits of the insurer’s Liability.

Any deductibles or self-insured retentions must be declared to and approved by City. Atthe
option of City, either the insurer shall reduce or eliminate such deductibles or self-insured retentions
as respects City or its respective elected or appointed officers, officials, employees and volunteers or
the Consultant shall procure a bond guaranteeing payment of losses and related investigations, claim
administration, defense expenses and claims. The Consultant agrees that the requirement to provide
insurance shall not be construed as limiting in any way the extent to which the Consultant may be
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held responsible for the payment of damages to any persons or property resulting from the
Consultant’s activities or the activities of any person or persons for which the Consultant is
otherwise responsible nor shall it limit the Consultant’s indemnification liabilities as provided in
Section 5.3.

In the event the Consultant subcontracts any portion of the work in compliance with Section
4.5 of this Agreement, the contract between the Consultant and such subcontractor shall require the
subcontractor to maintain the same policies of insurance that the Consultant is required to maintain
pursuant to Section 5.1, and such certificates and endorsements shall be provided to City.

53 Indemnification.

To the full extent permitted by law, Consultant agrees to indemnify, defend and hold
harmless the City, its officers, employees and agents (“Indemnified Parties”) against, and will hold
and save thenl and each of them harmless from, any and all actions, either judicial, administrative,
arbitration or regulatory claims, damages to persons or property, losses, costs, penalties, obligations,
errors, omissions or liabilities whether actual or threatened (herein “claims or liabilities”) that may
be asserted or claimed by any person, firm or entity atising out of or in connection with the negligent
performance of the work, operations or activities provided herein of Consultant, its officers,
employees, agents, subcontractors, or invitees, or any individual or entity for which Consultant is
legally liable (“indemmnors™), or arising from Consultant’s reckless or willful misconduct, or arising
from Consultant’s or indemnors’ negligent performance of or failure to perform any term, provision,
covenant or condition of this Agreement, and in connection therewith:

(a) Consultant will defend any action or actions filed in connection with any of
said claims or liabilities and will pay all costs and expenses, including legal costs and attorneys’ fees
incurred in connection therewith;

(b) Consultant will promptly pay any judgment rendered against the City, its
officers, agents or employees for any such claims or liabilities arising out of or in connection with
the negligent performance of or failure to perform such work, operations or activities of Consultant
hereunder; and Consultant agrees to save and hold the City, its officers, agents, and employees
harmless therefrom;

(c) In the event the City, its officers, agents or employees is made a party to any
action or proceeding filed or prosecuted against Consultant for such damages or other claims arising
out of or in comection with the negligent performance of or failure to perform the work, operation
or activities of Consultant hereunder, Consultant agrees to pay to the City, its officers, agents or
employees, any and all costs and expenses incurred by the City, its officers, agents or employees in
such action or proceeding, including but not limited to, legal costs and attomeys’ fees.

Consultant shall incorporate similar, indemnity agreements with its subcontractors and if it
fails to do so Consultant shall be fully responsible to indemnify City hereunder therefore, and failure
of City to monitor compliance with these provisions shall not be a waiver hercof. This
indemnification includes claims or liabilities arising from any negligent or wrongful act, error or
omission, or reckless or willful misconduct of Consultant in the performance of professional services
hereunder. The provisions of this Section do not apply to claims or liabilities occurring as a result of
City’s sole negligence or willful acts or omissions, but, to the fullest extent permitted by law, shall
apply to claims and liabilities resulting in part from City’s negligence, except that design
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professionals’ indemnity hereunder shall be limited to claims and liabilities arising out of the
negligence, recklessness or willful misconduct of the design professional. The indemnity obligation
shall be binding on successors and assigns of Consultant and shall survive termination of this
Agreement.

5.4 Sufficiency of Insurer.

Insurance required by this Agreement shall be satisfactory only if issued by companies
qualified to do business in California, rated “A” or better in the most recent edition of Best Rating
Guide, The Key Rating Guide or in the Federal Register, and only if they are of a financial category
Class VII or better, unless such requirements are waived by the Risk Manager of the City (“Risk
Manager’) due to unique circumstances. Ifthis Agreement continues for more than 3 years duration,
or in the event the Risk Manager determines that the work or services to be performed under this
Agreement creates an increased or decreased risk of loss to the City, the Consultant agrees that the
minimum mits of the insurance policies may be changed accordingly upon receipt of written notice
from the Risk Manager.

ARTICLE 6. RECORDS, REPORTS, AND RELEASE OF INFORMATION
6.1 Records.

Consultant shall keep, and require subcontractors to keep, such ledgers books of accounts,
invoices, vouchers, canceled checks, reports, studies or other documents relating to the
disbursements charged to City and services performed hereunder (the “books and records™), as shall
be necessary to perform the services required by this Agreement and enable the Contract Officer to
cvaluate the performance of such services. Any and all such documents shall be maintained in
accordance with generally accepted accounting principles and shall be complete and detailed. The
Contract Officer shall have full and free access to such books and records at all times during normal
business hours of City, including the right to inspect, copy, audit and make records and transcripts
from such records. Such records shall be maintained for a period of 3 years following completion of
the services hereunder, and the City shall have access to such records in the event any audit is
required. In the event of dissolution of Consultant’s business, custody of the books and records may
be given to City, and access shall be provided by Consultant’s successor in interest.

6.2 Reports.

Consultant shall periodically prepare and submit to the Contract Officer such reports
concerning the performance of the services required by this Agreement as the Contract Officer shall
require. Consultant hereby acknowledges that the City is greatly concerned about the cost of work
and services to be performed pursuant to this Agreement. For this reason, Consultant agrees that if
Consultant becomes aware of any facts, circumstances, techniques, or events that may or will
materially increase or decrease the cost of the work or services contemplated herein or, if Consultant
is providing design services, the cost of the project being designed, Consultant shall promptly notify
the Contract Officer of said fact, circumstance, technique or event and the estimated increased or
decreased cost related thereto and, if Consultant is providing design services, the estimated increased
or decreased cost estimate for the project being designed.

6.3 Ownership of Documents.
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All drawings, specifications, maps, designs, photographs, studies, surveys, data, notes,
computer files, reports, records, documents and other materials (the “documents and materials™)
prepared by Consultant, its employees, subcontractors and agents in the performance of this
Agreement shall be the property of City and shall be delivered to City upon request of the Contract
Officer or upon the termination of this Agreement, and Consultant shall have no claim for further
employment or additional compensation as a result of the exercise by City of its full rights of
ownership use, reuse, or assighment of the documents and materials hereunder. Any use, reuse or
assignment of such completed documents for other projects and/or use of uncompleted documents
without specific written authorization by the Consultant will be at the City’s sole risk and without
liability to Consultant, and Consultant’s guarantee and warranties shall not extend to such use, reuse
or assignment. Consultant may retain copies of such documents for its own use. Consultant shall
have the right to use the concepts embodied therein. All subcontractors shall provide for assignment
to City of any documents or materials prepared by them, and in the event Consultant fails to secure
such assignment, Consultant shall indemnify City for all damages resulting therefrom.

6.4 Confidentiality énd Release of Information.

(a)  All information gained or work product produced by Consultant in
performance of this Agreement shall be considered confidential, unless such information is in the
public domain or already known to Consultant. Consultant shall not release or disclose any such
information or work product to persons or entities other than City without prior written authorization
from the Contract Officer.

(6)  Consultant, its officers, employees, agents or subcontractors, shall
not, without prior written authorization from the Contract Officer or unless requested by the City
Attorney, voluntarily provide documents, declarations, letters of support, testimony at depositions,
response to interrogatories or other information concerning the work performed under this
Agreement. Response to a subpoena or court order shall not be considered "voluntary” provided
Consultant gives City notice of such court order or subpoena. '

(c) If Consultant, or any officer, employee, agent or subcontractor of
Consultant, provides any information or work product in violation of this Agreement, then City shall
have the right to reimbursement and indemnity from Consultant for any damages, costs and fees,
including attorneys fees, caused by or incurred as a result of Consultant’s conduct.

: (d)  Consultant shall promptly notify City should Consultant, its officers,
employees, agents or subcontractors be served with any summons, complaint, subpoena, notice of
deposition, request for documents, interrogatories, request for admissions or other discovery request,
court order or subpoena from any party regarding this Agreement and the work performed there
under. City retains the right, but has no obligation, to represent Consultant or be present at any
deposition, hearing or similar proceeding. Consultant agrees to cooperate fully with City and to
provide City with the opportunity to review any response to discovery requests provided by
Consultant. However, this right to review any such response does not imply or mean the right by
City to control, direct, or rewrite said response.

ARTICLE 7. ENFORCEMENT OF AGREEMENT AND TERMINATION

7.1 California Law.
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This Agreement shall be interpreted, construed and governed both as to validity and to
performance of the parties in accordance with the laws of the State of California. Legal actions
concerning any dispute, claim or matter arising out of or in relation to this Agreement shail be
instituted in the Superlor Court of the County of Riverside, State of California, or any other
appropriate court in such county, and Consultant covenants and agrees to submit to the personal
jurisdiction of such court in the event of such action. In the event of litigation in a U.S. District
Court, venue shall lie exclusively in the Central District of California, in Riverside.

72 Disputes; Default.

In the event that Consultant is in default under the terms of this Agreement, the City shall not
have any obligation or duty to continue compensating Consultant for any work performed after the
date of default. Instead, the City may give notice to Consultant of the default and the reasons for the
default. The notice shall include the timeframe in which Consultant may cure the default. This
timeframe is presumptively thirty (30) days, but may be extended, though not reduced, if
circumstances warrant. During the period of time that Consultant is in default, the City shall hold ali
invoices and shall proceed with payment on the invoices only when the default is cured. In the
alternative, the City may, in its sole discretion, elect to pay some or all of the outstanding invoices
during the period of default. If Consultant does not cure the default, the City may take necessary
steps to terminate this Agreement under this Article. Any failure on the part of the City to give
notice of the Consultant’s default shall not be deemed to result in a waiver of the City’s legal rights
or any rights arising out of any provision of this Agreement.

7.3 Retention of Funds.

Consultant hereby authorizes City to deduct from any amount payable to Consultant (whether
or not arising out of this Agreement) (i) any amounts the payment of which may be in dispute
hereunder or which are necessary to compensate City for any losses, costs, liabilities, or damages
suffered by City, and (ii) all amounts for which City may be liable to third parties, by reason of
Consultant’s acts or omissions in performing or failing to perform Consultant’s obligation under this
Agreement. In the event that any claim is made by a third party, the amount or validity of which is
disputed by Consultant, or any indebtedness shall exist which shall appear to be the basis fora claim
of lien, City may withhold from any payment due, without liability for interest because of such
withholding, an amount sufficient to cover such claim. The failure of City to exercise such right to
deduct or to withhold shall not, however, affect the obligations of the Consultant to insure,
indemnify, and protect City as elsewhere provided herein.

7.4 Waiver.'

Waiver by any party to this Agreement of any term, condition, or covenant of this Agreement
shall not constitute a waiver of any other term, condition, or covenant. Waiver by any party of any
breach of the provisions of this Agreement shall not constitute a waiver of any other provision or a
waiver of any subsequent breach or violation of any provision of this Agreement. Acceptance by
City of any work or services by Consultant shall not constitute a waiver of any of the provisions of
this Agreement. No delay or omission in the exercise of any right or remedy by a non-defaulting
party on any default shall impair such right or remedy or be construed as a waiver. Any waiver by
either party of any default must be in writing and shall not be a waiver of any other default
concerning the same or any other provision of this Agreement.

7.5 Rights and Remedies are Cumulative.
_13 -
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Except with respect to rights and remedies expressly declared to be exclusive in this
Agreement, the rights and remedies of the parties arc cumulative and the exercise by either party of
one or more of such rights or remedies shall not preclude the exercise by it, at the same or different
times, of any other rights or remedies for the same default or any other default by the other party.

7.6 Legal Action.

In addition to any other rights or remedies, either party may take legal action, in law or in
equity, to cure, correct or remedy any default, to recover damages for any default, to compel specific
performance of this Agreement, to obtain declaratory or injunctive relief, or to obtain any other
remedy consistent with the purposes of this Agreement. Notwithstanding any contrary provision
herein, Consultant shall file a statutory claim pursuant to Government Code Sections 905 et seq. and
910 et. seq., in order to pursue a legal action under this Agreement.

7.7 Termination Prior to Expiration of Term.

This Section shall govern any termination of this Contract except as specifically provided in
the following Section for termination for cause. The City reserves the right to ferminate this
Contract at any time, with or without cause, upon thirty (30) days’ written notice to Consultant,
except that where termination is due to the fault of the Consultant, the period of notice may be such
shorter time as may be determined by the Contract Officer. In addition, the Consultant reserves the
right to terminate this Contract at any time, with or without cause, upon sixty (60) days’ written
notice to City, except that where termination is due to the fault of the City, the period of notice may
be such shorter time as the Consultant may determine. Upon receipt of any notice of termination,
Consultant shall immediately cease all services hereunder except such as may be specifically
approved by the Contract Officer. Except where the Consultant has initiated termination, the
Consultant shall be entitled to compensation for all services rendered prior to the effective date of
the notice of termination and for any services authorized by the Contract Officer thereafter in
accordance with the Schedule of Compensation or such as may be approved by the Contract Officer,
except as provided in Section 7.3. In the event the Consultant has initiated termination, the
Consultant shall be entitled to compensation only for the reasonable value of the work product
actually produced hereunder. In the event of termination without cause pursuant to this Section, the
terminating party need not provide the non-terminating party with the opportunity to cure pursuant to
Section 7.2.

7.8 Termination for Default of Consultant.

If termination is due to the failure of the Consultant to fulfill its obligations under this
Agreement, City may, after compliance with the provisions of Section 7.2, take over the work and
prosecute the same to completion by contract or otherwise, and the Consultant shall be liable to the
extent that the total cost for completion of the services required hereunder exceeds the compensation
herein stipulated (provided that the City shall use reasonable efforts to mitigate such damages), and
City may withhold any payments to the Consultant for the purpose of set-off or partial payment of
the amounts owed the City as previously stated.

7.9 Attornevs’ Fees.

If either party to this Agreement is required to initiate or defend or made a party to any action
or proceeding in any way connected with this Agreement, the prevailing party in such action or
proceeding, in addition to any other relief which may be granted, whether legal or equitable, shall be
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entitled to reasonable attorney’s fees. Attorney’s fees shall include attorney’s fees on any appeal,
and in addition a party entitled to attorney’s fees shall be entitled to all other reasonable costs for
investigating such action, taking depositions and discovery and all other necessary costs the court
allows which are incurred in such litigation. All such fees shall be deemed to have accrued on
commencement of such action and shall be enforceable whether or not such action is prosecuted to
judgment.

ARTICLE 8. CITY OFFICERS AND EMPLOYEES: NON-DISCRIMINATION

8.1 Non-liability of City Officers and Employees.

No officer or employee of the City shall be personally liable to the Consultant, or any
successor in interest, in the event of any default or breach by the City or for any amount which may
become due to the Consultant or to its successor, or for breach of any obligation of the terms of this
Agreement.

8.2 Conflict of Interest.

Consultant covenants that neither it, nor any officer or principal of its firm, has or shall
acquire any interest, directly or indirectly, which would conflict in any manner with the interests of
City or which would in any way hinder Consultant’s performance of services under this Agreement.
Consultant further covenants that in the performance of this Agreement, no person having any such
interest shall be employed by it as an officer, employee, agent or subcontractor without the express
written consent of the Contract Officer. Consultant agrees to at all times avoid conflicts of interest
or the appearance of any conflicts of interest with the interests of City in the performance of this
Agreement.

No officer or employee of the City shall have any financial interest, direct or indirect, in this
Agreement nor shall any such officer or employee participate in any decision relating to the
Agreement which effects his financial interest or the financial interest of any corporation,
partnership or association in which he is, directly or indirectly, interested, in violation of any State
statute or regulation. The Consultant warrants that it has not paid or given and will not pay or give
any third party any money or other consideration for obtaining this Agreement.

83 Covenant Against Discrimination.

Consultant covenants that, by and for itself, its heirs, executors, assigns, and all persons
claiming under or through them, that there shall be no discrimination against or segregation of, any
person or group of persons on account of race, color, creed, religion, sex, gender, sexual orientation,
marital status, national origin, ancestry, or other protected class in the performance of this
Agreement.- Consultant shall take affirmative action to insure that applicants are employed and that
employees are treated during employment without regard to their race, color, creed, religion, sex,
marital status, national origin, ancestry, or other protected class.

8.4 Unauthorized Aliens,

Consultant hereby promises and agrees to comply with all of the provisions of the Federal
Immigration and Nationality Act, 8 U.S.C.A. §§ 1101, et seq., as amended, and in connection
therewith, shall not employ unauthorized aliens as defined therein. Should Consultant so employ
such unauthorized aliens for the performance of work and/or services covered by this Agreement,
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and should the any liability or sanctions be imposed against City for such use of unauthorized aliens,

Consultant hereby agrees to and shall reimburse City for the cost of all such liabilities or sanctions

imposed, together with any and all costs, including attorneys' fees, incurred by City.
ARTICLE 9. MISCELLANEOUS PROVISIONS
9.1 Notices.

Any notice, demand, request, document, consent, approval, or communication either party
desires or is required to give to the other party or any other person shall be in writing and either
served personally or sent by prepaid, first-class mail, in the case of the City, to the City Manager and
to the attention of the Contract Officer, City of Banning, 99 East Ramsey Street Banning, California
02220 and in the case of the Consultant, to the person at the address designated on the execution
page of this Agreement. Either party may change its address by notifying the other party of the
change of address in writing. Notice shall be deemed communicated at the time personally delivered
or in seventy-two (72) hours from the time of mailing if mailed as provided in this Section.

9.2 Interpretation.

The terms of this Agreement shall be construed in accordance with the meaning of the
language used and shall not be construed for or against either party by reason of the authorship of
this Agreement or any other rule of construction which might otherwise apply.

9.3 Counterparts,

This Agreement may be executed in counterparts, each of which shall be deemed to be an
original, and such counterparts shall constitute one and the same instrument.

9.4 Integration; Amendment.

This Agreement including the attachments hereto is the entire, complete and exclusive
expression of the understanding of the parties. It is understood that there are no oral agreements
between the parties hereto affecting this Agreement and this Agreement supersedes and cancels any
and all previous negotiations, arrangements, agreements and understandings, if any, between the
parties, and none shall be used to interpret this Agreement. No amendment to or modification of this
Agreement shall be valid unless made in writing and approved by the Consultant and by the City
Council. The parties agree that this requirement for written modifications cannot be waived and that
any attempted waiver shall be void.

9.5 Severability.

In the event that any one or more of the phrases, sentences, clauses, paragraphs, or sections
contained in this Agreement shall be declared invalid or unenforceable by a valid judgment or decree
of a court of competent jurisdiction, such invalidity or unenforceability shall not affect any of the
remaining phrases, sentences, clauses, paragraphs, or sections of this Agreement which are hereby
declared as severable and shall be interpreted to carry out the intent of the parties hereunder unless
the invalid provision is so material that its invalidity deprives either party of the basic benefit of their
bargain or renders this Agreement meaningless.
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0.6 Corporate Authority.

The persons executing this Agreement on behalf of the parties hereto warrant that (i) such
party is duly organized and existing, (ii) they are duly authorized to execute and deliver this
Agreement on behalf of said party, (iii) by so executing this Agreement, such party is formally
bound to the provisions of this Agreement, and (iv) the entering into this Agreement does not violate
any provision of any other Agreement to which said party is bound. This Agreement shall be
binding upon the heirs, executors, administrators, successors and assigns of the parties.

[SIGNATURES ON FOLLOWING PAGE]
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement on

the date and year first-above written.

ATTEST:

, City Clerk

APPROVED AS TO FOKM.:
ALESHIRE & WYNDER, LLP

, City Attorney

Two signatures are required if a corporation.

CITY:
CITY OF BANNING

, Mayor

CONSULTANT:

By: WM/AQ

Name:  y,onsrpimpst F. Cinw
Title:
Fotrrte

By:

Name:
Title:

Address:

NOTE: CONSULTANT’S SIGNATURES SHALL BE DULY NOTARIZED, AND APPROPRIATE
ATTESTATIONS SHALL BE INCLUDED AS MAY BE REQUIRED BY THE BYLAWS, ARTICLES OF
INCORPORATION, OR OTHER RULES OR REGULATIONS APPLICABLE TO CONSULTANT’S

BUSINESS ENTITY.
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EXHIBIT "A"

SCOPE OF SERVICES
Consultant will perform the following Services:
A. See attached Exhibit A-1
B.
C.

As part of the Ser\’fices, Consultant will prepare and deliver the following tangible
work products to the City:

A. See attached Exhibit A-1
B.
C.

In addition to the requirements of Section 6.2, during performance of the Services,
Consultant will keep the City appraised of the status of performance by delivering
the following status reports:

A. See attached Exhibit A-1
B.
C.

All work product is subject to review and acceptance by the City, and must be
revised by the Consultant without additional charge to the City until found
satisfactory and accepted by City.

Consultant wili utifize the following personnel to accomplish the Services:
A. Marshall Linn
B. John M, Phan

C. James K. Lee




City of Banhing — Proposal to Provide Financial Advisory Services Exhibit A-1

Please see the Appendix for a summary of advantages and disadvantages for each type of sale.

< SCOPE OF WORK > Principal advisory team members are identified by task to
- demonstrate how UFI propases to apply the firm’s breadth and depth of expertise as they relate to the
type of knowledge and expetience that would best further the City’s short and leng-term goals and
objectives.

Each major activity as it relates to a bond financing is followed by the data that would be requested of the
City and deliverables to be expected from the advisory team. Initials of principal staff are included next to
each topic by relevant specialty, and they include:

= ML Marshall Linn Founder
JP John M. Phan Principed
# JL JamesK. Lee Principal

A. CoNDUCT PRELIMINARY ANALYSES AND MAKE RECOMMENDATIONS FOR FINANCING ALTERNATIVES (ML,
JP, L)

s Verify economics of each financings and that, even in the presence of significant annual or net-
present-value savings, financing(s) are in the City’s long-term interest and reflect the City’s goals
and policy ahjectives

u  Comprehensive comparison of financing alternatives

UFI will conduct preliminary analyses and make recommendations for financing alternatives as they relate
to market rates, timing of financing, impact of negative arbitrage, and long-term impacts to the City. In
doing so, UFl will develop separate reviews of each financing with considerations that include:

»  Comparative analysis of various financing optians — e.g. direct bank loan versus bonds issued
through a public or private offering

= Estimated costs of issuance ~ e.g. bond counsel, rating agencies, underwriter discounts, City
attorney, etc.

= Summary of existing debt issue with items such as debt service schedule, average coupon, true
interest cost etc,

= Pricing comparables for yield trends of comparable transactions based on date, size of issuance,
credit rating, and credit name -

s Summary of proposed refunding issue with items such as refunding debt schedule, average
annual savings, total net present value savings, escrow requirements etc.

These considerations will be summarized in tables and developed as one-page reports for each of the
bond financings. The reports will be inclusive of recommendations whether to refund in the current
market and other timing and financing considerations.

Please refer to the Appendix for a sample of a refunding summary update for a recent refunding of a
water system issuance. '

Urban Fut , Ihc., 6
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City of Banning — Proposal to Provide Financial Advisory Services

UF] will also be available to assist with the application for any iRS or SEC rulings related to the issuance of
debt.

The viabllity and/or success of new financings are determined in large part by the long-term financial and
other impacts on the City. We believe the most appropriate approach to developing financial impact
analyses is to huild those analyses around methods that facifitate communication of results in an
interactive environment, This Is because results from analyses are only as good as the understanding and
acceptance of decision-makers who are familiarized with the advantages and risks of programs and
potential borrowers who demand a comfort threshold in terms of implementing a new program and its
policies according to the City’s criterfa. Mr. Lee Is highly experienced in developing industry-leading cost-
benefit financial models with interactive dashboards that present financial impacts in an easy-to-
understand format which shows the impacts of various assumptions so that decisions regarding incentive
levels, provisions and exceptions, internal funding etc. can all be made quickly and efficiently. UFi’s
analyses will facilitate discussion for guick consensus huilding. This has proven to be particularly useful
when making presentations to decision-makers {e.g. agency staff, executive directors, subcommittees,
and other stakeholders), allowing them to fully appreciate the impacts of their decisions instantly,

Please refer to the Appendix for a snapshot of the sample Dashboard.

DATA/INFORMATION REQUESTED: None

DELIVERABLES: Recommendations based on analysis of various financing options / Summary report for each
proposed financing / Ongoing monitoring of the market / Maturity-by-maturity analyses / Sensitivity
analyses

B. IVIANAGING TRANSACTIONS {ML, JP, JL)

a Underwriting and advisory experience is comprehensive and extensive

2 Assist in developing financing tfeam and developing sale calendar

2 Assist with presentation of recommendations to City management and City Council

n Detailed road map outlining various tasks and steps for implementing the financing of desired
projects along with the timeline schedule

Mr. Phan has 14 years of experience managing transactions from both the underwriting and advisory
sides., His experience ranges from extensive work with state agencies such UC Regents and State Public
Works Board {SPWB), state authorities such as California Schoo! Financing Authority (CSFA) and California
Educational Facilities Authority (CEFA) to private placements for clients such as charter schools and cities.
This makes him familiar with the negotiation of transactions and management of investor bids from the
underwriting side and with delivering independent advice to clients on the advisory side. He is very
familiar with every aspect of managing a wide variety of transactions, from financial structuring and
document review to pricing, investor relations, and the management of the financing party itself. Each of
these areas will be discussed in further detail in the sections below.

Providing advice for effective administration of new and existing programs s one of our firm’s specialties.
For example, UFl continues to assist the California Statewide Communities Development Authority
(CSCDA) with developing implementation recommendations for and administering the Authority’s
delinquent property tax program.

Urban Futures, Inc. 7 ( ﬁ




City of Banning — Proposal to Provide Financial Advisory Services

Finally, Mr. Lee, who has also managed transactions for citles, counties, and special districts from both
the underwriting and advisory sides, will support the management of transactions for the City's ongoing
projects,

DATA/INFORMATION REQUESTED: Any preferred vendors

DELVERABLES: Financing schedule / RFPs for financing team, as necessary / Evaluation summary of all
‘proposals received, as necessary / Financing team / Distribution list / Staff reports, as necessary /
Meetings and presentation materials, as necessary / Term sheet with proposed legal structure of the
bonds / Review and request of potential credit enhancement options

C. REVIEWING PROPOSED CASH FLOWS, COVENANMTS, SECURITY PROVISIONS & OTHER DOCUMENTS (IP, JL)

= Demonstrated trust as document preparer and reviewer —e.g. POS, OS etc.
" Rigorous verification of financing structures based on in-house analysis using DBC® and Excel
5 Credit ratings process built on solid analyses

The advisory team has prepared and reviewed the documents prepared by numerous clients” bond,
underwriting, and special counsels and related consultants, from preliminary officlal statements and
official statements to tax certificates, loan agreements, and indentures. UFi has consistently gone above
and beyond the requisite scope of advisory services with respect to document preparation and review,
demonstrating our clients” trust in the rigor of our document review process, For example, Woodbury
Unlversity requested UF! to prepare its tax due diligence questionnaire for its recent bond sale, an activity
traditionally entrusted to borrower’s counsel, '

UFI's approach to reviewing financing structures of transactions — including redemption provisions,
security provistons, bond covenants and other provisions — is built on a solid understanding of cash flows
and the various provisions around which bonds are sized. Financing structures from underwriters are
verified in-house using the industry’s DBC® software, including calculations for yield-to-call and yield-to-
maturity for premium and discount bonds when the underwritet changes the coupons and yields of the
structure to meet investor demands. ‘UFl also develops financing structures with Excel, which proves
useful in the event that DBC® has not updated its software to accommodate new regulations, provisions,
or financing structures. This will prove particularly relevant to the City as it considers new financing
alternative.

White development of credit rating presentations are traditionally undertaken by underwriters, UF| often
develops or drafts presentations for ratings agencles, That clients and underwriters lock to UFI to lead
credit ratings process Is an Indication of UFI's expertise with the various aépecfs of bond sales from’
document review to verification of financing structures.

DATA/INFORMATION REQUEsTED: Information pertinent to credit rating presentations, such as up-to-date rate
structures and rates, customer usage, largest customers, breakdown of water supply, water sustainability
plans, prior rate studies, etc.

DeuveraBLEs: Credit rating draft and final presentations / Review of all legal documents for transactions /
Pricing comparables of relative market yields

Urban Futures, Inc. 8 . 6/
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City of Banning — Proposal to Provide Financial Advisory Services

D. PricinG CaLLS AND INVESTOR MONITORING FOR COST-EFFECTIVE FINANCINGS (ML, JP)

#  Post-sale summary books ensure cost-effective financings
= Pricings corroborated with network of underwriting sales desks
= Market comparables developed from Bloomberg and TM3 {Thompson Reuters)

UFI's approach to the sale process begins with pre-pricing and pricing calls to monitor investor appetite
and preferences. In addition, UFt will conduct a shadow underwriting calf for every bond sale. Both UFI's
approach and understanding of the retail and institutional investor market are hased on extensive
experience on the underwriting side. Our approach and understanding are corroborated on a deal-by-deal
hasis against UFI’s wide array of underwriters who can provide up-to-the-minute verifications of where
they believe interest rate scales should be.

Our approach also presents the client with a cost/benefit of different structuring and pricing options -
fixed vs. variable-rate, public offerings, private placements etc, — to ensure not only that the agencles we
represent receive the most cost-effective terms on their financings, but that the financing structure and
arrangement they pursue best meets their goals and objectives. [t is also customary for us to provide for
each structuring or pricing option a sensitivity analysis in terms of hypothetical interest rates according to
potenttal market movements,

Finally, UFi develops a scale of market comparables in-house using up-to-the-minute infortation from
industry information resources such as Bloomberg and TM3 {Thompson Reuters), based on criteria such
as par size, sale date, type and use of credit, and credit rating.

Retall and institutional investors are monitored throughout the process, culminating with a post-sale book
that is provided to summarize the basis for investors approving or not approving a credit, the allotment
sizes, and the orders themselves, We view this as an impartant step toward maintaining a strong
understanding of movements in investor preferences which pays dividends for subsequent bond sales,

DATA/INFORMATION REQUESTED: None
DELIVERABLES: Pre-pricing and pricing calls / tnvestor matrices / Credit sale summaries for sales-and-trading
desks of selected underwriters / Post-sale and closing report

3. PROPOSED STAFFING PLAN

The principal advisor for the City’s financing and related needs. Mr.-Linn is In the Orange office, which is
UFI’s principal place of business, and can best be reached by phone:

Marshall Linn, Founder
P:(714) 283-9334 | F:{714)283-5465 | Marshall@UrbanFuturesinc.com
3111 N, Tustin Street | Orange, CA 92865

Proposed personnel possess deep insight into the public sector based on long and successful tenures in
public service.

Urban Futures, Inc. 2
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EXHIBIT "B"

SPECIAL REQUIREMENTS
(Superseding Contract Boilerplate)
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EXHIBIT “C”

SCHEDULE OF COMPENSATION

L. The City will compensate Consultant for the Services performed upon submission of
a valid invoice. Each invoice is to include:

A. Line items for all personnel describing the work performed, the number of hours
worked, and the hourly rate.

B. Line items for all materials and equipment properly charged to the Services.

C. Line items for all other approved reimbursable expenses claimed, with supporting
documentation,

D. Line items for all approved subcontractor labor, supplies, equipment, materials, and
travel properly charged to the Services.

IL The total compensation for the Services shall not exceed the Contract Sum as
provided in Section Z.1 of this Agreement.

ML The Consultant’s biiling rates for all personnel are attached as Exhibit C-1.
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City of Banning — Proposal to Provide Financial Advisory Services Exhibit C-1

A-3 — NOT-TO-EXCEED TIME-AND-EXPENSE BREAKDOWN

The table below details the rationale for our proposed fees for each financing.

UF! is also available on a project or hourly basis to provide complementary services such as long-range
_financial plans, continuing disclosure and arbitrage rebate, staff reports, grant proposals, etc. Below are
the hourly rates of proposed positions and their allocation of time to the project.

JohnPhan Pincipal 78 0 3% 0% o $190

lameslee ~ ~ Principal 73 33% R U - . S

‘Mark Kleinsmith ~~ Analyst 71 2% 25% 5120
Totak 222 100%

58
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EXHIBIT "D"

SCHEDULE OF PERFORMANCE

L. Consultant shall deliver the following tangible work products to the City by the
following dates.

A. As per the boud financing schedule.
B.

C.

Il. The Contract Officer may approve extensions for performance of the services in
accordance with Section 3.2, :

01102.0001/228087.1 ' r




CITY COUNCIL AGENDA

DATE: May 12, 2015
TO: CITY COUNCIL
FROM: Dean Martin, Interim Administrative Services Director

SUBJECT: Selection of Bond/Disclosure Counsel

RECOMMENDATION: Approve the attached contract for bond/disclosure counsel
services with Norton Rose Fulbright for an amount not to exceed $152,500 (includes
expenses in an amount not to exceed $2,500) for Norton Rose Fulbright US LLP,

JUSTIFICATION: The City plans to issue refunding bonds for its 2005 Water Revenue
Bonds and its 2007 Electric Utility Bonds. The bond/disclosure counsel is a key consultant to
assist with assuring the City’s interests are well protected with appropriate legal documentation
and issuing an opinion that the bonds qualify for exemption from federal income tax. They will
also play a key role in ensuring proper disclosures to the bond market.

BACKGROUND: On December 8, 2005, the Banning Utility Authority issued $35,635,000
in Water Enterprise Revenue Bonds, Refunding and Improvement projects. The proceeds of
these Bonds were utilized to refund and defease $2,475,000 in 1986 Water Utility Fund
Certificates of Participation and $1,890,000 in 1989 Water Utility Fund Certificates of
Participation and to provide additional funds to pay for certain capital project improvements, At
Tune 30, 2014, the outstanding balance on the refunding lease agreement was $29,970,000.

In July 2007, the Banning Financing Authority issued $45,790,000 in Revenue Bonds (Electric
System Project) Series 2007. The proceeds of these bonds were to be used to finance certain
improvements to the electric system of the City of Banning. In June 2010, the City bought
back $5,775,000 of the outstanding debt of the 2007 Electric Revenue Bonds and the liability
for those bonds has been removed from long-term debt, The outstanding balance at June 30,
2014 amounted to $35,205,000.

Municipal interest rates are at historical lows compared to the environment in which the City
issued water and electric utility bonds in 2005 and 2007, respectively. A number of firms have
approached the City in recent months recommending that the City refund those prior bonds for
significant economic savings to the City. Tt is estimated that the present value savings to the
City will be in excess of $4 million dollars.
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An RFP for role of the Bond/Disclosure Counsel was issued on April 2, 2015. Two firms
responded fo the RFP, Stradling Yocca Carlson & Rauth, and Norton Rose Fulbright. Staff
assembled an internal panel to review and evaluate the two proposals. It was a unanimous
outcome that Norton Rose be recommended to serve as the bond/disclosure counsel. The firm
has been in existence for over 90 years and has one of the largest public finance practices in the
United States with over 60 attorneys. In the past five years they have helped raised over $60
billion dollars for more than 600 California municipalities. Norton Rose served as the City’s
bond and disclosure counsel for both the 2005 Water Revenue bonds and the 2007 Electric
Utility bonds.

Scope of Services

The scope of services for bond/disclosure counsel may include, but not be limited to, the
following:

Bond Counsel Responsibilities

e Rendering the bond counsel opinion regarding the validity and binding effect of the
bonds, the source of payment and security for the bonds, and the excludability of
interest on the bonds from gross income for federal income tax purposes and/or state
income tax purposes;

e Examining applicable laws, preparing authorizing documents, consulting with parties to
the transaction, reviewing proceedings, and performing additional duties as necessary to
render the opinion(s);

e Providing continuing advice regarding any actions necessary to ensure that interest on
the bonds will continue to be tax-exempt;

e Preparation and review of documents necessary or appropriate to the authorization
issuance, sale and delivery of the bonds, coordination of the authorization and execution
of these documents, and review of enabling legislation;

e Assisting the City in seeking from other governmental authorities any approvals,
permissions, and exemptions necessary or appropriate in connection with the
authorization, issuance, sale, and delivery of the bonds;

e Reviewing legal issues relating to the structure of the bond issue;

e Reviewing or preparing those sections of the offering document to be disseminated in
connection with the sale of the bonds that relate to the bonds, financing documents,
bond counsel opinion, and tax exemption;

e Participating, when requested, in activities associated with presenting information to
rating agencies and/or credit enhancement provider relating to legal issues affecting the
issuance of the bonds;

e Reviewing or preparing the notice of sale or bond purchase contract for the bonds;

o Offering continuing legal advice, as needed, on issues related to the sale and the trustee
administration of the bonds;

e Providing other legal opinions as required;

e Participating in meetings, as requested, relating to the issuance of the bonds;
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o Keeping the City informed of rulings issued by federal and state regulatory agencies,
such as the U.S. Securities Exchange Commission and the Municipal Securities
Rulemaking Board, which impact the City’s bond financing process; and

¢ Performing the duties described under Disclosure Counsel Responsibilities.

Disclosure Counsel Responsibilities

e Preparing the preliminary and final official statements;

e Providing a “10b-5 Opinion” with respect to the preliminary and final official
statcments;

e Reviewing or preparing the continuing disclosure undertaking of the issuer;

e Reviewing, as necessary, applicable law and pertinent documents; and

e Participating, as requested, in informational meetings and discussions with various
parties, including investors.

FISCAL DATA: There is no direct fiscal impact to the City’s budget. The fees for the
bond/disclosure counsel will be paid directly from the proceeds of the bond issues.

RE MMENDE/D

é/ f, / CQ J/

D%anMax.bfn

Interim Administrative Services Director
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PROFESSIONAL SERVICES AGREEMENT

By and Between

CITY OF BANNING

and

NORTON ROSE FULBRIGHT US LLP
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AGREEMENT FOR PROFESSIONAL SERVICES
BETWEEN THE CITY OF BANNING AND
NORTON ROSE FULBRIGHT LLP

THIS AGREEMENT FOR CONTRACT SERVICES (herein* Agreement”) is made and
entered into this _ day of May, 2015 by and between the City of Banning, a general law city
(“City”) and Norton Rose Fulbright US LLP, a California limited lability partnership
{(“Consultant™), City and Consultant are sometimes hereinafter individually referred to as “Party”
and hereinafter collectively referred to as the “Parties™).

RECITALS

A. City has sought, by issuance of a request for proposals or invitation for bids, the
performance of the services defined and described particularly in Article 1 of this Agreement.

B. Consultant, following submission of a proposal or bid for the performance of the
services defined and described particularly in Article 1 of this Agreement, was selected by the City
to perform those services.

C. Pursuant to the City’s Municipal Code, City has authority to enter into and execute
this Agreement,

D. The Parties desire to formalize the selection of Consultant for performance of those
services defined and described particularly in Article 1 of this Agreement and desire that the terms of
that performance be as particularly defined and described herein.

OPERATIVE PROVISIONS

NOW, THEREFORE, in consideration of the mutual promises and covenants made by the
Parties and contained herein and other consideration, the value and adequacy of which are hereby
acknowledged, the parties agree as follows:

ARTICLE 1. SERVICES OF CONSULTANT

1.1 Scope of Services.

In compliance with all terms and conditions of this Agreement, the Consultant shall provide
those services specified in the “Scope of Services” attached hereto as Exhibit “A” and incorporated
herein by this reference, which services may be referred to herein as the “services” or “work”
hereunder. Asa material inducement to the City entering into this Agreement, Consultant represents
and warrants that it has the qualifications, experience, and facilities necessary to properly perform
the services required under this Agreement in a thorough, competent, and professional manner, and
is experienced in performing the work and services contemplated herein. Consultant shall at all
times faithfully, competently and to the best of its ability, experience and talent, perform all services
described herein. Consultant covenants that it shall follow the highest professional standards in
performing the work and services required hereunder and that all materials will be of good quality,
fit for the purpose intended. For purposes of this Agreement, the phrase “highest professional
standards” shall mean those standards of practice recognized by one or more first-class firms
performing similar work under similar circumstances.

é /
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1.2 Consultant’s Proposal.

The Scope of Service shall include the Consultant’s scope of work in Consultant’s bid
proposal shall be incorporated herein by this reference as though fully set forth herein. In the event
of any inconsistency between the terms of such proposal and this Agreement, the terms of this
Agreement shall govern.

1.3 Compliance with Law.

Consultant shall keep itself informed concerning, and shall render all services hereunder in
accordance with all ordinances, resolutions, statutes, rules, and regulations of the City and any
Federal, State or local governmental entity having jurisdiction in effect at the time service is
rendered,

1.4 Liceénses, Permits, Fees and Assessments,

Consultant shall obtain at its sole cost and expense such licenses, permits and approvals as
may be required by law for the performance of the services required by this Agreement, Consultant
shall have the sole obligation to pay for any fees, assessments and taxes, plus applicable penalties
and interest, which may be imposed by law and arise from or are necessary for the Consultant’s
performance of the services required by this Agreement, and shall indemnify, defend and hold
harmless City, its officers, employees or agents of City, against any such fees, assessments, taxes
penalties or interest levied, assessed or imposed against City hereunder,

1.5 Familiarity with Worlk,

By executing this Agreement, Consultant warrants that Consultant (i) has thoroughly
investigated and considered the scope of services to be performed, (ii) has carefully considered how
the services should be performed, and (iii) fully understands the facilities, difficulties and restrictions
attending performance of the services under this Agreement. If the services involve work upon any
site, Consultant warrants that Consultant has or will investigate the site and is or will be fully
acquainted with the conditions there existing, prior to commencement of services hereunder. Should
the Consultant discover any latent or unknown conditions, which will materially affect the
performance of the services hereunder, Consultant shall immediately inform the City of such fact
and shall not proceed except at City’s risk until written instructions are received from the Contract
Officer. -

1.0 Care of Work,

The Consultant shall adopt reasonable methods during the life of the Agreement to furnish
continuous protection to the work, and the equipment, materials, papers, documents, plans, studies
and/or other components thereof to prevent losses or damages, and shall be responsible for all such
damages, to persons or property, until acceptance of the work by City, except such losses or damages
as may be caused by City’s own negligence. '

1.7 Further Responsibilities of Parties.

Both parties agree to use reasonable care and diligence to perform their respective obligations
under this Agreement. Both parties agree to act in good faith to execute all instruments, prepare all

o5
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documents and take all actions as may be reasonably necessary to carry out the purposes of this
Agreement. Unless hereafter specified, neither party shall be responsible for the service of the other.

1.8 Additional Services.

City shall have the right at any time during the performance of the services, without
invalidating this Agreement, to order extra work beyond that specified in the Scope of Services or
make changes by altering, adding to or deducting from said work. No such extra work may be
undertaken unless a written order is first given by the Contract Officer to the Consultant,
incorporating therein any adjustment in (i) the Contract Sum for the actual cost of the extra work,
and/or (ii) the time to perform this Agreement, which said adjustments are subject to the written
approval of the Consultant. Any increase in compensation of up to ten percent (10%) of the Contract
Sum or $25,000, whichever is less; or in the time to perform of up to one hundred eighty (180) days
may be approved by the City Manager. Any greater increases, taken either separately or
cumulatively must be approved by the City Council. It is expressly understood by Consultant that
the provisions of this Section shall not apply to services specifically set forth in the Scope of
Services. Consultant hereby acknowledges that it accepts the risk that the services to be provided
pursuant to the Scope of Services may be more costly or time consuming than Consultant anticipates
and that Consultant shall not be entitled to additional compensation therefor. City may in its sole
and absolute discretion have similar work done by other contractors. No claims for an increase in the
Contract Sum or time for performance shall be valid unless the procedures established in this Section
are followed.

1.9 Special Requirements.

Additional terms and conditions of this Agreement, if any, which are made a part hereof are
set forth in the “Special Requirements” attached hereto as Exhibit “B” and incorporated herein by
this reference. In the event of a conflict between the provisions of Exhibit “B” and any other
provisions of this Agreement, the provisions of Exhibit “B” shall govern.

ARTICLE 2. COMPENSATION AND METHOD OF PAYMENT.
2.1 Contract Sum,

Subject to any limitations set forth in this Agreement, City agrees to pay Consultant the
amounts specified in the “Schedule of Compensation™ attached hereto as-Exhibit “C” and
incorporated herein by this reference. The total compensation, including reimbursement for actual
expenses, shall not exceed One Hundréd Fifty-two Thousand Five Hundred Dollars ($152,500) (the
“Contract Sum”), unless additional compensation is approved pursuant to Section 1.8.

2.2  Method of Compensation.

The method of compensation may include: (i) a lump sum payment upon completion; (ii)
payment in accordance with specified tasks or the percentage of completion of the services less
contract retention; (iii) payment for time and materials based upon the Consultant’s rates as specified
in the Schedule of Compensation, provided that (a) time estimates are provided for the performance
of sub tasks, (b) contract retention is maintained, and (¢} the Contract Sum is not exceeded; or (iv)
such other methods as may be specified in the Schedule of Compensation.

01102.0001/228087.1
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2.3 Reimbursable Expenses,

Compensation may include reimbursement for actual and necessary expenditures for
reproduction costs, telephone expenses, and travel expenses approved in writing by the Confract
Officer in advance, or actual subcontractor expenses of an approved subcontractor pursuant to
Section 4.5, and only if specified in the Schedule of Compensation. The Contract Sum shall include
the attendance of Consultant at all project meetings reasonably deemed necessary by the City.
Coordination of the performance of the work with City is a critical component of the services. If
Consultant is required to attend additional meetings to facilitate such coordination, Consultant shall
not be entitled to any additional compensation for attending said meetings.

2.4 Invoices.

Each month Consultant shall furnish to City an original invoice for all work performed and
expenses incurred during the preceding month in a form approved by City’s Administrative Services
Director. By submitting an invoice for payment under this Agreement, Consultant is certifying
compliance with all provisions of the Agreement. The invoice shall detail charges for all necessary
and actual expenses by the following categories: labor (by sub-category), travel, materials,
equipment, supplies, and sub-contractor contracts. Sub-contractor charges shall also be detailed by
such categories. Consultant shall not invoice City for any duplicate services performed by more than
one person.

City shall independently review each invoice submitted by the Consultant to determine
whether the work performed and expenses incurred are in compliance with the provisions of this
Agreement., Except as to any charges for work performed or expenses incurred by Consultant which
are disputed by City, or as provided in Section 7.3. City will use its best efforts to cause Consultant
to be paid within thirty (30) days of receipt of Consultant’s correct and undisputed invoice; however,
Consultant acknowlédges and agrees that due to City warrant run procedures, the City cannot
guarantee that payment will occur within this time perjod. Inthe event any charges or expenses are
disputed by City, the original invoice shall be returned by City to Consultant for correction and
resubmission. Review and payment by the City of any invoice provided by the Consultant shall not
constitute a waiver of any rights or remedies provided herein or any applicable law.

2.5 Waiver,

Payment .to Consultant for work performed pursuant to this Agreement shall not be deemed
to waive any defects in work performed by Consultant,

ARTICLE 3. PERFORMANCE SCHEDULE

3.1 Time of Essence.

Time is of the essence in the performance of this Agreement.

3.2 Schedule of Performance,

Consultant shall commence the services pursuant to this Agreement upon receipt of a written
notice to proceed and shall perform all services within the time period(s) established in the
“Schedule of Performance” attached hereto as Exhibit “D” and incorporated herein by this reference.
When requested by the Consultant, extensions to the time period(s) specified in the Schedule of
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Performance may be approved in writing by the Contract Officer but not exceeding one hundred
eighty (180) days cumulatively. ’

33 Force Majeure,

The time period(s) specified in the Schedule of Performance for performance of the services
rendered pursuant to this Agreement shall be extended because of any delays due to unforeseecable
causes beyond the control and without the fault or negligence of the Consultant, including, but not
restricted to, acts of God or of the public enemy, unusually severe weather, fires, earthquakes,
floods, epidemics, quarantine restrictions, riots, strikes, freight embargoes, wars; litigation, and/or
acts of any governmental agency, including the City, if the Consultant shall within ten (10) days of
the commencement of such delay notify the Contract Officer in writing of the causes of the delay.
The Contract Officer shall ascertain the facts and the extent of delay, and extend the time for
performing the services for the period of the enforced delay when and if in the judgment of the
Contract Officer such delay is justified. The Contract Officer’s determination shall be final and
conclusive upon the parties to this Agreement. -In no event shall Consultant be entitled to recover
damages against the City for any delay in the performance of this Agreement, however caused,
Consultant’s sole remedy being extension of the Agreement pursuant to this Section.

3.4 Term.

Unless earlier terminated in accordance with Article 7 of this Agreement, this Agreement
shall continue in full force and effect until completion of the services but not exceeding one (1) year
from the date hereof, except as otherwise provided in the Schedule of Performance (Exhibit “D”).

ARTICLE 4. COORDINATION OF WORK

4.1 Representatives and Personnel of Consultant.

The following principals of Consultant (“Principals™) are hereby designated as being the
principals and representatives of Consultant authorized to act in its behalf with respect to the work
specified herein and make all decisions in connection therewith:

ﬂ@ﬂd'/c/ Z /‘[[L:‘)f)'?i Rq}—/j*}jﬁh

(Name) (Title)
(Name) (Title)
(Name) (Title)

It is expressly understood that the experience, knowledge, capability and reputation of the
foregoing Principals were a substantial inducement for City to enter into this Agreement. Therefore,
the Principals shall be responsible during the term of this Agreement for directing all activities of
Consultant and devoting sufficient time to personally supervise the services hereunder. All
personnel of Consultant, and any authorized agents, shall at all times be under the exclusive direction
and control of the Principals. For purposes of this Agreement, the Principals may not be replaced
nor may their responsibilities be substantially reduced by Consultant without the express written
approval of City. Additionally, Consultant shall utilize only competent personnel to perform
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services pursuant to this Agreement. Consultant shall make every reasonable effort to maintain the
stability and continuity of Consultant’s staff and subcontractors, if any, assigned to perform the
services required under this Agreement. Consultant shall notify City of any changes in Consultant’s
staff and subcontractors, if any, assigned to perform the services required under this Agreement,
prior to and during any such performance.

4.2 Status of Consultaﬁt.

Consultant shall have no authority to bind City in any manner, or to incur any obligation,
debt or liability of any kind on behalf of or against City, whether by contract or otherwise, unless
such authority is expressly conferred under this Agreement or is otherwise expressly conferred in
writing by City. Consultant shall not at any time or in any manner represent that Consultant or any
of Consultant’s officers, employees, or agents are in any manner officials, officers, employees or
agents of City. Neither Consultant, nor any of Consultant’s officers, employees or agents, shall
obtain any rights to retirement, health care or any other benefits which may otherwise accrue to
City’s employees. Consultant expressly waives any claim Consultant may have to any such rights.

4.3 Contract Officer.

The Contract Officer shall be the Administrative Services Director unless otherwise
designated by the City Manager. It shall be the Consultant’s responsibility to assure that the
Contract Officer is kept informed of the progress of the performance of the services and the
Consultant shall refer any decisions which must be made by City to the Contract Officer. Unless
otherwise specified herein, any approval of City required hereunder shall mean the approval of the
Contract Officer. The Contract Officer shall have authority, if specified in writing by the City
Manager, to sign all documents on behalf of the City required hereunder to carry out the terms of this
Agreement. :

4.4 Independent Consultant,

Neither the City nor any of its employees shall have any control over the manner, mode or
means by which Consultant, its agents or employees, perform the services required herein, except as
otherwise set forth herein. City shall have no voice in the selection, discharge, supervision or control
of Consultant’s employees, servants, representatives or agents, or in fixing their number,
compensation or hours of service. Consultant shall perform all services required herein as an
independent contractor of City and shall remain at all times as to City a wholly independent
contractor with only such obligations as are consistent with that role. Consultant shall not at any
time or in any manner represent that it or any of its agents or employees are agents or employees of
City. City shall not in any way or for any purpose become or be deemed to be a partner of
Consultant in its business or otherwise or a joint venture or a member of any joint enterprise with
Consultant.

4.5 Prohibition Against Subcontracting or ASsignment.

The experience, knowledge, capability and reputation of Consultant, its principals and
employees were a substantial inducement for the City to enter into this Agreement. Therefore,
Consultant shall not contract with any other entity to perform in whole or in part the services
required hereunder without the express written approval of the City, In addition, neither this
Agreement nor any interest herein may be transferred, assigned, conveyed, hypothecated or
encumbered voluntarily or by operation of law, whether for the benefit of creditors or otherwise,
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without the prior written approval of City. Transfers restricted hereunder shall include the transfer to
any person or group of persons acting in concert of more than twenty five percent (25%) of the
present ownership and/or control of Consultant, taking all transfers into account on a cumulative
basis. In the event of any such unapproved transfer, including any bankruptcy proceeding, this
Agreement shall be void. No approved transfer shall release the Consultant or any surety of
Consultant of any liability hereunder without the express consent of City.

ARTICLE 5. INSURANCE, INDEMNIFICATION AND BONDS

5.1 Insurance Coverages,

The Consultant shall procure and maintain, at its sole cost and expense, in a form and content
satisfactory to City, during the entire term of this Agreement including any extension thereof, the
following policies of insurance which shall cover all elected and appointed officers, employees and
agents of City:

(a) Commercial General Liability Insurance (ISO Occurrence Form CG0001 or

equivalent), A policy of comprehensive general liability insurance written on a per occurrence basis
for bodily injury, personal injury and property damage. The policy of insurance shall be in an
amount not less than $1,000,000.00 per occurrence or if a general aggregate limit is used, then the
general aggregate limit shall be twice the occurrence limit.

(b)  Workers Compensation Insurance. A policy of workers compensation
insurance in such amount as will fully comply with the laws of the State of California and which
shall indemnify, insure and provide legal defense for the Consultant against any loss, claim or
damage arising from any injuries or occupational diseases occurring to any worker employed by or
any persons retained by the Consultant in the course of carrying out the work or services
contemplated in this Agreement.

(c)  Automotive Insurance (Form CA 0001 (Ed 1/87) including “any auto” and
endorsement CA 0025 or equivalent). A policy of comprehensive automobile liability insurance
written on a per occurrence for bodily injury and property damage in an amount not less than
$1,000,000. Said policy shall include coverage for owned, non-owned, leased and hired cars,

(d)  Professional Liability. Professional liability insurance appropriate to the
Consultant’s profession. This coverage may be written on a “claims made” basis, and must include
coverage for contractual liability. The professional liability insurance required by this Agreement
must be endorsed to be applicable to claims based upon, arising out of or related to services
performed under this Agreement, The insurance must be maintained for at least 5 consecutive years
following the completion of Consultant’s services or the termination of this Agreement, During this
additional 5-year period, Consultant shall annually and upon request of the City submit written
evidence of this continuous coverage.

(e)  Additional Insurance. Policies of such other insurance, as may be required in
the Special Requirements.

'3 Subcontractors. Consultant shall include all subcontractors as insureds under
its policies or shall furnish separate certificates and certified endorsements for each subcontractor.
All coverages for subcontractors shall be subject to all of the requirements stated herein.
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5.2 General Insurance Reguirements.

All of the above policies of insurance shall be primary insurance and shall name the City, its
elected and appointed officers, employees and agents as additional insureds and any insurance
maintained by City or its officers, employees or agents shall apply in.excess of, and not contribute
with Consultant’s insurance. The insurer is deemed hereof to waive ali rights of subrogation and
contributjon it may have against the City, its officers, employees and agents and their respective
insurers. The insurance policy must specify that where the primary insured does not satisfy the self-
insured retention, any additional insured may satisfy the self-insured retention. All of said policies
of insurance shall provide that said insurance may not be amended or cancelled by the insurer or any
party hereto without providing thirty (30) days prior written notice by certified mail return receipt
requested to the City. In the event any of said policies of insurance are cancelled, the Consultant
shall, prior to the cancellation date, submit new evidence of insurance in conformance with Section
5.1 to the Contract Officer. No work or services under this Agreement shall commence until the
Consultant has provided the City with Certificates of Insurance or appropriate insurance binders
evidencing the above insurance coverages and said Certificates of Insurance or binders are approved
by the City. City reserves the right to inspect complete, certified copies of all required insurance
policies at any time. Any failure to comply with the reporting or other provisions of the policies
including breaches or warranties shall not affect coverage provided to City.

All certificates shall name the City as additional insured {(providing the appropriate
endorsement) and shall conform to the following “cancellation” notice:
CANCELLATION:

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
THE EXPIRATION DATED THEREOF, THE ISSUING COMPANY SHALL MAIL
THIRTY (30)-DAY ADVANCE WRITTEN NOTICE TO CERTIFICATE HOLDER
NAMED HEREIN, -

[to be initialed]

Agent’s Initials

City, its respective elected and appointed officers, directors, officials, employees, agents and
volunteers are to be covered as additional insureds as respects: liability arising out of activities
Consultant performs; products and completed operations of Consultant; premises owned, occupied
or used by Consultant; or automobiles owned, leased, hired or borrowed by Consultant. The
coverage shall contain no special limitations on the scope of protection afforded to City, and their
respective elected and appointed officers, officials, employees or volunteers. Consultant’s insurance
shall apply separately to each insured against whom claim is made or suif is brought, except with
respect to the limits of the insurer's liability.

Any deductibles or self-insured retentions must be declared to and approved by City. Atthe
option of City, either the insurer shall reduce or eliminate such deductibles or self-insured retentions
as respects City or its respective elected or appointed officers, officials, employees and volunteers or
the Consultant shall procure a bond guaranteeing payment of losses and related investigations, claim
administration, defense expenses and claims. The Consultant agrees that the requirement to provide
insurance shall not be construed as limiting in any way the extent to which the Consultant may be
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held responsible for the payment of damages to any persons or property resulting from the

Consultant’s activities or the activities of any person or persons for which the Consultant is
otherwise responsible nor shall it limit the Consultant’s indemnification liabilities as provided in
Section 5.3.

In the event the Consultant subcontracts any portion of the work in compliance with Section
4.5 of this Agreement, the contract between the Consultant and such subcontractor shall require the
subcontractor to maintain the same policies of insurance that the Consultant is required to maintain
pursuant to Section 5.1, and such certificates and endorsements shall be provided to City.

5.3 Indemnification.

To the full extent permitted by law, Consultant agrees to indemnify, defend and hold
harmless the City, its officers, employees and agents (“Indemnified Parties™) against, and will hold
and save them and each of them harmless from, any and all actions, either judicial, administrative,
arbitration or regulatory claims, damages to persons or property, losses, costs, penalties, obligations,
errors, omissions or liabilities whether actual or threatened (herein “claims or liabilities™) that may
be asserted or claimed by any person, firm or entity arising out of or in connection with the negligent
performance of the work, operations or activities provided herein of Consultant, its officers,
employees, agents, subcontractors, or invitees, or any individual or entity for which Consultant is
legally liable (“indemnors™), or arising from Consultant’s reckless or willful misconduct, or arising
from Consultant’s or indemnors’ negligent performance of or failure to perform any term, provision,
covenant or condition of this Agreement, and in connection therewith:

(a) Consultant will defend any action or actions filed in connection with any of
said claims or liabilities and will pay all costs and expenses, including legal costs and attorneys’ fees
incurred in connection therewith;

(b)  Consultant will promptly pay any judgment rendered against the City, its
~ officers, agents or employees for any such claims or liabilities arising out of or in connection with
the negligent performance of or failure to perform such work, operations or activities of Consultant
hereunder; and Consultant agrees to save and hold the City, its officers, agents, and employees
harmless therefrom; '

(c) In the event the City, its officers, agents or employees is made a party to any
action or proceeding filed or prosecuted against Consultant for such damages or other claims arising
out of or in connection with the negligent performance of or failure to perform the work, operation
or activities of Consultant hereunder, Consultant agrees to pay to the City, its officers, agents or
employees, any and all costs and expenses incurred by the City, its officers, agents or employees in
such action or proceeding, including but not limited to, legal costs and attorneys’ fees.

Consultant shall incorporate similar, indemnity agreements with its subcontractors and if it
- fails to do so Consultant shall be fully responsible to indemnify City hereunder therefore, and failure
of City to monitor compliance with these provisions shall not be a waiver hereof. This
indemnification includes claims or liabilities arising from any negligent or wrongful act, error ox
ornission, or reckless or willful misconduct of Consultant in the performance of professional services
hereunder. The provisions of this Section do notapply to claims or liabilities occurring as aresult of
City’s sole negligence or willful acts or omissions, but, to the fullest extent permitted by law, shall
apply to claims and liabilities resulting in part from City’s negligence, except that design
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professionals’ indemnity hereunder shall be limited to claims and liabilities arising out of the
negligence, recklessness or willful misconduct of the design professional. The indemnity obligation
shall be binding on successors and assigns of Consultant and shall survive termination of this
Agrecment.

5.4 Sufficiency of Insurer.

Insurance required by this Agreement shall be satisfactory only if issued by companies
qualified to do business in California, rated “A” or better in the most recent edition of Best Rating
Guide, The Key Rating Guide or in the Federal Register, and only if they are of a financial category
Class VII or better, unless such requirements are waived by the Risk Manager of the City (*Risk
Manager”) due to unique circumstances. If this Agreement continues for more than 3 years duration,
or in the event the Risk Manager determines that the work or services to be performed under this
Agreement creates an increased or decreased risk of loss to the City, the Consultant agrees that the
minimum limits of the insurance policies may be changed accordingly upon receipt of written notice
from the Risk Manager.

ARTICLE 6. RECORDS, REPORTS, AND RELEASE OF INFORMATION
6.1 Records.

Consultant shall keep, and require subcontractors to keep, such ledgers books of accounts,
invoices, vouchers, canceled checks, reports, studies or other documents relating to the
disbursements charged to City and services performed hereunder (the “books and records”), as shall
be necessary to perform the services required by this Agreement and enable the Contract Officer to

evaluate the performance of such services. Any and all such documents shall be maintained in’

accordance with generally accepted accounting principles and shall be complete and detailed. The
Contract Officer shall have full and free access to such books and records at all times during normal
business hours of City, including the right to inspect, copy, audit and make records and transcripts
from such records. Such records shall be maintained for a period of 3 years following completion of
the services hereunder, and the City shall have access to such records in the event any audit is
required. In the event of dissolution of Consultant’s business, custody of the books and records may
be given to City, and access shall be provided by Consultant’s successor in interest.

6.2 Reports.

Consultant shall periodically prepare and submit to the Contract Officer such reports
concerning the performance of the services required by this Agreement as the Contract Officer shall
require. Consultant hereby acknowledges that the City is greatly concerned about the cost of work
and services to be performed pursuant to this Agreement. For this reason, Consultant agrees that if
Consultant becomes aware of any facts, circumstances, techniques, or events that may or will
materially increase or decrease the cost of the work or services contemplated herein or, if Consultant
is providing design services, the cost of the project being designed, Consultant shall promptly notity
the Contract Officer of said fact, circumstance, technique or event and the estimated increased or

decreased cost related thereto and, if Consultant is providing design services, the estimated increased -

or decreased cost estimate for the project being designed.

6.3 QOwnership of Documents.
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~ All drawings, specifications, maps, designs, photographs, studies, surveys, data, notes,
computer files, reports, records, documents and other materials (the “documents and materials™)
prepared by Consultant, its employees, subcontractors and agents in the performance of this
Agreement shall be the property of City and shall be delivered to City upon request of the Contract
Officer or upon the termination of this Agreement, and Consultant shall have no claim for further
employment or additional compensation as a result of the exercise by City of its full rights of
ownership use, reuse, or assignment of the documents and materials hereunder. Any use, reuse or
assignment of such completed documents for other projects and/or use of uncompleted documents
without specific written authorization by the Consultant will be at the City’s sole risk and without
liability to Consultant, and Consultant’s guarantee and warranties shall not extend to such use, reuse
or assignment. Consultant may retain copies of such documents for its own use. Consultant shall
have the right to use the concepts embodied therein. All subcontractors shall provide for assignment
to City of any documents or materials prepared by them, and in the event Consultant fails to secure
such assignment, Consultant shall indemnify City for all damages resulting therefrom.

6.4 Confidentiality and Release of Information.

(a) All information gained or work product produced by Consultant in
performance of this Agreement shall be considered confidential, unless such information is in the
public domain or already known to Consultant. Consultant shall not release or disclose any such
information or work product to persons or entities other than City without prior written authorization
from the Contract Officer. -

(b) Consultant, its officers, employees, agents or subcontractors, shall
not, without prior written authorization from the Contract Officer or unless requested by the City
Attomey, voluntarily provide documents, declarations, letters of support, testimony at depositions,
response to interrogatories or other information concerning the work performed under this
Agreement. Response to a subpoena or court order shall not be considered "voluntary"” provided
Consultant gives City notice of such court order or subpoena.

(c) If Consultant, or any officer, employee, agent or subcontractor of
Consultant, provides any information or work product in violation of this Agreement, then City shall
have the right to reimbursement and indemnity from Consultant for any damages, costs and fees,
including attorneys fees, caused by or incurred as a result of Consultant’s conduct,

(d) Consultant shall promptly notify City should Consultant, its officers,
employees, agents or subcontractors be served with any summons, complaint, subpoena, notice of
deposition, request for documents, interrogatories, request for admissions or other discovery request,
court order or subpoena from any party regarding this Agreement and the work performed there
under. City retains the right, but has no obligation, to represent Consultant or be present at any
deposition, hearing or similar proceeding, Consultant agrees to cooperate fully with City and to
provide City with the opportunity to review any response to discovery requests provided by
Consultant. However, this right to review any such response does not imply or mean the right by
City to control, direct, or rewrite said response.

ARTICLE 7. ENFORCEMENT OF AGREEMENT AND TERMINATION

71 California Law.
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This Agreement shall be interpreted, construed and governed both as to validity and to
performance of the parties in accordance with the laws of the State of California. Tegal actions
concerning any dispute, claim or matter arising out of or in relation to this Agreement shall be
instituted in the Superior Court of the County of Riverside, State of California, or any other
appropriate court in such county, and Consultant covenants and agrees to submit to the personal
jurisdiction of such court in the event of such action. In the event of litigation in a U.S. District
Court, venue shall lie exclusively in the Central District of California, in Riverside.

7.2 Disputes: Default.

In the event that Consultant is in default under the terms of this Agreement, the City shall not
have any obligation or duty to continue compensating Consultant for any work performed after the

date of default, Instead, the City may give notice to Consultant of the default and the reasons forthe

default, The notice shall include the timeframe in which Consultant may cure the default. This
timeframe is presumptively thirty (30) days, but may be extended, though not reduced, if
circumstances warrant. During the period of time that Consultant is in default, the City shall hold all
invoices and shall proceed with payment on the invoices only when the default is cured. In the
alternative, the City may, in its sole discretion, elect to pay some or all of the outstanding invoices
during the period of default, If Consultant does not cure the default, the City may take necessary
steps to terminate this Agreement under this Article. Any failure on the part of the City to give
notice of the Consultant’s default shall not be deemed to result in a waiver of the City’s legal rights
or any rights arising out of any provision of this Agreement.

7.3 Retention of Funds.

Consultant hereby authorizes City to deduct from any amount payable to Consultant (whether
or not arising out of this Agreement) (i) any amounts the payment of which may be in dispute
hereunder or which are necessary to compensate City for any losses, costs, liabilities, or damages
suffered by City, and (ii) all amounts for which City may be liable to third parties, by reason of
Consultant’s acts or omissions in performing or failing to perform Consultant’s obligation under this
Agreement. In the event that any claim is made by a third party, the amount or validity of which is
disputed by Consultant, or any indebtedness shall exist which shall appear to be the basis for a claim
of lien, City may withhold from any payment due, without liability for interest because of such
withholding, an amount sufficient to cover such claim. The failure of City to exercise such right to
deduct or to withhold shall not, however, affect the obligations of the Consultant to insure,
indemnify, and protect City as elsewhere provided herein.

74  Waiver.

Waiver by any party to this Agreement of any term, condition, or covenant of this Agreement
shall not constitute a waiver of any other term, condition, or covenant. Waiver by any party of any
breach of the provisions of this Agreement shall not constitute a waiver of any other provision or a
waiver of any subsequent breach or violation of any provision of this Agreement. Acceptance by
City of any work or services by Consultant shall not constitute a waiver of any of the provisions of
this Agreement. No delay or omission in the exercise of any right or remedy by a non-defaulting
party on any default shall impair such right or remedy or be construed as a waiver. Any waiver by
either party of any default must be in writing and shall not be a waiver of any other default
concerning the same or any other provision of this Agreement.

7.5 Rights and Remedies are Cumulative.
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Except with respect to rights and remedies expressly declared to be exclusive in this
Agreement, the rights and remedies of the parties are cumulative and the exercise by either party of
one or more of such rights or remedies shall not preclude the exercise by it, at the same or different
times, of any other rights or remedies for the same default or any other default by the other party.

7.6 Legal Action.

In addition to any other rights or remedies, either party may take legal action, in law or in
equity, to cure, correct or remedy any default, to recover damages for any default, to compel specific
performance of this Agreement, to obtain declaratory or injunctive relief, or to obtain any other
remedy consistent with the purposes of this Agreement. Notwithstanding any contrary provision
herein, Consultant shall file a statutory claim pursuant to Government Code Sections 905 et seq. and
910 et. seq., in order to pursue a legal action under this Agreement.

7.7 Termination Prior to Expiration of Term.

This Section shall govern any termination of this Contract except as specifically provided in
the following Section for termination for cause. The City reserves the right to terminate this
Contract at any time, with or without cause, upon thirty (30) days® written notice to Consultant,
except that where termination is due to the fault of the Consultant, the period of notice may be such
shorter time as may be determined by the Contract Officer. In addition, the Consultant reserves the
right to terminate this Contract at any time, with or without cause, upon sixty (60) days’ written
noftice to City, except that where termination is due to the fault of the City, the period of notice may
be such shorter time as the Consultant may determine. Upon receipt of any notice of termination,
Consultant shall immediately cease all services hereunder except such as may be specifically
approved by the Contract Officer. Except where the Consultant has initiated termination, the
Consultant shall be entitled to compensation for all services rendered prior to the effective date of
the notice of termination and for any services authorized by the Contract Officer thereafter in
accordance with the Schedule of Compensation or such as may be approved by the Contract Officer,
except as provided in Section 7.3. In the event the Consultant has initiated termination, the
Consultant shall be entitled to compensation only for the reasonable value of the work product
actually produced hereunder. In the event of termination without cause pursuant to this Section, the
terminating party need not provide the non-terminating party with the opportunity to cure pursuant to
Section 7.2.

7.8 Termination for Default of Consultant.

If termination is due to the failure of the Consultant to fulfill its obligations under this
Agreement, City may, after compliance with the provisions of Section 7.2, take over the work and
prosecute the same to completion by contract or otherwise, and the Consultant shall be liable to the
extent that the total cost for completion of the services required hereunder exceeds the compensation
herein stipulated (provided that the City shall use reasonable efforts to mitigate such damages), and
City may withhold any payments to the Consultant for the purpose of set-off or partial payment of
the amounts owed the City as previously stated.

7.9 Attorneys’ Fees.

If either party to this Agreement is required to initiate or defend or made a party to any action
or proceeding in any way connected with this Agreement, the prevailing party in such action or
proceeding, in addition to any other relief which may be granted, whether legal or equitable, shall be
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entitled to reasonable attorney’s fees. Attorney’s fees shall include attorney’s fees on any appeal,
and in addition a party entitled to attorney’s fees shall be entitled to all other reasonable costs for
investigating such action, taking depositions and discovery and all other necessary costs the court
allows which are incurred in such litigation, All such fees shall be deemed to have accrued on
commencement of such action and shall be enforceable whether or not such action is prosecuted to
Jjudgment.

ARTICLE 8. CITY OFFICERS AND EMPLOYEES: NON-DISCRIMINATION

8.1 Non-liability of City Officers and Emplovees.

No officer or employee of the City shall be personally liable to the Consultant, or any
successor in interest, in the event of any default or breach by the City or for any amount which may
become due to the Consultant or to its successor, or for breach of any obligation of the terms of this
Agreement,

8.2 Conflict of Interest.

Consultant covenants that neither it, nor any officer or principal of its firm, has or shall
acquire any interest, directly or indirectly, which would conflict in any manner with the interests of
City or which would in any way hinder Consultant’s performance of services under this Agreement.
Consultant further covenants that in the performance of this Agreement, no person having any such
interest shall be employed by it as an officer, employee, agent or subcontractor without the express
written consent of the Contract Officer. Consultant agrees to at all times avoid conflicts of interest
or the appearance of any conflicts of interest with the interests of City in the performance of this
Agreement.

No officer or employee of the City shall have any financial interest, direct or indirect, in this
Apreement nor shall any such officer or employee participate in any decision relating to the
Agreement which effects his financial interest or the financial interest of any corporation,
partnership or association in which he is, directly or indirectly, interested, in violation of any State
statute or regulation. The Consultant warrants that it has not paid or given and will not pay or give
any third party any money or other consideration for obtaining this Agreement.

8.3  Covenant Against Discrimination.

Consultant covenants that, by and for itself, its heirs, executors, assigns, and all persons
claiming under or through them, that there shall be no discrimination against or segregation of, any
person or group of persons on account of race, color, creed, religion, sex, gender, sexual orientation,
marital status, national origin, ancestry, or other protected class in the performance of this
Agreement. Consultant shall take affirmative action to insure that applicants are employed and that
employees are treated during employment without regard to their race, color, creed, religion, sex,
marital status, national origin, ancestry, or other protected class.

8.4 Unauthorized Aliens,

Consultant hereby promises and agrees to comply with all of the provisions of the Federal
Immigration and Nationality Act, 8 U.S.C.A. §§ 1101, et seq., as amended, and in connection
therewith, shall not employ unauthorized aliens as defined therein, Should Consultant so employ
such unauthorized aliens for the performance of work and/or services covered by this Agreement,
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and should the any liability or sanctions be imposed against City for such use of unauthorized aliens,
Consultant hereby agrees to and shall reimburse City for the cost of all such liabilities or sanctions
imposed, together with any and all costs, including attorneys' fees, incurred by City.

ARTICLE 9. MISCELLANEOUS PROVISIONS
9.1 Notices.

Any notice, demand, request, document, consent, approval, or communication either party
desires or is required to give to the other party or any other person shall be in writing and either
served personally or sent by prepaid, first-class mail, in the case of the City, to the City Manager and
to the attention of the Contract Officer, City of Banning, 99 East Ramsey Street Banning, California
02220 and in the case of the Consultant, to the person at the address designated on the execution
page of this Agreement, Either party may change its address by notifying the other party of the
change of address in writing. Nofice shall be deemed communicated at the time personally delivered
or in seventy-two (72) hours from the time of mailing if mailed as provided in this Section.

9.2 Interpretation.,

The terms of this Agreement shall be construed in accordance with the meaning of the
language used and shall not be construed for or against either party by reason of the authorship of
this Agreement or any other rule of construction which might otherwise apply.

93 Counterparts.

This Agreement may be executed in counterparts, each of which shall be deemed to be an
original, and such counterparts shall constitute one and the same instrument.

9.4  Integration; Amendment.

This Agreement including the attachments hereto is the entire, complete and exclusive
expression of the understanding of the parties. It is understood that there are no oral agreements
between the parties hereto affecting this Agreement and this Agreement supersedes and cancels any
and all previous negotiations, arrangements, agreements and understandings,.if any, between the
parties, and none shall be used to interpret this Agreement. No amendment to or modification of this

- Agreement shall be valid unless made in writing and approved by the Consultant and by the City
Council. The parties agree that this requirement for written modifications cannot be waived and that
any-attempted waiver shall be void.

9.5 Severability.

In the event that any one or more of the phrases, sentences, clauses, paragraphs, or sections
contained in this Agreement shall be declared invalid or unenforceable by a valid judgment or decree
of a court of competent jurisdiction, such invalidity or unenforceability shall not affect any of the
remaining phrases, sentences, clauses, paragraphs, or sections of this Agreement which are hereby
declared as severable and shall be interpreted to carry out the intent of the parties hereunder unless
the invalid provision is so material that its invalidity deprives either party of the basic benefit of their
bargain or renders this Agreement meaningless.
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9.6 Corporate Authority.

The persons executing this Agreement on behalf of the parties hereto warrant that (1) such
party is duly organized and existing, (i1) they are duly authorized to execute and deliver this
Agreement on behalf of said party, (i11) by so executing this Agreement, such party 1s formally
bound to the provisions of this Agreement, and (iv) the entering into this Agreement does not violate
any provision of any other Agreement to which said party is bound. This Agreement shall be
binding upon the heirs, executors, administrators, successors and assigns of the parties.

[SIGNATURES ON FOLLOWING PAGE]
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement on
the date and year first-above written.

CITY:
CITY OF BANNING

, Mayor

ATTEST:

, City Clerk

APPROVED AS TO FORM:
ALESHIRE & WYNDER, LLP

, City Attorney

Nozfon Rese Fod brigf L USELE

Bny‘ﬂ’)M/f 7’/¢a -

Name:f) onafd & HunP
Title: PWT‘%?’U”\:

By:
Narme:
Title:
£
Address: 555 Sl i St W5/ Fle

LoS )‘??}Mg-m_’ &P?ﬂﬁ ‘7'/

Two signatures are required if a corporation.

NOTE: CONSULTANT*S SIGNATURES SHALL BE DULY NOTARIZED, AND APPROPRIATE
ATTESTATIONS SHALL BE INCLUDED AS MAY BE REQUIRED BY THE BYLAWS, ARTICLES OF
" INCORPORATION, OR OTHER RULES OR REGULATIONS APPLICABLE TO CONSULTANT’S

BUSINESS ENTITY.
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ANOTARY PUBLIC OR OTHER OFFICER COMPLETING THIS CERTIFICATE
VERIFIES ONLY THE IDENTITY OF THE INDIVIDUAL WHO SIGNED THE
DOCUMENT TO WHICH THIS CERTIFICATE IS ATTACHED, AND NOT THE
TRUTHFULNESS, ACCURACY, OR VALIDITY OF THAT DOCUMENT.

(QM VY Z A Seal] ] 2B

STATE OF CALIFORNIA )
) ss:
COUNTY OF LOS ANGELES )

On May 1, 2015 before me, Tina Michelle Sims, Notary Public, personally appeared Donald L.
Hunt, who proved to me on the basis of satisfactory evidence to be the person(s) whose namefs)”
is/are subscribed to the within instrument and acknowledged to me that he/she/they-executed the
same in his/herftheit authorized capacity(ies), and that by his/her/their-signature(s)on the
instrument the person(s); or the entity upon behalf of which the person(sY acted, executed the
instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that
the foregoing paragraph is true and correct.

WITNESS my hand and official seal.

T TINAMICHELLE SIMS &
Commiselon & 2015654 | K
Hotery Publlc - Californis
Los Angeles County 3
pirés Mor 26, 2017 |
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EXHIBIT "A"

SCOPE OF SERVICES
Consultant will perform the following Services:
A. See aftached Exhibit A-1
B.
C.

As part of the Services, Consultant will prepare and deliver the following tangible
work products to the City:

A. See attached Exhibit A-1
B.
C.

In addition to the requircments of Section 6.2, during performance of the Services,
Consultant will keep the City appraised of the status of performance by delivering
the following status reports:

A. See atitached Exhibit A-1
B.

C.

All work product is subject to review and acceptance by the City, and must be
revised by the Consultant without additional charge to the City until found
satisfactory and accepted by City.

Consultant will utilize the following personnel to accomplish the Services:
A. Don Hunt, Partner
B. Russ Trice, Senior Counsel
C. Richard Kornblith, Tax Partner

D. Jonathan Guz, Senior Associate

01102.0001/228087.1
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EXHIBIT HBH

SPECIAL REQUIREMENTS
(Superseding Contract Boilerplate)




EXHIBIT “C»

SCHEDULE OF COMPENSATION

I. The City will compensate Consultant for the Services performed upon close of the
bond refunding for the 2005 Water Revenue Bonds and the 2007 Electric Utility
Bonds. ‘ ,

IL. The total compensation for the Services shall not excced the Contract Sum as

provided in Section 2.1 of this Agreement.

01102.0001/228087.1

&




EXHIBIT "D"

SCHEDULE OF PERFORMANCE

L. Consultant shall deliver the following tangible work products to the City by the
following dates.

A. As per the bond financing schedule.
B.

C.

1I. The Contract Officer may approve extensions for performance of the services in
accordance with Section 3.2,

e
01102.000/228087.1 gf{)




EXHIBIT A-1

The scope of services for bond/disclosure counsel may include, but not be limited to, the
following:

A. Bond Counsel Responsibilities

a. Rendering the bond counsel opinion regarding the validity and binding effect of”
the bonds, the source of payment and security for the bonds, and the excludability
of interest on the bonds from gross income for federal income tax purposes and/or
state income tax purposes;

b. Examining applicable laws, preparing authorizing documents, consulting with
parties to the transaction, reviewing proceedings, and performing additional duties

as necessary to render the opinion(s);

c. Providing continuing advice regarding any actions necessary to ensure that
interest on the bonds will continue to be tax-exempt;

d. Preparation and review of documents necessary or appropriate to the authorization
issuance, sale and delivery of the bonds, coordination of the authorization and
execution of these documents, and review of enabling legislation;

e. Assisting the City in seeking from other governmental authorities any approvals,
permissions, and exemptions necessary or appropriate in connection with the
authorization, issuance, sale, and delivery of the bonds;

f. Reviewing legal issues relating to the structure of the bond issue;

g. Reviewing or preparing those sections of the offering document to be
disseminated in connection with the sale of the bonds that relate to the bonds,

. financing documents, bond counsel opinion, and tax exemption;

h. Participating, when requested, in activities associated with presenting information
to rating agencies and/or credit enhancement provider relating to legal issues
affecting the issuance of the bonds;

i. Reviewing or preparing the notice of sale or bond purchase contract for the bonds;

j. Offering continuing legal advice, as needed, on issues related to the sale and the
trustee administration of the bonds;

k. Providing other legal opinions as required;
1. Participating in meetings, as requested, relating to the issuance of the bonds;

m. Keeping the City informed of rulings issued by federal and statc regulatory
agencies, such as the U.S. Securities Exchange Commission and the Municipal

2




n.

EXHIBIT A-1

Securities Rulemaking Board, which impact the City’s bond financing process;
and

Performing the duties described under Disclosure Counsel Responsibilities.

B. Disclosure Counsel Responsibilities

a.

b.

Preparing the preliminary and final official statements;

Providing a “10b-5 Opinion” with respect to the preliminary and final official
statements;

Reviewing or preparing the continuing disclosure undertaking of the issuer;
Reviewing, as necessary, applicable law and pertinent documents; and

Participating, as requested, in informational meetings and discussions with
various parties, including investors.

5‘)




CITY COUNCIL MEETING

DATE: May 12, 2015
TO: City Council
FROM: Brian Guillot, Acting Community Development Director

SUBJECT: Resolution No. 2015-34 Accepting the Interest in Real Property conveyed
from the Amos J. Mathewson Trust dated November 13, 2007, for Assessor’s
Parcel Numbers (APN) 540-202-002 (260 W. Ramsey Street), 540-202-003 (60
S. 3rd Street), and 540-204-009 (33 S. San Gorgonio Avenue)

RECOMMENDATION:  That the City Council adopt Resolution No. 2015-34 Accepting
the Interest in Real Property conveyed from the Amos J. Mathewson Trust dated November 13,
2007, for Assessor’s Parcel Numbers (APN) 540-202-002 (260 W. Ramsey Street), 540-202-003
(60 S. 31d Street), and 540-204-009 (33 S. San Gorgonio Avenue).

JUSTIFICATION: Deeds or grants conveying any interest in or easement upon real estate to a
political corporation or governmental agency shall be accepted in accordance with Government
Code Section 27281.

BACKGROUND: The trustee and beneficiaries of the Mathewson trust agreed to deed to the
City the subject real property assets of the trust. Interest in the properties was held by several
entities as listed below:

Name Instrument Type Instrument Number
Trustee/Beneficiary
Ruth Keith Quitclaim Deed DOC # 2013-0204643
Beneficiaries
Banning American Legion Post Quitclaim Deed DOC #2014-0230172
Banning Public Library Quitclaim Deed DOC # 2014-0365318
Masonic Home of California Quitclaim Deed DOC # 2014-0230170
Shriners Hospital for Children Disclaimer DOC #2012-0107234
Banning United Methodist Quitclaim Deed DOC # 2014-0230173
Church
Veterans of Foreign Affairs Quitclaim Deed DOC # 2014-0230171
Sue Coder Quitclaim Deed DOC # 2014-0230174

The instruments referenced in the above table are reproduced in Attachment 2. A recent
Preliminary Title Report for each of the subject properties is reproduced in Attachment 3.
Concurrently with the recordation of the certificates of acceptance, or resolution of accemptance,
it is recommended that the City purchase a title policy insuring the City as the vested owner. It
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is important that the City get a title policy to protect its interests. California law specifically
provides that a preliminary title report is basically only for information purposes and the title
company cannot be sued based on a preliminary report. If a party wants to be protected, it has to
buy a title policy; therefore, the purchase of a title insurance is recommended. The purchase of
title insurance will take place concurtently with the recordation of the certificates of acceptance,
or resolution of accemptance.

Real Property Descriptions

260 W. Ramsey Street. This site was commonly known as the Mathewson’s Department Store.
Unfortunately, the structure was lost in a fire and the site is now vacant land. The land areca
consists of approximately 0.23 acres or 10,225 square feet; and, is located within the Dowtown
Commercial zoning district. The legal description along with other information for the property
is contained in the Preliminary Title Report as shown in Attachement 3.

60 S. 3" Street. This site is vacant land with some asphalt paving. The site is located
approximately 130 feet south of Ramsey Street and is adjacent to the 260 W. Ramsey Street lot.
The land area consists of approximately 0.09 acres or 3,916 square feet; and, is located within the
Downtown Commercial zoning district. The legal description along with other information for
the property is contained in the Preliminary Title Report as shown in Attachement 3.

33 S. San Gorgonio Avenue. This site may be described as a Retail Building of approximately
2,000 square feet that was constructed in the early 1900°s. The land area consists of
approximately 0.07 acres or 2,945 square feet; and, is located within the Downtown Commercial zoning
district. The legal description along with other information for the property is contained in the
Preliminary Title Report as shown in Attachement 3.

The Downtown Commercial (DC) zoning district occurs on Ramsey Street, between 8th Street
and Hargrave Street on the west and ecast, by Interstate 10 on the south, and by Williams and
Nicolet on the north. This area is the City's traditional commercial core, and has special
significance to the community because small scale commercial retail and office uses, services,
restaurants, and entertainment retail are the primary uses in this district. Mixed Use, residential
land uses in combination with commercial businesses, are also encouraged. Bed & breakfasts,
hotels and motels are also appropriate in this district.

FISCAL DATA: There are no direct fiscal impacts related to the acceptance of subject real
property interests as the trustee and beneficiaries quitclaimed the subject properties to the City.
However, the responsibility for property maintenance and all other burdens associatd with the
ownership of real property would be assumed. There will be costs associated with purchasing
title insurance policies estimated to be approximately $1,575.00. It is understood that the trustee
and beneficiaries of the Mathewson Trust agreed to deed the subject real properties to the City
because any value of the assets was offset by the poor condition of the properties.
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APPROVED BY:

Inferim City Manager

REVIEWED BY:

Dear{\Martm

Interim Administrative Services Director

ATTACHMENTS:

1. Resolution No. 2015-34
2. Copy of Instruments
3. Preliminary Title Report

RECOMMENDED BY:

[

“"N/M/

Brian Guillot

Acting Community Development Director

PREPARED BY:
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Attachment 1

(Resolution No. 2015-34)
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RESOLUTION NO. 2015-34

ACCEPTING THE INTEREST IN REAL PROPERTY
CONVEYED FROM THE AMOS J. MATHEWSON TRUST
DATED NOVEMBER 13, 2007, FOR ASSESSOR’S PARCEL
NUMBERS (APN) 540-202-002 (260 W. RAMSEY STREET),
540-202-003 (60 S. 3RD STREET), AND 540-204-009 (33 S.
SAN GORGONIO AVENUE)

WHEREAS, the trustee and beneficiaries of the Mathewson trust agreed to deed to the
City the subject real property assets of the trust; and

WHEREAS, interest in the properties was held by several entities as listed herein; and

WHEREAS, deeds or granis conveying any interest in or easement upon real estate to a
political corporation or governmental agency shall be accepted in accordance with Government
Code Section 27281; and

WHEREAS, the City Council for the City of Banning desires to accept the interest in the
real properties of the Amos J. Mathewson Trust dated November 13, 2007,

NOW, THEREFORE, BE I'T RESOLVED by the City Council of the City of Banning
as follows:

SECTION 1. In accordance with California Government Code Section 27281, the City of
Banning hereby accepts and assumes all right, title and interest to that certain real property,
located at Assessor’s Parcel Numbers (APN) 540-202-002 (260 W. Ramsey Street), 540-202-003
(60 S. 31d Street), and 540-204-009 (33 S. San Gorgonio Avenue) City of Banming, California as
further described below in the listed instruments:

Name Instrument Type Instrument Number
Trustee/Beneficiary
Ruth Keith Quitciaim Deed DOC # 2013-0204643
Beneficiaries
Banning American Legion Post Quitclaim Deed DOC # 2014-0230172
Banning Public Library Quitclaim Deed DOC # 2014-0365318
Masonic Home of California Quitclaim Deed DOC # 2014-0230170
Shriners Hospital for Children Disclaimer DOC # 2012-0107234
Banning United Methodist Quitclaim Deed DOC #2014-0230173
Church
Veterans of Foreign Affairs Quitclaim Deed DOC # 2014-0230171
Sue Coder Quitclaim Deed DOC # 2014-0230174
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SECTION 2. The City Clerk is authorized to execute any certificate of acceptance or record this
resolution in accordance with Government Code Section 27281.

PASSED, ADOPTED AND APPROVED this 12" day of May, 2015.

Deborah Franklin, Mayor
- City of Banning

ATTEST:

Marie A. Calderon, City Cletk

APPROVED AS TO FORM AND
LEGAL CONTENT:

David J. Aleshire, City Attorney
Aleshire & Wynder, LLP

CERTIFICATION:

I, Marie A, Calderon, City Clerk of the City of Banning, California, do hereby certify that the
foregoing Resolution No. 2014-34, was duly adopted by the City Council of the City of Banning,
California, at a regular meeting thereof held on the 12“' day of May, 2015.

AYES:
NOES:
ABSTAIN:
ABSENT:

Marie A. Calderon, City Clerk
City of Banning, California
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DOC # 2013-0204643
95/01/2013 08:2¢A Fee: NC
Page 1 of 4
Recorded in Official Records
County of Riverside
Larry U, I.lard
Rssessor, County
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(Exempt from payment of a recording fee pursuant to Government Code Section 6103) @

QUITCLAIM DEED

FOR VALUABLE CONSIDERATION, receipt of which is hereby acknowledged, the

OF THE AMOS 1. MATHEWSON ~ LIVING TRUST

TR@ ALY \<Q/:\N\,. ("Grantor") hereby remises, releases and forever quitclaims

to CITY OF BANNING, a California general law city ("Grantee"), all of Grantor's right, title and

fee interest in that certain real property located in the City of Banning, County of Riverside, State

of California, as described in Exhibits "A" and “B” attached hereto and incorporated herein by
this reference.

IN WITNESS WHEREOF, the undersigned has executed this Quitclaim Deed on this

Sk _2 _dayof froril , 2013,

GRANTOR:

%MJEM“%{M

Name: Q\\N\Q\r\- DO\ Serny \LD;\%\I\ .

ATTEST:

b O 2

Q-\r\v\:«*\ A Sha mnen

01102/0005/137497.0




1 o d.a
STATE OF SATIFORNTA )

)ss.

Lo &k
COUNTY OF RIVERSIDE: )

On this 5 day of r'l 2013, before me, the undersigned, a Notary Pubiic
in and for said State, personally appeared Ruth mactheinsnn Icfei $h , personally
known to me or proved to me on the basis of satisfactory evidence to be the person whose name
is subscribed to the within instrument and acknowledged to me that he/she executed the same in
his/her authorized capacity, and that by his/her signature on the instrument the person, or the
entity upon behalf of which the person acted, executed the instrument.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the
day and year in this certificate first above written,

d/\ L —éf_,a‘ 2 é)‘“ olo F5T%, THERESA SHANNON-LALOLO
Notary Public in and for said State 10 A Notery Public-State of Nevads
-h"‘l“#“&? APPT. NO. 04-80804-2
B2 My App. Expires July 28, 2016
e

Nevndn
STATE OF €ALFORMNIA— )

nehoe )ss.
COUNTY OF %‘E‘RS[BE )

On this @) +h day of Apri l , 2013, before me, the undersigned, a Notary Public
in and for said State, personally appeared  £iivawst n. e fon maan (uibnpee ), personally
known to me ot proved to me on the basis of satisfactory evidence to be the person whose name
is subscribed to the within instrument and acknowledged to me that he/she executed the same in
his/her authorized capacity, and that by his/her signature on the instrument the person, or the
entity upon behalf of which the person acted, executed the instrument.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the
day and year in this certificate first above written.

Lo Lo e

Notary Public in and for said State 050, THERESA SHANNON-LAIOLO
[ ﬁ? Notary Public-Stata of Nevada
R APPT. NO. 04-90804-2

JHK) My App. Explres July 28, 2014

O1205/137497.01




EXHIBIT “A” TO QUITCLAIM DEED

Property known as 60 South 3" Street, Banning, CA 92220, also known as Assessor’s Parcel
Number 540-202-003-4 and 260 W. Ramsey Street, Banning, CA 92220, also known as
Assessor’s Parcel Number (APN) 540-202-002-3, which are collectively described as follows:

The east 60 feet of Lots 11, 12, 13, 14 & 15 and all of Lots 16 and 17, and the North 10 feet of

Lot 18, Block 222, Banning Land Company, recorded in Book 9, Page 44 of Maps, Records of
Riverside County California.

0L102/0005/137497.01
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EXHIBIT “B” TO QUITCLAIM DEED

Property known as 33 South San Gorgonio Avenue, Banning, CA 92220, also known as
Assessor's Parcel Number (APN) 540-204-009-6 and more fully described as follows:

A portion of Lot 8 in Block 204 as shown by the Amended Map of Banning Land Company, in
the City of Banning, County of Riverside, State of California, more particularly described as:

All that certain real property situated in the County of Riverside, State of California, described as
follows:

The Northerly 24 feet of Lot 8, Block 204 of Banning, as shown on Amended Map of Banning
Land Company, in the City of Banning, County of Riverside, State of California, as per Map
recorded in Book 9, Page 44 of San Bernardino County Records. Also undivided one-half
interest in and to the Northerly 8 inches of the Southerly 1 foot of the said Lot 8, Block 204 of
Banning, with the right to use the Northerty 8 inches of the Southerty 1 foot of said Lot 8 for

party wall purposes.
Excepting therefrom the Northerly 2 inches of said Lot 8.

01102/0005/137497.01 %
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DISCLAIMER

The wndersigned are the duly authorized agents and representatives of Shriners Hospitals
for Children, a non-profit Colorado corporation, which is formerly known as Shriners Hospitals
for Crippled Children and which owns and operates the hospital located at 3160 Geneva Street,
Los Angeles, California. We have been authorized to execute this Disclaimer on behalf of
Shriners Hospitals for Children.

1. This Disclaimer is made with reference to the following facts and circumstatices:

1.1 The creator of the interest which is subject to this Disclaimer is Amos J.
Mathewson (also kiown as Amos Joseph Mathewson) whose date of death is unknown to the
undersigned. The interest is created through the Declaration of Trust of Amos J. Mathewson
executed by him on November 13, 2007.

1.2 Said Trust provides in paragraph 2.B. of Article Il a gift of Five (5) shares of the
remainder of the trust estate to the Shriners Crippled Childrens Hospital in Los Angeles,
California, which is owned by Shriners Hospitais for Children, which is entitled to all
inheritances and beneficial gifts directed to the Shriners Crippled Childrens Hospital in Los
Angeles, California.

1.3 This Disclaimer has been timely filed under the provisions of Probate Code
§279(c) in that it has been filed within a reasonable time after the claimant aequired knowledge
of the described beneficial interest in the Amos J. Mathewson Living Trust dated November 13,
2007; which such notice was acquired through letter dated June 29, 2011 received on July 5,
2011 by the Shriners Hospitals for Children in Los Angeles at 3160 Geneva Street, Los Angeles,
CA, sent by Attorney D. Hershel Wilson of McClellan & Wilson, who then purporied to be the
attorney for the said Trust.

2. Disclaimant hereby dcclines, refuses, tenounces and disclaims any and all rights,
title and interest in and to 5 shares of the remainder of the Amos J. Mathewson Living Trust as
described in Article III, paragraph 2.B.(4) thereof set forth for the “Shriners Crippled Childrens
Hospital in Los Angeles, CA” and any other interest it may have under such Trust or in the Estate
of Amos J. Mathewson and in any and all real and personal properties thereof, including, without
limitation, the real propetties described on Exhibits “A”, “B”, and “C” to this Disclaimer, which
such exhibits are incorporated herein by reference as if set forth at length.

Shriners Hospfor Children

P.ﬂ.d By: John?.\WCabe,Vicc President, Finance

SWHospitals for Children
f/ﬂM"l

Pﬁu:\ BY: Lauri#x. Spieler, Vice President, Legal

(AR ROAY == /00

Dated: March 2, 2012




STATE OF FL.ORIDA )
) S8.:
COUNTY OF HILLSBORCUGH )

On March 2, 2012, before me, Jody H. Hall, a Notary Public, personally appeared John P.
McCabe, who proved to me on the basis of satisfactory evidence to be the person(s) whose
name(s) is/are subscribed to the within instrument and acknowledged to me that he/she/they
executed the same in hisfher/their authorized capacity(ies), and that by his/her/their signature(s)
on the instrament the person(s) or the entity upon behalf of which the person(s) acted, executed
the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that
the foregoing paragraph is true and correct.

WITNESS MY HAND AND OFFICIAL SEAL.

S, JODY H. HALL "‘\
. + MY COMMISSION # EE 003737
A, . EXPIRES: August 23, 2014 _
r et Borced Thru Buiget Moty Sanoes
Uhc \
STATE OF FLORIDA )

)SS.
COUNTY OF HILLSBOROUGH )

On March 2, 2012, before me, Jody H. Hall, 2 Notary Public, personally appeared Laurie
A. Spieler, who proved to me on the basis of satisfactory evidence to be the person(s) whose
name(s) is/arc subscribed to the within instrument and acknowledged to me that he/she/they
exccuted the same in his/her/their authorized capacity(ies), and that by his/her/their signature(s)
on the instrument the person(s) or the entity upon behalf of which the person(s) acted, executed
the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that
the foregoing paragraph is true and correct.

WITNESS MY HAND AND OFFICIAL SEAL.

et JOOY H.HALL
£t COWNSSON EEORNTT (ﬂ
*W EXPIRES: Augst 29, 2014
NS ety Bankces
Fepe ™

Bonted T e Not ryP blic

2012-9107234
63/0R/2012 11680

(TR




Exhibit “A”

An interest in 39.94 acres in Coalinga, CA known as Tax Parcel No. 063-300-05 and 40 acres in
Coalinga, CA known as Tax Parcel No. 063-300-006, which are collectively described as follows:

The NE 1/4 of the SW 1/4 and the SW 1/4 of the SE 1/4 of Section 9, Township 19 South, Range
12 East, Mount Diablo Base and Mecridian, in the County of Fresno, State of California,
according to the official plat of the survey of said land on file in the Bureau of Land
Management.

2012-8187234
03/83/c812 11:08A
4 of B
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Exhibit “B”

Property known as 33 South San Gorgonio Avenue, Banning, CA 92220, also known as APN:
540-204-009-6 and more fully described as follows:

A portion of Lot 8 in Block 204 as shown by the Amended Map of Banning Land Company, in
the City of Banning, County of Riverside, State of California, more particularly described as:

All that certain real property situated in the County of Riverside, State of California, described as
follows:

The Northerly 24 feet of Lot 8, Block 204 of Banning, as shown on Amended Map of Banning
Land Company, in the City of Banning, County of Riverside, State of California, as per Map
recorded in Book 9, Page 44 of San Bernardino County Records. Also an undivided one-half
interest in and to the Northerly 8 inches of the Southerly 1 foot of the said Lot 8, Block 204 of
Banning, with the right to use the Northerly 8 inches of the Southerly 1 foot of said Lot 8 for
party wall purposes.

Excepting therefrom the Northerly 2 inches of said Lot 8.

2Al2-n1R723d
03/66/2012 11:9BRA
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Exhibit “C”

Properties known as 60 South 3" Street, Banning, CA 92220, also known as APN: 540-202-003-
4, and 260 W. Ramsey Street, Banning, CA 92220, also known as APN: 540-202-002-3, which
are collectively described as follows:

The East 60 feet of Lots 11, 12, 13, 14 & 15 and all of Lots 16 and 17, and the North 10 feet of

Lot 18, Block 222, Banning Land Company, recorded in Book 9, Page 44 of Maps, Records of
Riverside County, California.

llIlIl\ (TR
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DOC # 2014-0365318
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QUITCLATM DEED fj Wi
1.043

FOR VALUABLE CONSIDERATION, receipt of which is hereby acknowledged,

BANNING PUBLIC LIBRARY ("Grantor"), hetreby remises, releases and forever quitclaims to
the CITY OF BANNING, a California general law city ("Grantee"), all of Grantor's right, title
and fee interest in that certain real property located in the City of Banning, County of Riverside,
State of California, as described in Exhibits "A" and “B* attached hereto and incorporated herein

by this reference.

IN WITNESS WHEREOF, the undersigned has executed this Quitclaim Deed on this

|5 tA day of (;fip"}{/\-!o <, 2014,

01102/0012/144155.01

GRANTOR:

BANNING PUBLIC TLIBRARY

By: .
’ [ober+  Liyppman

Robert Lippman, Diréctor
Authorized Representative for the
Banning Public Library




State of California  }

}
County of }
On before me, , a Notary Public, personally appeared

, who
proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are
subscribed to the within instrument and acknowledged to me that he/she/they executed the same
in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument
the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF\RERJURY under the laws of the State of California that the
foregoing paragraph is true and cortect.

WITNESS my hand and official seal. N

Notary Public Seal:

01102/0012/144155,01




CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT
CIVIL CODE § 1189
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State of California

Gounty of ﬁ Vgg [d g/ , .
Cn Qg/('g//i:/ before me, Dﬁ?ﬂfg/@ (S Sﬂb&rdf N[)}ﬂﬂ/f PU/),[C

Date Here Insert Name and Title of the Officer
personally appeared Qﬂb?r {f UJ { ” ;afﬂ L/f DDMC?ﬁ
Name(‘éﬂ of Signef(Q)

who proved to me on the basis of satisfactory
evidence to be the person'(S) whose namels) is/are
subscribed to the wijthin instrument and acknowledged
fo me that he/sﬁe/ﬁ\ey executed the same in
his/nax/thelr authorized capacity(ies), and that by
his/Rer/iheir signature() on the instrument the
persoifs), or the enlity upon behalf of which the
person(sj acted, executed the instrument.

Commission & !
Nolary pi;?c . éf;fﬁ:;: g | certify under-PENAL ,AQQD,(ERJURY under the {aws
Riverside Counly of the State pf Caljfgrria thaﬂe foregoing paragraph
Ty . is true and correck

Place Notary Seal Above Signature:

Signature 9}' Notary Public
. =

OPTIONAL
Though this section is optional, completing this information can deter alteration of the document or
fraudulent reattachment of this form to an unintended document.

Description of Attached Document,

Title or Type of Document: @M ﬂﬁ / ﬂ//ﬁ [:Pé’ﬁ/ Document Date: 9/ / 6“/ } L')'

Number of Pages: ~ ] Signer(s) Other Than Named Above:

apacity{ies) Claimed by Signer
(S:ig[rjmer’;y I‘flarr?e?%gk@r {’/?5??73%1 Lj pﬂfﬂd Il Signer's Name:

otporate Officer — Title(s): (I [VCHDI O Corporate Officer — Title(s):

O Partner — [ Limited 0O General O Partner — O Limited [ General
[1 individual O Attorney in Fact O Individual [ Attotriey in Fact
O Trustee O Guardian or Conservator O Trustee [0 Guardian or Conservator
[ Other; [ Other:
?@ er ls F{epresentingzﬁ ¢ Y, Signer Is Representing:
brdrij LA AUDIC

R R T R R R T R e A R B R R R BB B L

© 2013 National Notary Association « www.NationalNotary.org ¢ 1-800-US NOTARY (1-800-876-6827)  ltem #5907

/07




COUNTY OF RIVERSIDE )

)
CITY OF BANNING )

The undersigned officer, on behalf of the City of Banning, a municipal corporation, consents to
the hereinabove Quitclaim Deed; provided, however, that this consent does not constitute
acceptance of said Quitclaim Deed at this time, but the City of Banning reserves all rights to
accept said deed at any time hereafter,

s

o CITY OF BANNING
Dated: G-15- i 4 | / / // /

by e Loy
Name: Homer Croy )
Title: Interim City Manaﬁer

01102/0012/144155.0¢




EXHIBIT “A” TO QUITCLAIM DEED

LEGAL DESCRIPTION

Property known as 60 South 3" Strect, Banning, CA 92220, also known as Assessor’s Parcel
Number (APN) 540-202-003-4 and 260 W. Ramsey Street, Banning, CA 92220, also known as
Assessor’s Parcel Number (APN) 540-202-002-3, which are collectively described as follows:

The east 60 feet of Lots 11, 12, 13, 14 & 15 and all of Lots 16
and 17, and the north 10 feet of Lot 18, Block 222, Banning
Land Company, recorded in Book 9, Page 44 of Maps,
Records of Riverside County, California

e/

01102/0012/144155.01




EXHIBIT “B” TO QUITCLAIM DEED

LEGAL DESCRIPTION

Property known as 33 South San Gorgonio Avenue, Banning, CA 92220, also known as

Assessor’s Parcel Number (APN) 540-204-009-6 and more fully described as follows:

A portion of Lot 8 in Block 204 as shown by the Amended Map of
Banning Land Company, in the City of Banning, County of Riverside,
State of California, more particularly described as:

The northerly 24 feet of Lot 8, Block 204 of Banning, as shown on
Amended Map of Banning Land Company, in the City of Banning,
County of Riverside, State of California, as per Map recorded in Book
9, page 44 of San Bernardino County Records. Also undivided one-
half interest in and to the northerly 8 inches of the southerly 1 foot of
the said Lot 8, Block 204 of Banning, with the right to use the
northerly 8 inches of the southerly 1 foot of said Lot 8 for party wall
purposes.

Excepting therefrom the northerly 2 inches of said Lot 8.

01102/0012/144155.01
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QUITCLAIM DEED

FOR VALUABLE CONSIDERATION, receipt of which is heteby acknowledged,
MASONIC HOMES AND ENDOWMENT FUND ("Grantor"), hereby remises, releases and
forever quitclaims to the CITY OF BANNING, a California general law city ("Grantee"), afl of
Grantor's right, title and fee interest in that certain real property located in the City of Banning,
County of Riverside, State of California, as described in Exhibits “"A" and “B” attached hereto g\f%
and incorporated herein by this reference, 03 9
u’

IN WITNESS WHEREOF, the wndetsigned has executed this Quitelaim Deed on this
T I dayof Y}ULL}UXT , 2013,

GRANTOR:

MASONIC HOMES AND ENDOWMENT FUND

By: .
mian L Nmpenl bl
(Print Name) J
Authorized Representative for the
Masonic Homes and Endowment Fund

01102/0012/144264.0t ’ ///




COUNTY OF RIVERSIDE )

)
CITY OF BANNING )

The undersigned officer, on behalf of the City of Banning, a municipal corporation, consents to
the hereinabove Quitclaim Deed; provided, however, that this consent does not constitute
acceptance of sajd Quitclaim Deed at this time, but the City of Banning reserves all rights to
accept said deed at any time hereafter.

CITY OF BANNING

By: L A ver t% [L-

Nangﬁmé Overholt
Title? Administrative Services Divector/Deputy City

Manager

Dated: 5“0"'4

/12
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EXHIBIT “A” TO QUITCLAIM DEED

LEGAL DESCRIPTION




EXHIBIT «A»

Propesty known as 60 South 3rd Street, Banning, CA 92220, also known as Assessor’s
Parcel Number (APN) 540-202-003-4 and 260 W, Ramsey Street, Banning, CA 92220,
also known ag Assessor’s Parcel Number (APN) $40-202-002-3, which are collectively
described as follows:

The east 60 feet of Lots 11, 12, 13, 14 & 15 and all of Lots
16 and 17, and the north 10 feet of Lot 18, Block 222,
Banning Land Company, recorded in Book 9, Page 44 of
Maps, Records of Riverside County, California

0L 102/0012/144160.0%

ks




01102/0012/144264.01

EXHIBIT “B” TO QUITCLAIM DEED

LEGAL DESCRIPTION




EXHIBIT “B*

Property known as 33 South San Gorgonio Avenue, Banning, CA 92220, also known as
Assessor’s Parcel Number (APN) 540-204-009-6 and more fully described as follows:

A pottion of Lot 8 in Block 204 as shown by the Amended Mop of
Banning Land Company, in the City of Banning, County of
Riverside, State of California, more particularly described as:

All that certain real property situated in the County of Riverside,
State of Californis, described as follows:

The northerly 24 feet of Lot 8, Block 204 of Banning, as shown on
Amended Map of Banning Land Company, in the City of Banning,
County of Riverside, State of California, as per Map recorded in
Book 9, Page 44 of San Bemardino County Records. Also
undivided one-half interest in and to the northerly 8 inches of the
southerly 1 foot of the said Lot 8, Block 204 of Banning, with the
right to use the northerly 8 inches of the southerly 1 foot of said Lot
8 for party wall purposes.

Excepting therefrom the northerly 2 inches of said Lot 8,

01102/0012/144165.01 / / é




State of California }

}
County of 5y {ymugide o

On WSt ))om, before me, \ign Ur/ieadoud , a Notary Public, personally appeared

Pucan) L Caempy ., who
ptoved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are
subsctibed to the within instrument and acknowledged to me that he/she/they executed the same
in his/her/their authorized capacity(ies), and that by his/hex/their signature(s) on the instrument
the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal.

NS

Notary Public Seal;

4102051 2/144264.01

T
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QUITCLAIM DEED

FOR VALUAELE CONSIDERATION, receipt of which is hereby acknowledged,
VETERANS OF FOREIGN WARS ("Grantor"), hereby remises, releases aud forever quitclaims
to the CITY OF BANNING, a California general law city ("Grantee"), all of Grantor’s right, title
and fee interest in that certain real property located in the City of Banning, County of Riverside,
State of California, as described in Exhibits "A" and “B” attached heteto and incorporated herein

by this reference.

F ¥ dayof TUWE 2013,

01102/0012/143857.01

IN WITNESS WHEREOF, the undersigned has executed this Quitclaim Deed on this

GRANTOR:

VETERANS OF FOREIGN WARS

o il 12 T

David A. Tedrow
Authorized Representative for the
Veterans of Foreign Wars

/)6




COUNTY OF RIVERSIDE )

CITY OF BANNING )

The undersigned officer, on behalf of the City of Banning, a municipal corporation, consents to
the hereinabove Quitclaim Deed, provided, however, that ihis consent does not constitute
acceplance of said Quitclaim Deed ai this time, bul the City of Banning reserves all rights to
accept said deed at any time hercafter. :

CITY OF BANNING

By: and’{)u@f (/lﬁ;v H’

Name¥ June Overholt
Title! Administrative Services Director/Deputy City
Manager

Dated: 5“ "I“‘—f‘

/17
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EXHIBIT “A” TO QUITCLAIM DEED

LEGAL DESCRIPTION




EXHIBIT “A» TO QUITCLAIM PEED

Propetly known as 60 South 3™ Sirest, Banning, CA 92220, also known as Assessot’s Parcel
Number 540-202-003-4 and 260 W. Ramsey Strest, Banning, CA 92220, also known as
Assessor's Parcel Nomiber (APN) 540-202-002-3, which are collectively described as foflows:

The east 60 feet of Lots 11, 12, 13, 14 & 15 and all of Lots 16 aud 17, and the Nouth 10 feet of

Lot 18, Block 222, Banning Land Company, recorded in Bool 9, Page 44 of Maps, Records of
Riverside County California,

01102/6005/137497.01

J2/




EXHIBIT “B” TO QUITCLAIM DEED

LEGAL DESCRIPTION

01102/0012/143857.01 ///2;




EXHIBIT “B” TO QUITCLAIM DEED

Fropesty lnows as 33 South San Gorgonio Avenue, Banning, CA 92220, also known as
Assessot’s Pateel Number (APN) 540-204-009-6 and more fully described as follows;

A portion of Lot 8 in Block 204 as shown by the Amended Map of Banning Land Company, in
the City of Banning, County of Riverside, State of California, more patticularly described as:

All that certain real property situated in the County of Riverside, State of California, desciibed as
Toilows: '

The Northerly 24 fect of Lot 8, Block 204 of Banning, as shown on Amended Map of Banning
Land Company, in the City of Banning, County of Riverside, State of California, as per Map
recorded in Book 9, Page 44 of San Betnaedine County Records. Also undivided one-hatf
interest in and.to the Northetiy 8 inches of the Southeily 1 foot of the said Lot 8, Block 204 of
Banning, with the right o use tho Northerly 8 inches of the Southerly 1 foot of safd Lot 8 for
party wall purposes.

Excepting therefiom the Nostherly 2 inches of said Lot 8.

01102/9005/132497.01




State of California  }
~ }
Couniy of Ryer 5”'(‘}

(’2*;1\_»{"?3 before me{DéStf €€ (Gavacf , a Notary Public, personally appeared

ﬁqw d-A. _Tedeons e —— , who
proved 16 me on the basis of satisfactory ev1dence to be the person(s) whose name(s) is/are

subscribed to the within instrument and acknowledged to me that he/she/they executed the same
in his/her/their authotized capacity(ies), and that by his/her/their signature(s) on the instrument
the person(g), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my band and official seal.

/ ?Juz.eé’ /’ﬂ‘ﬁ/

Notaly Publlc Seal:

DESIREE GAYNOR
Cormssion & 1863826
Holey Pubtie- Galitorala
7 oo ﬁwmﬁsna;nsy §

01102/0012/143457.01 /&/2 %
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(Exempt from payment of a recording tee pursuant to Government Code Section 6103)

QUITCLAIM DEED

FOR VALUABLE CONSIDERATION, receipt of which is hereby acknowledged,
BANNING AMERICAN LEGION POST ("Grantor"), hercby remises, releases and forever
quitclaims to the CITY OF BANNING, a California general law city ("Grantee"), all of Grantor's
right, title and fee interest in that certain real property located in the City of Banning, County of
Riverside, State of California, as described in Exhibits "A" and “B” attached hereto and

incorporated herein by this reference.

IN WITNESS WHEREQF, the undersigned has executed this Quitclaim Deed on this

R/ dayof November ,2013,

01102/0012/144154.02

GRANTOR:

BANNING AN[ERICAN LEGION POST

*
o l-.‘ . . PR .
Gl sty - T g

By: OO‘T\O\M\Q \QCBW\.Q}ID

Ao L.
(Print Name)
Authorized Representative for the
American Legion

-

A

/A2




COUNTY OF RIVERSIDE )}

)
CITY OF BANNING )

The undersigned officer, on behalt of the City of Banning, a municipal corporation, consents to
the hereinabove Quitclaim Deed; provided, however, that this consent does not constitute
acceptance of said Quitclaim Deed at this time, but the City of Banning reserves all rights to
accept said deed at any time hereafter,

CITY OF BANNING

By&/{%(w [

: June Overholt
T1t1 Admlmetl ative Services Director/Deputy Clty
Manager

Dated: 5“0{("7[

01102/0012/143852.0%
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EXHIBIT “A” TO QUITCLAIM DEED

LEGAL DESCRIPTION




EXHIBIT “A” TO QUITCLAIM DEED

s

’
—_ A

Froperty Jknown as 60 South 3 Street, Banning, CA 92220, also known a8 Assessor’s Parcel
Number 540-202-003-4 and 260 W. Ramsey Strect, Baoning, CA 92220, .also known as
Assessor’s Patcol Number (APN) 540-202-002-3, which are collectively desctibed as follows:

The east 60 feet of Lofs 11, 12, 13, i4 & 15 and all of Lots 16 and 17, and the North 10 feet of
Lot 18, Block 222, Banning Land Company, recorded in Book 9, Page 44 of Maps, Records of
Riverside County California, - '

-

RI102A005/137457.01

JAE




01102/0012/144154.02

EXHIBIT “B” TO QUITCLAIM DEED

LEGAL DESCRIPTION




EXHIBIT “B” TO QUITCLAIM DEED

Propexty known as 33 South San Gorgonio Avenue, Banning, CA. 92220, also known as ’
Asgessor’s Parcol Number (APN) 540-204-009-6 and more fully desetibed as follows:

-

A portion of Lot 8 in Block 204 as shown by the Amended Map of Banning Land Company, in
the City of Banning, County of Riverside, State of California, mote partienlarly described as:

All that cortain real propeity situated in the County of Rivetside, State of California, described as
follows: ’

The Northerly 24 feet of Lot 8, Block 204 of Banning, as shown on Amended Map of Banning
Land Compatiy, in the Clty of Banning, Coynty of Riverside, State of California, as per Map
recorded in Book 9, Page 44 of San Bernardino County Records. Alse undivided one-half
interest in and.to the Northetly 8 inches of the Southeily 1 foot of the said Lot 8, Block 204 of
Banning, with the right to use the Northerly 8 inches of the Southerly 1 foot of sald Lot 8 for
party wall pogposes, '

Bxcepting therefifom the Northetly 2 inches of sald Lot 8.

GL10Z/0005/137497,01

/. /50




CALIFORNIA ALL-PURPOSE ACKNOWLEDGEMENT

STATE OF CALIFORNIA }

COUNTY OF VET )

On //’92/"/3 beforeme, mf/ g.SCﬁJl’ﬁf?%@ . A/a"/’ﬂ!}! )Qfé/f&.)
DATE INSERT NAME, TITLE OF OFFICER — E.G.., “FJANE 60]3, NOTARY PUBLIC

personally appeared, -D oreld L. %/77 ££0

>

who proved to me on the basis of satisfactory evidence to be the person(sf whose name(sy
is/are subscribed to the within instrument and acknowledged to me that he/sh/ihe} executed
the same in his/het/their authorized capacity(ies), and that by his/heffthet signature(sy on
the instrument the person(s}, or the entity upon behalf of which the person(s)racted,

exectited the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal,

TERRI ESCALANTE
COMM. 91807186 =
HOTARY PURBLIC © CALIFORMIA g
f  POVERSIE COUNTY

(SEAL) o
NOTARY PUBLIC SIGNATURE .
OPTIONAL INFORMATION

THIS GPTIONAL INFORMATION SECTION IS NOT REQUIRED BY LAY DUT MAY I DENBRICIAL TX) PERSONS RELYING ON THIS NOTARIZED DOCUMENT.

TITLE OR TYPE OF DOCUMENT Auitelam [1_ EED
DATE OF DOCUMENT / ‘02/ 5, NUMEER OF PAGES ( (ﬂ 'b

SIGNERS(S) OTHER THAN NAMED ABOVE

SIONER'SNAME Nonra/f L Kore o SIoNeRs NAME

RIGHT THUMDBEFRINT RIGHT THUMBPRINT

To order supplics, please contact MeGlons Insurance Services, Inc. at (916) 484 0804, /3/
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QUITCLAIM DEED

FOR VALUABLE CONSIDERATION, receipt of which is hereby acknowledged,
BANNING UNITEDR METHODIST CHURCH ("G*#ds'9,. B2reby rernises, raleases and forover
guitclaims to the CITY OF BANNING, a (_,ahforma gene1a1 law city ("Grantee"), all of Grantor's
right, title and fee interest in that certain real property located in the City of Banning, County of
Rivarside, State of California, as described in Exhibits "A" and “B” attached hereto and
incorporated herein by this reference.

IN WITNESS WIHEREOF, the undersigned has executed this Quitclaim Deed on this
2t dayof Tebe ,2013,

GRANTOR:

BANNING UNITED METHODIST CHURCH

/%/W/@f 4@“

Richard W. Carris
Authorized Representative for the
Bamning United Methodist Church

01102/0012/143860.01

i
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COUNTY OF RIVERSIDE )

)
CITY OF BANNING )

The undersigned officer, on behalf of the City of Banning, a municipal corporation, consents to
the hereinabove Quitclaim Deed; provided, however, that this consent does not constitute
acceptance of said Quitclaim Deed at this time, but the City of Banning reserves all rights to
accept said deed at any time hereafler.

CITY OF BANNING

By(’};ww \/1 P \'l/

Namg{/ June Overholt

Title: Administrative Services Director/Deputy City
Manager

Dated: 5’””?

01102/0012/143852.01
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EXHIBIT “A” TO QUITCLAIM DEED

LEGAL DESCRIPTION




EXHIBIT “A” TO QUITCLATM DEED

L4

— A

Pl'opcl'ty known as 60 South 3 Streel, Buning, CA 92220, also known as Assessor’s Parcel
Number 540-202-003-4 and 260 W. Ramscy Sirocf, Banning, CA 92220, also known as
Assessor’s Paroel Number (APN) 540-202-002-3, which avs collsctively described as follows:

The east 60 feot of Lots 11, 12, 13, 14 & 15 and all of Lots 16 and 17, and the North 10 feet of
Lot 18, Block 222, Banning Land Company, recotded in Book 9, Page 44 of Maps, Records of
Riverside County California,

o

01102/0005/137497.01
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EXHIBIT “B” TO QUITCLAIM DEED

LEGAL DESCRIPTION




EXHIBIT “B” TO QUITCLAIM DEXD

Property known as 33 South San Gorgonio Avenue, Banning, CA 92220, also known as ’
Assesgor’s Parcel Number (APN) 540-204-009-6 and more fully descrlbed as follows:  ~

A portion of Lot 8 in Block 204 as shown by the Amended Map of Banning Land Company, in
the City of Batnlug, County of Riverside, State of Califotnia, more particularly described as:

All that certain real property sitvated in the County of Riverside, State of California, desctibed as
follows:

The Nottherly 24 feet of Lot 8, Bloclk 204 of Banning, as shown on Amended Mep of Banning
Limd Company, in the City of Banning, Copnty of Riverside, State of Californie, as per Map
recoxded in Bool 9, Page 44 of San Bernardino County Records, Also undivided one-half
interest in and fo the Northerly 8 inches of the Southerly 1 foot of the said Lot 8, Bloclk 204 of
Banning, with the vight to use the Northerly 8 inches of the Southerly 1 foot of sald Lot 8 for
party wall purposes. ' '

Excepting therefiom the Northerly 2 inches of said Lot 8.

(1102/0005/137497.01




State of California  }

rens 1ol }

County of }

on 6|26 p‘é‘zbefme me, GA\M[UJ\ Eﬁ““épla Notary Public, personally appeared
Wclhaed W Cagnig , who

ptoved to me on the basis of satisfactory evidence to be the person(s)-whose name(s). is/ase.
subscribed to the within instrument and acknowledged to me that he/shefthey-executed the same
in his/Hev/thetr-authorized capacity(es), and that by his/ljer/their signature(sjron the instrument
the person($}} or the entity upon behalf of which the person{s}acted, executed the instrument.

I certify under PENALTY OF PERJTURY under the laws of the State of California that the
foregoing paragraph is true and cotrect.

WITNESS my hand and official seal.

\}%m WY,

Notary Pubhc Q ept L 21 e
Corrg WA - GAATON 30, oA #1%@55*;50“5
a8 '. ‘ NOTARY PUELIC o CALIFORMIA (7

RIVERSIDE COUNTY v“

Comm. Exp, SEPT. 18, 2015 ¢

01102/0012/143860.01
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'QUITCLAIM DEED

FOR VALUABLE CONSIDERATION, receipt of which is hereby acknowledged, SUE
CODER. ("Grantor"); hereby remises, releases and forever quitclaims to the CITY OF
BANNING, a California general law city ("Grantee"), all of Grantor's right, title and fee interest
in that certain real property located in the City of Banning, County of Riverside, State of
California, as described in Exhibits "A" and “B” attached hereto and incorporated herein by this

reference,

g day of ,(a A=, 2014,

01102/0012/144157.02

GRANTOR:

c‘}/ﬁfiw

Sue Coder

IN WITNESS WHEREOF, the undersigned has executed this Quitelaim Deed on this




COUNTY OF RIVERSIDE )

: )
CITY OF BANNING )

The undersigned officer, on behalf of the City of Banning, a municipal corporation, consents to
the hereinabove Quitclaim Deed; provided, however, that this consent does not constitute
acceplance of said Quitclaim Deed at this time, but the City of Banning reserves all rights to
- accept said deed at any time hereafter.

CITY OF BANNING

Dated: 6~ - 2614 ' / /
‘ Bygém— % o

Nette: Homgg Cprov
Title; Acting City-Manager

01102/0012/144157.02 / %)
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EXHIBIT “A” TO QUITCLAIM DEED

LEGAL DESCRIPTION




EXHIBIT “A”

Property known as 60 South 31d Street, Banning, CA 92220, also known as Assessor’s
Parcel Number (APN) 540-202-003-4 and 260 W. Ramsey Street, Banning, CA 92220,
also known as Assessor’s Parcel Number (APN) 540-202-002-3, which are collectively
described as follows:

The east 60 feet of Lots 11, 12, 13, 14 & 15 and all of Lots
16 and 17, and the north 10 feet of Lot 18, Block 222,
Banning Land Company, recorded in Book 9, Page 44 of
Maps, Records of Riverside County, California

01102/0012/144160.01
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EXHIBIT “B” TO QUITCLAIM DEED

LEGAL DESCRIPTION




EXHIBIT “B”

Property known as 33 South San Gorgonio Avenue, Banning, CA 92220, also known as
Assessor’s Parcel Number (APN) 540-204-009-6 and more fully described as follows;

A portion of Lot 8 in Block 204 as shown by the Amended Map of
Banning Land Company, in the City of Bamuing, County of
Riverside, State of California, more particularly described as:

All that certain real property situated in the County of Riverside,
State of California, described as fol_lows:

The northerly 24 feet of Lot 8, Block 204 of Banning, as shown on

- Amended Map of Banning Land Company, in the City of Banning,
County of Riverside, State of California, as per Map recorded in
Book 9, Page 44 of San Bemardino County Records. Also
undivided one-half interest in and to the northerly 8 inches of the
southerly 1 foot of the said Lot &, Block 204 of Banning, with the
right to use the northerly 8 inches of the southerly 1 foot of said Lot
8 for patty wall purposes.

Excepting t]ierefrom the northerly 2 inches of said Lot 8.

01102/0012/£44165.01




State of California }

}

County of iierzido )
On (O7.-C&-Zplbefore me, Smgg £ 1g§c§ozg , 8 Notary Public, personally appeared
e Coder who

3

proved to me on the basis of satisfactory evidence to be the person(®) whose name(g)
subscribed to the within instrument and acknowledged to me that kefshefthey executed the same
in IHS i authorized capacity(ies), and that by hi:s%ﬁ signature(®) on the instrument
the per: son(;l) or the entity upon behalf of which the person(g) acted, executed the instrument.

1 certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct,

A AR A.AAAAJ&AAAAA:L‘_

WITNESS my hand and official seal. : % o ERIGA MELGOZA ‘E
T
Z

Commission # 1927688 5
Notary Public - Gallfonia g

Seal:

01102/0012/144157.02

Riverside County .
Mar 5, 20158 -

/
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1300 Dove Street, Suite 310, Newport Beach, CA 92660

Fidelity National Title Company
Phone; (949) 622-5000= Fax:

Issuing Policies of Fidelity National Title Insurance Company

Title Officer; Curtis Taplin (MA) Order No.: 997-23056697--CT1

TO:

Aleshire & Wynder, LLP
18881 Von Karman Avenue, Suite 1700
Irvine, CA 92612 ‘

ATTN: Karen R, Becker
YOUR REFERENCE:

PROPERTY ADDRESS: 33 South San Gorgonio; 60 South 3rd Street; 260 West Ramsey Street, Banning, CA

AMENDED PRELIMINARY REPORT

Int response to the applicaiion for a policy of title insurance referenced herein, Fidelity National Title Company hereby
reporis that it is prepared to Issue, or cause fo be issued, as of the date hereof a policy or policies of title insurance
describing the land and the estate or inferest therein hereinafier set forth, insuring against loss which may be sustained by
reason of any defect, lien or encumbrance not shown or referred to as an exception herein or not excluded from coverage
pursuant to the printed Schedules, Conditions and Stipulations or Conditions of said policy forms.

The printed Exceptions and Fxclusions firom the coverage and Limitations on Covered Risks of said policy or policies are set

Jorth in Attachmeni One. The policy fo be issued may contain an arbitration clause. When the Amount of Insurance is less
than that set forth in the arbitration clause, all arbiirable matters shall be arbitrated at the option of either the Company or
the Insured as the exclusive remedy of the parties. Limitations on Covered Risks applicable to the CLTA and ALTA
Homeowner's Policies of Title Insurance which establish a Deductible Amount and a Maximum Dollar Limit of Liability for
certain coverages are also set forth in Attachment One. Copies of the policy forms should be read. They are available from
the office which issued this report.

This report (and any supplements or amendments hereto) is issued solely for the purpose of facilitating the issuance of a
policy of title insurance and no liability is assumed hereby. If it is desired that liability be assumed prior to the issuance of a
policy of title insurance, a Binder or Commitment should be requested.

The policy(s) of title insurance to be issued hereunder will be policy(s} of Fidelity National Title lnsurance Company, a
Nebraska Corporation.

Please read the exceptions shown or referred fo herein and the exceptions and exclusions sef forth in Atftachnent One of
this report carefully. The exceptions and exclusions are meant fo provide you with nofice of matters witich are not covered
under the terms of the title insurance policy and should be carefully considered.

It is important te note that this preliminary report is not a wriften representation as to the condifion of title and may not
list all liens, defects and encumbrances affecting title to the land.

Countersigned by:

ClL___

Authorized Signature

CLTA Preliminary Report Form — Medified (11/17/06) Page 1




I, Fidelity National Title Company
Er‘{ﬁ 1300 Dove Street, Suite 310, Newport Beach, CA 92660
Phone: (949) 622-5000+% Fax:

AMENDED PRELIMINARY REPORT

EFFECTIVE DATE: April 16, 2015 at 7:30 a.m., Amended: April 22, 2015, Amendment No.
ORDER NQO.: 997-23056697--CT1
The form of policy or policies of title insurance contemplated by this report is:

CLTA Standard Coverage Policy (04-08-14)

L. THE ESTATE OR INTEREST IN THE LAND HEREINAFTER DESCRIBED OR REFERRED TO COVERED
BY THIS REPORT IS:
A FEE

2. TITLE TO SAID ESTATE OR INTEREST AT THE DATE HEREQGF 1S VESTED IN:

AMOS J. MATHEWSON, as Trustee, in Trust, UDT dated November 13, 2007 FBO the Amos J. Mathewson
Living Trust, Subject to 1tem No. 14, as to Parcel A;

AMOS J. MATHEWSON, a married man, Subject to Item No, 14, as to a Parcel B
3. THE LAND REFERRED TQ IN THIS REPORT IS DESCRIBED AS FOLLOWS:

See Exhibit A attached hereto and made a part hereof,

CI.TA Preliminary Report Form —Modified (11/17/06) Page 2




PRELIMINARY REPORYT Fidelity National Title Company
Your Reference; Order No.: 997-23056697--CT1
EXHIBIT A
LEGAL DESCRIPTION

THE LAND REFERRED 1O HEREIN BELOW IS SITUATED IN THE COUNTY OF RIVERSIDE, STATE OF
CALIFORNIA, AND IS DISCRIBED AS FOLLOWS:

PARCEL A:

THE EAST 60 FEET OF LOTS 11, 12, 13, 14 AND 15 AND ALL OF LOTS 16 AND 17 AND THE NORTH 10 FEET OF
LOT 18, BLOCK 222, BANNING LAND COMPANY, IN THE CITY OF BANNING, COUNTY OF RIVERSIDE, STATE
OF CALIFORNIA, RECORDED IN BOOK 9. PAGE 44 OF MAPS, RECORDS OI' SAN BERNARDINO COUNTY,
CALIFORNIA.,

APN: 540-202-002-3 AND 540-202-003-4
PARCEL B:

THE NORTHERLY 24 FEET OF LOT 8, BLOCK 204 OF BANNING, AS SHOWN ON AMENDED MAP OF BANNING
LAND COMPANY, IN THE CITY OF BANNING, COUNTY OF RIVERSIDE, STATE OF CALIFORNIA, AS PER MAP
RECORDED IN BOOK 9. PAGE 44 OF SAN BERNARDINO COUNTY RECORDS. ALSO AN UNDIVIDED ONL-
HALF INTEREST IN AND TO THE NORTHERLY 8 INCHES OF THE SOUTHERLY | FOOT OF THE SAID LOT 8,
BLOCK 204 OF BANNING, WITH THE RIGHT TO USE THE NORTHERLY 8 INCHES OF THE SOUTHERLY 1
FOOT OF SAID LOT 8 FOR PARTY WALL PURPOSES, EXCEPTING THEREFROM THE NORTHERLY 2 INCHES
OF SAID LOT 8.

APN: 540-204-009-6

CLTA Preliminary Report Form — Modified (11/17/06) Page 3
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PRELIMINARY REPORT Fidelity National Title Company
Your Reference; Order No.: 997-23056697--CT1

EXCEPTIONS

AT THE DATE HEREOF, ITEMS TO BE CONSIDERED AND EXCEPTIONS TO COVERAGE IN ADDITION
TO THE PRINTED EXCEPTIONS AND EXCLUSIONS IN SAID POLICY FORM WOULD BE AS FOLLOWS:

A. General and special city and/or county taxes, bonds or assessments which may become due on said land, if and when
title to said land is no longer vested in a Governmental or Quasigovernmental Agency. Tax parcel for said land is
curiently shown as: 540-202-002-3; 540-202-003-4; 540-204-009-6

B. The Land lies within the boundaries of a Mello-Roqs Community Facilities Distript ("CI'D"), as follows:
CFD No.: 1°91-21
Formed by: Riverside County Board of Supervisors
Recording Daic: June 10, 1991
Recording No.: §1-193749 of Official Records
Recording Date; June 10, 1991
Recording No,: 21-193750 of Official Records
Recording Date: June 10, 1991
Recording No.: 91-193751 of Official Records

This propetrty. along with all other parcels in the CFD, is liable for an annual special tax.
Reference is made to said document for {ull particulars.
C. Taxes and assessments levied by the San Gorgonio Pass Memorial Hospital District,

D. Any liens or other assessments, bonds, or special district liens including without limitation, Community Facility
Districts, that arise by reason of any local, City, Municipal or County Project or Special District,

E. The lien of supplemnental or escaped assessments of property taxes, if any, made pursuant to the provisions of
Chapter 3.5 {commencing with Section 75} or Partt 2, Chapter 3, Articles 3 and 4, respectively, of the Revenue and
Taxation Code of the State of California as a result of the transfer of title to the vestee named in Schedule A or as a
result of changes in ownership or new construction occurring prior to Date of Policy.

1. Waler rights, claims or title to water, whether or not disclosed by the public records.

THE FOLLOWING MATTERS AFFECT PARCEL A:

2. Easement(s) for the purpose(s) shown below and rights incidental thereto as rescrved in a document;
Reserved by: Banning Land Company, a corporation and Banning Water Company
Purpose; ingress, egress, construction and maintenance of irrigation ditches, pipes or flumes

The exact location and extent of said casement is not disclosed of record.

3. Easement(s) for the purpose(s) shown below and rights incidental thereto as reserved in a document;
Reserved by: John George Repplier
Purpose: laying water and gas pipes and the erection of electric light and telephone poles
Recording Date: October 11, 1920
Recording No: In Book 534, Page 580 of Deeds

Reference is hereby made to said document for full particulars.

CLTA Prcliminary Report Forin — Modified (11/17/06) Page 4




PRELIMINARY REFPORT ‘ TFidelity National Title Company

Your Reference: Order No.: 997-23056697--CT1
EXCEPTIONS
(Continued)
4, Notice of Pendency of Administrative Proceedings and the [ien of any assessment arising thcicfiom by the

Department of Building and Safety of the County of Riverside, in the matter of unlawful or unsafe conditions on the
herein described Land.

Property Owner: Mathewson, Amos I, their successors, heirs, assigns, beneficiaries, administrators and
executors and Does 1 through 10 Owners

Recording Date: . April 19,2010 . .

Recording No.: as Instrument No. 2010-0178646 of Official Rccords

Reference is hereby made to said document for full particulars.

5. Intentionally deleted.
THE FOLLOWING MATTERS AFFECT PARCEL B:
6. Cavenants, conditions and reservations contained in Deed from Southern Pacific Railroad Company, a Corporation,

lo Gideon Scott dated March 3, 1884 and recorded in Bagk 37, Page 234 of Deeds, San Bernardino County Records.

7. Easemeni(s) for the purpose(s) shown below and rights incidental thereto as reserved in a document;
Reseived by: Banning Land Company, a corporation and Banning Water Company
Purpose: ingress, egress, construction and maintenance of irrigation ditches, pipes or flumes

The exact location and extent of said easement is not disclosed of record.

S. Matters contained in that certain document
Entitled: Agreement
Dated: Not Set Out’
Executed by: Jack Hopkins and William J. Phillips and Banning Odd Fellows Iall Association
Recording Date: March 19, 1923
Recording No; In Book 577, Page 199 of Deeds

Reference is hereby made to said document for full particulars,

9, Easement(s) for the purpose(s) shown below and rights incidental thereto as reserved in a document;
Reserved by: Frank M. Rhomberg and Dixie D, Rhomberg, husband and wife
Purpose: party wall
Recording Date: March 20, 1923
Recording No: In Book 580. Page 128 of Deeds

Reference is hereby made to said document for full particulars.

CLTA Preliminary Repott Form — Modified (11/17/06) Page 5




PRELIMINARY REPORT Fidelity National Title Compary

Your Reference: Order No.: 997-23056697--CT1
EXCEPTIONS
(Continned)
10, Notice of Pendency of Administrative Proceedings and the lien of any asscssment arising therefrom by the

Department of Building and Safety of the County of Riverside, in the matter of unlawful or unsafe conditions on the
herein described Land.

Propeity Owner: Amos J. Mathewson their successors, heirs, assigns, beneficiaries, administrators and
executors; and Does | through 10 Owners

Recording Date; . April 16, 1992 .

Recording No.: as Instrument No, 135132 of Official Records

Reference is hereby made to said document for full particulars.

1L, Intentionally deleted.

12. The Land described herein is included within a project area of the Redevelopment Agency shown below, and that
proceedings for the redevelopment of said project have been instituted under the Redevelopment Law (such

redevelopment to proceed only after the adoption of the Redevelopment Plan) as disclosed by a document.

Redevelopment Agency: Community Redevelopment Agency of the City of Banning

Recording Date: January 28, 2008
Recording No: as Instruinent No. 2008-0041511 of Official Records
13. Matters contained in that certain document
Entitled: Disclaimer
Dated: March 2, 2012
Exccuted by: Shriners Hospital for Children, a non-profit Colorado corporation, which is formerly
known as Shriners Hospitals for Crippled Children
Recording Date: March 8, 2012
Recording No: as Instrument No. 2012-0107234 of Official Records

Relerence is hercby made to said document for full particulars.
Affects: The herein described Land and other land.

14, The effect of a Quitclaim Deed

From: Trustee of the Amos J. Mathewson Living Trust, Ruth M. Keith
To: City of Banning, a California general faw city
Dated: April 5,2013
Recording Date: May 1, 2013
Recording No.: 2013-0204643 of Official Records
15. Intentionally deleted.
16. Intentionally deleted,
17. Intentionally deleted,
18. Intentionally deleted.
CLTA Preliminary Repott Form — Modified (11/17/06) Page 6




PRELIMINARY REPORT Fidelity National Title Company

Your Refercnee: Order No.: 997-23056697--CT1
EXCEPTIONS
(Continued)
19, Any casements not disclosed by the public records as to matters affecting title to real property, whether or not said

easements are visible and apparent.

20, Matters which may be disclosed by an inspection and/or by a correct ALTA/ACSM Land Title Survey of said Land
that is satisfactory to the Company, and/or by inquiry of the parties in possession ihereof.

PLEASE REFER TO THE “INFORMATIONAL NOTES” AND “REQUIREMENTS” SECTIONS WHICH
FOLLOW FOR INFORMATION NECESSARY TO COMPLETE THIS TRANSACTION.

END OF EXCEPTIONS

CIL.TA Preliminary Report Form — Modified (11/17/06) Page 7




PRELIMINARY REPORT Fidelity National Title Company
Your Reference: Order No.; 997-23056697--CT1

REQUIREMENTS SECTION

1. Any rights of the parties in possession of a portion of, or all of, said Land, which rights are not disclosed by the
public records.

The Company will require, for review, a full and complete copy of any unrecorded agreement, contract, license
and/or lease, together with all supplements, assignments and amendments thereto, before issuing any policy of title
insurance without excepting this item from coverage.

The Company reserves the right to except additional items and/or make additional requirements after reviewing said
documents.

3. Unrecorded matters which may be disclosed by an Owner’s Affidavit or Declaration. A form of the Owner’s
Affidavit/Declaration is attached to this Preliminary Report/Commitment. This Affidavit/Declaration is 1o be
completed by the record owner of the land and submitted for review prior to the closing of this transaction, Your
prompt attention to this requirement will help avoid delays in the closing of this transaction. Thank you.

The Company reserves the right to add additional items or make further requirements after review of the requested
Affidavit/Declaration.

END OF REQUIREMENTS




PRELIMINARY REPORT Fidelity National Title Company
Your Reference: Order No.: 997-23056697--CT1

INFORMATIONAL NOTES SECTION

1. None of the items shown in this report will causc the Company to decline to attach CL.TA Endorsement Form 100 to
an Extended Coverage Loan Policy, when issued.

2. Note: The policy of title insurance will include an arbitration provision. The Company or the insured may demand
arbitration. Arbitrable matters may include, but are not limited to, any controversy or claim betwcen the Company
and the insured arising out of or relating to this policy, any service of the Company in connection with its issuance
or the breach of a policy provision or other obligation. Please ask your escrow or title officer for a sample copy of
the policy to be issued if you wish to review the arbitration provisions ang any other provisions pertaining to your
Title Insurance coverage.,

3. Note: The only conveyance(s) affecting said Land, which recorded within 24 months of the date of this report, are
as follows:

Grantor: Trustee of The Amos I. Mathewson Living Trust, Ruth M. Keith
Grantee: City of Banning, a California genera law city

Recording Date; May 5, 2013

Recording No: 2013-0204643 of Official Records

END OF INFORMATIONAL NOTES

Curtis Taplin (MA)/jh
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FIDELITY NATIONAL FINANCIAL
PRIVACY NOTICE

Fidelity National Financial, Inc. and its majority-owned subsidiary
companies providing real estate- and loan-related services (collectively,
“FNF”, “our” or “we”} respect and are committed to protecting your
privacy. This Privacy Notice lets you know how and for what putposes
vour Personal Information (as defined herein) is being collected,
processed and used by FNF, We pledge that we will fakc rcasonable
steps to ensure that your Personal Information will only be uscd in ways
that are in compliance with this Privacy Notice,

This Privacy Notice is only in effect for any generic information and
Personal Information collected and/or owned by FNF, including
collection through any FNF website and any online featurcs, services
and/or programs offered by FNF {collectively, the “Website™), This
" Privacy Notice is not applicable to any other web pages, maobile
applications, social media sites, email lists, generic information or
Personal Information collected andfor owned by any entity other than
FNF.

Colleetion and Use of Information

The fypes of personal information FNF collects may include, among
other things {collectively, *“Personal Information™): (1) contact
information (e.g., name, address, phone number, email address); (2}
demographic information (e.g., date of birth, gender marital status); (3)
Internet protocol {or IP) address or device ID/UDID; (4) social security
number (SSN), student ID (SIN), driver’s license, passport, and other
government ID numbers; (5} financial account information; and (6}
information related to offenses or criminal convictions.

In the course of our business, we may collect Personal Information
about you from the following sources:

+  Applications or other forms we receive from you or your
authorized representative;

+  Information we receive from you through the Websiie;

+  Information about your transaclions with or services performed by
us, our affiliates, or others; and

*  From consumer or other reporting agencics and public records
maintained by governmental entitics that we either obtain directly
from those entities, or froin our affiliates or others.

Information collected by FNF is used for three maim purposes:

+  To provide products and services to you or one or more third parly
service providers {collectively, “Third Parties™) who are obtaining
services on your behalf or in connection with a transaction
involving you,

+  To improve our products and services that we perform for you or
for Third Partics,

+  To communicate with you and to inform you about FNF’s, FNF’s
affiliates and third parties” products and services.

Additional Wavs Information is Collected Through the Website

Browser Log Files. Our setvers sutomatically log each visitor to
the Website and collect and record certain information about each
visitor. This information may include IP address, browser language,
browser type, operating system, domain naines, browsing history
(including time spent at a domain, time and date of your wvisit),
referring/exit web pages and URLs, and number of clicks, The domain
name and IP address reveal nothing personal about the user other than
the IP address from which the user has accessed the Website.

Cookies. From time to time, FNF or other third parties may send a
“cookie™ to your computer. A cookie is a small piece of data that is sent
to your Internet browser from a web server and stored on your
computer’s hard drive and that can be re-sent to the serving website on
subsequent visits. A cookie, by itsell, cannot read other data from your
hard disk or read other cookie files already on your computer. A cookie,
by itself, does not damage your system. We, our adverlisers and other

Privacy Notice
Effective: January 24, 2014

third parties may use cookies to identify and keep track of, among other
things, those areas of the Website and third party websites that you have
visited in the past in order to ecnhance your next visit to the Website.
You can choose whether or not to accept cookies by changing the
settings of your Infernet browser, but some functionality of the Website
may be impaired or not function as intended. Scc the Third Party Opt
Ont section below.

Web Beacoms. Some of our web pages and electronic
communications may contain images, which may or may not be visible
to you, known as Web Beacons (sometiines refetred to as “clear gifs™).
Web DBeacons collect only limiled information that includes a cookie
number; time and date of a page view; and a description of the page on
which the Web Beacon resides. We may also cany Web Beacons placed
by third party advertisers. These Web Beacons do not carry any Personal
Information and are only used to irack usage of the Website and
activitics associated with the Website. See the Third Party Opt Out
section below.

Unique Identifier, We may assign you a unique intemal identifier
to help keep track of your firture visits. We may use this information to
gather agpregate demographic information about our visitors, and we
may use it to personalize the information you see on the Website and
some of the elecironic communications you receive from us. We keep
this information for our internal use, and this information is not shared
with others.

Third Party Opt Out. Although we do not presently, in the future
we may allow third-party companies to serve advertisements and/or
collect certain anonyimous information when you visit the Website.
These companies may use non-personally identifiable information (e.g.,
click stream information, browser type, time and date, subject of
advertiseinents clicked or scrolled over) during your visits to the
Website in order to provide advertisements about products and services
likely to be of greater interest to you. Tbese companics typically use a
cookic or third party Web Beacon to collect this information, as further
described above, Tbrough these technologies, the third party may have
access 1o and use non-personalized information about your online usage
activity.

You can opt-out of online behavioral services through any one of the
ways described below, After you opt-out, you may continue fo receive
advertisements, but those advertiseinents will no longer be as relevant to
you.

*  You can opt-out via the Network Advertising Initiative industry
opi-out at htip:/fwvww networkadvettising org/.

*  You can optout via the Consumer
wivw.aboulads.info,

+  For those in the UK., you can opt-out via the JAB UK's indusfry
opt-out at wwiv.youronlinechojces.com.

*  You can configure your web browser (Chrome, Firefox, Internet
Explorer, Safai, etc.) to delete and/or control the use of cookies,

Choice Page at

More information can be found in the Help system of your browser.
Note: If you opt-out as described above, you should not delete your
cookies, If you delete your cookies, you will need to opt-out again.

When Information Is Disclosed By FNF

We may provide your Personal Information {excluding information wc
receive from consumer or other credit reporting agencies) to various
individuals and companies, as permitted by law, without obtaining your
prior authorization. Such laws do not allow consumets to restrict these
disclosures. Disclosures may include, without limitation, the following:

+  To agents, brokers, representatives, or others to provide you with
services you have requested, and to enable us to detect or prevent
criminal  aetivity, frand, 1naterial misrepresentation, or
nondisclosure in connection with an insurance transaction;
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« To third-party contractors or service providers who provide
services or perform marketing scrvices or other functions on our
behallf;

»  To law enforcement or other governmental authority in connection
with an investigation, or civil or criminal subpoenas or court
orders; and/or

» To lenders, lien holders, judgment creditors, or other parties
claiming an encumbrance or an interest in title whose claim or
interest must be determined, settled, paid or released prior to a title
or esctow closing.

In addition to the other times when we might digclosc information about
you, we inight also disclose information when required by law or in the
good-faith belief that such disclosure is necessary to: (1) comply with a
legal process ot applicable [aws; {2) enforce this Privacy Notice; (3)
respond to claims that any materials, documenis, images, praphics,
logos, designs, audio, video and any other information provided by you
violates the righis of third parties; or {4) protect the rights, property or
personat safcty of FNF, its users or the public.

We maintain reasonable safcguards to keep the Personal Information
that is disclosed to us secure. We provide Personal Information and non-
Personal Information 1o our subsidiaries, affiliated companies, and other
businesses or persons for the purposes of processing such information
on our behalf and promoting the services of our trusted business
partners, some or all of which may store your information on serveis
outside of the Unifed States, We require that these parties agree to
process such information in compliance with our Privacy Notice or in a
similar, industry-standard manner, and we use reasonable efforts to limit
their use of such information and to use other appropriate confidentiality
and security measures. The use of your information by one of our trusted
business partners may be subject to that party’s own Privacy Notice. We
do not, howcver, disclose information we collect from consumer or
credit reporting agencies with our affiliates or others without your
consent, in conformity with applicable law, unless such disclosure is
otherwise permitted by law.

We also reserve the right to disclose Personal Information and/or non-
Personal Information fo take precautions against liability, investigate
and defend against any third-party claims or allegations, assist
government enforcement agencies, protect the sccurity or integrity of the
Websiie, and protect the rights, property, or personal safcty of FNF, our
users or others.

We reserve the right to transfer your Personal Information, as well as
any other information, in connection with the sale or other disposition of
all or parl of the FNF business and/or assels. We also cannot make any
representations  regarding the use or transfer of your Personal
Information or other information that we may have in the event of our
bankruptcy, reorganization, insolvency, receivership or an assignment
[or the benefit of creditors, and you expressty agree and consent to the
use and/or transfer ol your Personal Information or other information in
connection with a sale or transfer of some or alk of our assets in any of
the above described proceedings. Furthermore, we cannot and will not
be responsible for any breach of sccurity by any third parties or for any
actions of any third partics that receive any of the information that is
disclosed to us.

Information firom Children

We do not collect Personal Information from any person that we know
to be under the age of thirteen {13). Specifically, the Website is not
intended or designed to sttract children under the age of thirteen (13).
You affirm that you arc cither more than 18 years of age, or an
emancipated minor, or possess legal parental or guardian consent, and
are fully able and competent to enter into the terms, conditions,
obligations, alfirmations, representations, and warranties set forth fn this
Privacy Notice, and to abide by and comply with this Privacy Notice. In

Privacy Notice
Eflective: January 24, 2014

any case, you affirm that you are over the age of 13, as TIIE WEBSITE
IS NOT INTENDED FOR CHILDREN UNDER 13 TIIAT ARE
UNACCOMPANIED BY HIS OR HER PARENT OR LLEGAL
GUARDIAN.

Parents should be aware that FNF’s Privacy Notice will govern our use
of Personal Information, but also that information that is voluntarily
given by children — or others — in email exchanges, bulletin boards or
the like may be used by other parties to gencratc unsolicited
cominunications. FNF encourages all parents fo instruet their children in
the safe and responsible usc of their Personal Tnformation while using
the Internet.

Brivacy Outside the Website

The Website may contain various links fo other websites, including links
to various third patty service providers. FNF is not and cannot be
responsible for the privacy practices or the content of any of those other
websites. Other than under agreements with certain  reputable
organizations and companics, and except for third party service
providers whose services either we use or you voluntarily elect to
utilize, we do not share any of the Personal Information that you provide
to us with any of the websites to which the Website links, although we
may share agpregate, non-Personal Information with those other third
parties. Please check with those websites in order to determine their
privacy policies and your rights under them.

European Union Users

Il you are a citizen of the European Union, pleasc note that we may
transfer your Personal Information ouiside the Europcan Union for use
for any of the purposes described in this Privacy Notice. By providing
FNF with your Personal Information, you consent to both our collection
and such transfer of your Personal Information in accordance with this
Privacy Notice.

Chioices with Your Personal Information

Whether you submit Personal Information to FNT is entively up to you,
You may decide nol to submit Personat Information, in which case FNF
may not be able to provide certain services or products to you.

You may choose to prevent FNF from disclosing or using your Personal
Information under certain circumstances (“opt out”). You may opt out of
any disclosure or use of your Personal Information for purposes that are
incompatible with the putpose(s) for which it was originally collected or
for which you subsequently gave authorization by notifying us by one ol
the methods at the end of this Privacy Notice. Furthermore, even where
your Personal Information is to be disclosed and used in accordance
with the stated purposes in this Privacy Notice, you may elect to opt out
of such disclosure to and usc by a third parly that is not acting as an
agent of FNF. As described above, there are some uses from which you
cannot opt-out.

Please note that opling out of the disclosure and use of your Personal
Information as a prospective employee may prevent you from being
hired as an employee by FNF fo the extent that provision of your
Personal Information is required to apply for an open position.

If FNF collcets Personal Information from you, such information will
not be disclosed or used by FNF for purposes that are incompatible with
the purpose(s) for which it was originally collected or for which you
subsequently gave authorization unless you affirmatively consenf to
such disclosure and use.

You may opt out of online behavioral advertising by foHowing the
instructions set forth above under the above section “Additional Ways
That Information Is Collected Through the Website,” subsection “Third
Party Opt Out.”




Access and Correction

To access your Personal Information in the possession of FNF and
correct inaccuracies of that information in our records, please contact us
in thc manner specified at the end of this Privacy Notice. We ask
individuals to identify themselves and the information requested to be
accessed and amended before processing such requests, and we may
decline o process requests in linited circumstances as permitted by
applicable privacy legislation.

Your California Privacy Rights

Under California’s “Shine the Light” law, California residents who
provide certain personally identifiable information in conneciion with
obtaining products or services for personal, family or household use are
entitled to request and obtain from us once a calendar ycar inforination
about the customer inforination we shared, if any, with other businesses
for their own direct marketing uses. If applicable, this information
would include the categories of customer information and the names and
addresses of those busincsses with which we shared custoiner
information for the immediately prior calendar year {e.g., requests made
in 2013 will receive information regarding 2012 sharing activities).

To obtain this information on behalf of FNF, please send an email
message to privacy@mf.com with “Request for California Privacy
Infonnation™ in the subject line and in the body of your message. We
will provide the requested information to you at your email address in
response.

Please be aware that not all information sharing is covered by the “Shine
the Light” requirements and only information on covered sharing will be
included in our response.

Additionally, because we may collect your Personal Inforination from
time to time, California’s Online Privacy Protection Act requires us to

Privacy Naotice
Liffective: January 24, 2014

disclose how we respond to “do not track™ requests and other similar
mechanisms. Currently, our policy is that we do not recognize “do not
track” requests from Infemet broswsers and similar devices.

Youy Consent to This Privacy Notice

By submitting Personal Information to FNF, you consent to the
collection and use of information by us as specified above or as we
otherwise sce fit, in compliance with this Privacy Nofice, unless you
inform us otherwise by means of the procedure identilied below. If we
decide fo change this Privacy Notice, we will make an effort to post
those changes on the Wehsite. Fach tiine we collect information from
vou following any amnendment of this Privacy Notice will signify your
assent to and acceptance of its revised terms for all previously collected
information and inforination collected from you in the future. We may
use comments, information or feedback that you may submil in any
manner that we may choose without notice or compensation to you.

If you have additional questions or comments, please et us know by
sending your comments or requests to:

Fidelity National Financial, Inc,
601 Riverside Avenue
Tacksonville, Florida 32204
Attn: Chicf Privacy Officer
(888) 934-3354

Copyright © 2014, Fidelity National Financial, Inc. Al Rights
Reserved.

EFFECTIVE AS OF: JANUARY 24, 2014
LAST UPDATED: JANUARY 24, 2014




Notice of Available Discounts

Pursuant to Section 2355.3 in Title 10 of the California Code of Regulations Fidelity National Financial, Inc, and its
subsidiaries (“FNF”) must deliver a notice of each discount available under our current rate filing along with the delivery of
escrow instructions, a preliminary report or commitment. Pleasc be aware that the provision of this notice does not constitute
a waiver of the consumer’s right to be charged the field rate. As such, your transaction may not qualify for the below
discounts.

You are encouraged to discuss the applicability of one or more of the below discounts with a Company representative. These
discounts are generally described below; consult the rale mnanual for a full description of the terms, conditions and
requirements for each discount. These discounts only apply to {ransaction involving services rendered by the FNF Family of
Companies. This noticc only applies to transactions involving property improved with a one-to-four family residential
dwelling,

ENF Underwritten Title Company FNF Underwriter
FNTC - Fidelity National Title Company FNTIC - Fidelity National Title Insurance Company

FNTCCA —Fidelity National Title Company of California

Avyailable Discounts

CREDIT FOR PRELIMINARY REPORTS AND/OR COMMITMENTS ON SUBSEQUENT POLICIES (FNTIC)
‘Where no major change in the title has occurred since the issuance of the original report or commitment, the order may be
reopened within 12 or 36 months and all or a portion of the charge previously paid for the repott or commitment may be
credited on a subsequent policy charge.

DISASTER LOANS (ENTIC)

The charge for a lender’s Policy (Standard or Extended coverage) covering the financing or refinancing by an owner of
record, within 24 months of the date of a declaration of a disaster area by the government of the United States or the State of
California on any land located in said area, which was partially or totally destroyed in the disaster, will be 50% of the
appropriate title insurance rate.

CHURCHES OR CHARITABLE NON-PROFIT ORGANIZATIONS (FNTIC)

On properiies used as a church or for charitable purposes within the scope of the normal activities of such entities, provided
said charge is normally the church’s obligation the charge for an owner’s policy shall be 50% to 70% of the appropuiate title
insurance rate, depending on the type of coverage selected, The charge for a lender’s policy shall be 40% to 50% of the
appropriate title insurance rate, depending on the type of coverage selected.

CA Discount Notice Effective Date: 12/02/2014
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Attachment One (Revised 06-05-14)

CALIFORNIA LAND TITLE ASSOCIATION
STANDARD COVERAGE POLICY - 1990 (04-08-14)

EXCLUSIONS FROM COVERAGE

The following matters are expressly excluded from the coverage of this policy and the Company will not pay loss or damage, costs,

attorneys' fees or expenscs which arise by reason of:

1. (a) Any law, ordinance or govermnental regulation (including but not timited to building or zoning laws, ordinances, or regulations)
restricting, regulating, prohibiting or relating (f) the occupancy, usc, or enjoyment of the land; (ii) the character, dimensions or
location of any improvemnent now or hereafier erected on the land; (iii) a separation in ownership or a change in the diinensions
or area of the land or any parcel of which the land is or was a part; or (iv) environmental protection, or the cffect of any violation
of these laws, ordinances or goverminentat regulations, except to the cxtent that a notice of the enforcement thercof or a notice of
a defect, lien, or encumbrance resulting frotn a violation or alleged violation affecting the land has been recorded in the public
records at Date of Policy.

(b} Any governmental police power not excluded by (a) above, except to the exlent that a notice of the exercise thereof or notice of a
defect, lien or encumbrance resulting from a violation or alleged violation alfecting the land has been recorded in the public
records at Date of Policy.

2. Rights of etninent dowmnain unless notice of the exercise thereof has been recorded in the public records at Date of Policy, but not
excluding from coverage any taking which has occurred prior to Date of Policy which would be binding on the rights of a purchaser
for value without knowledge.

3. Defects, liens, encumbrances, adverse claims or other matters:

(n) whether or not recorded in the public records at Date of Policy, but created, saffered, assumed or agreed to by tbe insured
claimant;

(b} not known to the Company, not recorded in the public records at Date of Policy, but known to the insured claimant and not
disclosed in writing to the Company by the insured claimant prior fo the date the insured claimant became an insured under this
policy;

(c) resulting in no loss or damage to the insured claimant;

(d) attaching or created subsequent to Date of Policy; or

(e) resulting in loss or damage which would not have been sustained if the insured claitnant had paid value for the insured mortgage
or for the estate or interest insured by this policy.

4, Unenforceability of the lien of the insured mortgage because of the inability or failure of the insurcd at Date of Palicy, or the inability
or failure of any subsequent owner of the indebtedness, to comply with the applicable doing business laws of the state in which the
land is situated.

5. Invalidity or unenforceability of the lien of the insured mortgage, or claim thereof, which arises out of the transaction evidenced by the
insured mortgage and is based upon usury or any consumer credit protection or truth in lending law.

6. Any claim, which arises out of the transaction vesting in the insured ihe estate of interest insured by this policy or the transaction
creating the interest of the insured lender, by reason of the operation of federal bankruptcy, state insolvency or similar creditors’ rights
laws.

EXCEPTIONS FROM COVERAGE-SCHEDULE B, PART I

"This policy does not insure against loss or damage {and the Company will not pay costs, attorneys' fees or expenses) which arise by reason

of:

1. Taxcs or assessments which are not shown as existing liens by the records of any taxing authority that levies taxes or assessments on
real property or by the public records.

Proceedings by a public agency which may result in taxes or asscssments, or notices of such proceedings, whether or not skown by the
records of such agency or by the public records.

2. Any facts, rights, intcrcsts, or claims which are not shown by the public records but which could be ascertained by an inspection of the
land or which may be asserted by persons in possession thereof.

3. Easements, liens or encurnbrances, or claims thereof, not shown by the public reeords,

4, Discrepancies, conflicis in boundary lines, shortage in area, encroachments, or any other facts which n correct survey would disclose,
and which are not shown by the public records,

5. (n) Unpatented mining claims; (b) reservations or exceptions in patents or in Acts authorizing the issuance thereof; (¢} water rights,
claims or title to waler, whether or not the matters excepted under (), (b) or {c} are shown by the public records.

6. Any lien or right to a lien for services, labor or material not shown by the public records.

CLTA HOMEQWNER'S POLICY OF TITLE INSURANCE (12-02-13)
ALTA HOMEOWNER'S POLICY OF TiTLE INSURANCE

EXCLUSIONS

In addition to the Exceptions in Schedule B, You are not insured against loss, costs, attorneys' fees, and expenses resulting from:
1. Governmental police power, and the existence or violation of those portions of any law or government regulation concerning:
a.  building;
b, zoning;

© California Land Title Associafion. All rights reserved,
The use of this Farm is restricted to GLTA subscribers in good standing as of the daie of use. All other uses are prohibited. Reprinted under

license or express permission from the California Land Title Association.
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CLTA PRELIMINARY REPORT FORM, Attachment One {Revised 06-05-14)

¢c. land use;
d. improvements on the Land;
e. land division; and
. environmental protection.
This Exclusion does not limit the coverage descrihed in Covered Risk 8.a., 14, 15, 16, 18, 19, 20, 23 o1 27.
2. The failure of Your existing structures, or any part of them, to be constructed in accordance with applicable building codes, This
Exclusion does not limit the coverage described in Covered Risk 14 or 15.
3. The right to take the Land by condemning it. This Exclusion does not limit the coverage described in Covered Risk 17,
4. Risks:
a. that are created, allowed, or agreed to hy You, whether or not they are recorded in the Public Records;
b. that are Known to You at the Policy Date, but not to Us, unless they are recorded in the Public Records at the Policy Date;
c. that result in no loss to You; or
d. that first oceur after the Policy Date - this does not [imil the coverage described in Covered Risk 7, 8.¢., 25, 26, 27 or 28,
Failure to pay value for Your Title. : . :
Lack of a right:
a. toany land outside the area specifically described and referred to in paragraph 3 of Schedule A; and
b. in slreets, alleys, or waterways that touch the Land.
This Exclusion does not limit the coverage described in Covered Risk 11 or 21.
7. The transfer of the Tifle to You is invalid as a preferential transfer or as a fraudulent transfer or conveyance under federal bankruptcy,
state insolvency, or similar creditors” rights laws.
8. Contamination, explosion, fire, flooding, vibration, fracturing, earthquake, or subsidence.
9, Negligence by a person or an Entity exercising a right to extract or devetop minerals, water, or any other substances,
LIMITATIONS ON COVERED RISKS

Your insurance for the following Covered Risks is limited on the Owner’s Coverage Statement as follows:
e«  For Covered Risk 16, 18, 19, and 21 Your Deductible Amount and Our Maximum Dollar Limit of Liability shown in

&

Schedule A. )
The deductible amounts and maxithum dolfar [imits shown on Schedule A are as follows:
Our Maximum Dollar
Your Deductible Amount Limit of Liability

1.00% of Policy Amount Shown in Schedule A
or $2,500.00
Covered Risk 16: (whichever is less) $10,000.00
1.00% of Policy Amount Shown in Schedule A
or $5,000.00
Covered Risk 18: (whichever is less) $25,000.00
1.00% of Policy Amount Shown in Schedule A
or $5,000.00
Covered Risk 19: (whichever is less) $25,000.00
1.00% of Pelicy Amount Shown in Schedule A
or $2,500.00
Covered Risk 21: {whichever is less) $5,000.00

2006 ALTA LOAN POLICY (06-17-06)
EXCLUSIONS FROM COVERAGE

The following matters are expressly excluded from the coverage of this policy, and the Company will not pay loss or damage, costs,

attorneys' fees, or expenses that arise by reason of:

1. (a) Any law, ordinance, pennit, or governmental regulation (including those relating to building and zoning) restricting, regulating,
prohibiting, or relating to
(i) the accupancy, use, or enjoyment of the Land;

(ii} the character, dimensions, or location of any improvement erected on the Land;

(iii} the subdivision of land; ot

(iv) environmental protcction;

or the effect of any violation of these laws, ordinances, or governmental regnlations. This Exclusion 1(a) does not modify or
limit the coverage provided under Covered Risk 5.

(b} Any governmental police power, This Exclusion 1(b) does not modify or limit the coverage provided under Covered Risk 6.

Rights of eminent domain. This Exclusion does not modify or limit the coverage provided under Covered Risk 7 or 8.

Defects, liens, encumbrances, adverse claims, or other matters

(8) created, sulTered, assumed, or agreed to by the Insured Claimant;

(b} not Known to the Company, not recorded in the Public Records at Date of Policy, but Known to the Insured Claimant and not
disclosed in writing to the Company by the Insured Claimant prior to the date the Insured Claimant became an Insured under this
policy;

(c) resulting in no loss or datnage to the Insured Claimant;

el
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CLTA PRELIMINARY REPORT FORM, Attachment One {Revised 06-05-14)

{d) attaching or creafed subsequent to Date of Policy {however, this does not modify or limit the coverage provided under Covered
Risk 11, 13 or 14); or
{e) resulting in loss or damage that would not have been sustained if the Insured Claimant had paid value for the Insured Mortgage.

4. Unenforceability of the lien of the Insured Mortgage because of the inability or failure of an Insured to comply wilh applicable doing-

business laws of the state where the Land is situated.

5. Invalidity or nnenforceability in whole or in part of the lieh of the Insured Mortgage that arises out of the transaction evidenced by the

Tnsured Morlgage and is based upon usury or any consumer credit protection or truth-in-lending faw,
6. Any claim, by reason of the operation of federal bankruptey, state insolvency, or similar creditors’ rights laws, that the transaction
creating the lien of the Insured Mortgage, is
(a) afraudulent conveyance or fraudulent transfer, or
(b) apreferential transfer for any reason not stated in Covered Risk 13(b) of this policy.

7. Any lien on the Title for real estafc taxes or asscssmenis Emposcd by governmental authority and created or attaching between Date of
Policy and the date of recording of the Tnsured Mortgage in the Public Records. This Exclusion does not modify or limit the coverage
provided under Covered Risk 11{b).

The above policy forin may be issued to afford either Standard Coverage or Bxtended Covelage In addition to the above Exclusions from

Coverage, the Exceptions from Coverage in a Standard Coverage policy will also include the following Exceptions from Coverage:

EXCEPTIONS FROM COVERAGE

IExcept as provided in Schedule B - Part T1, this policy does not insure against loss or damage, and the Company will not pay costs,
attomeys’ fces or expenses, that arise by reason of}
PART I

The above policy form may be issued to afford either Standard Coverage or Extended Coverage. Tn addition to the above Exclusions from

Coverage, the Exceptions from Coverage in a Standard Coverage policy will also include the following Exceptions from Coverage:

1. (&) Taxcs or assessments that are not shown as existing liens by the records of any taxing authority that levies taxes or assessinents on
real property or by the Public Records; (b) proceedings by a public agency that may result in taxes or assessments, or notices of such
proceedings, whether or not shown by the records of such agency or by the Public Records.

2. Any facts, rights, interests, or claims that are not shown by the Public Records but that could be ascertained by an inspection of the

Land or that may be asserted by persons in possession of the Land.

Easeinents, liens or encumbrances, or claims thereof, not shown by the Public Records.

4. Any encroachment, encumbrance, violation, variation, or adverse circumstance affecting the Title that would be disclosed by an
accurate and complete land survey of the Land and not shown by the Public Records,

5. (a) Unpatented 1nining claims; {(b) reservations or exceptions in patents or in Acts authorizing the issuance thereof; {c) watcr rights,
claims or title to water, whether or not the malters excepted under (a), (b), or (¢) are shown by the Public Records.

6. Any lien or right to a lien for services, labor or material not shown by the Pubfic Records.

PART IT

In addition to the matters set forth in Part I of this Schedule, the Title is subject to the foliowing matters, and the Company insures against
loss or damage sustained in the event that they are not subordinate to the Hen of the Insured Mortgage:

o

2006 ALTA OWNER’S POLICY (06-17-06)
EXCLUSIONS FROM COVERAGE

The following natters are expressly excluded from the coverage of this policy, and the Company will not pay loss or damage, costs,
attorneys' fees, or expenses that arise by reason of:
1. (a) Any law, ordinance, permit, or governmental regulation (including those relating to building and zoning) restricting, regulating,
prohibiting, or relating to
(i) the occupancy, use, or enjoyment of the Land;
(ii} the character, ditnensions, or location of any improvement erected on the Land;
(iil) the subdivision of land; or
{iv) environmental protection;
ar the effeet of any violation of these laws, ordinances, or governmental regulations. This Ixclusion 1(a) does not modify or
liinit the coverage provided under Covered Risk 5.
(b} Any governmental police power. This Exclusion 1{b) does not modify or limit the coverage provided under Covered Risk 6.
2. Rights of emincnt domain. This Exclusion does not modify or limit the coverage provided under Covered Risk 7 or 8.
3. Defects, liens, cncumbrances, adverse ¢laims, or other matters

(a) ecreated, sulfered, assumed, or agreed to by the Insured Claimant;

(b) not Known to the Company, not recorded in the Public Records at Date of Policy, but Known to the Insured Claimant and not
disclosed in writing to the Company by the Insured Claimant prior to the date the Insured Claimant became an Insured under this
policy;

(c) resulting in no loss or damage to the Insured Claimant;

(d) attaching or created subsequent to Date of Policy (however, this does not modify or limit the coverage provided under Covered

Risk 9 and 10); or
{e} resulting in loss or damage that would not have been sustained if the Insured Claimant had paid value for the Title.
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CLTA PRELIMINARY REPORT FORM, Attachment One (Revised 06-05-14)

4. Any claim, by reason of the operation of federal bankruptcy, state insolvency, or similar creditors’ rights laws, that the transaction
vesting the Title as shown in Schedule A, is
(a) afrandulent conveyance or fraudulent transfer; or
(b) apreferential transfer for any reason not stated in Covered Risk 9 of this policy.

5. Any lien on the Title for real estate laxes or assessments imposed by governmental authority and created or attaching between ate of
Policy und the datc of recording of the deed or other instrument of transfer in the Public Records that vests Title as shown in Schedule
A.

The above policy form may be issued to afford cither Standard Coverage or Extended Coverage. In addition to the above Exclusions from

Coverage, the Exceptions from Coverage in a Standard Coverage policy will also include the following Exceptions frotn Coverage:

EXCEPTIONS FROM COVERAGE

This policy does not insure against loss or damage, and the Company will not pay costs, attormneys® lees or expenses, that arise by reason

of:

The above policy form may be issued to afford cither Standard Coverage or Extended Coverage. In addition to the above Exclusions from

Coverage, the Exceptions from Coverage in a Standard Coverage policy will also include the following Exceptions frotn Coverage:

1. (a) Taxcs or assessments that are not shown as existing liens by the records of any taxing authority that levies taxes or asscssments on
real property or by the Public Records; (b) proceedings by a public agency that may result in faxes or assessinents, or notices of such
proceedings, whether or not shown by the records of such agency ot by the Public Records,

2. Any facts, rights, interests, or claiins that are not shown in the Public Records but that could be ascertained by an inspection of the
Land or that may be asseried by persons in possession of the Land.

3. Easements, licns or encumbrances, or claitns thereof, not shown by the Public Records.

4.  Any encroachment, encumbrance, violation, variation, or adverse circumstance affecting the Title that would be disclosed by an
accurate and complete land survey of the Land and that are not shown by the Public Records.

5. (a) Unpatented mining claims; (b} reservations or exceptions in patents or in Acts anthorizing the issuance thereof, (c) water rights,

claims or title to watet, whether or not (he matters excepted under (a), (b), or (c) are shown by the Public Records.

Any lien or right to a lien for services, labor or matetial not shown by the Public Records.

Variable exceptions such as taxes, casements, CC&R’s, etc. shown here.

~o

ALTA EXPANDED COVERAGE RESIDENTIAL LOAN POLICY (12-02-13)
EXCLUSIONS FROM COVERAGE

The following malters are expressly excluded from the coverage of this policy and the Company will not pay loss or damage, costs,

attorueys® fees or expenses which arise by rcason of;

1. {a) Any law, ordinance, permit, or governmental regutation (including those relating to building and zoning) restricting, regulating,

prohibiting, ot relating to
(i} the occupancy, use, or enjoyment of the Land;
(i) the character, dimensions, or location of any hmprovement crected on the Land;
(iif) the subdivision of land; or
{(iv) environmental protection;
or the effect of any violation of these laws, ordinances, or governmental regulations. This Exclusion 1{a) does not modify or
limit the coverage provided under Covered Risk 5, 6, 13(¢), 13(d), 14 or 16.

(b) Any governmental police power. This Exclusion 1{b) does not medify or Iimit the coverage provided under Covered Risk 5, 6,
13(c), 13(d), 14 or 16.

Rights of eminent domain, This Exclusion does not inodify ot linit the coverage provided under Covered Risk 7 or 8.

Defects, liens, encumbrances, adverse claims, or other matters

{(a) created, suffered, assumed, or agreed to by the Insured Claimant;

{b) not Known to the Company, not recorded in the Public Records at Date of Policy, but Known to the Insured Claimant and not
disclosed in writing to the Company by the Insured Claimant prior to the date the Insured Claimant became an Insured under this
policy;

{c) resulting in no foss or damage to the Insured Claimant;

(d) attaching or created subsequent to Date of Policy (however, this does not modify or limit the coverage provided under Covered
Risk 11, 16, 17, 18, 19, 20, 21, 22, 23, 24, 27 or 28); or

{c) resulting in Joss or dainage that woukd not have been sustained if the Insured Claimant had paid value for the Insured Mortgage.

4. Unenforceability of the [ien of the Insured Mortgage because of the inability or failure of an Tnsured to comply with applicable doing-
business laws of the state where the Land s situated.

5. TInvalidity or unenforceability in whole or in part of the lien of the Insured Mortgage that arises out of the transaction evidenced by the
Insured Mortgage and is based upon usury, or any consumer credit protection or truth-in-lending law. This Exclusion does not modify
or limit the coverage provided in Covered Risk 26.

6. Any claim of invalidity, unenforceability or lack of priorily of the lien of the Insured Mortgage as to Advances or modifications made
after the Insured has Knowledge that the vestee shown in Schedule A is no fonger the owner of the estafe or interest covered by this
policy. This Exclusion does not modify or limit the coverage provided in Covered Risk 11.

7. Any lien on the Title for real estate taxes or assessments imposed by governmental authority and created or attaching subsequent to
Date of Policy. This Exclusion does not modify or limit the coverage provided in Covered Risk 11(b) or 25.

8. The failure of the residential structure, or any portion of it, to have been constructed before, on or after Date of Policy m accordance
with applicable building codes. This Exclusion docs not modify or limit the coverage provided in Covered Risk 5 or 6.

W
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CLTA PRELIMINARY REPORT FORM, Attachment One (Revised 06-05-14)

9. Any claim, by reason of the operation of federal bankruptey, statc insolvency, or similar creditors’ rights laws, that the transaction
creating the lien of the Insured Mortgage, is
(a) a fraudulent conveyance or fraudulent transfer, or
(b) a preferentinf transfer for any reason not stated in Covered Risk 27(b) of this policy.

10. Confamination, explosion, fire, flooding, vibration, fracturing, earthquake, or subsidence.

11. Negligence by a person ot an Entity exercising a right to extract or develop minerals, water, or any other substances,
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CITY COUNCIL AGENDA
CONSENT ITEM

DATE: May 12, 2015

TO: City Council

FROM: Art Vela, Acting Director of Pnblic Works

SUBJECT: Resolution No. 2015-35, “Renewing the Contract for the Operation and
Maintenance of the City of Banning Landscape Maintenance District
(“LMD”) NO. 1”

RECOMMENDATION:  That the City Council adopt Resolution No. 2015-35, “Renewing

the Contract for the Operation and Maintenance of the City of Banning Landscape Maintenance

District (“LMD”) No. 1” with Artistic Maintenance, Inc. of Lake Forest, California, in the
amount of $71,440.00 for Fiscal Year 2015/16.

JUSTIFICATION: Artistic Maintenance, Inc., of Lake Forest, California, has provided
satisfactory landscape operation and maintenance services this past year and agreed to not
increase the contract amount by a Consumer Price Index (“CPI”) this upcoming Fiscal Year.

BACKGROUND: The City Council approved the formation of LMD No. 1 by adopting
Resolution No. 1990-59 on August 14, 1990. An additional five tracts and three tentative tracts
were annexed into LMD No. 1 (“Annexation No. 17) when the City Council approved
Resolution No. 2005-36 on May 10, 2005,

LMD No. 1 currently consists of sixteen (16) accepted tracts: Tract Nos. 21882, 22810, 22811,
22913, 23446 (including the median on Highland Home Road), 23598, 28252, 29721, 30186,
30222 (including Richard Sanchez Park), 30793, 31833, 31834, 31835, 32109, and 30906. Tract
No. 30642 has not been accepted thus far. The purpose of LMD No. 1 is for the maintenance and
servicing of landscape medians and parkways, perimeter strips and backup walls, landscaped
hillsides with high visibility, side slopes adjacent to sidewalks, and the irrigation of the above
facilities. LMD No. 1, by special benefit assessments, provides funding for the servicing and
maintenance of designated landscape areas within the City of Banning. A map displaying LMD
No. 1 and boundaries of each tract is attached herewith as Exhibit “A”.

From July 1, 2009, through June 30, 2014, the Public Works Department maintained LMD No.I.
A Request for Proposals (“RFP”) was prepared in March of 2014 and advertised to determine if
using a contractor would provide cost savings. Artistic Maintenance, Inc. provided a Bid that
was less than half of the second lowest bid. Additionally, their annual contract amount of
$61,440.00 was over $24,000,00 less than the cost of using Public Works Department staff. On
May 13, 2014, the City Council approved Resolution No. 2014-24, awarding the contract for the
operation and maintenance of LMD No. 1 to Artistic Maintenance, Inc.
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The proposed Contract Agreement is for a term of twelve (12} months (§5,120.00/month;
$61,440.00/year) with the possibility of an option to renew for up to four (4) single additional
years (for a total of five (5) single years) upon a satisfactory yearly review of the previously
provided services. If approved, extensions to the agreement will terminate no later than June 30,
2019,

The scope of work includes providing all of the labor, tools, materials, and equipment necessary
to provide weekly complete landscape maintenance services of LMD No.1. This includes
performing weekly maintenance and inspection, checking the operation of all irrigation systems
and for any required repairs and, if necessary, the labor for replacing trees or shrubs within
landscaped areas that are maintained under the contract. Irrigation materials, tree, shrub, ground
cover and plant material replacements are always paid for as an added cost, separate from this
contract. Consequently, staff is requesting $10,000.00 be included in this contract renewal
providing an allowance for irrigation materials and landscaping as part of the agreement with
Artistic Maintenance, Inc.

FISCAL DATA: Fund No. 111 (Landscape Maintenance Assessment District No.1) will be
utilized to fund the agreement for Fiscal Year 2015/16 with Artistic Maintenance for LMD No. 1
Services in the amount of $71,440.00, Account No. 111-4900-432-23.29 (Landscape
Maintenance) in the amount of $61,440.00 will fund the monthly operation and maintenance
portion of the agreement. Account No. 111-4900-432-30.01 (Repair/Maintenance-
Grounds/Fields) in the amount of $10,000.00 will be used to fund miscellaneous operations
related to irrigation repairs and landscaping.

RECOMMENDED BY: REAIEWED BY
“Art Vela, Dean Martin,
Actimg Director of Public Works Interim Administrative Services Director
Deputy City Manager
APPROVED BY:
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RESOLUTION NO. 2015-35

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BANNING
CALIFORNIA, RENEWING THE CONTRACT FOR THE OPERATION AND
MAINTENANCE OF LANDSCAPE MAINTENANCE DISTRICT NO. 1 TO ARTISTIC
MAINTENANCE, INC. OF LAKE FOREST, CALIFORNIA

WHEREAS, at its regularly scheduled meeting on August 14, 1990, the City Council
adopted Resolution No. 1990-59, authorizing the formation of Landscape Maintenance District
(“LMD”) No. 1; and

WHEREAS, at its regularly scheduled meeting on May 10, 2005, the City Council
adopted Resolution No. 2005-36, ordering the annexation of an additional five tracts and three
tentative tracts (“Annexation No. 17) to the City’s LMD No. 1; and

WHEREAS, at its regularly scheduled meeting on May 13, 2014, the City Council
adopted Resolution No. 2014-24, awarding a contract for the operation and maintenance of the
City of Banning’s LMD No.1 for a term of one (1) year with the option to renew the Contract
Agreement for up to four (4) additional single years upon a satisfactory yeatly review of the
previously provided services; and

WHEREAS, Artistic Maintenance, Inc. (“Artistic™), of Lake Forest, California, has
provided satisfactory service to the City over the past fiscal year; and

WHEREAS, the Contract Agreement with Artistic was for a term of twelve (12) months
($5,120.00/month; $61,440.00/year) with the possibility of an option to renew for up to four (4)
single additional years upon a satisfactory yearly review of the previously provided services; and

WHEREAS, staft recommends the renewal of the contract agreement with Artistic for an
additional year and requests the addition of $10,000.00 be made on the annual contract to fund
miscellaneous irrigation repairs and landscape replacement; and

_ WHEREAS, Account No. 111-4900-432-23.29 (Landscape Maintenance) in the amount
of $61,440.00 will fund the monthly operation and maintenance portion of the agreement and
Account No. 111-4900-432-30.01 (Repair/Maintenance-Grounds/Fields) in the amount of
$10,000.00 will be used to fund miscellaneous operations related to irrigation repairs and
landscape replacement.

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Banning
as follows:

SECTION 1. That the operation and maintenance services Contract for LMD No. 1 is hereby

renewed and awarded to Artistic Maintenance, Inc. of Lake Forest, California, in the amount of
$71,440.00.
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SECTION 2. That the Administrative Services Director is authorized to make all necessary
budget adjustments, appropriations and transfers.

SECTION 3. That the City Manager is authorized to execute the Contract Agreement renewal
for a one year term with Artistic Maintenance, Inc. of Lake Forest, California. This authorization
will be rescinded if the parties do not execute the Contract Agreement within thirty (30) days of
the date of this resolution.

PASSED, ADOPTED AND APPROVED this 12® day of May, 2015.

Deborah Franklin,
Mayor

ATTEST:

Marie A. Calderon,
City Clerk of the City of Banning

APPROVED AS TO FORM
AND LEGAL CONTENT:

David J. Aleshire, City Attorney
Aleshire & Wynder, LLP

CERTIFICATION:

I, Marie A. Calderon, City Clerk of the City of Banning, California, do hereby certify that the
foregoing Resolution No. 2015-35 was adopted by the City Council of the City of Banning at a
regular meeting thereof held on the 12 day of May, 2015, by the following vote, to wit:

AYES:
NOES:
ABSENT:
ABSTAIN:

Marie A. Calderon, City Clerk
City of Banning
Banning, California
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DISTRICT NO. 1
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CITY COUNCIL AGENDA

DATE: May 12, 2015
TO: City Council
FROM: Art Vela, Acting Director of Public Works

SUBJECT: Resolution No. 2015-39, “Approving the Reprogramming of Community
Development Block Grant Funds for Construction of Lions Park Accessibility
Upgrades”

RECOMMENDATION: The City Council adopt Resolution No. 2015-39, “Approving the
Reprogramming of Community Development Block Grant Funds for Construction of Lions
Park Accessibility Upgrades.”

JUSTIFICATION: Per the terms of a Settlement Agreement, accessibility upgrades at Lions
Park are needed in order to obtain compliance with the Americans with Disabilities Act (“ADA”).

BACKGROUND: The City and an undisclosed party entered into a Settlement Agreement and
Release dated February 13, 2014. As terms of the agreement, the City has committed to
addressing accessibility concerns related to Lions Park facilities which are required to be
completed by February 13, 2016.

Prior to the execution of this agreement, Disability Access Consultants prepared a Lions Park
Accessibility Survey dated September 5, 2013. The survey identified upgrades that are needed in
order for the park facilities to meet the standard compliance requirements of the Americans with
Disabilities Act Accessibility Guidelines and Title 24 of the California Code of Regulations. Asa
result of this survey and agreement, plans and specifications are currently being developed to
address accessibility related to the following: parking lot; curbs, ramps, landings and transitions;
handrails and stairways; walking surfaces; restrooms; signage, drinking fountains; snack bar; and
assembly seating.

On February 27, 2015 a request for proposals was advertised soliciting bids for project design
services and six proposals were received. Staff assembled a committee consisting of three
members and evaluated the proposals based on project approach, technical competency, project
team and experience, and overall responsiveness to the RFP and cost. The highest scored proposal
was provided by BOA Architecture in the amount of $24,600.00 and a contract was awarded in
April of 2015. Design services are underway and are projected to be completed in July of 2015.
The design services portion of the project is funded by Parkland Development Funds.

In order to fund the construction portion of the project, staff is requesting to reprogram previously
awarded Community Development Block Grant (“CDBG”) funds allocated for the Repplier Park
Bowl Improvement project and Playground Equipment Improvement project at various parks
including Repplier, Sylvan, Roosevelt, Lions and Richard Sanchez in the amount of $262,561.03

Resolution No. 2015-39
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as shown below. City Council approval is necessary in order to reprogram said funds and is also
required by the Riverside County Economic Development Agency (EDA).

Activity Number | Description Amount

5.BN.26-12 Repplier Park Bowl Improvement Project $107,634.03

5.BN.30-14 Playground Equipment Improvements $154,927.00
Total request $262,561.03

On an annual basis, the City of Banning obtains CDBG federal grant funds for various projects.
Staff will resubmit a request for Activity Number 5.BN.30-14 to the EDA in the upcoming year.
If the construction project budget allows, staff plans to include the replacement of the playground
equipment at Lions Park with the accessibility upgrade project. If City Council approves the
reprogramming of said funds, the construction budget will be approximately $400,000.00. In
addition to CDBG Funds, Parkland Development Funds will also be utilized. The current Park
I.and Development Fund balance is approximately $137,789.00.

Upon completion of the design services, staff intends to advertise the notice inviting bids for
construction in August of 2015. Following the formal bid and selection process, a
recommendation for award of the construction project will be presented to City Council for review
and approval.

FISCAL DATA: The total amount of Community Development Block Grant funds to be
reprogrammed to the construction of “Lions Park Accessibility Upgrades” project is $262,561.03.

RECOMMENDED BY: REVIEWED BY:

Art Vela, beaﬁkMartiﬁ/

Acting Director of Public Works Interim Administrative Services Director
Deputy City Manager

APPROVED BY:
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RESOLUTION NO, 2015-39

A RESOLUTION OF THE CITY COUNCIL. OF THE CITY OF BANNING,
CALIFORNIA, APPROVING THE REPROGRAMMING OF COMMUNITY
DEVELOPMENT BLOCK GRANT FUNDS FOR CONSTRUCTION OF LIONS PARK
ACCESSIBILITY UPGRADES

WHEREAS, the City and an undisclosed party entered into a Settlement Agreement and
Release dated February 13, 2014 obligating the City to provide accessibility upgrades at Lions
Park by February 13, 2016; and

WHEREAS, Disability Access Consultants prepared a Lions Park Accessibility Survey
dated September 5, 2013 which is being utilized along with the Settlement Agreement and Release
to develop the scope of work for the project; and

WHEREAS, the design portion of the project is currently underway and is projected to
be completed by July of 2015; and

WHEREAS, the reprogramming of Community Development Block Grant (“CDBG”)
funds is necessary in order to fund the construction of the project which is scheduled to be
advertised for bidding in August of 2015; and

WHEREAS, pcr the approval of this resolution funds in the amount of $107,634.03
allocated to Riverside County Economic Development Agency (“EDA™) Activity Number
"5.BN.26-12, Repplier Park Bowl Improvement project and Activity Number 5.BN.30-14, ~
Playground Equipment Improvement project at various parks including Repplier, Sylvan,
Roosevelt, Lions and Richard Sanchez in the amount of $154,927.00 will be reprogrammed to
the construction of Lions Park Accessibility Upgrades; and

WHEREAS, the City of Banning obtains federal grant money annually for various
projects and non-profit organizations from the CDBG, which is administered by the Riverside
County EDA; and

WHEREAS, City Council approval is necessary in order to reprogram said funds and is
also required by the EDA.

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Banning
as follows:

SECTION 1. The City Council hereby authorizes the reprogramming of $262,561.03 in
Community Development Block Grant funds to be used for the construction of Lions Park
Accessibility Upgrades.

SECTION 2. The Administrative Services Director is authorized to make necessary adjustments
and appropriations.
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SECTION 3. The City Manager is authorized to execute contract documents related to the
reprogramming of CDBG funds.

PASSED, APPROVED AND ADOPTED this 12% day of May, 2015.

Deborah Franklin, Mayor
City of Banning

ATTEST:

Marie A. Calderon, City Clerk
City of Banning

APPROVED AS TO FORM
AND LEGAL CONTENT:

David J. Aleshire, City Attorney
Aleshire & Wynder, LLP

CERTIFICATION:

I, Marie A. Calderon, City Clerk of the City of Banning, California, do hereby certify that the
foregoing Resolution No. 2015-39 was dulg adopted by the City Council of the City of Banning
at a regular meeting thereof held on the 12" day of May, 2015, by the following vote, to wit:
AYES:

NOES:

ABSENT:;

ABSTAIN:

Marie A. Calderon, City Clerk
City of Banning, California
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CITY COUNCIL AGENDA
CONSENT CALENDAR

DATE: May 12,2015
TO: City Council
FROM: Colin Tanner, Deputy City Attorney

SUBJECT: Approve the Settlement Agreement And General Release Between the City
and Former City Manager Andrcw Takata

RECOMMENDATION:  Approve and authorize Interim City Manager Jim Smith to
execute the attached Settlement Agreement And General Release between the City and former
City Manager Andrew Takata.

JUSTIFICATION: The City participates in pooled risk sharing as a member of the
Employment Risk Management Authority (“ERMA”). Pursuant to its current Memorandum of
Coverage, ERMA has authority to defend and settle claims and has assigned litigation defense
counsel from the law firm of Liebert Cassidy Whitmore to defend all claims asserted by former
City Manager Andrew Takata. The parties participated in mediation on April 3, 2015, which
resulted in a tentative short form settlement between the parties subjcct to a long form
agreement and approval by both ERMA and the City. The attached Settlement Agrecment And
General Release has already been approved by ERMA., The ERMA representatives, along with
its assigned defense counsel, recommend approval of same by the City.

The Settlement Agreement And General Release has been executed by Mr, Takata and the time
for Mr. Takata to revoke same has passed. The Settlement Agreement And General Release
obligates the City to makc the severance payment provided for in Mr, Takata’s original
Employment Agreement dated January 12, 2010, which equates to the sum of $275,951.00.
This payment must be made by May 31, 2015. 1In addition, Mr. Takata shall receive
$159,000.00 from ERMA, which payment is also due May 31, 2015. Lastly, ERMA will cover
the entire cost of the mediation that the parties participated in and forgive the cost bills
resulting from the dismissal of Mr. Takata’s original lawsuit against the City entitled Takata
et.al. v. City of Banning, et.al,, Riverside Superior Court Case No. RIC 1408547,

In exchange for the above payments and agreements, Mr. Takata forever releases and waives
any claims related to his employment with the City that he has against the City and its
employees and related entities or parties. He also is required to dismiss the civil lawsuit he
currently has pending against the City entitled Takata v City of Banning, Riverside Superior
Court Case No. RIC 1502374,
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BACKGROUND: Former City Manager Andrew Takata was employed with the City
pursuant (o an ai-will written Employmeni Agreement entered into as of January 12, 2010 with
his employment commencing February 15, 2010, The term of the agreement was for six years.
If Mr. Takata subsequently resigned his employment or was terminated by the City for cause,
then he would receive no severance payment under his employment contract. If he was
terminaled by the City for no cause, then he would receive a severance payment based upon a
formula of when the termination occurred and how much {ime was left on his contract.

In or about January 2014, the City Council was determined to make a change in City Managers
and explored options with Mr, Takata, which led to his execution of a tentative settiement
agreement dated February 20, 2014, In sum, the City agreed to pay Mr. Takata his contractual
severance payment in the amount of $275,951.67. Mr. Takata subsequently revoked his
agreement to the settlement. Accordingly, the City had to decide whether to terminate Mr.
Takata with or without cause and determine whether it owed any severance based upon the
manner of the termination. Mr. Takata was terminated for cause on or about March 25, 2014
and no severancc was therefore paid.

Mr. Takata had filed a complaint with the Department of Fair Employment and Housing
(“DFEH™) against the City on or about Fcbruary 7, 2014 alleging that before his termination he
experienced unlawful discrimination and retaliation. He would subscquently file a lawsuit on
or about September 3, 2014 against the City along with other former and current employees
entitled Takata et.al. v. City of Banning, et.al., Riverside Superior Court Case No, RIC
1408547. ‘The City ultimately obtained a dismissal of that lawsuit through the work of
ERMA’s assigned defense counsel, the law firm of Liebert Cassidy Whitmore. The cost of the
defense of the lawsuil to both the City and to ERMA was not insubstantial. Mr. Takata then
refiled his lawsuit solely in his own name and solely against the City in the civil lawsuit
entitled Takata v City of Banning, Riverside Superior Court Case No. RIC 1502374,

At the suggestion of the parties and with approval from ERMA, the partics participated in
mediation with JAMS in Los Angeles on April 3, 2015. The mediation resulted in a short form
settlement agreement subject Lo execution of a long form settlement agreement and subject to
approval of ERMA and the Banning City Council. Mr. Takata exccuted the long form
Settlement Agreement And Gencral Release on April 19, 2015. ERMA approved the
settlement terms at its meeting on or about April 20, 2015,

FISCAL DATA; The City settlement payment obligation is $275,951.00. The payments will
be charged according to the fund splits as delined for the position to fiscal year 2015. An
appropriation of $275,951 is being requested for authorization through the attached Resolution
No. 2015-43.

RECOMMENDED BY: APPROVED BY:
Colin Tanner | Vi Smith P
Deputy City Attorney Interim City-anager




Attachment: Settlement Agreement And General Release dated April 19, 2015
Resolution No. 2015-43, Requesting Authority for Appropriation of Funds
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RESOLUTION NO. 2015-43

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BANNING
REQUESTING AUTHORITY FOR APPROPRIATION OF FUNDS FOR THE
PAYMENT OF THE SETTLEMENT AGREEMENT AND GENERAL RELEASE
BETWEEN THE CITY AND FORMER CITY MANAGER ANDREW TAKATA

WHEREAS, the City Council of the City of Banning will approve and authorize Interim
City Manager Jim Smith to execute the Seitlement Agreement and General Release between the
City and Former City Manager Andrew Takata; and

WHEREAS, the Settlement Agreement And General Release obligates the City to make
the severance payment provided for in Mr. Takata’s original Employment Agreement dated
January 12, 2010, which equates to the sum of $275,951 with payment to be made by May 31,
2015; and

WHEREAS, Andrew Takata shall receive $159,000.00 from the Employment Risk
Management Authority (“ERMA”), which payment is also due May 31, 2015; and

WHEREAS, ERMA will cover the entire cost of the mediation that the parties
participated in and forgive the cost bills resulting from the dismissal of Mr. Takata’s original
lawsuit against the City entitled Takata et.al. v. City of Banning, et.al., Riverside Superior Court
Case No. RIC 1408547.

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Banning,
California, as follows:

SECTION 1. Adopt Resolution No 2015-43, authorizing the appropriation of $275,951 to the
funds as defined in the former City Manager’s position FY2015 fund splits.

SECTION 2. Authorize the Administrative Services Director to make the necessary budget
adjustments, requested appropriations, and transfers related to the action.

PASSED, APPROVED AND ADOPTED this 12" day of May, 2015.

Deborah Franklin, Mayor
City of Banning, California

ATTEST:

Marie A. Calderon, City Clerk
City of Banning
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APPROVED AS TO FORM AND
LEGAL CONTENT:

David J. Aleshire, City Attorney
Aleshire & Wynder, LLP

CERTIFICATION:

I, Marie A, Calderon, City Clerk of the City of Banning, California, do hereby certify that the
foregoing Resolution, No. 2015-43 was duly adopted by the City Council of the City of Banning,
California, at a regular meeting thereof held on the 12" day of May, 2015, by the following vote, to
wit:

AYES:
NOES:
ABSENT:
ABSTAIN:

Marie A. Calderon, City Clerk
City of Banning, California
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SETTLEMENT AGREEMENT AND GENERAL RELEASE

This Seftlement Agreement and General Release (the “Agreemcent”) is entered into
between the City of Banning, a municipal corporation (hereinafter the “City™), and Andrew
Takata (hereinafter “Takata™) (hereinafter the City and Takata are also collectively referred to as
the “Parties™ or “Party™) for the following purposes and with reference to the following facts.

L. RECITALS

A, WHEREAS, Takata was previously employed by the City of Banning as its City
Manager pursuant to an Employment Agrecment, dated Japuary 12, 2010, and a First
Amendment to the Employment Agreement, dated May 14, 2013 (the January 12, 2010,
Employment Agreement and May 14, 2013, First Amendment to the Employment Agreement are
hereinafter collectively referred to as the “Contraet™);

B. WEHEREAS, on or about February 7, 2014, Takata filed a complaint wilh the
Department of Fair Employment and Housing (“DFEH™) against the City, alleging that he was
denied a good faith interactive process and discriminated and retaliated against (hereinafter the
“DFEH Complaint™) and, on or about February 7, 2014, the DFEH issued Takata an immediate
Right to Sue notice;

C. WHEREAS, Takata’s Contract permitted the City Council to terminate Takata's
employment with or without cause at any time;

D. WHEREAS, on or about March 25, 2014, Takata was terminated for cause.

E. WHEREAS, Takata denies that there existed any cause to terminate his
employment;

F. WHEREAS, on or about March 25, 2014, Takata filed a government claims act
Claim for Money or Damages against the City (hereinafter “Gov’t Claim”) and the Cily rejected
same by operation of law;

G, WHEREAS, on or about September 3, 2014, Takata, along with Duane Burk and
Leonard Purvis, filed a lawsuit against the City and City Councilmember Don Peterson in
Riverside County Superior Court, Case No. RIC 1408547 (hereinafter “Original Lawsuit”),
alleging causes of action for: (1) defamation; (2) FEHA retaliation; (3) whistleblower retaliation;
(4) discrimination; (6) failure to take corrective action; and (7) breach of contract;

H. WHEREAS, on January 29, 2015, the Court entered a judgment of dismissal in
the City’s favor in the Lawsuit, and Takata, Burk and Purvis thereafter dismissed the remainder
of the Lawsuit;

L WHEREAS, on or about February 27, 2015, Takata, filed a second lawsuit against
the City in Riverside County Superior Court, Casc No. RIC 1502374 (heteinafter “Second
Lawsuit™), alleging causes of action for: (1) breach of contract; (2) FEHA retaliation; and (3)
failure to take corrective aclion;
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J, WHEREAS, the City denies any and all of the claims and allegations asserted by
Takata against it;

K. WHEREAS, on April 3, 2015, the Parties engaged in a mediation regarding
Takata’s claims and allegations and the Parties entered into and agreed to a Stipulation for
Settlement dated April 3, 2015;

L. WHEREAS, the purpose of this Agreement is to settle and compromise all
disputes and controversies existing between the City on the one hand, and Takata on the other,
including, but not limited to, the Contract, the Gov’t Claim, the DFEH Complaint, the Original
Lawsuit, the Second Lawsuit, and any other “claims” by Takata, including but not limited to all
claims arising out of, or in any way related 1o Takata’s employment with the City and/or the
termination of such employment, and/or all claims arising from any other facis or causes existing
prior to the execution date of this Agreement, whether known or unknown, without limitation,
and, those described in more detail hereafter.

NOW THEREFORE, and in consideration for the promises contained herein, the Parties
agree as follows:

IL DISPOSITION OF CLAIMS

A, This Agreement shall not in any way be construed as an admission by the City or
Takata of any unlawful or wrongful acts or other liability whatsoever against each other or
against any other person or entity. The City and Takata specifically disclaim any liability to, or
wrongful acts against each other, or against any other person or entity, on the part of themselves,

any related person or any related predecessor corporation o its or their agents, representatives or

successots in interest and assigns.

B. Takata hereby releases on behalf of himself and his heirs, representatives,
successors, and assigns, and hereby frrevocably and unconditionally releases and discharges the
City and any of its related persons, corporations, past or present officers, directors, governing
bodies, clected officials, employees, agents, predecessors, attorneys, divisions, affiliates,
representatives, successors in interest and assigns and/or all petsons acting by, through, under, or
in concert with any of the City, and all other persons or entities that were ot could have been
named as defendants in the claims, including, but not limited to, Councilmember Don Peterson,
(hereinafter “City Releasces™), absolutely and forever from any and all claims, charges,
complaints, lawsuits, liabilities, claims for relief, obligations, promises, agreements, contracts,
interests, controversies, injuries, damages, actions, causes of actions, suits, rights, demands,
costs, losses, debts, liens, judgments, indebtedness, and expenses (including attorneys’ fees and
costs actually incurred), and all other claims and rights of action of all kinds and descriptions,
whether KNOWN OR UNKNOWN, suspected or unsuspeeted, actual or potential, which Takata
now has, owns or holds, or claims to have, own or hold against the City or City Releasees, at
common law or under any statute, rule, regulations, order or law, whether federal, state, or local,
or on any grounds whatsoever, with respect to any act, omission, event, matter, claim, damage,
loss, or injury arising out of the employment of and/or the fermination of such employment
between Takata and the City, and/or with respect to any other claims, matters, or events arising
prior to the execution of this Agreement by the Parties.
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C. Takata understands and agrees that he is waiving any rights he has, may have had,
or may have, to pursuc any and all remedies available to him under any employment-related
cause of action against the City and Ciiy Releasees, including, without limitation, any claims for
discrimination, harassment and/or retaliation, claims under the California Fair Employment and
Housing Act (California Government Code section 12900, et seq.), the California Family Rights
Act (California Government Code section 12945.2), the Unruh and George Civil Rights Acts
(California Civil Code section 51, et seq.), all provisions of the Calilornia Labor Code and any
wage orders or similar directives or authorities issued by any federal or state authority having
enforcement powers, the Constitution of the United States, the Constitution of the State of
California, Title VII of the Civil Rights Act of 1964 (42 US.C. § 2000e, et seq.), the Age
Discrimination in Employment Act (29 U.S.C. § 621, et seq.), the Equal Pay Act (29 US.C. §
206(d)), the Fair Labor Standards Act (29 U.S8.C. § 201, et seq.), the Family and Medical Leave
Act (29 U.S.C. § 2601, et seq.), the Employment Retirement Income Security Act of 1974 (29
U.S.C. § 1001, et seq.), Sections 1981-88 of Title 42 of the United States Code (42 US.C. §
1081, et seq.), the American with Disabilities Act (42 U.S.C. § 12101, et seq.), claims of
retaliation or whistle-blowing (including but not limited to California Labor Code section
1102.5, et seq. and Government Code section 12653), claims {or breach of any type of contract,
including writtén, oral or implied and, including, but not limited to the Contract, breach of any
covenant, promise or representation pertaining to Takata’s employment, whether expressed or
implied, and all other claims arising in contract, tort or equity or under any other statute, federal,
state or [ocal up to the date of execution of this Agreement,

D. CIVIL CODE SECTION 1542 WAIVER, Takata, on behalf of himself and his
heirs, agents, representatives, successors, and assigns, hereby waives any and all rights that he
may have pursuant to California Civil Code section 1542, which reads as follows:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WIIICH THE
CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS OR
HER FAVOR AT THE TIME OF EXECUTING THE RELEASE, WHICH
IF KNOWN BY HIM OR HER MUST HAVE MATERIALLY AFFECTED
HIS OR HER SETTLEMENT WITH THE DEBTOR.

L. Takata hereby expressly waives the provisions of California Civil Code
section 1542 and further expressly waives any right to invoke said
provisions now or at any time in the future.

2. Takata recognizes and acknowledges that factors which have induced him
to enter into this Agreement may turn out to be incorrect or to be different
from what he had previously anticipated, and he hereby expressly assumes
any and all of the risks thereof and further expressly assumes the risks of
waiving the rights provided by California Civil Code section 1542,

E. Takata represents that, other than the claims described herein, he has not filed any
lawsuits, complaints, appeals, claims, applications ot charges againsi City or any related persons
or corporations or against any of its ot their past or present officers, directors, governing bodies,
employecs, agents, predecessors, attorneys, divisions, affiliates, representatives, successors in
interest and assigns and/or all persons acting by, through, under, or in concert with any of them,
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with any state or federal court, or local, state or federal agency, or administrative or quasi-
administrative tribunal or person, based on any events occurring on or prior to the date of
execution of this Agreement.

F. Takata specifically agrees that he shall not in the future file, instigate or
encourage the filing of any lawsuits, complaints, appeals, charges ot any other proceedings in
any state or federal court or before any local, state or federal agency, administrative tribunal,
quasi-administrative tribunal or person, claiming that City has violated any local, state or federal
laws, statutes, ordinances or regulations or claiming that City has engaged in any tortious, other
state, or other federal based misconduct of any kind, based upon any events occurring on or prior
to the date of exccution of this Agreement unless required by subpoena or court order. Further,
Takata agrees that immediately upon executing this Agreement, he will withdraw in writing and
cause to be dismissed with prejudice in its entirety any and all complaints, charges or claims
against City regardless of whether they are specifically referred to herein.

G. Nothing herein shall be interpreted to in any way prohibit or prevent Takata from
participating in any claims or administrative actions brought by a state or federal agency.
However, Takata acknowledges and understands that he shall not be entitled to recover any
additional compensation, settlement funds, damages or money as a result of such participation.

H. SPECIFIC ACKNOWLEDGMENT OF WAIVER OF CLAIMS UNDER
ADEA AND OWBPA. The Age Discrimination in Employment Act of 1967 (“ADEA”; 29
U.S.C. §§ 621-634) makes it illegal for an employer to discharge any individual or otherwise
discriminate with respect to the nature and privileges of an individual’s employment on the basis
that the individual is age forty (40) or older, The Older Workers Benefit Protection Act
(“OWBPA”; 29 U.S.C. §§ 626, et seq.) augments the ADEA and prohibits the waiver of any
right or claim under the ADEA unless the waiver is knowing and voluntary. By entering into
this Agreement, Takata acknowledges that, in exchange for consideration stated herein, he
knowingly and voluntarily waives and releases any rights that he may have under the ADEA
and/or OWBPA, Takata further acknowledges that he has been advised and understands,
pursuant to the provisions of the ADEA and OWBPA that:

1. This waiver/release is written in a manner understood by Takata.

2. Takata is aware of, and has been advised by a representative or lcgal
counsel of his own choosing, of his rights under the ADEA and OWBPA
and the legal significance of his waiver of any possible claims he currently
may have under the ADEA, OWBPA, or similar age discrimination laws.

3. Takata is entitled to a reasonable time of at least twenty-one (21) days
within which to review and consider this Agreement, and the waiver and
release of any rights he may have under the ADEA, the OWBPA, or
similar age discrimination laws, but he may, in the exercise of his own
discretion, sign or reject this Agreement at any time before the expiration
of the twenty-one (21) day period, in which case Takata expressly waives
this twenty-one (21) day review period.
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4. The waivers and releases set forth in this Agreement shall not apply to any
rights or claims that may arise atier the effective date of this Agreement.
The effective date of this Agreement is seven (7) calendar days after
Takata signs this Agreement. Takata must sign this Agreement no later
than April 24, 2015, making the effective date of this Agreement seven (7)
calendar days after he signs it and no later than May 1, 2013.

5. Takata has had an opportunity to discuss this waiver and release with, and
to be advised with respect thereto, by an attorney of his choice, and that he
does not need any additional time within which to review and consider this
Agreement.

6. Takata has seven (7) calendar days following his execution of this
Agreement to revoke it. If Takata desires to revoke the Agrecment, he
must give express and actual written notice of revocation to the City
within seven (7) calendar days after he executes this Agreement. Such
notice of revocation shall be effective only if and when received in wriling
by the City Manager’s Office before the close of business on the seventh
(7th) calendar day after Takata signs this Agreement.

TAKATA ACKNOWLEDGES BY HIS SIGNATURE THAT HE FULLY UNDERSTANDS
HIS RIGHT TO DISCUSS THIS WAIVER WITH LEGAL COUNSEL, THAT HE HAS
CAREFULLY READ AND FULLY UNDERSTANDS THE WAIVER, AND THAT HE IS
VOLUNTARILY AGREEING TO WAIVE ANY CLAIMS THAT HE HAS OR MAY HAVE
UNDER THE AGE DISCRIMINATION IN EMPLOYMENT ACT, THE OLDER WORKERS
BENEFIT PROTECTION ACT, AND ANY OTHER LAWS PROHIBITING AGE
DISCRIMINATION IN EMPLOYMENT ARISING FROM OR RELATED OR
ATTRIBUTABLE TO THE PARTIES’ ALLEGATIONS OR CLAIMS.

L. The Parties agree that upon execution of this Agreement and following the seven
(7) calendar day revocation period, the City and Takata shall perform the following acts:

1. Takata and/or his counsel, Goldberg & Gage, shall sign and forward to the
City’s attorneys, Liebert Cassidy Whitmore, a request for dismissal of the
Second Lawsuit with prejudice. Liebert Cassidy Whitmore shall not file
the dismissal until payment of the Settlement Proceeds, described in
Section 1-2, below. The payment of settlement proceeds is contingent on
Liebert Cassidy Whitmore’s teceipt of the request for dismissal with
prejudice.

2. Takata shall be entitled to a severance payment and a setflement payment
(cotlectively referred to herein as the “Settlement Proceeds™} to be paid as
directed below:

a. The Settlement Proceeds shall be issued in two separate checks as
follows:

/87




i Two hundred seventy-five thousand, nine hundred fifty-one
dollars and no cents ($275,951.00) from the City made
payable to Takata and Goldberg & Gage, as severance
(hercinafier “Severance Payment”) pursuant to Takata’s
Contract, 1o be repotted on a Form W-2 and subject to
normal and appropriate federal and state withholding taxes
pursuant to law.

If legally and practicably permissible, the City will deduct
$106,000 from the Severance Payment to return/pay to
delerred compensation that Takata withdrew. If the City
cannot pay $106,000 to deferred compensation, it will pay
the maximum allowed by law.

it One hundred fifty nine thousand dollars and no cents
($159,000.00) from the Employment Risk Management
Authority (hereinafter “ERMA”™) made payable to Goldberg
& Gage (hereinafter “ERMA Payment”), to be reported on
Form 1099s issued to both Takata and the law firm
Goldberg & Gage. Form W-9s shall be provided by Takata
and the law firm Goldberg & Gage prior to delivery of the
funds.

iii. $144,000.00 of the Settlement Proceeds (i.e., the fotal of
the Severance Payment and ERMA Payment, above) shall
be paid to Goldberg & Gage as attorneys’ fees. The
$144,000.00 in attorneys’ fees is already included in the
total Settlement Proceeds, above, not in addition to it.

The payment of the Settlement Proceeds shall be made by May 31,
2015, provided that: both the City and ERMA have approved the
Agreement; Takata or Goldberg & Gage has tendered the signed
request for dismissal; and both Takata and Goldberg & Gage have
provided completed Form W-9s.

No Party, including the attorneys for any Party, shall make any
representations or wairanty regarding whether the ERMA Payment
is subject to taxation, The City does not bear any responsibility for
tax Hability that may arise as a result of the ERMA Payment.
Takata agrees to assume any responsibility for payment of taxes
for any of the ERMA Payment. Takata agrees to indemnify and

_hold the City, its agents, attorneys and assigns, harmless from any
and all tax liability which may become due as a result of the
ERMA Payment under this Agreement,

The City/Councilmember Peterson/ERMA will forgive the cost bills in the
Original Lawsuit.

/
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4, The City/ERMA will pay to JAMS Takata’s half of the costs for the April
3, 20135, mediation ($3,775.00).

5. The City will defend and/or indemnify Takata for any claimns arising from
his employment to the extent required under the Government Code.

6. This Agreement and all promises and releases contained herein are
expressly conditioned upon the approval of the Agreement by the City

Council and the ERMA Board.
J. Takata hereby expressly waives any and all claims now and forever that he has or

may have for reinstatement to his position with the City. Takata further agrees that he wiil not
seek or maintain employment, independent contractor status, or any other business relationship
with the City in any position or capaeity whatsoever and that the City is entitled to reject, with or
without cause, any application for employment or agreement for independent contractor status or
any other business relationship with the City made by Takata. Takata further agrces that any
rejection of any sueh application or offer made is not for a discriminatory or any other illegal
purpose. Takata further agrees that this Agreement constitutes a legitimate, non-discriminatory,
non-tetaliatory business reason for any and all refusals by the City to employ him at the City in
any capacity. |

.  GENERAL PROVISIONS

A, Aside from what is specifically provided for in this Agreement, each Party shall
bear itsthis own costs, expenses and attorneys’/representatives’ fees incurred in connection with
the proceedings and/or events resulting in and/or preceding this Agreement, or in conncction
with any other claims made or investigated by either Party against the other in any forum {civil,
criminal, administrative or quasi-administrative), and each of the Parties hereto expressly waives
any claim for recovery of any such costs, expenses or attorneys’/representatives’ fees from the
other Party. Attorneys/representatives for all Parties to this Agreement do likewise expressly
waive any claim for recovery of costs, expenses and/or attorney’s/representatives’ fees from the
opposing Party(ies).

B. Takata represents that he has not heretofore assigned or transferred, or purported
to assign or transfer, to any person or entity, any claim or any portion thercof or interest therein
against the City.

C. This Agreement is made and entered into in the State of California, and shall be
govermed, interpreted, and enforced under the laws ol the State of California. The Parties agree
that jurisdiction and/or venue of any action involving the validity, interpretation, or enforcement
of this Agreement or any of its terms, provisions, or obligations, or claiming breach thereof, shall
exist exclusively in a court or government agency located within the County of Riverside, State
of California. The Parties further agree that this Agreement may be used as evidence in any
subsequent proceeding in which any of the Parties allege a breach of this Agreement or seeks to
enforce its terms, conditions, provisions, or obligations.
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D. Each Party hereto agrees to do all things and execute and deliver all instruments
and documents necessary Lo fulfili and effect the provisions of this Agreement and to protect the
respective rights of the Parties to this Agreement. 1t is further understood and agreed that if, at
any time, a breach of any term of this Agreement is asserted by any Party hereto, that Party shall
have the right to seek specific performance of that term and/or any other necessary and proper
relief, including, but not limited to, damages, initially by way of mediation with Ret. Judge
Dickran Tevrizian and, if necessary, from any court of competent jurisdiction in Riverside
County.

E. No waiver by any Party of any breach of any term or provision of this Agreement
shall be construed to be, nor be, a waiver of any preceding, concurrent or succeeding breach of
the same, or any other term or provision hereof. No waivet shall be binding unless in writing
and signed by the Party to be charged or held bound.

F. Kach Party hereto represents and agrees that he or it has carefully read and fully
understands all of the provisions of this Agreement, and that he or it is voluntarily, without any
duress or undue influence on the part of or on behalf of any Party, entering into this Agreement.

G. Takata affirms that, prior to execution of this Agreement, he has consulted with
his legal counsel/representative concerning the terms and conditions set forth herein, and that he
understands the advice provided to him.

H. City affirms that, prior to the execution of this Agreement, it has consulted with
its legal counsel concerning the terms and conditions set forth herein, and that it understands the
counsel provided to it.

L, This Agreement contains all of the terms and conditions agreed upon by the
Parties hereto regarding the subject matter of this Agreement. Any prior agreements, promises,
negotiations, or representations, either oral or written, relating to the subject matter of this
Agreement, not expressly set forth in this Agreement, are of no force or effect.

I, This Agreement has been jointly negotiated and drafted by counsel for the Parties.
The language in this Agreement shall be construed as a whole according to its fair meaning and
not strictly for or against any of the Parties.

K. In the event that any one or more provisions of this Agreement shall be declared
to be illegal, invalid, unenforceable, and/or void by a court of competent jurisdiction, such
provision or portion of this Agreement shall be deemed to be severed and deleted from this

Agreement but this Agreemnent shall in all other respects remain unmodified and continue in -

force and elfect.

L. This Agreement may be executed in one or more counterparts, each of which shall
be decmed an original, but all of which together shall constitute one and the same instrument. A
photocopy or facsimile transmission of the Agreement, including signatures, shall be deemed to
constitute evidence of the Agreement having been executed.

[SETTLEMENT AGREEMENT CONCLUDES ON NEXT PAGE]
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M. This Agreement supersedes the April 3, 2015, Stipulation for Settlement.

PLEASE READ CAREFULLY. THIS SETTLEMENT AGREEMENT AND GENERAL
RELEASE INCLUDES A RELEASE BY TAKATA OF ALL KNOWN AND UNKNOWN
CLAIMS,

IN WITNESS WHEREOF, the Parties hereto have execufed the Settlement Agreement
and General Release. ) —

T } - o T
P - I
Dated: Ll -19- 2615 By: ({'J S / L a -
Andrew Takata =
CITY OF BANNING
Dated: By, ___
Jim Smith

Interim City Manager

APPROVED AS TO FORM:

Dated: By
Melanie M. Poturica
Liebert Cassidy Whitmore
Atiorneys for the City of Banning
rynvaie "r-f, . S
Dated:  ~ )lf/'g By: Sy

- A, Cond ye
Goldberg & Gage
Attorneys for Takata
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CITY COUNCIL AGENDA
CONSENT CALENDAR

DATE: = May 12,2015
TO: City Council
FROM: Colin Tanner, Deputy City Attorney

SUBJECT: Approve the Scttlement Agreement And General Relcase Between the City
and current Public Works Director Duane Burk

RECOMMENDATION:  Approve and authorize Interim City Manager Jim Smith to
execute the attached Settlement Agreement And General Release between the City and current
Public Works Director Duane Burk.

JUSTIFICATION: The City participates in pooled risk sharing as a member of the
Employment Risk Management Authority (‘ERMA”). Pursuant to its current Memorandum of
Coverage, ERMA has authority to defend and settle claims and has assigned litigation defense
counsel from the law firm of Liebert Cassidy Whitmore to defend all claims asserted by current
Public Works Director Duane Burk. The parties participated in mediation on April 3, 2015,
which resulted in a tentative short form settlement betwceen the parties subject to a long form
agreement and approval by both ERMA and the City. The aftached Settlement Agreement And
General Release has already been approved by ERMA, ERMA’s representatives, along with
its assigned defense counsel, recommend approval of same by the City.

The Settlement Agreement And General Release has been executed by Mr. Burk on April 30,
2015 and he has until May 7, 2015 to revoke his agreement. The Settlement Agreement And
General Release separates Mr, Burk from his employment and obligates the City to make the
severance payment provided for in Mr. Burk’s original Employment Agreement For the
Position of Public Works Director dated July 28, 2009, which equates to the sum of
$167,024.83, This payment must be made by May 31, 2015. In addition, Mr, Burk will
receive his accrued leave benefits as required by law in an amount of $109,814.01 plus any
accrued leave from April 7, 2014 through his final day of employment, May 16, 2015.

Furthermore, Mr. Burk shall receive $154,000.00 from ERMA, which payment is also duc
May 31, 2015. Lastly, ERMA will cover the entire cost of the mediation that the parties
participated in and forgive the cost bills resulting from the dismissal of Mr. Burk’s original
lawsuit against the City entitled Takata et.al. v. City of Banning, et.al., Riverside Superior
Court Case No. R1C 1408547.
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In exchange for the above payments and agreements, Mr. Burk shall resign his employment
and forever release and waive any claims related to his employment with the City that he has
against the City and its employees and related entities or parties,

BACKGROUND: Mr. Burk is a long time employee of the City. He began his employment
as the City’s Public Works Director pursuant to an at-will written Employment Agreement
entered into and effective as of July 28, 2009, with no set tenn expiration. If Mr. Burk
subsequently resigned his employment or was terminated by the City for cause, then he would
receive no severance payment under his employment contract. 1f he was terminated by the
City for no cause, then he would receive a 12 month base salary severance payment.

Mr. Burk made a government claims act Claim for Money or Damages against the City and
filed a complaint with the Department of Fair Employment and Housing (“DFEH") against the
City both on or about July 23, 2014 alleging unlawful discrimination, harassment and
retaliation, He would subsequently file a lawsuit on or about September 3, 2014 against the
City along with former City employees entitled Takata etal v. City of Banning, et.al.,
Riverside Superior Court Case No. RIC 1408547. The City ultimately obtained a dismissal of
that lawsuit through the work of ERMA’s assigned defense counsel, the law firm of Liebert
Cassidy Whitmore. The cost of the defense of the lawsuit to both the City and to ERMA was
not insubstantial.

On February 24, 2015, Mr. Burk was placed on paid administrative leave pending investigation
into allegations of misconduct. At the suggestion of the ERMA assigned defense counsel and
with approval from ERMA, the parties participated in mediation with JAMS in Los Angeles on
April 3, 2015, Mr. Burk and the City elected to terminatc their relationship, The mediation
resulted in a short form settlement agreement subject to execution of a long form seftlement
agreement and to approval of ERMA and the Banning City Council. ERMA approved the
settlement at its meeting on or about April 20, 2015. Mr. Burk executed the attached
Settlement Agreement And General Release on April 30, 2015 and has until May 7" to revoke
it. Presuming that this item remains on calendar on May 12, 2015, then the revocation period
has passed without Mr. Burk’s revocation and all that remains is City Council approval.

FISCAL DATA: The City severance settlement payment obligation is $167,024.83 with
another $109,814,01 plus any accrued leave from April 7, 2014 through his final day of
employment, May 16, 2015, owed upon his separation for his accrued benefits. The payments
will be charged according to the fund splits as defined for the position to the fiscal ycar 2014-
2015.

RECOMMENDED BY: APPROVED BY:

(Y s

Colin Tanner
Deputy City Attorney

Inferim City

Attachment: Settlement Agrcement And General Release dated April 30, 2015
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SETTLEMENT AGREEMENT AND GENERAL RELEASE

This Seitlement Agreement and General Release (the “Agreement”) is entered into
between the City of Banning, a municipal corporation (hereinafter the “City”), and Duane Burk
(hereinafter “Burk™) (hereinafter the City and Burk are also collectively referred to as the
“Parties” or “Party”) for the following purposes and with reference to the following facts.

L RECITALS

A. WHEREAS, Burk is employed by the City of Banning as the City’s Public Works
Director pursuant to an Employment Agreement, dated July 28, 2009, and a First Amendment to
the Employment Agreement, dated May 21, 2013 (the July 28, 2009, Employment Agreement
and May 21, 2013, First Amendment to the Employment Agreemment are hereinafter collectively
referred to as the “Contract™);

B. WHEREAS, on or about July 23, 2014, Burk filed a government claims act Claim
for Money or Damages against the City (hereinafter “Gov’t Claim”) which the City rejected on
or about August 26, 2014,

C. WHEREAS, on or about July 23, 2014, Burk filed a complaint with the
Department of Fair Employment and Housing (“DFEH”) against the City, alleging that he was
harassed and discriminated and retaliated against (hereinafter the “DFEH Complaint™) and, on or
about July 23, 2014, the DFEH issued Burk an immediate Right to Sue notice;

D. WHEREAS, on or about September 3, 2014, Burk, along with Andrew Takata
and Leonard Purvis, filed a lawsuit against the City and City Councilmember Don Peterson in
Riverside County Superior Court, Case No. RIC 1408547 (hereinafter “Lawsuit”), alleging
causes of action for; (1) defamation; (2) FEHA retaliation; (3) whistleblower retaliation; (4)
discrimination; (6) failure to take corrective action; and (7) breach of contract,

E. WHEREAS, on January 29, 2015, the Court entered a judgment of dismissal in
the City’s favor in the Lawsuit, and Burk, Takata and Purvis thereafter dismissed the remainder
of the Lawsuit;

F. WHEREAS, the City denies any and all of the claims and allegations asserted by
Burk against it;

G, WHEREAS, Burk was placed on paid administrative leave on February 24, 2015,
pending investigation into allegations of misconduct;

H. WHEREAS, Burk’s Confract permits the City Manager to terminate Burk’s
employment with or without cause at any time, and, based upon the City’s investigation, the City
Manager believes there exists cause to terminate Burk’s employment;

L. WHEREAS, Burk denies that there exists any cause to terminate his employment;
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I WHEREAS, on April 3, 2015, the Parties engaged in a mediation regarding the
Parties’ claims against cach other and the Parties entered into and agreed to a Stipulation for
Settlement dated April 3, 2015;

K. WHEREAS, the purpose of this Agreement is to settle and compromise all
disputes and controversies existing between the City on the one hand, and Burk on the other,
including, but not limited to, the Contract, the Gov’t Claim, the DFEH Complaint, the Lawsuit,
and any other “claims” by Butk, including but not limited to all claims arising out of, or in any
way related to Burk’s employment with the City, and/or all claims arising from any other facts or
causes existing prior to the execution date of this Agreement, whether known or unknown,
without limitation, and, those described in more detail hereafter.

NOW THEREFORE, and in consideration for the promises contained herein, the Parties
agree as follows:

IL. DISPOSITION OF CLAIMS

A, This Agreement shall not in any way be construed as an admission by the City or
Burk of any unlawful or wrongful acts or other liability whatsoever against each other or against
any other person or entity. The City and Burk specifically disclaim any liability to, or wrongful
acts apgainst each other, or against any other person or entity, on the part of themselves, any
related person or any related predecessor corporation or its or their agents, representatives or
successors in interest and assigns.

B. Burk hereby releases on behalf of himself and his heirs, representatives,
successors, and assigns, and hereby irrevocably and unconditionally releases and discharges the
City and any of its related persons, corporations, past or present officers, directors, governing
bodies, clected officials, employvees, agents, predecessors, attorneys, divisions, affiliates,
representalives, successors in interest and assigns and/or al! persons acting by, through, under, or
in concert with any of the City, and all other persons or entities that were or could have been
named as defendants in the claims, including, but not limited to, Councilmember Don Peterson,
(hereinafier *City Releasees™), absolutely and forever from any and all claims, charges,
complaints, lawsuits, liabilities, claims for relief, obligations, promises, agreements, confracts,
interests, controversies, injuries, damages, aclions, causes of actions, suits, rights, demands,
costs, losses, debts, liens, judgments, indebtedness, and c¢xpenses (including attorneys’ fees and
costs actually incurred), and all other claims and rights of action of all kinds and descriptions,
whether KNOWN OR UNKNOWN, suspected or unsuspected, actual or potential, which Burk
now has, owns or holds, or claims to have, own or hold against the City or City Releasees, at
common law or under any statute, rule, regulations, order or law, whether federal, state, or local,
or on any grounds whatsoever, with respect to any act, omission, event, matter, claim, damage,
loss, or injury arising out of the employment of and/or the termination of such employment
between Burk and the City, and/or with respect to any other claims, matters, or events arising
priot to the execution of this Agreement by the Parties.

C. Burk understands and agrees that he is waiving any rights he has, may have had,
or may have, to pursue any and all remedies available to him under any employment-related
cause of action against the City and City Releasees, including, without limitation, any claims for
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discrimination, harassment and/or retaliation, claims under the California Fair Employment and
Housing Act (California Government Code section 12900, et seq.), the California Family Rights
Act (California Government Code section 12945.2), the Unruh and George Civil Righis Acts
(California Civil Code section 51, ei seq.), all provisions of ihe California Labor Code and any
wage orders or similar directives or authorities issued by any federal or state authority having
enforcement powers, the Constitution of the United States, the Constitution of the State of
California, Title VII of the Civil Rights Act of 1964 (42 U.S.C. § 2000e, et seq.), the Age
Discrimination in Employment Act (29 U.S.C. § 621, et seq.), the Equal Pay Act (29 U.S.C. §
206(d)), the Fair Labor Standards Act (29 U.S.C. § 201, et seq.), the Family and Medical Leave
Act (29 U.S.C. § 2601, et seq.), the Employment Retirement Income Security Act of 1974 (29
U.S.C. § 1001, et seq.), Sections 1981-88 of Title 42 of the United States Code (42 U.S.C. §
1981, et seq.), the American with Disabilities Act (42 U.S.C, § 12101, et seq.), claims of
retaliation or whistle-blowing (including but not limited to California Labor Code section
1102.5, et seq. and Government Code section 12653}, claims for breach of any type of contract,
including written, oral or implied and, including, but not limited to the Contract, breach of any
covenant, promise or representation pertaining to Burk’s employment, whether expressed or
implied, and all other claims arising in contract, tort or equity or under any other statute, federal,
state or local up to the date of execution of this Agreement.

D. CIVIL CODE SECTION 1542 WAIVER. Burk, on behalf of himself and his
heirs, agents, representatives, successors, and assigns, hereby waives any and all rights that he
may have pursuant to California Civil Code section 1542, which reads as follows:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE
CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS OR
HER FAVOR AT THE TIME OF EXECUTING THE RELEASE, WHICTI
IF KNOWN BY HIM OR HER MUST HAVE MATERIALLY AFFECTED
HIS OR HER SETTLEMENT WITH THE DEBTOR.

1. Burk hereby expressly waives the provisions of California Civil Code
section 1542 and further expressly waives any right to invoke said
provisions now or at any time in the future,

2, Burk recognizes and acknowledges that factors which have induced him to
enter into this Agreement may turn out to be incorrect or to be different
from what he had previously anticipated, and he hereby expressly assumes
any and all of the risks thereof and further expressly assumes the risks of
waiving the rights provided by California Civil Code section 1542.

E. Burk represents that, other than the claims described herein, he has not filed any
lawsuits, complaints, appeals, claims, applications or charges against City or any related persons
or corporations or against any of its or their past or present officers, directors, governing bodies,
employees, agents, predecessors, attorneys, divisions, affiliates, representatives, successors in
interest and assigns and/or all persons acting by, through, under, or in concert with any of them,
with any state or federal court, or local, state or federal agency, or administrative or quasi-
administrative tribunal or person, based on any events occurring on or prior to the date of
execution of this Agreement.
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F. Burk specifically agrees that he shall not in the future file, instigate or encourage
the filing of any lawsuits, complaints, appeals, charges or any other proceedings in-any state or
federal court or before any local, state or federal agency, administrative tribunal, quasi-
administrative tribunal or person, claiming that City has violated any local, state or federal laws,
statutes, ordinances or regulations or claiming that City has engaged in any tortious, other state,
or other federal based misconduct of any kind, based upon any events occurring on or prior to the
date of execution of this Agreement unless required by subpoena or court order. Further, Burk
agrees that immediately upon executing this Agreement, he will withdraw in writing and cause to
be dismissed with prejudice in its enfirety any and all complaints, charges or claims against City
regardless of whether they are specifically referred to herein,

G. Nothing herein shall be interpreted to in any way prohibit or prevent Burk from
participating in any claims or administrative actions brought by a state or federal agency,
However, Burk acknowledges and understands that he shall not be entitled to recover any
additional compensation, settlement funds, damages or money as a result of such participation.

H. SPECIFIC ACKNOWLEDGMENT OF WAIVER OF CLAIMS UNDER
ADEA AND OWBPA. The Age Discrimination in Employment Act of 1967 (*ADEA”; 29
U.S.C. §§ 621-634) makes it illegal for an employer to discharge any individual or otherwise
discriminate with respect to the nature and privileges of an individual’s employment on the basis
that the individual is age forty (40) or older. The Older Workers Benefit Protection Act
(“OWBPA™; 29 U.S.C. §§ 626, et seq.) augments the ADEA and prohibits the waiver of any
right or claim under the ADEA unless the waiver is knowing and voluntary, By entering into
this Agreement, Burk acknowledges that, in exchange for consideration stated herein, he
knowingly and voluntarily waives and releases any rights that he may have under the ADEA
and/or OWBPA, Burk further acknowledges that he has been advised and understands, pursuant
to the provisions of the ADEA and OWBPA that:

1. This waiver/release is written in a manner understood by Burk.

2, Burk is aware of, and has been advised by a representative or legal counsel
of his own choosing, of his rights under the ADEA and OWBPA and the
legal significance of his waiver of any possible claims he currently may
have under the ADEA, OWBPA, or similar age discrimination laws, -

3. Burk is enfitled to a reasonabie time of at least twenty-one (21) days
within which to rcview and consider this Agreement, and the waiver and
release of any rights he may have under the ADEA, the OWBPA, or
similar age discrimination laws, but he may, in the exercise of his own
discretion, sign or reject this Agreement at any time before the expiration
of the twenty-one (21) day period, in which case Burk expressly waives
this twenty-one (21) day review period.

4, The waivers and releases set forth in this Agreement shall not apply to any
rights or claims that may arise after the effective date of this Agreement.
The effective date of this Agreement is seven (7) calendar days after Burk
signs this Agreement, Burk must sign this Agreement no later than April
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24, 2015, making the effective date of this Agreement seven (7) calendar
days after he signs it and no later than May 1, 2015.

5. Burk has had an opportunity to discuss this waiver and release with, and to
be advised with respect thereto, by an attorney of his choice, and that he
does not need any additional time within which to review and consider this
Agreement.

6. Burk has seven (7) calendar days following his execution of this
Agreement to revoke it. If Burk desires to revoke the Agreement, he must
give express and actual written notice of revocation to the City within
seven (7) calendar days after he executes this Agreement. Such notice of
revocation shall be effective only if and when received in writing by the
City Manager’s Office before the close of business on the seventh (7th)
calendar day after Burk signs this Agreement.

BURK ACKNOWLEDGES BY HIS SIGNATURE THAT HE FULLY UNDERSTANDS HIS
RIGHT TO DISCUSS THIS WAIVER WITH LEGAL COUNSEL, THAT HE HAS
CAREFULLY READ AND FULLY UNDERSTANDS THE WAIVER, AND THAT HE IS
VOLUNTARILY AGREEING TO WAIVE ANY CLAIMS THAT HE HAS OR MAY HAVE
UNDER THE AGE DISCRIMINATION IN EMPLOYMENT ACT, THE OLDER WORKERS
BENEFIT PROTECTION ACT, AND ANY OTHER LAWS PROHIBITING AGE
DISCRIMINATION IN EMPLOYMENT ARISING FROM OR RELATED OR
ATTRIBUTABLE TO THE PARTIES® ALLEGATIONS OR CLAIMS.

L. The Parties agree that upon execution of this Agreement and following the seven
(7) calendar day revocation period, the City and Burk shall perform the following acts:

1. Burk shall be entitled to his severance payment, cash out of his accrued
leave balances earned up to the date of his resignation, and a settlement
payment (collectively referred to herein as the “Settlement Proceeds™) to
be paid as directed below:

a, The Settlemen! Proceeds shall be issued in two or more separate
checks as follows:

i One hundred sixty-seven thousand doltars and no cenis
($167,024.83) from the City made payable to Burk and
Burk’s counsel, Goldberg & (Gage, as severance
(hereinafter “Severance Payment”™) pursuant to Burk’s
Contract, to be reported on a Form W-2 and subject to
normal and appropriate federal and state withholding taxes
pursuant to law.

i, One hundred nine thousand dollars and no cenis
($109,814.01), pius the value of any additional leave
benefits eamned from April 7, 2015, up to the effective date
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of Burk’s resignation (May 16, 2015), from the City made
payable to Burk and Goldberg & Gage, representing the
cash out of Burk’s accrued leave balances (“Leave
Payment™), to be reported on a Form W-2 and subject to
normal and appropriate federal and state withholding taxes
pursuant to law.

i, One hundred fifty four thousand dollars and no cents
($154,000.00) from the Employment Risk Management
Authority (hereinafter “ERMA”) made payable to Goldberg
& Qage as attorneys’ fees (hereinafter “ERMA Payment™),
to be reported on Form 1099s issued to both Burk and the
law firm Goldberg & Gage. Form W-9s shall be provided
by Burtk and the law firm Goldberg & Gage prior to
delivery of the funds.

iv. Burk shall pay $7,000.00 of the net amount he receives
from the City to his counsel, Goldberg & Gage, as
additional attorneys’ fees.

b. The payment of the Settlement Proceeds shall be made by May 31,
2015, provided that: both the City and ERMA have approved the
Agreement; Burk has tendered his resignation; and both Burk and
Goldberg & Gage have provided completed Form W-9s.

c. No Party, including the attorneys for any Party, shall make any
representations or warranty regarding whether the ERMA Payment
is subject to taxation, The City does not bear any responsibility for
tax liability that may arise as a result of the ERMA Payment. Burk
agrees to assume any responsibility for payment of taxes for any of
the ERMA Payment. Burk agrees to indemnify and hold the City,
its agents, attorneys and assigns, harmless from any and all tax
liability which may become due as a result of the ERMA Payment
under this Agreement.

Burk shall resign his employment with the City, effective May 16, 2015,
Burk shall remain on paid administrative leave until the effective date of
his resignation, Prior to the payment of any of the Settlement Proceeds set
forth in Section I-1, above, Burk shall tender an irrevocable letter of
resignation, which shall be deemed accepted as of May 16, 2015,

Burk shall return all City property, including, but not limited to, his City
identification card.

No investigations into Burk’s conduct shall be placed in his personnel file
and Burk’s personnel file shall remain as-is with the exception of his
resignation,
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5. The City/Councilmember Peterson/ERMA will forgive the cost bills in the
Lawsuit,

6. To the extent Burk paid any mediation costs to JAMS for the April 3,
2015, mediation, ERMA will reimbursc those costs.

7. Any reference inquiries shall be directed to, and responded to, by City
Manager Jim Smith and/or the City Aftorneys’ office.

8. The City will defend and/or indemnify Burk for any claims arising from
his employment to the extent required under the Government Code.

9. This Agreement and all promises and releases contained herein are
expressly conditioned upen the approval of the Agreement by the City
Council and the ERMA Board.

J. Burl hereby expressly waives any and all claims now and forever that he has or
may have for reinstatement to his position with the City. Burk further agrees that he will not
seek or maintain employment, independent contractor status, or any other business relationship
with the City in any position or capacity whatsoever and that the City is entitled to reject, with or
without cause, any application for employment or agreement for independent contractor status or
any other business relationship with the City made by Burk. Burk further agrees that any
rejection of any such application or offer made is not for a discriminatory or any other illegal
purpose. Burk further agrees that this Agreement constitutes a legitimate, non-discriminatory,
non-retaliatory business reason for any and all refusals by the City to employ him at the City in
any capacity. However, nothing in this agreement precludes Burk from obtaining employment,
independent contractor status, or any other business relationship, with an agency, contractor or
any entity that has a relationship or does business with the City.

III. GENERAL PROVISIONS

A. Aside from what is specifically provided for in this Agreement, each Party shall
bear its/his own costs, expenses and attorncys’/representatives’ fees incurred in connection with
the proceedings and/or events resulting in and/or preceding this Agreement, or in connection
with any other claims made or investigated by either Party against the other in any forum (civil,
criminal, administrative or quasi-administrative), and each of the Parties heicto expressly waives
any claim for recovery of any such costs, expenses or attorneys’/representatives’ fees from the
other Party. Attorneys/representatives for all Parties to this Agreement do likewise expressly
waive any claim for recovery of costs, expenses and/or attorney’s/representatives’ fees from the
opposing Party(ies).

B. Burk represents that he has not heretofore assigned or transferred, or purported to
assign or transfer, to any person or entity, any claim or any portion thereof or interest therein
against the City,
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C, This Apgreement is made and entered into in the State of California, and shall be
governed, interpreted, and enforced under the laws of the State of California. The Parties agree
that jurisdiction and/or venue of any action involving the validity, interpretation, or enforcenent
of this Agreement or any of its terms, provisions, or cbligations, or claiming breach thereof, shall
exist exclusively in a court or government agency located within the County of Riverside, State
of California. The Parties further agree that this Agreement may be used as evidence in any
subsequent proceeding in which any of the Parlies allege a breach of this Agreement or seeks fo
enforce ils terms, conditions, provisions, or obligations,

D. Each Party hereto agrees to do all things and execute and deliver all instruments
and documents necessary 1o fulfill and effect the provisions of this Agreement and to protect the
respective rights of the Parties to this Agreement, It is further understood and agreed that if, at
any time, a breach of any term of this Agreement is asserted by any Party hereto, that Party shall
have the right to seek specific performance of that term and/or any other necessary and proper
relief, including, but not limited to, damages, initially by way of mediation with Ret. Judge
Dickran Tevrizian and, if necessary, from any court of competent jurisdiction in Riverside
County,

E. No waiver by any Party of any breach of any term or provision of this Agreement
shall be construed to be, nor be, a waiver of any preceding, concurrent or succeeding breach of
the same, or any other term or provision hereof. No waiver shall be binding unless in writing
and signed by the Party to be charged or held bound.

F. Each Party hereto represents and agrees that he or it has carvefully read and fully
understands all of the provisions of this Agreement, and that he or it is voluntarily, without any
duress or undue influence on the part of or on behalf of any Party, entering into this Agreement,

G. Burk affirms that, prior to execution of this Agreement, he has consulted with his
legal counsel/representative concerning the terms and conditions set forth herein, and that he
understands the advice provided to him.

H. City affirms that, prior to the execution of this Agreement, it has consulted with
its legal counscl concerning the terms and conditions set forth herein, and that it understands the
counsel provided to it,

L This Agreement contains all of the terms and conditions agreed upon by the
Parties hereto regarding the subject matter of this Agreement, Any prior agreements, promises,
negotiations, or representations, either oral or written, relating to the subject matter of this
Agreement, not expressly set forth in this Agreement, are of no force or effect.

J. This Agreement has been jointly negotiated and drafted by counsel for the Parties.
The language in this Agreement shall be construed as a wbole according to its fair meaning and
not strictly for or against any of the Parties,

K. In the event that any one or more provisions of this Agreement shall be declared
to be illegal, invalid, unenforceable, and/or void by a court of competent jurisdiction, such
provision or portion of this Agreement shall be deemed to be severed and deleted from this
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Apreement bt s Apreement shall in all olber respeets refmuin unmodified and continue in
foree and effect.

[ This, Agreement may he exccuted in one or more counterperts, cach ¢f witleh skl
b deemud anomiginal, but wll of which together shall canstituie one and the same instranient. A
phatocopy or facsimile mansmission of the Agreement, including signatures, shall he deemed to
cortstitute evidense of the Agreement having heen executed.

M. This Agreement supersedes the Apnil 3, 2015 stigufulion {or Settlement,

PLEASE BEAD CAREFULLY. TUIS SEFTLERINT ANREELMIENT ARD CENIRAL
RILEASE INCLUDES A BELEARE BY BURK OF ALl KROWHN AND 1INENOWHN
CLALDS,

IOWETNESS WHERNOE, the Partes hemin have sueciied (e Seulement Agresmant

and Cemeral r-\cltaf.-nb

i

2\ Con A . ; . .
[iared: /fr' R T Hye _ T ad
' Poane Bid

CITY GF PANNING

Datedd Bx:
Jim Sraich
intenm ity Mana

l;rl"

APPROVED AS T FORM:

Dintesd: _ By,

Melanie M. Poturica
Lichert Cassidy Whittoors
Anorneys for the Clty of Banning

_ Yo S
Thated: LS/'/]g ) Fy: /W Vl/\./

'''''' Brediey Cogd Miled Cod,
Goldberp & Gape
Attorneys for fiurk




CITY COUNCIL/BANNING UTILITY AUTHORITY AGENDA

DATE: May 12, 2015
TO: Banning Utility Authority
FROM: Art Vela, Acting Director of Public Works

SUBJECT: Resolution No. 2015-06 UA, “Approving the Construction of Modifications to
Well No. 25 and Associated Cost Share”

RECOMMENDATION: Adopt Resolution No. 2015-06 UA, approving the construction of
modifications to Well No. 25 and associated cost share in the amount of $33,233.00.

JUSTIFICATION: The joint agreement between Beaumont-Cherry Valley Water District
(*BCYWD”) and the City of Banning (“City”) obligates the City to share operation,
maintenance, repair and replacement costs of Well Nos, 25 and 26.

BACKGROUND: BCVWD and the City serve the largest number of domestic water users in
the San Gorgonio Pass area and collectively rely in substantial part on the Beaumont Basin as a
source for water. The agencies desire to promote conjunctive use of the Basin and to jointly
address the long-term reliability of the Basin as a source of portable water, including the use of
water recycling and the treatment and use of imported water.

As a resulf, in December of 2003, BCVWD and the City entered into an agreement for the
construction of production Well Nos. 25 and 26. The agencies agreed to equally share the cost of
constructing the referenced wells. These wells are jointly operated and owned with BCVWD,
who is the lead agency with primary responsibility for the operation and maintenance of the joint
facilities,

As part of its maintenance responsibility, BCYWD recently performed a round of chromium-6
monitoring of all of its groundwater sources. This monitoring was conducted in response to the
recent adoption of the Maximum Contaminant Level (“MCL*) for chromium-6 by the California
Department of Public Health which became effective July 1, 2014. Consequently, it was
discovered that Well Nos. 25 and 26 have tested over the MCL.

On January 13, 2015 City Council approved Resolution No. 2015-02UA, “Approving the
Dynamic Survey of Well No. 25 and Well No. 26 to Address High Contaminant Levels.” As a
result of the dynamic survey BCVWD has identified two options for reducing the chromium-6
levels, see attached Exhibit “A”.

On May 4, 2015, BCVWD held a bid opening for the proposed work and as a result the City’s

share of the cost associated with the recommended option is $33,233.00. The total cost of
construction is $66,466.00, which includes a 10% contingency.

BUA Resolution No. 2015-06 UA ; Zj()




FISCAL DATA: Water Capital Facility Funds are available in the amount of $33,233.00
Account No. 660-6300-471.45-06 (Wells/Pumping Equipment).

RECOMMENDED BY: REVIEWED BY:

Art Vela Dean Martin™

Acting Director of Public Works Adminigtrative Services Director/ -
Deputy City Manager

APPROVED BY:

Intepfm City Manager

Attachments;
[. Exhibit “A” — BCVWD Letter Dated April 6, 2015

-
BUA Resolution No, 2015-06 UA. 90/




RESOLUTION NO. 2015-06 UA

A RESOLUTION OF THE BANNING UTILITY AUTHORITY OF THE CITY OF
BANNING, CALIFORNIA, APPROVING THE CONSTRUCTION OF MODIFICATIONS
TO WELL NO. 25 AND ASSOCIATED COST SHARE

WHEREAS, in December of 2003, Beaumont Cherry Valley Water District
(“BCVWD”) and the City of Banning (“City™) entered into an agreement for the construction of
production Well Nos. 25 & 26 and the agencies agreed to equally share the cost of constructing
the referenced wells; and

WHEREAS, these wells are jointly operated and owned with BCVWD who is the lead
agency with primary responsibility for the operation and maintenance of the joint facilities; and

WHEREAS, as part of its maintenance responsibility, BCVWD recently performed a
round of chromium-6 monitoring of all of its groundwater sources which was conducted in
response to the recent adoption of the Maximum Contaminant Level (“MCL”) for chromium-6
by the California Department of Public Health; and

WHEREAS, it was discovered that chromium-6 levels in Well Nos. 25 and 26 exceed
the MCL; and

WHEREAS, on January 13, 2015 City Council approved Resolution No. 2015-02UA,
“Approving the Dynamic Survey of Well No. 25 and Well No. 26 to Address High Contaminant
Levels” and as a result of the dynamic survey BCVWD has identified two options for reducing
the chromium-6 levels of which they recommend moving forward with Option 1, as attached
Exhibit “A”; and

WHEREAS, the City of Banning’s share of the cost of the construction of the
modifications to Well 25 are estimated to be $33,233.00; and

WHEREAS, Water Capital Facility Funds are available in the amount of $33,233.,00,
Account No. 660-6300-471.45-06 (Wells/Pumping Equipment).

NOW, THEREFORE, BE IT RESOLVED by the Banning Utility Authority of the City
of Banning as follows:

SECTION 1. The City Council approves the construction modifications to Well No, 25 and
associated cost share in the amount of $33,233.00.

PASSED, ADOPTED AND APPROVED this 12% day of May, 2015.

/
BUA Resolution No. 2015-06 UA é?ﬁ}




Deborah Franklin, Chairman
Banning Utility Authority

ATTEST:

Marie A, Calderon, Secretary

APPROVED AS TO FORM
AND LEGAL CONTENT:

David J. Aleshire, Authority Counsel
Aleshire & Wynder, LLP

CERTIFICATION:

I, Marie A. Calderon, Secretary to the Utility Authority of the City of Banning, California, do
hereby certify that the foregoing Resolution No. 2015-06 UA was adopted by the Banning Utility
Authority of the City of Banning at its Joint Meeting thereof held on the 12th day of May, 2015.
AYES:

NOES:

ABSENT:

ABSTAIN:

Marie A. Calderon, Secretary
Banning Utility Authority

BUA Resolution No. 2015-06 UA lg& 5




Attachment 1 - Exhibit “A”

BCVWD Letter Dated April 6, 2015

BUA Resolution No. 2015-06 UA
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April 6, 2015

Art Vela

Interim Public Works Director
City of Banning

99 East Ramsey St.

P.O. Box 998

Banning, CA 92220

SUBJECT: COST SHARING PROVISIONS RELATED TO JOINTLY
OWNED AND OPERATED FACILITIES IN ACCORDANCE WITH 2003
JOINT FINANCING AGREEMENT, WELL NO’S. 25 AND 26

Dear Mr. Vela:

The field work portion of the Dynamic Well Profiling Project approved by the
Beaumont Cherry Valley Water District (District) Board of Directors and the
Banning City Council in January 2015 for Well No’s. 25 and 26 has been
completed.

A preliminary analysis of the data provided by the consuitant has also been
completed for Weli 25. The analysis indicates that concentrations of
hexavalent chromium (CrV1) above the MCL are present at a couple of
different levels within the well, as well as the lower 250 feet of the well. This
information correlates with water quality monitoring results taken during the
initial welt zone testing and development pumping during each well's
construction.

Based on the preliminary review of the data, the District has identified that
there appears to be a couple of non-treatment based solutions available to
bring the CrVI concentration in these two wells to a level below the MCL.
These identified options are as follows:

Option 1: This solution consists of filling the bottom 200-250 feet of each well
with a gravel pack, topped with an 8 foot bentonite seal and § foot cement
slurry cap. . This option would also require the removal and replacement of
the pumping unit. The Engineer’s Estimate to complete this work is $30,000
per well.

Option 2: This option would include all of the work identified in Option 1 plus
swagging a blank casing to isolate approximately 100 feet of the screened
portion of the well casings where high CrVi concentrations have been
detected. The estimated cost for this solution is between $150,000 and
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$180,000 based upon the amount of work that is identified in the final
dynamic profiling analysis for each well.

It should be noted that any modification to the well screen could impact each
well's production capacity which may require additional modification to the
pumping unit, resuiting in additional costs.

The District is recommending that we move forward with Option 1 at Well 25
to determine whether or not this methodology will provide us with an
economic solution to reduce the CrVI concentrations in each of these wells.
This option, if successful, will provide a low cost reversible solution which
provides flexibility in the event that the wells performance is impacted and a
return to the original well capacity is desired, if treatment options are pursued
in the future.

The options outlined above and their associated costs (estimates) will be
presented to the District's Board of Directors for approval at the regular
meeting on April 8, 2015. The District is requesting that this item be placed
before the Banning City Council for approval in accordance with the cost
sharing provisions outlined in the Joint Financing Agreement between the
District and the City, dated December 2003. Please respond in writing that
the City concurs with commencing well modification work as identified in
Option 1. In the event Option 2 swagging work is deemed necessary
subsequent to completion of Option 1 work, the District will contact the City
for further approval.

Should you have any questions or need any further information, please
contact me at (951) 845-9581, or tony.lara@bcvwd.org

Sincerely,

@é?:i%ﬁiﬁ

Anthony L. Lara
Director of Operations
Beaumont Cherry Valley Water Disfrict
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CITY COUNCIL AGENDA

REPORT OF DIRECTORS
INFORMATIONAL REPORT
DATE: May 12, 2015
TO: Honorable Mayor and City Council
FROM: Alex Diaz, Chief of Police

SUBJECT: Animal Control Services Update

BACIKGROUND:

On January 24, 2006, the City of Banning retained the services of the Inland Valiey Humane
Society to conduct a review of the city’s animal control services program. An Animal Care and
Control Review and Assessment Review Report was completed by the Inland Valley Humane
Society. Based on the study, the firm recommended the following to the City Council:

(1) The City Council can choose to completely renovate the facility which would cost
$1,110,462 + $29,200 (oversee recommendations of the assessment report) + $200,000
(equipment for animal shelter). Total: $1,339,662. The estimated yearly cost for California
Animal Care to provide animal control services would be $299,000.

(2) The City Council can choose to wait to install new fencing and irrigation/landscaping
for the property which would cost $710,462 + $29,200 (oversee recommendations of the
assessment report) + $200,000 (equipment for animal shelter). Total: $939,662. The
estimated yearly cost for California Animal Care to provide animal control services would
be $299,000.

(3) The City Council can also choose to close the animal shelter and contract for animal
control and shelter services with the Riverside County Department of Animal Services.
Yearly approximate total: $382,000 (which would move shelter services to the City of San
Jacinto).

During Fiscal Year 2006-2007, the City of Banning contracted with California Animal Care and
the San Gorgonio Animal Care agencies, at a budget of $139,314.00. The agencies provided all
matter of animal care and maintenance at the Banning Shelter.

During Fiscal Year 2008, the City of Banning contracted Animal Control Services with the
County of Riverside (Community Health Agency), at a budget of $262,295.00.

In June of 2010, the Banning Shelter sustained major damage due to ongoing rainstorms. The

shelter was permanently closed, and during Fiscal Year 2010-2011 the City of Beaumont was
awarded the Animal Control Services contract, at a budget of $142,000.00.
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The City of Beaumont has provided Animal Control Field Services for the City of Banning since
July 1, 2010. The contract is billed on a per-call basis, and initially it entailed a cost of $30 per
call. In April 2012, the fee increased to $50 per-call. Our current contract is scheduled for
renewal with an increase to $75 per-call. Based on prior year’s activity, it is estimated that our
annual costs might increase from $100,000 onward up to $170,000.

FISCAL DATA: N/A

RECOMMENDED BY:

PREPARED BY:

(‘-f’ 2 ST
AlexPiaz {7

Chief of Police

6




CITY COUNCIL AGENDA

DATE: May 12, 2015
TO: CITY COUNCIL
FROM: Dean Martin, Interim Administrative Services Director

SUBJECT: Selection of City Auditor

RECOMMENDATION: Staff recommends the selection of Lance, Soll, and Lunghard,
LLP as the City’s external auditors for the audit periods covering June 30, 20135 through
June 30, 2017 (with the option of extending through June 30, 2020), and authorize the
City Manager to execute the attached contract for a three year total of $175,872.

JUSTIFICATION: Per City ordinance No.1445, Municipal Code, Chapter 3, Section
21.030, an audit is to be made of the City records annually by a certified public accountant
The audit will ensure that the City complies with this code requirement as well as maintains
fiscal accountability and transparency to its citizens.

BACKGROUND: Annually the City is required per ordinance and State law to have an audit
conducted of all City funds and accounts. The purpose of the audit is to ensure that the City is
handling its accounts consistent with generally accepted accounting principles and regulations
as promulgated by state and federal guidelines. Additionally, in order to qualify to receive
federal funds, a local agency must comply with the federal Single Audit Act and must retain a
certified public accountant to prepare an annual audit of its financial records. This also requires
the city to comply with generally accepted accounting principles and government accounting
and audit standards,

Staff issued an RFP for audit services on February 2, 2015. The RFP was issued to firms that
had indicated an interest in performing work for the City and was also posted on the web site
for the California Society of Municipal Finance Officers. Six firms responded to the RFP, with
one of them disqualified due to failure to the meet the submittal requirements of the RFP. An
evaluation team consisting of two internal staff members and one external party with previous
audit experience was used to rate the respondents. The firms were primarily ranked on the
background and experience of the firm and its staff with price being considered after an initial
ranking on qualitative factors.

The result of the ranking process produced two top firms that were neatly equal in ranking. The
top two firms were White Nelson Dichl and Evans and Lance, Soll, and Lunghard, LLP. Given
the closeness of the scoring, staff elected to interview the top two firms. This was primarily to
become acquainted with the actual staff responsible for managing and performing the day to
day audit (i.c., the manager and the senior-in-charge). After the oral interviews, staff felt that
the edge went to LSL due to the experience demonstrated by the LSL day to day staff.
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For the past several years, the audit of the City has been performed by the firm of Lance, Soll,
and Lunghard, LLP. Industry best practices published by the Government Finance Officers
Association of the United States and Canada recommends every five years either changing
firms or rotating partners and key staff (i.e., manager and senior-in-charge). The LSL
engagement partner was rotated within the last three years. The Manager assigned to Banning
was changed last year, and the senior-in-charge, responsible for the onsite day to day
completion of the audit procedures, will be working with the City for the first time.

Staft’s recommendation was presented to the Budget and Finance Commitiee on May 4, 2015.
The Budget and Finance Commitiee unanimously approved the staff recommendation to select
Lance, Soll, and Lunghard LLP as the City’s auditor.

FISCAL DATA: The General Fund and the Utility Services Fund have a remaining budget of
$23,888 for Fiscal Year 2015, and a combined budget of $50,000 included in fiscal year 2016.

. Spafth
Inferim City-Manager

Interim1 Administrative Services Director

Al
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PROFESSIONAL SERVICES AGREEMENT

By and Between

CITY OF BANNING

and

LANCE, SOLL, & LUNGHARD, LLP
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AGREEMENT FOR PROFESSIONAL SERVICES
BETWEEN THE CITY OF BANNING AND
LANCE, SOLL, & LUNGHARD, LLP

~ THIS AGREEMENT FOR CONTRACT SERVICES (herein® Agreement”) is made and
entered into this ~ day of May, 2015 by and between the City of Banning, a general law city
(“City”) and Lance, Soll, & Lunghard, LLP, a California limited liability partnership (“Consultant™).
City and Consultant are sometimes hereinafter individually referred to as “Party” and hereinafter
collectively referred to as the “Parties™).

RECITALS

A. City has sought, by issuance of a request for proposals or invitation for bids, the
performance of the services defined and described particularly in Article 1 of this Agreement.

B. Consultant, following submission of a proposal or bid for the performance of the
services defined and described particularly in Article 1 of this Agreement, was selected by the City
to perform those services.

C. Pursuant to the City’s Municipal Code, City has authority to enter into and execute
this Agreement.

D. The Parties desire to formalize the selection of Consultant for performance of those
services defined and described particularly in Article 1 of this Agreement and desire that the terms of
that performance be as particularly defined and described herein.

OPERATIVE PROVISIONS

NOW, THEREFORE, in consideration of the mutual promises and covenants made by the
Parties and contained herein and other consideration, the value and adequacy of which are hereby
acknowledged, the parties agree as follows:

ARTICLE 1. SERVICES OF CONSULTANT

1.1 Scope of Services.

In compliance with all terms and conditions of this Agreement, the Consultant shall provide
those services specified in the “Scope of Services” attached hereto as Exhibit “A” and incorporated
herein by this reference, which services may be referred to herein as the “services” or “work”
hereunder. Asamaterial inducement to the City entering into this Agreement, Consultant represents
and warrants that it has the qualifications, experience, and facilities necessary to properly perform
the services required under this Agreement in a thorough, competent, and professional manner, and
is experienced in performing the work and services contemplated herein, Consultant shall at all
times faithfully, competently and to the best of its ability, experience and talent, perform all services
described herein, Consultant covenants that it shall follow the highest professional standards in
performing the work and services required hereunder and that all materials will be of good quality,
fit for the purpose intended. For purposes of this Agreement, the phrase “highest professional
standards” shall mean those standards of practice recognized by one or more first-class firms
performing similar work under similar circumstances.

-
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1.2 Consultant’s Proposal.

The Scope of Service shall include the Consultant’s scope of work in Consultant’s bid
proposal shall be incorporated herein by this reference as though fully set forth herein. In the event
of any inconsistency between the terms of such proposal and this Agreement, the terms of this
Agreement shall govern.

1.3 Compliance with Law.

Consultant shall keep itself informed concerning, and shall render all services hereunder in
accordance with all ordinances, resolutions, statutes, rules, and regulations of the City and any
Federal, State or local governmental entity having jurisdiction in effect at the time service is
rendered.

1.4 Licenses, Permits, Fees and Assessments.

Consultant shall obtain at its sole cost and expense such licenses, permits and approvals as
may be required by law for the performance of the services required by this Agreement. Consultant
shall have the sole obligation to pay for any fees, assessments and taxes, plus applicable penalties
and interest, which may be imposed by law and arise from or are necessary for the Consultant’s
performance of the services required by this Agreement, and shall indemnify, defend and hold
harmless City, its officers, employees or agents of City, against any such fees, assessments, taxes
penalties or interest levied, assessed or imposed against City hereunder.

1.5  Familiarity with Work.

By executing this Agreement, Consultant warrants that Consultant (i) has thoroughly
investigated and considered the scope of services to be performed, (ii) has carefully considered how
the services should be performed, and (iii) fully understands the facilities, difficulties and restrictions
attending performance of the services under this Agreement. Ifthe services involve work upon any
site, Consultant warrants that Consultant has or will investigate the site and is or will be fully
acquainted with the conditions there existing, prior to commencement of services hereunder. Should
the Consultant discover any latent or unknown conditions, which will materially affect the
performance of the services hereunder, Consultant shall immediately inform the City of such fact
and shall not proceed except at City’s risk until written instructions are received from the Contract
Officer.

1.6 Care of Work.

The Consultant shall adopt reasonable methods during the life of the Agreement to furnish
continuous protection to the worl, and the equipment, materials, papers, documents, plans, studies
and/or other components thereof to prevent losses or damages, and shall be responsible for all such
damages, to persons or property, until acceptance of the work by City, except such losses or damages
as may be caused by City’s own negligence.

1.7 Further Responsibilities of Parties.

Both parties agree to use reasonable care and diligence to perform their respective obligations
under this Agreement. Both parties agree to act in good faith to execute all instruments, prepare all
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documents and take all actions as may be reasonably necessary to carry out the purposes of this
Agreement. Unless hereafter specified, neither party shall be responsible for the service of the other.

1.8 Additional Services.

City shall have the right at any time during the performance of the services, without
invalidating this Agreement, to order extra work beyond that specified in the Scope of Services or
make changes by altering, adding to or deducting from said work. No such extra work may be
undertaken unless a written order is first given by the Contract Officer to the Consultant,
incorporating therein any adjustment in (i) the Contract Sum for the actual cost of the extra work,
and/or (ii) the time to perform this Agreement, which said adjustments are subject to the written
approval of the Consultant. Any increase in compensation of up to ten percent (10%) of the Contract
Sum or $25,000, whichever is less; or in the time to perform of up to one hundred eighty (180) days
may be approved by the City Manager. Any greater increases, taken either separately or
cumulatively must be approved by the City Council. It is expressly understood by Consultant that
the provisions of this Section shall not apply to services specifically set forth in the Scope of
Services. Consultant hereby acknowledges that it accepts the risk that the services to be provided
pursuant to the Scope of Services may be more costly or time consuming than Consultant anticipates
and that Consultant shall not be entitled to additional compensation therefor. City may in its sole
and absolute discretion have similar work done by other contractors. No claims for an increase in the
Contract Sum or time for performance shall be valid unless the procedures established in this Section
are followed.

1.9 Special Requirements.

Additional terms and conditions of this Agreement, if any, which are made a part hereof are
set forth in the “Special Requirements™ attached hereto as Exhibit “B” and incorporated herein by
this reference. In the event of a conflict between the provisions of Exhibit “B* and any other
provisions of this Agreement, the provisions of Exhibit “B” shall govern.

ARTICLE 2. COMPENSATION AND METHOD OF PAYMENT.
2.1 Contract Sum.

Subject to any limitations set forth in this Agreement, City agrees to pay Consultant the
amounts specified in the “Schedule of Compensation” attached hereto as Exhibit “C” and
incorporated herein by this reference. The total compensation, including reimbursement for actual
expenses, shall not exceed One Hundred Seventy-five Thousand Eight Hundred Seventy-two Dollars
($175,872) (the “Contract Sum”™), unless additional compensation is approved pursuant to Section
1.8.d

2.2 Method of Compensation.

The method of compensation may include: (i) a lump sum payment upon completion; (ii)
payment in accordance with specified tasks or the percentage of completion of the services less
contract retention; (iii) payment for time and materials based upon the Consultant’s rates as specified
in the Schedule of Compensation, provided that (a) time estimates are provided for the performance
of sub tasks, (b) contract retention is maintained, and (¢) the Contract Sum is not exceeded; or (iv)
such other methods as may be specified in the Schedule of Compensation.
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2.3 Reimbursable Expenses.

Compensation may include reimbursement for actual and necessary expenditures for
reproduction costs, telephone expenses, and travel expenses approved in writing by the Contract
Officer in advance, or actual subcontractor expenses of an approved subcontractor pursuant to
Section 4.5, and only if specified in the Schedule of Compensation. The Contract Sum shall include
the attendance of Consultant at all project meetings reasonably deemed necessary by the City.
Coordination of the performance of the work with City is a critical component of the services, If
Consultant is required to attend additional meetings to facilitate such coordination, Consultant shall
not be entitled to any additional compensation for attending said meetings.

2.4 Invoices.

Each month Consultant shall furnish to City an original invoice for all work performed and
expenses incurred during the preceding month in a form approved by City’s Administrative Services
Director. By submitting an invoice for payment under this Agreement, Consultant is certifying
compliance with all provisions of the Agreement. The invoice shall detail charges for all necessary
and actual expenses by the following categories: labor (by sub-category), travel, materials,
equipment, supplies, and sub-contractor contracts. Sub-contractor charges shall also be detailed by
such categories. Consultant shall not invoice City for any duplicate services performed by more than
one person, :

City shall independently review each invoice submitted by the Consultant to determine
whether the work performed and expenses incurred are in compliance with the provisions of this
Agreement. Except as to any charges for work performed or expenses incurred by Consultant which
are disputed by City, or as provided in Section 7.3. City will use its best efforts to cause Consultant
to be paid within thirty (30) days of receipt of Consultant’s correct and undisputed invoice; however,
Consultant acknowledges and agrees that due to City warrant run procedures, the City cannot
guarantee that payment will occur within this time period. Inthe event any charges or expenses are
disputed by City, the original invoice shall be returned by City to Consultant for correction and
resubmission. Review and payment by the City of any invoice provided by the Consultant shall not
constitute a waiver of any rights or remedies provided herein or any applicable law.

2.5 Waiver.

Payment to Consultant for work performed pursuant to this Agreement shall not be deemed
to waive any defects in work performed by Consultant.

ARTICLE 3. PERFORMANCE SCHEDULE

3.1 Time of Essence.

Time is of the essence in the performance of this Agreement.

3.2 Schedule of Performance.

Consultant shall commence the services pursuant to this Agreement upon receipt of a written
notice to proceed and shall perform all services within the time period(s) established in the
“Schedule of Performance” attached hereto as Exhibit “D” and incorporated herein by this reference.
When requested by the Consultant, extensions to the time period(s) specified in the Schedule of
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Performance may be approved in writing by the Contract Officer but not exceeding one hundred
eighty (180) days cumulatively.

3.3 Force Majeure,

The time period(s) specified in the Schedule of Performance for performance of the services
rendered pursuant to this Agreement shall be extended because of any delays due to unforeseeable
causes beyond the control and without the fault or negligence of the Consultant, including, but not
restricted to, acts of God or of the public enemy, unusually severe weather, fires, earthquakes,
floods, epidemics, quarantine restrictions, riots, strikes, freight embargoes, wars, litigation, and/or
acts of any governmental agency, including the City, if the Consultant shall within ten (10) days of
the commencement of such delay notify the Contract Officer in writing of the causes of the delay.
The Contract Officer shall ascertain the facts and the extent of delay, and extend the time for
performing the services for the period of the enforced delay when and if in the judgment of the
Contract Officer such delay is justified. The Contract Officer’s determination shall be final and
conclusive upon the parties to this Agreement. In no event shall Consultant be entitled to recover
damages against the City for any delay in the performance of this Agreement, however caused,
Consultant’s sole remedy being extension of the Agreement pursuant to this Section.

34 Term.

Unless earlier terminated in accordance with Article 7 of this Agreement, this Agreement
shall continue in full force and effect until completion of the services but not exceeding three (3)
years from the date hereof, except as otherwise provided in the Schedule of Performance (Exhibit
CGD’D).

ARTICLE 4. COORDINATION OF WORK

4.1 Representatives and Personnel of Consultant.

The following principals of Consultant (“Principals™) are hereby designated as being the
principals and representatives of Consultant authorized to act in its behalf with respect to the work
specified herein and make all decisions in connection therewith:

(Name) (Title)
(Name) (Title)
(Name) (Title)

It is expressly understood that the experience, knowledge, capability and reputation of the
foregoing Principals were a substantial inducement for City to enter into this Agreement. Therefore,
the Principals shall be responsible during the term of this Agreement for directing all activities of
Consultant and devoting sufficient time to personally supervise the services hereunder. All
personnel of Consultant, and any authorized agents, shall at all times be under the exclusive direction
and control of the Principals. For purposes of this Agreement, the Principals may not be replaced
nor may their responsibilities be substantially reduced by Consultant without the express writtcny,? / é
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approval of City. Additionally, Consultant shall utilize only competent personnel to perform
services pursuant to this Agreement. Consultant shall make every reasonable effort to maintain the
stability and continuity of Consultant’s staff and subcontractors, if any, assigned to perform the
services required under this Agreement. Consultant shall notify City of any changes in Consultant’s
staff and subcontractors, if any, assigned to perform the services required under this Agreement,
prior to and during any such performance.

4,2 Status of Consultant,

Consultant shall have no authority to bind City in any manner, or to incur any obligation,
debt or liability of any kind on behalf of or against City, whether by contract or otherwise, unless
such authority is expressly conferred under this Agreement or is otherwise expressly conferred in
writing by City. Consultant shall not at any time or in any manner represent that Consultant or any
of Consultant’s officers, employees, or agents are in any manner officials, officers, employees or
agents of City. Neither Consultant, nor any of Consultant’s officers, employees or agents, shall
obtain any rights to retirement, health care or any other benefits which may otherwise accrue to
City’s employees. Consultant expressly waives any claim Consultant may have to any such rights.

4.3 Contract Officer.

The Contract Officer shall be the Administrative Services Director unless otherwise
designated by the City Manager. It shall be the Consultant’s responsibility to assure that the
Contract Officer is kept informed of the progress of the performance of the services and the
Consultant shall refer any decisions which must be made by City to the Contract Officer. Unless
otherwise specified herein, any approval of City required hereunder shall mean the approval of the
Contract Officer. The Contract Officer shall have authority, if specified in writing by the City
Manager, to sign all documents on behalf of the City required hereunder to carry out the terms of this
Agreement.

4.4 Independent Consultant.

Neither the City nor any of its employees shall have any control over the manner, mode or
means by which Consultant, its agents or employees, perform the services required herein, except as
otherwise set forth herein. City shall have no voice in the selection, discharge, supervision or control
of Consultant’s employees, servants, representatives or agents, or in fixing their number,
compensation or hours of service. Consultant shall perform all services required herein as an
independent contractor of City and shall remain at all times as to City a wholly independent
contractor with only such obligations as are consistent with that role. Consultant shall not at any
time or in any manner represent that it or any of its agents or employees are agents or employees of
City. City shall not in any way or for any purpose become or be deemed to be a partner of
Consultant in its business or otherwise or a joint venture or a member of any joint enterprise with
Consultant.

4.5 Prohibition Against Subcontracting or Assignment.

The experience, knowledge, capability and reputation of Consultant, its principals and
employees were a substantial inducement for the City to enter into this Agreement. Therefore,
Consultant shall not contract with any other entity to perform in whole or in part the services
required hereunder without the express written approval of the City. In addition, neither this
Agreement nor any interest herein may be transferred, assigned, conveyed, hypothecated or g /,7
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encumbered voluntarily or by operation of law, whether for the benefit of creditors or otherwise, -
without the prior written approval of City. Transfers restricted hereunder shall include the transfer to
any person or group of persons acting in concert of more than twenty five percent (25%) of the
present ownership and/or control of Consultant, taking all transfers into account on a cumulative
basis. In the event of any such unapproved transfer, including any bankruptcy proceeding, this
Agreement shall be void. No approved transfer shall release the Consultant or any surety of
Consultant of any liability hereunder without the express consent of City.

ARTICLE 5. INSURANCE, INDEMNIFICATION AND BONDS

5.1 Insurance Coverages.

The Consultant shall procure and maintain, at its sole cost and expense, in a form and content
satisfactory to City, during the entire term of this Agreement including any extension thereof, the
following policies of insurance which shall cover all elected and appointed officers, employees and
agents of City:

(a) Commercial General Liability Insurance (ISO Occurtrence Form CGC0O01 or
equivalent). A policy of comprehensive general liability insurance written on a per occurrence basis
for bodily injury, personal injury and propeity damage. The policy of insurance shall be in an
amount not less than $1,000,000.00 per occurrence or if a general aggregate limit is used, then the
general aggregate limit shall be twice the occurrence limit,

(b) Workers Compensation Insurance. A policy of workers compensation
insurance in such amount as will fully comply with the laws of the State of California and which
shall indemnify, insure and provide legal defense for the Consultant against any loss, claim or
damage arising from any injuries or occupational diseases occurring to any worker employed by or
any persons retained by the Consultant in the course of carrying out the work or services
contemplated in this Agreement.

(c) Automotive Insurance (Form CA 0001 (Ed 1/87) including “any auto” and
endorsement CA 0025 or equivalent). A policy of comprehensive automobile liability insurance
written on a per occurrence for bodily injury and property damage in an amount not less than
$1,000,000. Said policy shall include coverage for owned, non-owned, leased and hired cars.

(d)  Professional Liability. Professional liability insurance appropriate to the
Consultant’s profession. This coverage may be written on a “claims made” basis, and must include
coverage for contractual liability. The professional liability insurance required by this Agreement
must be endorsed to be applicable to claims based upon, arising out of or related to services
performed under this Agreement. The insurance must be maintained for at least 5 consecutive years
following the completion of Consultant’s services or the termination of this Agreement. During this
additional 5-year period, Consultant shall annually and upon request of the City submit written
evidence of this continuous coverage,

(e) Additional Insurance. Policies of such other insurance, as may be required in
the Special Requirements.

(H Subcontractors. Consultant shall include all subcontractors as insureds under
its policies or shall furnish separate certificates and certified endorsements for each subcontractor.
All coverages for subcontractors shall be subject to all of the requirements stated herein.
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5.2 General Insurance Regquirements.

All of the above policies of insurance shall be primary insurance and shall name the City, its
elected and appointed officers, employees and agents as additional insureds and any insurance
maintained by City or its officers, employees or agents shall apply in excess of, and not contribute
with Consultant’s insurance. The insurer is deemed hereof to waive all rights of subrogation and
contribution it may have against the City, its officers, employees and agents and their respective
insurers. The insurance policy must specify that where the primary insured does not satisfy the self-
insured retention, any additional insured may satisfy the self-insured retention. All of said policies
of insurance shall provide that said insurance may not be amended or cancelled by the insurer or any
party hereto without providing thirty (30) days prior written notice by certified mail return receipt
requested to the City. In the event any of said policies of insurance are cancelled, the Consultant
shall, prior to the cancellation date, submit new evidence of insurance in conformance with Section
5.1 to the Contract Officer. No work or services under this Agreement shall commence until the
Consultant has provided the City with Certificates of Insurance or appropriate insurance binders
evidencing the above insurance coverages and said Certificates of Insurance or binders are approved
by the City. City reserves the right to inspect complete, certified copies of all required insurance
policies at any time. Any failure to comply with the reporting or other provisions of the policies
including breaches or warranties shall not affect coverage provided to City.

All certificates shall name the City as additional insured (providing the appropriate
endorsement) and shall conform to the following “cancellation” notice:
CANCELLATION;

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
THE EXPIRATION DATED THEREOF, THE ISSUING COMPANY SHALL MAIL
THIRTY (30)-DAY ADVANCE WRITTEN NOTICE TO CERTIFICATE HOLDER
NAMED HEREIN.

[to be initialed]

Agent’s Initials

City, its respective elected and appointed officers, directors, officials, employees, agents and
volunteers are to be covered as additional insureds as respects: liability arising out of activities
Consultant performs; products and completed operations of Consultant; premises owned, occupied
or used by Consultant; or automobiles owned, leased, hired or borrowed by Consultant. The
coverage shall contain no special limitations on the scope of protection afforded to City, and their
respective elected and appointed ofticers, officials, employees or volunteers. Consultant’s insurance
shall apply separately to each insured against whom claim is made or suit is brought, except with
respect to the limits of the insurer's liability.

Any deductibles or self-insured retentions must be declared to and approved by City. Atthe
option of City, either the insurer shall reduce or eliminate such deductibles or self-insured retentions
as respects City or its respective elected or appointed officers, officials, employees and volunteers or
the Consultant shall procure a bond guaranteeing payment of losses and related investigations, claim
administration, defense expenses and claims. The Consultant agrees that the requirement to provide
insurance shall not be construed as limiting in any way the extent to which the Consultant may be
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held responsible for the payment of damages to any persons or property resulting from the
Consultant’s activities or the activities of any person or persons for which the Consultant is
otherwise responsible nor shall it limit the Consultant’s indemnification liabilities as provided in
Section 5.3,

In the event the Consultant subcontracts any portion of the work in compliance with Section
4.5 of this Agreement, the contract between the Consultant and such subcontractor shall require the
subcontractor to maintain the same policies of insurance that the Consultant is required to maintain
pursuant to Section 5.1, and such certificates and endorsements shall be provided to City.

53 Indemnification.

To the full extent permitted by law, Consultant agrees to indemnify, defend and hold
harmless the City, its officers, employees and agents (“Indemnified Parties”) against, and will hold
and save them and each of them harmless from, any and all actions, either judicial, administrative,
arbitration or regulatory claims, damages to persons or property, losses, costs, penalties, obligations,
errors, omissions or liabilities whether actual or threatened (herein “claims or liabilities”) that may
be asserted or claimed by any person, firm or entity arising out of or in connection with the negligent
performance of the work, operations or activities provided herein of Consultant, its officers,
employees, agents, subcontractors, or invitees, or any individual or entity for which Consultant is
legally liable (“indemnors™), or arising from Consultant’s reckless or willful misconduct, or arising
from Consultant’s or indemnors’ negligent performance of or failure to perform any term, provision,
covenant or condition of this Agreement, and in connection therewith:

(a) Consultant will defend any action or actions filed m connection with any of
said claims or liabilities and will pay all costs and expenses, including legal costs and attorneys’ fees
incurred in connection therewith;

(b) Consultant will promptly pay any judgment rendered against the City, its
officers, agents or employees for any such claims or liabilities arising out of or in connection with
the negligent performance of or failure to perform such work, operations or activities of Consultant
hereunder; and Consultant agrees to save and hold the City, its officers, agents, and employees
harmless therefrom;

(c) In the event the City, its officers, agents or employees is made a party to any
action or proceeding filed or prosecuted against Consultant for such damages or other claims arising
out of or in connection with the negligent performance of or failure to perform the work, operation
or activities of Consultant hereunder, Consultant agrees to pay to the City, its officers, agents or
employees, any and all costs and expenses incurred by the City, its officers, agents or employees in
such action or proceeding, including but not limited to, legal costs and attorneys’ fees.

Consultant shall incorporate similar, indemmnity agreements with its subcontractors and if it
fails to do so Consultant shall be fully responsible to indemnify City hereunder therefore, and failure
of City to monitor compliance with these provisions shall not be a waiver hereof. This
indemnification includes claims or liabilities arising from any negligent or wrongful act, error or
omission, or reckless or willful misconduct of Consultant in the performance of professional services
hereunder. The provisions of this Section do not apply to claims or liabilities occurring as aresult of
City’s sole negligence or willful acts or omissions, but, to the fullest extent permitted by law, shall
apply to claims and liabilities resulting in part from City’s negligence, except that design %0
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professionals’ indemnity hereunder shall be limited to claims and liabilities arising out of the
negligence, recklessness or willful misconduct of the design professional. The indemnity obligation
shall be binding on successors and assigns of Consultant and shall survive termination of this
Agreement.

5.4 Sufficiency of Insurer,

Insurance required by this Agreement shall be satisfactory only if issued by companies
qualified to do business in California, rated “A” or better in the most recent edition of Best Rating
Guide, The Key Rating Guide or in the Federal Register, and only if they are of a financial category
Class VII or better, unless such requirements are waived by the Risk Manager of the City (“Risk
Manager”) due to unique circumstances. Ifthis Agreement continues for more than 3 years duration,
or in the event the Risk Manager determines that the work or services to be performed under this
Agreement creates an increased or decreased risk of loss to the City, the Consultant agrees that the
minimum limits of the insurance policies may be changed accordingly upon receipt of written notice
from the Risk Manager.

ARTICLE 6. RECORDS, REPORTS, AND RELEASE OF INFORMATION
6.1 Records.

Consultant shall keep, and require subcontractors to keep, such ledgers books of accounts,
invoices, vouchers, canceled checks, reports, studies or other documents relating to the
disbursements charged to City and services performed hereunder (the “books and records™), as shall
be necessary to perform the services required by this Agreement and enable the Contract Officer to
evaluate the performance of such services. Any and all such documents shall be maintained in
accordance with generally accepted accounting principles and shall be complete and detailed. The
Contract Officer shall have full and free access to such books and records at all times during normal
business hours of City, including the right to inspect, copy, audit and make records and transcripts
from such records. Such records shall be maintained for a period of 3 years following completion of
the services hereunder, and the City shall have access to such records in the event any audit is
required. Inthe event of dissolution of Consultant’s business, custody of the books and records may
be given to City, and access shall be provided by Consultant’s successor in interest.

0.2 Reports.

Consultant shall periodically prepare and submit to the Contract Officer such reports
concerning the performance of the services required by this Agreement as the Contract Officer shall
require. Consultant hereby acknowledges that the City is greatly concerned about the cost of work
and services to be performed pursuant to this Agreement. For this reason, Consultant agrees that if
Consultant becomes aware of any facts, circumstances, techniques, or events that may or will
materially increase or decrease the cost of the work or services contemplated herein or, if Consultant
is providing design services, the cost of the project being designed, Consultant shall promnptly notify
the Confract Officer of said fact, circumstance, technique or event and the estimated increased or
decreased cost related thereto and, if Consultant is providing design services, the estimated increased
or decreased cost estimate for the project being designed.

6.3 Ownership of Documents.
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All drawings, specifications, maps, designs, photographs, studies, surveys, data, notes,
computer files, reports, records, documents and other materials (the “documents and materials™)
prepared by Consultant, its employees, subcontractors and agents in the performance of this
Agreement shall be the property of City and shall be delivered to City upon request of the Contract
Officer or upon the termination of this Agreement, and Consultant shall have no claim for further
employment or additional compensation as a result of the exercise by City of its full rights of
ownership use, reuse, or assignment of the documents and materials hereunder. Any use, reuse or
assignment of such completed documents for other projects and/or use of uncompleted documents
without specific written authorization by the Consultant will be at the City’s sole risk and without
liability to Consultant, and Consultant’s guarantee and warranties shall not extend to such use, reuse
or assignment. Consultant may retain copies of such documents for its own use. Consultant shall
have the right to use the concepts embodied therein. All subcontractors shall provide for assignment
to City of any documents or materials prepared by them, and in the event Consultant fails to secure
such assignment, Consultant shall indemnify City for all damages resulting therefrom.

6.4 Confidentiality and Release of Information.

(a) All information gained or work product produced by Consultant in
performance of this Agreement shall be considered confidential, unless such information is in the
public domain or already known to Consultant, Consultant shall not release or disclose any such
information or work product to persons or entities other than City without prior written authorization
from the Contract Officer,

(b) Consultant, its officers, employees, agents or subcontractors, shall
not, without prior written authorization from the Contract Officer or unless requested by the City
Attorney, voluntarily provide documents, declarations, letters of support, testimony at depositions,
response to interrogatories or other information concerning the work performed under this
Agreement. Response to a subpoena or court order shall not be considered "voluntary” provided
Consultant gives City notice of such court order or subpoena.

(c) If Consultant, or any officer, employee, agent or subcontractor of
Consultant, provides any information or work product in violation of this Agreement, then City shall
have the right to reimbursement and indemnity from Consultant for any damages, costs and fees,
including attorneys fees, caused by or incurred as a result of Consultant’s conduct.

(d) Consultant shall promptly notify City should Consultant, its officers,
employees, agents or subcontractors be served with any summons, complaint, subpoena, notice of
deposition, request for documents, interrogatories, request for admissions or other discovery request,
court order or subpoena from any party regarding this Agreement and the work performed there
under, City retains the right, but has no obligation, to represent Consultant or be present at any
deposition, hearing or similar proceeding. Consultant agrees to cooperate fully with City and to
provide City with the opportunity to review any response to discovery requests provided by
Consultant. However, this right to review any such response does not imply or mean the right by
City to control, direct, or rewrite said response,

ARTICLE 7. ENFORCEMENT OF AGREEMENT AND TERMINATION

7.1 California Law.

20
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This Agreement shall be interpreted, construed and governed both as to validity and to
performance of the parties in accordance with the laws of the State of California. Legal actions
concerning any dispute, claim or matter arising out of or in relation to this Agreement shall be
instituted in the Superior Court of the County of Riverside, State of California, or any other
appropriate court in such county, and Consultant covenants and agrees to submit to the personal
jurisdiction of such court in the event of such action. In the event of litigation in a U.S. District
Court, venue shall lie exclusively in the Central District of California, in Riverside.

7.2 Disputes; Default.

In the event that Consultant is in default under the terms of this Agreement, the City shall not
have any obligation or duty to continue compensating Consultant for any work performed after the
date of default. Instead, the City may give notice to Consultant of the default and the reasons for the
default. The notice shall include the timeframe in which Consultant may cure the default. This
timeframe is presumptively thirty (30) days, but may be extended, though not reduced, if
circumstances warrant. During the period of tiine that Consultant is in default, the City shall hold all
invoices and shall proceed with payment on the invoices only when the default is cured. In the
alternative, the City may, in its sole discretion, elect to pay some or all of the outstanding invoices
during the period of default. If Consultant does not cure the default, the City may take necessary
steps to terminate this Agreement under this Article. Any failure on the part of the City to give
notice of the Consultant’s default shall not be deemed to result in a waiver of the City’s legal rights
or any rights arising out of any provision of this Agreement.

7.3 Retention of Funds.,

Consultant hereby authorizes City to deduct from any amount payable to Consultant (whether
or not arising out of this Agreement) (i) any amounts the payment of which may be in dispute
hereunder or which are necessary to compensate City for any losses, costs, liabilities, or damages
suffered by City, and (ii} all amounts for which City may be liable to third parties, by reason of
Consultant’s acts or omissions in performing or failing to perform Consultant’s obligation under this
Agreement, In the event that any claim is made by a third party, the amount or validity of which is
disputed by Consultant, or any indebtedness shall exist which shall appear to be the basis for a claim
of lien, City may withhold from any payment due, without liability for interest because of such
withholding, an amount sufficient to cover such claim. The failure of City to exercise such right to
deduct or to withhold shall not, however, affect the obligations of the Consultant to insure,
indemnify, and protect City as elsewhere provided herein.

7.4 Waiver.

Waiver by any party to this Agreement of any term, condition, or covenant of this Agreement
shall not constitute a waiver of any other term, condition, or covenant. Waiver by any party of any
breach of the provisions of this Agreement shall not constitute a waiver of any other provision or a
waiver of any subsequent breach or violation of any provision of this Agreement. Acceptance by
City of any work or services by Consultant shall not constitute a waiver of any of the provisions of
this Agreement. No delay or omission in the exercise of any right or remedy by a non-defaulting
party on any default shall impair such right or remedy or be construed as a waiver. Any waiver by
either party of any default must be in writing and shall not be a waiver of any other default
concerning the same or any other provision of this Agreement.

7.5  Rights and Remedies are Cumulative. %ﬁ
-13 -
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Except with respect to rights and remedies expressly declared to be exclusive in this
Agreement, the rights and remedies of the parties are cumulative and the exercise by either party of
one or more of such rights or remedies shall not preclude the exercise by it, at the same or different
times, of any other rights or remedies for the same default or any other default by the other party.

7.6 Legal Action.

In addition to any other rights or remedies, either party may take legal action, in law or in
equity, to cure, correct or remedy any default, to recover damages for any default, to compel specific
performance of this Agreement, to obtain declaratory or injunctive relief, or to obtain any other
remedy consistent with the purposes of this Agreement. Notwithstanding any contrary provision
herein, Consultant shall file a statutory claim pursuant to Government Code Sections 905 et seq. and
910 et. seq., in order to pursue a legal action under this Agreement.

7.7 Termination Prior to Expiration of Term.

This Section shall govern any termination of this Contract except as specifically provided in
the following Section for termination for cause. The City reserves the right to terminate this
Contract at any time, with or without cause, upon thirty (30) days’ written notice to Consultant,
except that where termination is due to the fault of the Consultant, the period of notice may be such
shorter time as may be determined by the Contract Officer. In addition, the Consultant reserves the
right to terminate this Contract at any time, with or without cause, upon sixty (60) days’ written
notice to City, except that where termination is due to the fault of the City, the period of notice may
be such shorter time as the Consultant may deterinine. Upon receipt of any notice of termination,
Consultant shall immediately cease all services hereunder except such as may be specifically
approved by the Confract Officer., Except where the Consultant has imtiated termination, the
Consultant shall be entitled to compensation for all services rendered prior to the effective date of
the notice of termination and for any services authorized by the Contract Officer thereafter in
accordance with the Schedule of Compensation or such as may be approved by the Contract Officer,
except as provided in Section 7.3. In the event the Consultant has initiated termination, the
Consultant shall be entitled to compensation only for the reasonable value of the work product
actually produced hereunder. Inthe event of termination without cause pursuant to this Section, the
terminating party need not provide the non-terminating party with the opportunity to cure pursuant to
Section 7.2.

7.8 Termination for Default of Consultant,

If termination is due to the failure of the Consultant to fulfill its obligations under this
Agreement, City may, after compliance with the provisions of Section 7.2, take over the work and
prosecute the same to completion by contract or otherwise, and the Consultant shall be liable to the
extent that the total cost for completion of the services required hereunder exceeds the compensation
herein stipulated (provided that the City shall use reasonable efforts to mitigate such damages), and
City may withhold any payments to the Consultant for the purpose of set-off or partial payment of
the amounts owed the City as previously stated.

7.9 Attorneys’ Fees.

If either party to this Agreement is required to initiate or defend or made a party to any action
or proceeding in any way connected with this Agreement, the prevailing party in such action or
proceeding, in addition to any other relief which may be granted, whether legal or equitable, shall be

<14 -
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entitled to reasonable attorney’s fees. Attorney’s fees shall include attorney’s fees on any appeal,
and in addition a party entitled to attorney’s fees shall be entitled to all other reasonable costs for
investigating such action, taking depositions and discovery and all other necessary costs the court
allows which are incurred in such litigation. All such fees shall be deemed to have accrued on
commenceinent of such action and shall be enforceable whether or not such action is prosecuted to
judgment.

ARTICLE 8. CITY OFFICERS AND EMPLOYEES: NON-DISCRIMINATION

8.1 Non-liability of City Officers and Employees.

No officer or employee of the City shall be personally liable to the Consultant, or any
successor in interest, in the event of any default or breach by the City or for any amount which may
become due to the Consultant or to its successor, or for breach of any obligation of the terms of this
Agreement.

8.2 Conflict of Interest.

Consultant covenants that neither it, nor any officer or principal of its firm, has or shall
acquire any interest, directly or indirectly, which would conflict in any manner with the interests of
City or which would in any way hinder Consultant’s performance of services under this Agreement.
Consultant further covenants that in the performance of this Agreement, no person having any such
interest shall be employed by it as an officer, employee, agent or subcontractor without the express
written consent of the Contract Officer. Consultant agrees to at all times avoid conflicts of interest
or the appearance of any conflicts of interest with the interests of City in the performance of this
Agreement,

No officer or employee of the City shall have any financial interest, direct or indirect, in this
Agreement nor shall any such officer or employee participate in any decision relating to the
Agreement which effects his financial interest or the financial interest of any corporation,
partnership or association in which he is, directly or indirectly, interested, in violation of any State
statute or regulation. The Consultant warrants that it has not paid or given and will not pay or give
any third party any money or other consideration for obtaining this Agreement.

8.3 Covenant Apainst Discrimination.

Consultant covenants that, by and for itself, its heirs, executors, assigns, and all persons
claiming under or through them, that there shall be no discrimination against or segregation of, any
person or group of persons on account of race, color, creed, religion, sex, gender, sexual orientation,
marital status, national origin, ancestry, or other protected class in the performance of this
Agreement. Consultant shall take affirmative action to insure that applicants are employed and that
employees are treated during employment without regard to their race, color, creed, religion, sex,
marital status, national origin, ancestry, or other protected class.

8.4 Unauthorized Aliens.

Consultant hereby promises and agrees to comply with all of the provisions of the Federal
Immigration and Nationality Act, 8 U.S.C.A. §§ 1101, et seq., as amended, and in connection
therewith, shall not employ unauthorized aliens as defined therein. Should Consultant so employ
such unauthorized aliens for the performance of work and/or services covered by this Agreement,
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and should the any liability or sanctions be imposed against City for such use of unauthorized aliens,
Consultant hereby agrees to and shall reimburse City for the cost of all such liabilities or sanctions
imposed, together with any and all costs, including attorneys' fees, incurred by City.

ARTICLE 9. MISCELLANEOUS PROVISIONS
9.1 Notices.

Any notice, demand, request, document, consent, approval, or communication either party
desires or is required to give to the other party or any other person shall be in writing and either
served personally or sent by prepaid, first-class mail, in the case of the City, to the City Manager and
to the attention of the Contract Officer, City of Banning, 99 East Ramsey Street Banning, California
92220 and in the case of the Consultant, to the person at the address designated on the execution
page of this Agreement. Either party may change its address by notifying the other party of the
change of address in writing. Notice shall be deemed communicated at the time personally delivered
or in seventy-two (72) hours from the time of mailing if mailed as provided in this Section.

9.2 Interpretation.

The terms of this Agreement shall be construed in accordance with the meaning of the
language used and shall not be construed for or against either party by reason of the authorship of
this Agreement or any other rule of construction which might otherwise apply.

93 Counterparts.

This Agreement may be executed in counterparts, each of which shall be deemed to be an
original, and such counterparts shall constitute one and the same instrument.

9.4 Integration; Amendment.

This Agreement including the attachments hereto is the entire, complete and exclusive
expression of the understanding of the parties. It is understood that there are no oral agreements
between the parties hereto affecting this Agreement and this Agreement supersedes and cancels any
and all previous negotiations, arrangements, agreements and understandings, if any, between the
parties, and none shall be used to interpret this Agreement. No amendment to or modification of this
Agreement shall be valid unless made in writing and approved by the Consultant and by the City
Council. The parties agree that this requirement for written modifications cannot be waived and that
any attempted waiver shall be void.

9.5 Severability,

In the event that any one or more of the phrases, sentences, clauses, paragraphs, or sections
contained in this Agreement shall be declared invalid or unenforceable by a valid judgment or decree
of a court of competent jurisdiction, such invalidity or unenforceability shall not affect any of the
remaining phrases, sentences, clauses, paragraphs, or sections of this Agreement which are hereby
declared as severable and shall be interpreted to carry out the intent of the parties hereunder unless
the invalid provision is so material that its invalidity deprives either party of the basic benefit of their
bargain or renders this Agreement meaningless.

-16 -
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9.6 Corporate Authority.

The persons executing this Agreement on behalf of the parties hereto warrant that (i) such
paity is duly organized and existing, (ii) they arc duly authorized to execute and deliver this
Agreement on behalf of said party, (iii) by so exeeuting this Agreement, such party is formally
bound to the provisions of this Agreement, and (iv) the entering into this Agreement does not violate
any provision of any other Agreement to which said party is bound. This Agreement shall be
binding upon the heirs, executors, administrators, successors and assigns of the parties.

[SIGNATURES ON FOLLOWING PAGE]
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement on
the date and year first-above written.

CITY:
CITY OF BANNING

, Mayor
ATTEST:
, City Clerk

APPROVED AS TO FORM:

ALESHIRE & WYNDER, LLP
| .
, City Attomey

CONSULTAN'S:

By: fOstu 04 QZ/MFM;

Name: D@[g@;a A Hetpes
Title: T }"‘-}Qf’i o

By:

Name:
Title:

Address:

Two signatures are required il a corporation.

NOTE: CONSULTANT!S SIGNATURES SHALL BE DULY NOTARIZED, AND APPROFPRIATE
ATTESTATIONS SHALL BE INCLUDED AS MAY BE REQUIRED BY THE BYLAWS, ARTICLES OF
INCORPORATION, OR OTHER RULES OR REGULATIONS APPLICABLE TO CONSULTANT'S
BUSINESS ENTITY.
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

STATE OF CALIFORNIA
COUNTY OF LOS ANGELES

OnD\uy. &, 2015 before me, Ve dor e 368 perconally appeared Do uiab t-hvpe | proved to me on the
basis of satisfactory evidence to be the person(s) whose naines(s) is/are subscribed to the within instrument and
acknowledged to me that he/she/they executed the same in his/her/their anthorized capacity(ies), and that by his/her/their
signature(s} on the inslrument the person(s), or the entity upon behalf of which the person(s) acted, executed the
instrament,

I certify under PENALTY OF PERJURY under the laws of the Slate of California that the foregoing paragraph is true
and correct.

WITNESS my hand and official seal. i | orowmssion # 2031081
g <hdnll  Notary Public - Californig:
. ) . E\S : 0
Signature: 4, wsinoo Q. Cee fm | M Comm.m'c"; u )

OPTIONAL
Though the data below is not required by law, it may prove valuahle to petsons relying on the document and could
prevent fraudulent reattachment of this form

CAPACITY CLAIMED BY SIGNER DESCRIPTION OF ATTACHED DOCUMENT
] INDIVIDUAL
] CORPORATE OFFICER
TITLE OR TYPE OF DOCUMENT

TITLE(S)

O PARTNER(S) [ LIMITED
O GENERAL NUMBER OF PAGES

] ATTORNEY-IN-FACT
| TRUSTEE(S)
O GUARDIAN/CONSERVATOR
] OTHER DATE OF DOCUMENT

SIGNER IS REPRESENTING:
(NAME OF PERSON(S) OR ENTITY(JES)) SIGNER(S)} OTHER THAN NAMED ABOVE
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

STATE OF CALIFORNIA
COUNTY OF LOS ANGELES

On ,201 before me, , personally appeared , proved to me on the
basis of satisfactory evidence to be the person(s) whose names(s) is/are subscribed to the within instrument and
acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their
signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the
nstrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true
and correct.

WITNESS my hand and official seal.

Signature:

OPTIONAL
Though the data below is not required by Iaw, it may prove valuable to persons relying on the document and could
prevent fraudulent reattachment of this form

CAPACITY CLAIMED BY SIGNER DESCRIPTION OF ATTACHED DOCUMENT

INDIVIDUAL

CORPORATE OFFICER

TITLE OR TYPE OF DOCUMENT
TITLE(S)
] PARTNER(S) [ LIMITED
] GENERAL NUMBER OF PAGES

1 ATTORNEY-IN-FACT
] TRUSTEE(S)
[] GUARDIAN/CONSERVATOR
L] OTHER DATE OF DOCUMENT
SIGNER IS REPRESENTING:
{NAME OF PERSON(S) OR ENTITY({IES)} SIGNER(S) OTHER THAN NAMED ABOVE
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IL.

III.

IV.

EXHIBIT "A"

SCOPE OF SERVICES
Consultant will perform the following Services:
A. See attached Exhibit A-1
B.
C.

As part of the Services, Consultant will prepare and deliver the following tangible
work products to the City:

A. See attached Exhibit A-1
B.
C.

In addition to the requirements of Section 6.2, during performance of the Services,
Consultant will keep the City appraised of the status of performance by delivering
the following status reports:

A, See attached Exhibit A-1
B.
C.

All work product is subject to review and acceptance by the City, and must be
revised by the Consultant without additional charge to the City until found
satisfactory and accepted by City.

Consultant will utilize the following personnel to accomplish the Services:
A, Debbie Harper, Partner
B. Bryan Gruber, Concurring Partner
C. Jon Dennis, Manager

D. Ryan Dover, Senior

01102.0001/228087.1 (7/)23/
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SPECIAL REQUIREMENTS
(Superseding Contract Boilerplate)




EXHIBIT “C”

SCHEDULE OF COMPENSATION

L The City will compensate Consultant for the Services performed upon submission of
a valid invoice. Each invoice is to include:

A. Line items for all personnel describing the work performed, the number of hours
worked, and the hourly rate.

B. Line items for all materials and equipment properly charged to the Services.

C. Line items for all other approved reimbursable expenses claimed, with supporting
documentation,

D. Line items for all approved subcontractor labor, supplies, equipment, materials, and
travel properly charged to the Services.

IT. The total compensation for the Services shall not exceed the Contraet Sum as
provided in Section 2.1 of this Agreement.

III.  The Consultant’s billing rates for all personnel are attached as Exhibit C-1.
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EXHIBIT "D"

SCHEDULE OF PERFORMANCE

I Consultant shall deliver the following tangible work products to the City by the
following dates.

A. As per Exhibit A-1
B.

C.

IL. The Contract Officer may approve extensions for performance of the services in
accordance with Section 3.2.

01102,0001/228087.1 225[




EXHIBIT A-1

Scope of Work to be Performed

The City desires the auditor to express an opinion on the fair presentation of its
basic financial statements and the combining and individual fund financial
statements and " schedules in conformity with generally accepted accounting
principles (GAAP). The auditor is not required to audit the supporting schedules
contained in the comprehensive annual financial report. However, the auditor is
to provide an "in-relation-to" opinion on the supporting schedules based on the
auditing procedures applied during the audit of the basic financial statements and
the combining and individual fund financial statements and schedules. The
auditor is not required to audit the introductory section of the report or the
statistical section of the report.

The auditor is not required to audit the schedule of expenditures of federal
awards. However, the auditor is to provide an "Iin-relation-to" report on that
schedule based on the auditing procedures applied during the audit of the financial
statements.

The auditor will be required to perform agreed upon procedures applied to the
City’s appropriations limit prescribed by Article XIIIB of the California
Constitution as well the following:

1. Assistance with the preparation of the City’s initial Comprehensive
Annual Financial Report (CAFR) for Fiscal Year ending June 30, 2015
and subsequent years thereafter, and Successor Agency’s basic financial
statements. (SCOPE)

2. Assistance with preparation of State controller’s Report.

All reports required for compliance with the provisions of OMB Circular

A-133 and the Single Audit Act Amendments of 1996.

%]

Auditing Standards to be Followed:

These audits are to be performed in accordance with generally accepted
government auditing standards (GAAS), the standards for financial audits set
forth in the U.S. General Accounting Office's Government Auditing Standards
(1994), the provisions of the Federal Single Audit Act of 1984 (as amended in
1996) and the provisions of U.S. Office of Management and Budget (OMB)
Circular A-133, Audits of State, Local Governments, and Non-Profit
Organizations or latest versions thereof. The financial statements are prepared in
accordance with the latest Governmental Accounting Standard Board (GASB)
pronouncements, as required.

Reports to be Issued:

Upon completion of the audit for each fiscal year, the auditor shall issue the
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EXHIBIT A-1

following reports:

. An audit opinion on the fair presentation of the City’s financial statements
(CAFR) in conformity with generally accepted accounting principles,
including an opinion on the fair presentation of the supplementary
schedule of expenditures of federal awards in relation to the audited
financial statements.

2. An audit opinion on the fair presentation of the financial statements in
conformity with generally accepted accounting principles for the
following City related entities:

a. Banning Utility Authority
b. Banning Housing Authority
c. Banning Successor Agency

3. A report on compliance and internal control over financial reporting
based on an audit of the financial statements.

In the required report[s] on compliance and internal controls, the auditor
shall communicate any reportable conditions found during the audit. A
reportable condition shall be defined as a significant deficiency in the
design or operation of the internal control structure, which could
adversely affect the organization's ability to record, process, summarize
and report financial data consistent with the assertions of management in
the financial statements.

Reportable conditions that are also material weaknesses shall be identified
as such in the report. Nonreportable conditions discovered by the
auditors shall be reported in a separate letter to management, which shall
be referred to in the report|s] on compliance and internal controls,

The report shall include all material instances of noncompliance. All
nonmaterial instances of noncompliance shall be reported in a separate
management letter, which shall be referred to in the report on compliance
and internal controls.

4. A report of Agreed-Upon Procedures relative to the City’s calculation of
its Appropriation Limit in accordance with the Article XIIIB
Appropriations Limit Uniform Guidelines and as mandated by the
California Constitution.

Irregularities and illegal acts. Auditors shall be required to make an immediate,
written report of all irregularities and illegal acts or indications of illegal acts of
which they become aware to the following parties:
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e Administrative Services Director (except for acts involving or
pertaining to the director)

e City Manager (except for acts involving or pertaining to the city
manager)

e City Council

Reporting to the City Council. Auditors shall assure themselves that the City of
Banning's City Council is informed of each of the following:

1. The auditor's responsibility under generally accepted auditing standards
significant accounting policies

2. Management judgments and accounting estimates

3. Significant audit adjustments

4, Other information in documents containing audited financial statements
5. Disagreements with management

6. Management consultation with other accountants

7. Major issues discussed with management prior to retention

8. Difficulties encountered in performing the audit

Special Considerations

The City will send its comprehensive annual financial report to the Government
Finance Officers Association of the United States and Canada for review in their
Certificate of Achievement for Excellence in Financial Reporting program. It is
anticipated that the auditor will be required to provide special assistance to the
City of Banning to meet the requirements and time deadline of this program.

The City routinely prepares one or more official statements in connection with the
sale of debt securities which may contain the basic financial statements and the
auditor’s report thereon. The auditor shall be required at no additional cost, if
requested by the financial advisor and/or the underwriter, to issue a "consent and
citation of expertise" as the auditor and any necessary "comfort letters."

The Schedule of Expenditures of Federal Awards and related auditor's report, as
well as the reports on compliance and internal controls are not to be included in

the comprehensive annual financial report, but are to be issued separately.

Working Paper Retention and Access to Working Papers
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EXHIBIT A-1

All working papers and reports must be retained, at the auditor's expense, for a
minimum of three (3) years, unless the proposer is notified in writing by the City
of the need to extend the retention period. The auditor will be required to make
working papers available, upon request, to parties designated by the City. In
addition, the proposer shall respond to the reasonable inquiries of successor
auditors and allow successor auditors to review working papers relating to matters
of continuing accounting significance.

Additional Consulting Hours

It is expected that the selected proposer will keep the City informed of new state
and national developments affecting municipal finance and reporting, standards
and frends including changes in federal/state grant program accounting and
reporting requirements. This shall include at least one formal updating session
per year with financial/accounting staff.

The scope of the audit must also include consulting time on subjects that could
affect financial reports such as reviewing official statements for bond sales or
answering payroll taxation issues, (this is in addition to consultations on matters
directly relating to the audit and reports). '




Exhibit C-1
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LANGE, SOLL & LUNGHARD, LLP
SCHEDULE OF PROFESSIONAL FEES AND EXPENSES
FOR THE AUDIT OF THE 2015 FINANCIAL STATEMENTS:
COMBINING SCHEDULE - ALL SERVICES
For the purpose of thls proposal, Deborah A, Harpes, Parinar, Is authorized to make representations for our firm, empowered to submit this bid and

autherized o sign a contracl with the Clty of Banning, | can be reached af the address ebove, by phone al (714) 672-0022 or through email at
deborah.harper@lsicpas.com,

Daborah A. Harper, Pariner
LANCE, SOLL & LUNGHARD, LLP

= Nature of Service to be Provided .- { Schedule | Total Price
Cily audit and Related Reporis i % 33,650
Singlo Audit Acl Report** i 3,425
Appropriations Limit Review None Inci*
Bannlng Utility Authorily Audit 1l 3,428
Housing Compllance v 3,600
Successor Agency V 5,600
State Confrollar's Report - Cily Wi 3,000
State Controllar's Reporl - BUA Vi 1,600
Total for Fiscal Year {notto exceed) "~"-=~] ~ """ "|$ 53,900

SCHEDULE OF PROFESSIONAL FEES AND EXPENSES - ALL SUBSEQUENT FISCAL YEARS

T optional R
" Nature of Service io be Provided - °| 201616 | 2016M7 -] 201718 °{ 2018198 ] :2019/20
City audit and Relaled Regorts $34557 [§ 356031% 36661 % 237761 |% 36894
Singte Audil Acl Report 3,528 3,634 3,743 3.860 3971
Appropriations Limit Review fncl* | - incl* Ingi* facl® Inel*
Bannlng Ulility Authorily Augit 3,528 3.634 3,743 3.855 3,971
Heouslng Conpliance 3,605 3713 3,825 3,939 4,057
Successor Agency : 5,665 5,838 6,010 6,190 6,376
Stale Conlroller's Report - Cily 3,050 3.183 3,278 3,377 3,478
Stale Conlroller's Reporl - BUA 1,545 1,691 1,639 1,688 1,739
Total for Fiscal Yaar {(notto exceed] - | ¢ 655618 |$ 57,183 | $ 55,800 | $ 60,665 |'§ 62,486

lngl* - Gost és tncluded In the folal cost for Glly sudit and related reporls.
** Quoted al one major progeam, §1,300 for erch eddillonal majer pragram,
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LANCE, SOLL & LUNGHARD, LLP

SCHEDULE OF PROFESSIONAL FEES AND EXPENSES

FOR THE AUDIT OF THE 2015 FINANCIAL STATEMENTS

Service
Parlners
Manager
Senior
Staff
Clerical
Subtotat
Out-of-Pocket Expenses

Meals and ledging

Total ."a!l-ir.lciusive maximum price for 205 audit

Hours

18.00

44,00

$16.00

82.00

inct

260,00

Standard. -
Hourly Rate

$ 280
186
140
125

incl

Quoted
Hourly Rate

5 250
180
i16

25

inel

Schedule ]

Tota.i
$ 4,500
7,920
13,340
7,790

inc)

§ 33,650

incl
inci

incl

$ 33550
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CITIFIER PYBLIC ALEAUATANTS
A Qvialon of LS4, CPAs
vinttre, peetsr & boucher

LANCE, SOLL & LUNGHARD, LLP Schedule i

SCHE.DULE OF PROFESSIONAL FEES AND EXPENSES
FOR THE AUDIT OF THE 2015 FINANCIAL STATEMENTS

SUPPORTING SCHEDULE FOR BANNING SINGLE AUDIT

Standard - Quoted -
Service Hours* Hourly Rate Hourly Rate Total*
Pariners 2.00 3 280 $ 276 $ 5560
Mahager 500 185 175 875
Senlor 8.80 140 125 1,000
Staff 8.00 126 1256 1,000
Clerical incl incl incl inci
Subtotal 23.00 3 3426
Out-of-Pocket Expenses Incl

Meals and fodging

Transportatian
Total all-inclusive m
Utility Authority

aximum price for Banning

Ingl

* For one major program, $1,300 for each addilional major program

$ 3425
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LANGE, SOLL & LUNGHARD, LLP

SCHEDULE OF PROFESSIONAL FEES AND EXPENSES

FOR THE AUDIT OF THE 2015 FINANCIAL STATEMENTS

SUPPORTING SCHEDULE FOR BANNING UTILITY AUTHORITY

Eorvice Hours

Pariners 2.00
Manager 5.00
Senior 8.00
Staft 8.00
Clarical ' - Incl
Subtotat 23.00
Out-of-Pocket Expenses

Meals and lodging

Transportation
Total-all-inclusive maximum price for Banning
Utility Authority

Standard
Hourly Rate

$ 280
185
140
126

incl

Quotod

Hourly Rate

§

275

175

126

125

incl

Schedute 1l

Total |

$ bhl
875

1,000

1,000

Incl

$ 3,425
incl

inci

' _vin[ci

$ 3,425 .
]
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LANCE, SOLL & LUNGHARD, LLP

SCHEDULE OF PROFESSIONAL FEES AND EXPENSES

FOR THE AUDIT OF THE 2015 FINANCIAL STATEMENTS

SUPPORTING SCHERULE FOR BANNING HOUSING AUTHORITY

Service Hours
Partners 5.00
Manager 5.00
Senlor 10.00
Staff -
Clorical incl
Subtotal 20,00
Out-of-Pocket Expenses

Meals and lodging

Transporlation

Total all-inclusive maximum price for Banning

Housing Authority

$

Standard
Hourly Rata

280

185

140

125

inci

Guoted
Hourly Rate

§ 275

Schedule IV

Total
$ 1,376
875

1,250

incl

$ 3500

incl
inal
incl

$. 3,500 .
e ——
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LANCE, SOLL & LUNGHARD, LLP

SCHEDULE OF PROFESSIONAL FEES AND EXPENSES

FOR THE AUDIT OF THE 2015 FINANGIAL STATEMENTS

SUPPORTING SCHEDULE FOR SUGCESSOR AGENCY

Service Hours

5.00

10.00

19.00

lnicl

34.00

Out-of-Pocket Expenses

Meals and ladging

Transportation

Total all-inglusive maximum price for Successor

Agency

§

Standard
Hourly Rate

280

185

140

125

ine

Quoted
Hourly Rate

$ 275
175
126
126

incl

Schedule V

Tolal

$ 1,376

1,760

2,376

inct

$ 6,600

incl

ingl

incl

$ " 550D
e ————Y
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£0 PUBLIC ACCQUNTAHTS

&ERTIFY!

A Bivision of LBL, DPAG
viumure, peetez & boucher

LANCE, SOLL & LUNGHARD, LLP

SCHEDULE OF PROFESSIONAL FEES AND EXPENSES

FOR THE AUDIT OF THE 2015 FINANCIAL STATEMENTS

SUPPORTING SCHEDULE FOR STATE CONTROLLER REPORT - CITY

Service Hours
Consultants 10.00
Clerical ingl
Subtolal 10.00

Qut-of-Pocket Expenses
Meals and lodging

Transporlation
Total all-in¢lusive maximum price for State
Controller Report - City

Standard
Hourly Rate

$ 300

Inct

Quoted
Hourly Rate

5 300

Inct

Sohedule VI
Totai

5 3,000
inel

$ 3,000
Inct
incl

S

s 3000

.
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CIRTIFIED PUBLIC ACCOUNTANTE

AOMeon of LIL, TCPAT
vivnmiire, peewer 8 bouckier

LANCE, SOLL & LUNGHARD, LLP
SCHEDULE OF PROFESSIONAL FEES AND EXPENSES
FOR THE AUDIT OF THE 2015 FINANCIAL STATEMENTS

SUPPORTING SGHEDULE FOR STATE CONTROLLER REPORT - BUA

Standard Quoted
Service Hours Hourly Rate Hourly Rate
Consultants 6.00 % 300 $ 300
Cletical Incl Incl incl

Subtotal 5.00
Out-of-Pocket Expenses
Meals and fodging

Transportation
Total all-dnelusive maximurmn.price for State
Centroller Report - BUA

Schedule V1

Total
3 1,600

incl

§ 1,500

inct

Inct

, Ingi

$ 1,500
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CERTIFIED FUBLIC ACCAUHTAHTS
A Didelan of LiL, CPAg
viLmurie, peeter 8 bouchier

LANCE, SOLL & LUNGHARD, LLP

MANNER OF PAYMENT

Pragress billing will be made on the basls of hours of work completed during the course of the
engagement. Interim billings will cover a period of not fess than a calendar month. The final ten percent
(10%) of the total all-inclusive maximum price will be billed upon delivery of tha final reports.

CONTRACT PROVISIONS

We reviewed the copy of the City's Professional Services Agreement atiached to the Request for
Proposals for Professional auding Services and have no exception to the terms of the agreement.




