AGENDA
REGULAR MEETING
CITY OF BANNING
BANNING, CALIFORNIA

January 8, 2019 Banning Civic Center
5:00 p.m. Council Chamber
99 E. Ramsey Street

The following information comprises the agenda for the regular meeting of the City Council.

Per City Council Resolution No. 2016-44 matters taken up by the Council before 10:00
p.m. may be concluded, but no new matters shall be taken up after 10:00 p.m. except
upon a unanimous vote of the council members present and voting, but such extension
shall only be valid for one hour and each hour thereafter shall require a renewed action
for the meeting to continue.

. CALL TO ORDER
e Invocation — Chaplain Merle Malland
e Pledge of Allegiance
¢ Roll Call — Council Members Andrade, Happe, Peterson, Wallace, Mayor Welch

Il REPORT ON CLOSED SESSION

M. PRESENTATION
1. Riverside County Fair & National Date Festival Queen & Court ................ ORAL
2. Orderofthe Purple Heart...........oooiiiii e ORAL
3. Proclamation in Honor of Jorge Castillo..............ccoooiiiiii ORAL

IV. AGENDA APPROVAL

V. PUBLIC COMMENTS, CORRESPONDENCE, AND APPOINTMENTS

PUBLIC COMMENTS — On Items Not on the Agenda

A five-minute limitation shall apply to each member of the public who wishes to address the Mayor
and Council on a matter not on the agenda. No member of the public shall be permitted to “share”
his/her five minutes with any other member of the public. (Usually, any items received under this
heading are referred to staff for future study, research, completion and/or future Council Action.
See last page.) PLEASE STATE YOUR NAME AND ADDRESS FOR THE RECORD.




VI.

CORRESPONDENCE

Items received under this category may be received and filed or referred to staff
for future research or a future agenda.

APPOINTMENTS

1. 2019 Committee ASSIGNMENTS ......uuuiiiiiiiiiiiiiiiiiiiiiii e 1
(Mayor Welch)

CONSENT ITEMS

(The following items have been recommended for approval and will be acted upon simultaneously, unless
a member of the City Council wishes to remove an item for separate consideration.)

Motion: Approve Consent items 1 through 10: Items ___, . to be pulled
for discussion. (Resolutions require a recorded majority vote of the total membership of the City Council)
1. Approval of Regular Meeting — 12/11/2018 Minutes...........cccceeeeeeeiiiieiinnnnnnn. 3

2. Contracts Signed Under City Manager Authority for December 2018....... 103
3. Resolution 2019-01, Approving Revised and New Job Descriptions,

Reclassifications, and the Compensation and Classification Plan............ 107
4. Resolution 2019-07 Establishing a Pre-Approved Architect Services

VeNdOr LISt ... 137
5. Accept the Right-of-Way Dedications from APN 541-220-017, 541-220-018

and 541-220-019 for Road and Utilities Purposes. ..........cccceveevviicinnenenn. 195
6. Notice of Completion for Project 2017-01 Community Center and Senior

Center IMProvemMENtS .......cooviiiiiiie e 133

7. 2"d Reading of Ordinance 1537, an Ordinance of the City of Banning
Approving Zone Change 17-3501 to Amend the Zoning Classification for
Real Property Located North of the Banning Municipal Airport and South of
Interstate 10 and the Union Pacific Railroad Lines ..........cccccccceeevieeeinnenne. 243
8. 2" Reading of Ordinance 1538, An Ordinance of the City of Banning
Amending chapter 5.33 of Title 5 of the Banning Municipal Code related to
the Process for Issuing Cannabis Retailer Regulatory Permits, and Related
Appeals, and Making a Determination Pursuant to CEQA........................ 249
9. 2"d Reading of Ordinance 1539, an Ordinance of the City of Banning
Approving Zone Text Amendment No. 18-97505, Amending Chapter 17.54
of Title 17 of the Banning Municipal Code to Eliminate the Separation
Requirement Between Cannabis Retailers and Clarifying Eligibility to
Obtain a Cannabis Retailer Conditional Use Permit..............ccccuviieeenen. 263
10. 2" Reading of Ordinance 1540, an Ordinance of the City of Banning,
Modifying the City Manager’s Powers and Duties with Respect to the
Appointment, Promotion, Demotion, and Removal of Officers and
EMPIOYEES ... 271



VII.

e Open Consent Items for Public Comments
e Make Motion

ANNOUNCEMENTS AND REPORTS

CITY COUNCIL COMMITTEE REPORTS

REPORT BY CITY ATTORNEY

REPORT BY CITY MANAGER

REPORT OF OFFICERS

1. Resolution 2019-08, Approval of Employment Agreement ....................... 275
(Staff Report — Doug Schulze, City Manager)
Recommendation: Adopt Resolution 2019-08, Approving an
Employment Agreement for the Police Chief.

2. Resolution 2019-05, Awarding a Professional Services Agreement to

Engineering Resources of Southern California..........cccccccceeeeieiiiiiiiininnnnnn. 295

(Staff Report — Art Vela, Public Works Director)
Recommendation: Adopt Resolution 2019-05, Approving the award of a
Professional Services Agreement to Engineering Resources of Southern
California (ERSC) in the amount of $250,000 for services as needed including
Plan Check, Inspection and related Administrative Services through June 30,
2020 with the option to renew for three (3) additional single years. 2)
Authorizing the City Manager or his designee to make necessary budget
adjustments, appropriations and transfers related to the Professional Services
Agreement with ERSC. 3)Authorizing the City Manager or his designee to
execute the Professional Services Agreement with ERSC valid through June
30, 2020 with the option to renew for three (3) additional signal years.

3. Active Transportation Program (ATP) Cycle 2 Update, .......ccccccvvvvrennnnn. 355
(Staff Report — Art Vela, Public Works Director)
Recommendation: Receive and File staff's update on the City of
Banning’s ATP Cycle 2 project.



VIIl. DISCUSSION ITEMS

None

BANNING UTILITY AUTHORITY (BUA) — Next Meeting, January 22, 2019,
5:00 p.m.

BANNING FINANCING AUTHORITY (BFA) — no meeting.

IX. ITEMS FOR FUTURE AGENDAS

New items —

Pending Items — City Council

Mills Act Update

Fee Suspension Update

Website Redesign

Street Naming Policy to Honor Land Owners
Contingency Plan for Residents During Emergencies
Appraisals Update

Honor Banning High School Senior Aliyah Amis

NoOORWON =~

X. ADJOURNMENT

NOTICE: Any member of the public may address this meeting of the Mayor and City Council on
any item appearing on the agenda by approaching the microphone in the Council Chambers and asking
to be recognized, either before the item about which the member desires to speak is called, or at any
time during consideration of the item. A five-minute limitation shall apply to each member of the public,
unless such time is extended by the Mayor. No member of the public shall be permitted to “share”
his/her five minutes with any other member of the public.

Any member of the public may address this meeting of the Mayor and Council on any item which does not
appear on the agenda, but is of interest to the general public and is an item upon which the Mayor and Council
may act. A five-minute limitation shall apply to each member of the public, unless such time is extended by
the Mayor. No member of the public shall be permitted to “share” his/her five minutes with any other member
of the public. The Mayor and Council will in most instances refer items of discussion which do not appear on
the agenda to staff for appropriate action or direct that the item be placed on a future agenda of the Mayor




and Council. However, no other action shall be taken, nor discussion held by the Mayor and Council on any
item which does not appear on the agenda, unless the action is otherwise authorized in accordance with the
provisions of subdivision (b) of Section 54954.2 of the Government Code.

In compliance with the Americans with Disabilities Act, if you need special assistance to participate in
this meeting, please contact the City Clerk’s Office (951)-922-3102. Notification 48 hours prior to the
meeting will enable the City to make reasonable arrangements to ensure accessibility to this meeting. [28
CFR 35.02-35.104 ADA Title 11]

Pursuant to amended Government Code Section 54957.5(b) staff reports and other public records related to
open session agenda items are available at City Hall, 99 E. Ramsey St., at the office of the City Clerk during
regular business hours, Monday through Friday, 8 a.m. to 5 p.m.
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COMMITTEE ASSIGNMENTS FOR - 2019

CITY COUNCIL

CITY OF BANNING

(as needed)

(as needed)

Representative

(External Group)

NAME OF DAY & TIME ASSIGNMENT | ALTERNATE | STAFF
COMMITTEE OF MEETING MEMBER
Western Riverside 1% Monday of Andrade Happe City Manager,
Council of each month. Doug Schulze
Governments
(WRCOG)
(receive stipend) ($150.00)
Riverside Transit 4" Thurs. of each Welch Happe _
Agency (RTA) month — 2:00 p.m. Community
(Dark-August) Services
(receive stipend) ($150.00) (Nov. & Dec. 3", Director, Heidi
(plus round-trip mileage) Thursday) Meraz
Riverside County 2" Wednesday of Welch Andrade Public Works
Transportation each month - 10:00 Director, Art
Commission (RCTC) | a.m. Vela and
Community
(receive stipend) ($100.00) Services
Director, Heidi
Meraz
Pass Area 1' Wednesday of each | Welch Happe Community
Transportation month at Noon Services
NOW Committee Director , Heidi
Meraz
Regional Conservation | 1% Monday of each Andrade Wallace Staff:
Authority (RCA) month. Community
Development
(receive stipend) ($100.00 Director,
plus mileage)
GOVERNMENT OVERSIGHT LEAGUE OF LEAGUE OF SAN GORGONIO
ACCESS BOARD to CALIF.CITIES- | CALIFORNIA PASS WATER
CHANNEL Successor Agency Contact and CITIES AGENCY
COMMITTEE of Dissolved CRA Executive Board

(External Group)

Peterson

Welch
Staff: Public
Information Officer

Welch

Staff: Community
Development Director

Welch

City Council

Happe
Welch

Staff: Public Works
Director, Art Vela

Council Assignments — 2019

Updated by Council Action — January 8, 2019




Assignments - 2019 (Continued)

COMMUNITY
ACTION

AGENCY
(External Group)
3 Thurs. of each
month at 7:00 p.m.

Staff: City Manager,
Doug Schulze

Staff: City Manager,
Doug Schulze

Staff: City Manager,
Doug Schulze

Staff: City Manager,
Doug Schulze

Andrade
Wallace
2 X2 COUNCIL WORKING GROUPS
Groups meet as needed.

BANNING MORONGO BAND | MT. SAN SAN GORGONIO | BUDGET &

UNIFIED OF MISSION JACINTO MEMORIAL FINANCE

SCHOOL DIST. | INDIANS COLLEGE HOSPITAL

Wallace Happe Peterson Wallace Welch

Welch Welch Andrade Welch Peterson
McQuown

Staff: Deputy City
Manager, Rochelle
Clayton

Staff: Economic
Development
Manager, Ted Shove

Staff: City Manager,
Doug Schulze

AD HOC CITY OF HEALTHY
ECONOMIC BEAUMONT LIVING CITY
DEVELOPMENT

COMMITTEE

Peterson Welch Wallace

Welch Andrade Andrade

Staff: Community
Services Director, Heidi
Meraz

Council Assignments — 2019

Updated by Council Action — January 8, 2019
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ACCEPTANCE CERTIFICATE

The City of Banning hereby accepts the Offer of Dedication hereby attached and consents to the

recordation of this document as set forth above by ., on
behalf of the Grantee pursuant to the authority delegated to him by City Council Resolution No. ,
adopted on . Nothing herein is intended nor shall anything herein be construed

as acceptance of the property until such dedication has been accepted by appropriate action of the City Council
as of the local governing bodies or its successors or assigns.

2

CITY OF BANNING

George Moyer
Mayor

ATTEST:

Sonia De La Fuente
Deputy City Clerk

APPROVED AS TO FORM:

City Attorney
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ACCEPTANCE CERTIFICATE

The City of Banning hereby accepts the Offer of Dedication hereby attached and consents to the

recordation of this document as set forth above by , on
behalf of the Grantee pursuant to the authority delegated to him by City Council Resolution No. .
adopted on . Nothing herein is intended nor shall anything herein be construed

as acceptance of the property until such dedication has been accepted by appropriate action of the City Council,
as of the local governing bodies or its successors or assigns.

CITY OF BANNING

George Moyer
Mayor

ATTEST:

Sonia De La Fuente
Deputy City Clerk

APPROVED AS TO FORM:

City Attorney

213



214



215



216



217



218



219



220



221



222



223



224



225



ACCEPTANCE CERTIFICATE

The City of Banning hereby accepts the Offer of Dedication hereby attached and consents to the

recordation of this document as set forth above by , on
behalf of the Grantee pursuant to the authority delegated to him by City Council Resolution No. ;
adopted on - Nothing herein is intended nor shall anything herein be construed

as acceptance of the property until such dedication has been accepted by appropriate action of the City Council
as of the local governing bodies or its successors or assigns.

t

CITY OF BANNING

George Moyer
Mayor

A1 TEST:

Sonia De La Fuente
Deputy City Clerk

APPROVED AS TO FORM:

City Attorney
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When Recorded Mail To:
City Clerk

City of Banning

P.O. Box 998

Banning, CA 92220

NO RECORDING FEE PER SECTION SPACE FOR RECORDER’S USE
6103 OF THE GOVERNMENT CODE.

CERTIFICATE OF ACCEPTANCE

This is to certify that the Street Right-of-Way Dedications from Downing
Construction, Inc. dated October 9, 2018, is hereby accepted by THE CITY OF
BANNING pursuant to authority conferred by the City Council this January 8, 2019,
and the grantees consent to recordation thereof by its duly authorized agent.

Dated:

CITY OF BANNING

By
Laurie Sampson, Acting Deputy City Clerk
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25
26
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28
29

31
32
33
34
35
36

WHEN RECORDED MAIL TO:

Office of the City Clerk
City of Banning

P.O. Box 998

Banning, California 92220

FREE RECORDING:
Exempt Pursuant to
Government Code §6103

NOTICE OF COMPLETION

PROJECT NO. 2017-01,
“COMMUNITY CENTER AND SENIOR CENTER TENANT IMPROVEMENTS”

THIS NOTICE OF COMPLETION IS HEREBY GIVEN by the OWNER, the City
of Banning, a municipal corporation, pursuant to the provisions of Section 9204 of the Civil
Code of the State of California, that Project No. 2017-01 is hereby accepted by the City of
Banning, pursuant to authority conferred by the City Council this January 8, 2019, and the

grantees consent to recordation thereof by its duly authorized agent.

That the OWNER, the City of Banning, and Epsilon Engineering of Moreno Valley,
California, the vendee, entered into an agreement dated March 28, 2018, for Project No.

2017-01, “Community Center and Senior Center Tenant Improvements”.

The principal items of work consisted of improvement to the Community Center including
asbestos and mold abatement; roof replacement; security improvements; gym flooring and
skylight tinting; restrooms; paint throughout a portion of the facility; conference room
counter, sink, cabinets, doors, lighting improvements; and kitchen flooring. Improvements
to the Senior Center consisted of new roofing including framing, insulation, downspouts,
facia trim; new lighting; new duct work; asbestos and mold abatement; signage; paint
throughout a portion of the facility; new doors and hardware; handrails and ramps; and
mechanical systems. The work was performed at Repplier Park, 789 North San Gorgonio

Avenue, Banning, CA 92220.
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JURAT

A notary public or other officer completing this certificate verifies only the identity of the
individual who signed the document to which this certificate is attached, and not the
truthfulness, accuracy, or validity of that document.

State of California
County of Riverside

Subscribed and sworn to (or affirmed) before me on this day of
, 2019 by proved to me on this
basis of satisfactory evidence to be the person(s) who appeared before me.

(Seal)
Notary Public in and for said County
and State
STATE OF CALIFORNIA)
) ss
COUNTY OF RIVERSIDE)

Laurie Sampson, being duly sworn, deposes and says:

That I am the Acting Deputy City Clerk of the City of Banning, which City caused
the work to be performed on the real property hereinabove described, and is authorized to
execute this Notice of Completion on behalf of said City; that I have read the foregoing
Notice and know the contents thereof, and that the facts stated therein are true based upon
information available to the City of Banning, and that I make this verification on behalf of

said City of Banning. I declare under perjury that the forgoing is true and correct.

Executed on , 2019 at Banning, California.

Acting Deputy City Clerk of the City
of Banning
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operating a cannabis business on the property. The statement must specify the street
address (unless the property is a vacant lot) and assessor’s parcel number for the
premises. The statement shall also contain the name, business address, email address
and telephone number of the property owner(s) (whether business entity or individual).
If applicable, a copy of the rental agreement shall also be provided.

16.  If the applicant is the landowner upon which the premises is
located, a copy of the title or deed to the property.

17.  Evidence that the cannabis business will be compliant with the
location restrictions set forth in Business and Professions Code section 26054(b) and
the zoning restrictions set forth in Title 17 of the Banning Municipal Code.

18. A premises diagram which meets the requirements set forth in
Section 5006 of Title 16 of the California Code of Regulations, as the same may be
amended from time to time.

19.  The proposed hours of operation.

20.  Authorization and consent for City staff and the Police Department
to seek verification of the information contained within the application.

21.  An agreement whereby the applicant and the cannabis business:

a) Release the City of Banning, its agents, officers, elected
officials, employees and attorneys, from any and all claims, injuries, damages or
liabilities of any kind arising from any repeal or amendment of this Chapter or any other
provision of the Banning Municipal Code, and any arrest or prosecution of the owners,
managers, agents, employees, members or volunteers of the cannabis business for
violation of state or federal laws; and

b) Defend, indemnify and hold harmless the City of Banning,
and its agents, officers, elected officials, employees, and attorneys from and against
any and all claims or actions brought by adjacent or nearby property owners or any
other parties for any damages, injuries or other liability of any kind arising from the
operation of the cannabis business.

22.  Attestation to the following statement: Under penalty of perjury, |
hereby declare that the information contained within and submitted with the application
is complete, true and accurate. | understand that a misrepresentation of fact, whether
intentional or not, is cause for rejection of this application, denial of the permit, or
revocation of a permit issued.

G. Nothing in this section is intended to limit the City Manager’'s ability to
request additional information the City Manager deems necessary or relevant to
determining a cannabis business’ suitability for a permit. An applicant shall provide any
additional information requested by the City Manager no later than seven (7) days after
the request, unless otherwise specified by the City Manager.”

Ordinance 1538 254
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Section 5.33.060.

C. Within seven (7) business days of the lottery being conducted, the City
Manager, or his or her designee, shall issue a cannabis regulatory permit to the first
three (3) retailers that were selected in the lottery and shall notify the applicants that
they are eligible to apply for a cannabis conditional use permit. The applicants that
were not the first three (3) retailers selected in the lottery will be placed on a waiting list
in the order that they were selected in the lottery. These applicants will not be issued or
denied a permit, but rather will remain on the waiting list in the event that an additional
spot opens up to obtain a cannabis regulatory permit.

D. If a cannabis regulatory permit is issued to an applicant, but a cannabis
retailer conditional use permit pursuant to Chapter 17.54 is not approved within one
year from the issuance of a permit under this chapter, the permit issued under this
Chapter shall be void.”

SECTION 6. Code Amendment. The City Council hereby adds a new Section
5.33.060 (Lottery Appeals.) to Chapter 5.33 (Cannabis Retailer Regulatory Permits) of
Title 5 (Business Licenses and Regulations) to read as follows:

A If an applicant is denied the opportunity to participate in the lottery due to
the applicant’s failure to submit a complete application by the required deadline, failure
to satisfy the criteria for issuance of a permit, or for any other reason, the applicant may
appeal this decision in writing. The written appeal shall be filed with the Community
Development Department, by the deadline set forth in a resolution adopted by the City
Council, and shall be accompanied by an appeal fee. After the deadline to appeal has
passed, the decision to deny the cannabis regulatory permit shall be deemed final, and
may no longer be appealed.

B. In the event an appeal is timely filed, the lottery shall not be conducted
until the appeal is heard. Upon receipt of a timely appeal, the Community Development
Director shall make arrangements for the selection of a hearing officer to conduct the
appeal hearing. Not less than seven (7) days prior to the appeal hearing, the
Community Development Director shall notify the City Manager, Chief of Police, and the
appellant of either: (1) the name of the administrative law judgment who will serve as
the hearing office, (2) the names of three qualified attorneys or retired Superior Court or
Appellate Court judges submitted to the Community Development Department by a
reputable firm providing mediators and arbitrators to serve as a panel from which the
hearing officer will be selected, or (3) any other option determined by the City to serve
as a fair and impartial process to hear the appeal. The City shall decide which of the
three options specified above will be used for the appeal, and the Community
Development Director shall notify the City Manager, Chief of Police, and appellant of the
option that will be used. If the second option is selected by the City, then within three
(3) days of the date of mailing the notice of the available panel, the City Manager, Chief
of Police, or the appellant may notify the Community Development Director in writing
that he or she elects to remove one of the three potential hearing officers. The
Community Development Director shall then request the mediation and arbitration firm

Ordinance 1538 2 5 7
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entitled to any severance pay as the result of the termination of this AGREEMENT except as provided in
Section 4.1 below.

4.0 SEVERANCE

4.1 Severance Pay. In the event EMPLOYEE is terminated without cause and EMPLOYEE does
not challenge such termination, including but not limited to, by means of appeal or civil or
administrative claim or liberty hearing, then CITY shall pay to EMPLOYEE severance as follows:

4.1.1 CITY shall pay to EMPLOYEE severance in an amount equal to EMPLOYEE’s monthly base
salary then in effect multiplied by six (6).

4.1.2 CITY shall pay the cost for medical, dental and vision insurance for EMPLOYEE and all
dependents for a period of six months after the date of termination or until EMPLOYEE is eligible for
insurance coverage through other employment, whichever occurs first.

4.1.3 In the event that this AGREEMENT expires by its own terms and not by resignation of
EMPLOYEE or early termination by City Manager, then EMPLOYEE shall not be entitled to any severance.

4.1.4 Notwithstanding any other provision of this paragraph 4.1, should such proposed
severance payment exceed the amount authorized to be paid under Government Code Section 53260,
then the amount paid to EMPLOYEE shall be reduced in the amount necessary to comply with such
statute. (Government Code Section 53260 provides that all contracts of employment with a city must
include a provision limiting the maximum cash settlement for the termination of the contract to the
monthly salary (excluding benefits) multiplied by the number of months left on the unexpired term, but
not more than eighteen (18) months if the unexpired term exceeds 18 months).

4.2 No Severance Pay if Termination for Cause or Initiated by EMPLOYEE. As provided in Section
3.4(a), should EMPLOYEE be terminated for cause, the CITY shall have no obligation to pay the severance
provided for in Section 4.1 above. As provided in Section 3.3, should EMPLOYEE initiate termination of
this AGREEMENT, the CITY shall have no obligation to pay the severance provided for in Section 4.1
above. As provided in Section 4.1 above, should this AGREEMENT expire by its own terms without early
termination by EMPLOYEE or City Manager, then the CITY shall have no obligation to pay the severance
provided for in Section 4.1.

4.3 Sole Rights. The severance rights provided in this Section 4.0 shall constitute the sole and
only entitlement of EMPLOYEE with respect to severance pay in the event of the termination, other than
for cause or by expiration of the AGREEMENT. EMPLOYEE expressly waives any and all other rights with
respect to severance pay except as provided herein. Any and all severance rights are conditioned upon
and in consideration for execution of the standard “Agreement of Separation, Severance, and General
Release” attached hereto in form only as Exhibit “C.”

5.0 PERFORMANCE EVALUATIONS

5.1 Purpose. The performance review and evaluation process set forth herein is intended to
provide review and feedback to EMPLOYEE so as to facilitate a more effective management of the CITY.
Nothing herein shall be deemed to alter or change the at-will employment status of EMPLOYEE as Police
Chief (as set forth in Section 1.5 above), nor shall this Section 5.0 be construed as requiring “cause” to
terminate this AGREEMENT, or the services of EMPLOYEE hereunder.
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Jacinto, the 2 tallest peaks in Southern California, are additional amenities which make the City
of Banning a logical choice as a development opportunity in the Southern California area.

The City of Banning (“City”) is requesting proposals from qualified firms to provide Public
Works plan check and inspection services. Services shall be performed in a prompt, professional
and workmanlike manner and in accordance with the standards of the profession.

All work, unless otherwise specified, shall be provided on an hourly basis, and completed within
time periods allocated, as mutually agreed to at the beginning of an assignment, by the City and
Consultant. Certain projects, if assigned, shall be performed pursuant to a “not-to-exceed”
budget. These projects will require the Consultant to prepare a detailed scope of work including
payment schedule and deliverables.

2. SCHEDULE OF EVENTS

This request for proposal will be governed by the following schedule:

Release of RFP September 21, 2018

Deadline for Written Questions October 5, 2018 by 3:00 p.m.
Responses to Questions Posted on Web October 10, 2018 by 5:00 p.m.
Proposals are Due October 19, 2018 by 10:00 a.m.
Interview (if held) The Week of October 29, 2018
Approval of Contract November 13, 2018 (Tentative)

All dates are subject to change at the discretion of the City.

3. SCOPE OF WORK

The City desires to obtain the services of an outside qualified firm to provide Public Works plan
check and inspection services. Consultant shall provide a scope and separate rate proposal for
each of the following:

A. Public Works Plan Check Services:
The Consultant shall provide plan check services of residential or non-residential
projects. These services shall include the review of construction drawings to assure

compliance with City, State and Federal regulations. Consultant shall be responsive to
City staff and applicants concerning permit applications. Plan check services may
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C. Selection Process
1.) Qualifications:

All proposals received by the due date will be evaluated by the City. Only information
which is received in response to the RFP, input from references and any subsequent
interview will be evaluated. The City will judge the responses of each proposing firm in
several critical areas. Selected proposers may be invited to an oral interview.

2.) Selection Criteria:

The City will select the most qualified proposal(s) based on the following factors.
Responses to the RFP should address the qualities and indicators that are listed below:

a. Ability of the Firm to carry out and manage the Proposed Project.

An assessment of the past experience of the organization in general. Qualities and
indicators that will receive consideration include the number and types of projects
the organization or its employees have completed; the variety and creativity of
projects completed and a demonstration of the organization’s ability to be
responsive to the City’s need for an on-call consultant, the general level of
experience in the areas of supervision, observing and monitoring projects; the
organization’s ability to realize timetables and quality control objectives;
description of the approach that will be utilized for providing requested services
and the demonstrated general ability to bring about a successful completion of the
projects under the proposer’s direction.

b. Capabilities of the Consultant Team Members.

Assessment of the capabilities of the individuals that will be engaged in the
project. Qualities and indicators that will receive consideration include what
professionals will be doing/working on each task; the various professional,
technical, and educational achievements and registrations of each organization
and individuals involved; the applicable experience of the proposed assigned
staff, and specific experience gained on similar projects.

¢. Proximity to the Project Involved for the Proposer and/or Team.

The application of this criteria shall include an assessment of the geographic
proximity to the project; the location of the office from which the proposed
project will be administered; the perceived response time and general availability
of the proposer’s management to be on site; the perceived effect that project
management location will have on price and the ability of the project to be
expedited on a timely basis; and the availability of special travel or
communication plans which would effectively mitigate difficulties associated
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concerning any aspect of a proposal, and seek and review any other information deemed
pertinent to the evaluation process.

Following conclusion of this stage of the evaluation process, the Committee will again
rank all Proposers according to the evaluation criteria set forth above. The Committee
may conclude the evaluation process at this point, and make a recommendation for
award, or it may request Best and Final Offers from Proposers. The City may accept the
proposal or negotiate the terms and conditions of the agreement with the highest ranked
firm, which shall be determined to be the lowest responsible bidder. The City may
recommend award without Best and Final Offers, so Proposers should include their best
proposal with their initial submission.

Recommendation for award is contingent upon the successful negotiation of final
contract terms. Negotiations shall be confidential and not subject to disclosure to
competing Proposers unless an agreement is reached. If contract negotiations cannot be
concluded successfully within a time period determined by the City, the City may
terminate negotiations and commence negotiations with the next highest scoring Proposer
or withdraw the RFP.

8. PROTEST PROCEDURES

Failure to comply with the rules set forth herein may result in rejection of the protest. Protests
based upon restrictive specifications or alleged improprieties in the proposal procedure which are
apparent or reasonably should have been discovered prior to receipt of proposals shall be filed in
writing with the RFP Facilitator at least 10 calendar days prior to the deadline for receipt of
proposals. The protest must clearly specify in writing the grounds and evidence on which the
protest is based.

Protests based upon alleged improprieties that are not apparent or which could not reasonably
have been discovered prior to submission date of the proposals, such as disputes over the staff
recommendation for contract award, shall be submitted in writing to the RFP Facilitator, within
forty-eight hours from receipt of the notice from the City advising of staff’s recommendation for
award of contract. The protest must clearly specify in writing the grounds and evidence on which
the protest is based. The RFP Facilitator will respond to the protest in writing at least three days
prior to the meeting at which staff’s recommendation to the City Council will be considered.
Should Proposer decide to appeal the response of the RFP Facilitator, and pursue its protest at
the Council meeting, it will notify the RFP Facilitator of its intention at least two days prior to
the scheduled meeting.

9. CONFIDENTIALITY

The California Public Records Act (Cal. Govt. Code Sections 6250 et seq.) mandates public
access to government records. Therefore, unless information is exempt from disclosure by law,
the content of any request for explanation, exception, or substitution, response to this RFP,
protest, or any other written communication between the City and Proposer, shall be available to
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the public. The City intends to release all public portions of the proposals following the
evaluation process at such time as a recommendation is made to the City Council.

If Proposer believes any communication contains trade secrets or other proprietary information
that the Proposer believes would cause substantial injury to the Proposer’s competitive position
if disclosed, the Proposer shall request that the City withhold from disclosure the proprietary
information by marking each page containing such proprietary information as confidential.
Proposer may not designate its entire proposal as confidential nor designate its Price Proposal as
confidential.

Submission of a proposal shall indicate that, if Proposer requests that the City withhold from
disclosure information identified as confidential, and the City complies with the Proposer’s
request, Proposer shall assume all responsibility for any challenges resulting from the non-
disclosure, indemnify and hold harmless the City from and against all damages (including but
not limited to attorney’s fees that may be awarded to the party requesting the Proposer
information), and pay any and all costs and expenses related to the withholding of Proposer
information. Proposer shall not make a claim, sue, or maintain any legal action against the City
or its directors, officers, employees, or agents concerning the disclosure, or withholding from
disclosure, of any Proposer information. If Proposer does not request that the City withhold from
disclosure information identified as confidential, the City shall have no obligation to withhold
the information from disclosure and may release the information sought without any liability to
the City.

10. EX PARTE COMMUNICATIONS

Proposers and Proposers’ representatives should not communicate with the City Council
members about this RFP. In addition, Proposers and Proposers’ representatives should not
communicate outside the procedures set forth in this RFP with an officer, employee or agent of
the City, including any member of the evaluation panel, with the exception of the RFP
Facilitator, regarding this RFP until after Contract Award. Proposers and their representatives
are not prohibited, however, from making oral statements or presentations in public to one or
more representatives of the City during a public meeting.

A "Proposer" or "Proposer's representative” includes all of the Proposer's employees, officers,
directors, consultants and agents, any subcontractors or suppliers listed in the Proposer's
proposal, and any individual or entity who has been requested by the Proposer to contact the City
on the Proposer's behalf. Proposers shall include the “Ex Parte Communications Certificate”
form (See Online Attachment) with their proposals certifying that they have not had or directed
prohibited communications as described in this section.

11. CONFLICT OF INTEREST

The Proposer warrants and represents that it presently has no interest and agrees that it will not
acquire any interest which would present a conflict of interest under California Government
Code sections 1090 et seq., or sections 87100 et seq., during the performance of services under
any Agreement awarded. The Proposer further covenants that it will not knowingly employ any
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person having such an interest in the performance of any Agreement awarded. Violation of this
provision may result in any Agreement awarded being deemed void and unenforceable.

12. DISCLOSURE OF GOVERNMENTAL POSITION

In order to analyze possible conflicts that might prevent a Proposer from acting on behalf of the
City, the City requires that all Proposers disclose in their proposals any positions that they hold
as directors, officers, or employees of any governmental entity. Additional disclosure may be
required prior to contract award or during the term of the contract. Each Proposer shall disclose
whether any owner or employee of the firm currently hold positions as elected or appointed
officials, directors, officers, or employees of a governmental entity or held such positions in the
past twelve months using the attached “Disclosure of Government Positions” form. (See Online
Attachment).

13 CONDITIONS TO AGREEMENT, IF ANY.

The selected Proposer will execute an Agreement for Services with the City describing the Scope
of Services to be performed, the schedule for completion of the services, compensation, and
other pertinent provisions. The contract shall follow the sample form of Agreement provided as
(See Online Attachment, “Professional Services Agreement Sample”), to this RFP, which may
be modified by City. All Proposers are directed to particularly review the indemnification and
insurance requirements set forth in the sample Agreement.

The terms of the agreement, including insurance requirements have been mandated by the City
and can be modified only if extraordinary circumstances exist. Submittal of a proposal shall be
deemed acceptance of all the terms set forth in this RFP and the sample Agreement for Services
unless the Proposer includes with its proposal, in writing, any conditions or exceptions requested
by the Proposer to the proposed Agreement. In accordance with the Municipal Code, the City
may consider the scope and number of conditions in evaluation proposals and determining the
lowest responsible bidder.

14. DISQUALIFICATIONS QUESTIONNAIRE

Proposers shall complete and submit, under penalty of perjury, a standard form of questionnaire
inquiring whether a Proposer, any officer of a proposer, or any employee of a Proposer who has
a proprietary interest in the Proposer, has ever been disqualified, removed, or otherwise
prevented from proposing on, or completing a federal, state, or local government project because
of a violation of law or safety regulation and if so, to explain the circumstances. A proposal may
be rejected on the basis of a Proposer, any officer or employee of such Proposer, having been
disqualified, removed, or otherwise prevented from proposing on, or completing a federal, state,
or local project because of a violation of law or a safety regulation. (See Online Attachment,
“Disqualifications Questionnaire”).
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City may independently review each invoice submitted by the Consultant to determine
whether the work performed and expenses incurred are in compliance with the provisions of this
Agreement. Except as to any charges for work performed or expenses incurred by Consultant
which are disputed by City, or as provided in Section 7.3. City will use its best efforts to cause
Consultant to be paid within thirty (30) days of receipt of Consultant’s correct and undisputed
invoice. In the event any charges or expenses are disputed by City, the original invoice shall be
returned by City to Consultant for correction and resubmission. Review and payment by the City
of any invoice provided by the Consultant shall not constitute waiver of any rights or remedies
provided herein or any applicable law.

2.5 Waiver.

Payment to Consultant for work performed pursuant to this Agreement shall not be deemed
to waive any defects in work performed by Consultant.

ARTICLE 3. PERFORMANCE SCHEDULE

3.1 Time of Essence.

Time is of the essence in the performance of this Agreement.

3.2 Schedule of Performance.

Consultant shall commence the services pursuant to this Agreement upon receipt of a
written notice to proceed and shall perform all services within the time period(s) established in the
“Schedule of Performance” attached hereto as Exhibit “D” and incorporated herein by this
reference. When requested by the Consultant, extensions of the time period(s) specified in the
Schedule of Performance may be approved in writing by the Contract Officer but not exceeding a
maximum term, including any subsequent amendments, of five (5) years.

3.3 Force Majeure.

The time period(s) specified in the Schedule of Performance for performance of the
services rendered pursuant to this Agreement shall be extended because of any delays due to
unforeseeable causes beyond the control and without the fault or negligence of the Consultant,
including, but not restricted to, acts of God or of the public enemy, unusually severe weather, fires,
earthquakes, floods, epidemics, quarantine restrictions, riots, strikes, freight embargoes, wars,
litigation, and/or acts of any governmental agency, including the City, if the Consultant shall
within ten (10) days of the commencement of such delay notify the Contract Officer in writing of
the causes of the delay. The Contract Officer shall ascertain the facts and the extent of delay, and
extend the time for performing the services for the period of the enforced delay when and if in the
judgment of the Contract Officer such delay is justified. The Contract Officer’s determination
shall be final and conclusive upon the Parties to this Agreement. In no event shall Consultant be
entitled to recover damages against the City for any delay in the performance of this Agreement,
however caused, Consultant’s sole remedy being extension of the Agreement pursuant to this
Section.
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473 Contract Officer.

The Contract Officer shall be such person as may be designated by the City Manager. It
shall be the Consultant’s responsibility to assure that the Contract Officer is kept informed of the
progress of the performance of the services and the Consultant shall refer any decisions which
must be made by City to the Contract Officer. Unless otherwise specified herein, any approval of
City required hereunder shall mean the approval of the Contract Officer. The Contract Officer
shall have authority, if specified in writing by the City Manager, to sign all documents on behalf
of the City required hereunder to carry out the terms of this Agreement.

4.4 Independent Consultant.

Neither the City nor any of its employees shall have any control over the manner, mode or
means by which Consultant, its agents or employees, perform the services required herein, except
as otherwise set forth herein. City shall have no voice in the selection, discharge, supervision or
control of Consultant’s employees, servants, representatives or agents, or in fixing their number,
compensation or hours of service. Consultant shall perform all services required herein as an
independent Consultant of City and shall remain at all times as to City a wholly independent
Consultant with only such obligations as are consistent with that role. Consultant shall not at any
time or in any manner represent that it or any of its agents or employees are agents or employees
of City. City shall not in any way or for any purpose become or be deemed to be a partner of
Consultant in its business or otherwise or a joint venture or a member of any joint enterprise with
Consultant.

4.5 Prohibition Against Subcontracting or Assignment.

The experience, knowledge, capability and reputation of Consultant, its principals and
employees were a substantial inducement for the City to enter into this Agreement. Therefore,
Consultant shall not contract with any other entity to perform in whole or in part the services
required hereunder without the express written approval of the City. In addition, neither this
Agreement nor any interest herein may be transferred, assigned, conveyed, hypothecated or
encumbered voluntarily or by operation of law, whether for the benefit of creditors or otherwise,
without the prior written approval of City. Transfers restricted hereunder shall include the transfer
to any person or group of persons acting in concert of more than twenty-five percent (25%) of the
present ownership and/or control of Consultant, taking all transfers into account on a cumulative
basis. In the event of any such unapproved transfer, including any bankruptcy proceeding, this
Agreement shall be void. No approved transfer shall release the Consultant or any surety of
Consultant of any liability hereunder without the express consent of City.

ARTICLE 5. INSURANCE, INDEMNIFICATION AND BONDS

5.1 Insurance Coverages.

Throughout the life of this Agreement, Consultant shall pay for and maintain in full force
and effect all policies of insurance required hereunder with an insurance company(ies) either (i)
admitted by the California Insurance Commissioner to do business in the State of California and
rated not less than “A- VII” in Best's Insurance Rating Guide, or (ii) authorized by the City

T
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Manager or his/her designee at any time and in his/her sole discretion. The following policies of
insurance are required:

(1) COMMERCIAL GENERAL LIABILITY insurance which shall be at least
as broad as the most current version of Insurance Services Office (ISO) Commercial General
Liability Coverage Form CG 00 01 and include insurance for “bodily injury,” “property damage”
and “personal and advertising injury” with coverage for premises and operations (including the
use of owned and non-owned equipment), products and completed operations, and contractual
liability (including, without limitation, indemnity obligations under the Contract) with limits of
liability of not less than the following:

$1,000,000 per occurrence for bodily injury and property damage
$1,000,000 per occurrence for personal and advertising injury
$2,000,000 aggregate for products and completed operations
$2,000,000 general aggregate

(i1) COMMERCIAL AUTOMOBILE LIABILITY insurance which shall be at
least as broad as the most current version of Insurance Service Office (ISO) Business Auto
Coverage Form CA 00 01, and include coverage for all owned, hired, and non-owned automobiles
or other licensed vehicles (Code 1 Any Auto) with limits of liability of not less than $1,000,000
per accident for bodily injury and property damage.

(iii) WORKERS’ COMPENSATION insurance as required under the California
Labor Code.

(iv) EMPLOYERS’ LIABILITY insurance with limits of liability of not less
than $1,000,000 each accident, $1,000,000 disease policy limit and $1,000,000 disease each
employee.

(v) PROFESSIONAL LIABILITY Professional Liability (Errors and
Omissions) insurance appropriate to Consultant’s profession, with limits of liability of $1,000,000
per claim/occurrence and $1,000,000 policy aggregate.

In the event Consultant purchases an Umbrella or Excess insurance policy(ies) to meet the
minimum limits of insurance set forth above, this insurance policy(ies) shall “follow form™ and
afford no less coverage than the primary insurance policy(ies).

If this Agreement continues for more than three (3) years duration, or in the event the City Manager
or his/her designee determines that the work or services to be performed under this Agreement
creates an increased or decreased risk of loss to the City, the Consultant agrees that the minimum
limits of the insurance policies may be changed accordingly upon receipt of written notice from
the City Manager, or his/her designee.

11303-00012191354v2.doc C00472

336



Consultant shall be responsible for payment of any deductibles contained in any insurance policies
required hereunder and Consultant shall also be responsible for payment of any self-insured
retentions.

Any deductibles or self-insured retentions must be declared to, and approved by, the City Manager
or his/her designee. At the option of the City Manager or his/her designee, either: (i) the insurer
shall reduce or eliminate such deductibles or self-insured retentions as respects to City, its Council
members, officers, officials, employees and agents; or (ii) Consultant shall provide a financial
guarantee, satisfactory to the City Manager or his’her designee, guaranteeing payment of losses
and related investigations, claim administration and defense expenses. At no time shall the City
be responsible for the payment of any deductibles or self-insured retentions.

5.2 General Requirements.

All policies of insurance required hereunder shall be endorsed to provide that the coverage shall
not be cancelled, non-renewed, reduced in coverage or in limits except after 30 calendar day
written notice has been given to City. Upon issuance by the insurer, broker, or agent of a notice
of cancellation, non-renewal, or reduction in coverage or in limits, Consultant shall furnish City
with a new certificate and applicable endorsements for such policy(ies). In the event any policy is
due to expire during the work to be performed for City, Consultant shall provide a new certificate,
and applicable endorsements, evidencing renewal of such policy not less than 15 calendar days
prior to the expiration date of the expiring policy.

The General Liability and Automobile Liability insurance policies shall be written on an
occurrence form. The General Liability (including ongoing and completed operations) and
Automobile Liability shall name City and its officers, officials, employees, agents and volunteers
as an additional insured. Such policy(ies) of insurance shall be endorsed so Consultant’s insurance
shall be primary and no contribution shall be required of City. The coverage shall contain no
special limitations on the scope of protection afforded to the City and its officers, officials,
employees, agents and volunteers. The Workers’ Compensation insurance policy shall contain a
waiver of subrogation as to City and its officers, officials, employees, agents and volunteers.
Should Consultant maintain insurance with broader coverage and/or limits of liability greater than
those shown above, City requires and shall be entitled to the broader coverage and/or the higher
limits of liability maintained by Consultant. Any available insurance proceeds in excess of the
specified minimum limits of insurance and coverage shall be available to City.

If the Professional Liability (Errors and Omissions) insurance policy is written on a claims-made
form:

1. The retroactive date must be shown, and must be before the effective date of the
Agreement or the commencement of work by Consultant.

2. Insurance must be maintained and evidence of insurance must be provided for at
least three years after any expiration or termination of the Agreement or, in the alternative, the
policy shall be endorsed to provide not less than a three-year discovery period.

3 If coverage is canceled or non-renewed, and not replaced with another claims-made
policy form with a retroactive date prior to the effective date of the Agreement or the

9.
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commencement of work by Consultant, Consultant must purchase extended reporting coverage for
a minimum of three years following the expiration or termination of the Agreement.

4. A copy of the claims reporting requirements must be submitted to City for review.
5. These requirements shall survive expiration or termination of the Agreement.

Consultant shall furnish City with all certificate(s) and applicable endorsements effecting coverage
required hereunder. All certificates and applicable endorsements are to be received and approved
by the City Manager or his/her designee prior to City’s execution of the Agreement and before
work commences.

If at any time during the life of this Agreement or any extension, Consultant or any of its
subcontractors fail to maintain any required insurance in full force and effect, all work under this
Agreement shall be discontinued immediately, and all payments due or that become due to
Consultant shall be withheld until notice is received by City that the required insurance has been
restored to full force and effect and that the premiums therefore have been paid for a period
satisfactory to City. Any failure to maintain the required insurance shall be sufficient cause for
City to terminate this Agreement. No action taken by City hereunder shall in any way relieve
Consultant of its responsibilities under this Agreement.

Upon request of City, Consultant shall immediately furnish City with a complete copy of any
insurance policy required under this Agreement, including all endorsements, with said copy
certified by the underwriter to be a true and correct copy of the original policy. This requirement
shall survive expiration or termination of this Agreement.

The fact that insurance is obtained by Consultant shall not be deemed to release or diminish the
liability of Consultant, including, without limitation, liability under the indemnity provisions of
this Agreement. The duty to indemnify City and its officers, officials, employees, agents and
volunteers shall apply to all claims and liability regardless of whether any insurance policies are
applicable. The policy limits do not act as a limitation upon the amount of indemnification to be
provided by Consultant. Approval or purchase of any insurance contracts or policies shall in no
way relieve from liability nor limit the liability of Consultant, its principals, officers, employees,
agents, persons under the supervision of Consultant, vendors, suppliers, invitees, subcontractors,
or anyone employed directly or indirectly by any of them.

If Consultant should subcontract all or any portion of the services to be performed under this
Agreement, Consultant shall require each subcontractor to provide insurance protection in favor
of City and its officers, officials, employees, agents and volunteers in accordance with the terms
of each of the preceding paragraphs, except that the subcontractors’ certificates and endorsements
shall be on file with Consultant and City prior to the commencement of any work by the
subcontractor.

-10-
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5.3 Indemnification, Hold Harmless, and Duty to Defend.

A Indemnities.

1) To the fullest extent permitted by law, Consultant shall, at its sole
cost and expense, defend, hold harmless and indemnify City and its elected officials, officers,
attorneys, agents, employees, designated volunteers, successors, assigns and those City agents
serving as independent contractors in the role of City officials (collectively “Indemnitees”), from
and against any and all damages, costs, expenses, liabilities, claims, demands, causes of action,
proceedings, expenses, judgments, penalties, liens, and losses of any nature whatsoever, including
fees of accountants, attorneys, or other professionals and all costs associated therewith and the
payment of all consequential damages (collectively “Liabilities”), in law or equity, whether actual,
alleged or threatened, which arise out of, are claimed to arise out of, pertain to, or relate to the acts
or omissions of Consultant, its officers, agents, servants, employees, subcontractors, materialmen,
consultants or their officers, agents, servants or employees (or any entity or individual that
Consultant shall bear the legal liability thereof) in the performance of this Agreement, including
the Indemnitees’ active or passive negligence, except for Liabilities arising from the sole
negligence or willful misconduct of the Indemnitees as determined by court decision or by the
agreement of the Parties. Consultant shall defend the Indemnitees in any action or actions filed in
connection with any Liabilities with counsel of the Indemnitees’ choice, and shall pay all costs
and expenses, including all attorneys” fees and experts’ costs actually incurred in connection with
such defense. Consultant shall reimburse the Indemnitees for any and all legal expenses and costs
incurred by Indemnitees in connection therewith.

2) Consultant shall pay all required taxes on amounts paid to
Consultant under this Agreement, and indemnify and hold City harmless from any and all taxes,
assessments, penalties, and interest asserted against City by reason of the independent contractor
relationship created by this Agreement. Consultant shall fully comply with the workers’
compensation law regarding Consultant and Consultant’s employees. Consultant shall indemnify
and hold City harmless from any failure of Consultant to comply with applicable workers’
compensation laws. City may offset against the amount of any fees due to Consultant under this
Agreement any amount due to City from Consultant as a result of Consultant’s failure to promptly
pay to City any reimbursement or indemnification arising under this subparagraph A.2).

3) Consultant shall obtain executed indemnity agreements with
provisions identical to those in this Section from each and every subcontractor or any other person
or entity involved by, for, with or on behalf of Consultant in the performance of this Agreement.
If Consultant fails to obtain such indemnity obligations, Consultant shall be fully responsible and
indemnify, hold harmless and defend the Indemnitees from and against any and all Liabilities at
law or in equity, whether actual, alleged or threatened, which arise out of, are claimed to arise out
of, pertain to, or relate to the acts or omissions of Consultant’s subcontractor, its officers, agents,
servants, employees, subcontractors, materialmen, consultants or their officers, agents, servants or
employees (or any entity or individual that Consultant’s subcontractor shall bear the legal liability
thereof) in the performance of this Agreement, including the Indemnitees’ active or passive
negligence, except for Liabilities arising from the sole negligence or willful misconduct of the
Indemnitees as determined by court decision or by the agreement of the Parties.

Wi
11303-000112191354v2.doc C00472

339



340



341



342



Party of any breach of the provisions of this Agreement shall not constitute a waiver of any other
provision or a waiver of any subsequent breach or violation of any provision of this Agreement.
Acceptance by City of any work or services by Consultant shall not constitute a waiver of any of
the provisions of this Agreement. No delay or omission in the exercise of any right or remedy by
a non-defaulting Party on any default shall impair such right or remedy or be construed as a waiver.
Any waiver by either Party of any default must be in writing and shall not be a waiver of any other
default concerning the same or any other provision of this Agreement.

7.5 Rights and Remedies are Cumulative.

Except with respect to rights and remedies expressly declared to be exclusive in this
Agreement, the rights and remedies of the Parties are cumulative and the exercise by either Party
of one or more of such rights or remedies shall not preclude the exercise by it, at the same or
different times, of any other rights or remedies for the same default or any other default by the
other Party.

7.6 Legal Action.

In addition to any other rights or remedies, either Party may take legal action, in law or in
equity, to cure, correct or remedy any default, to recover damages for any default, to compel
specific performance of this Agreement, to obtain declaratory or injunctive relief, or to obtain any
other remedy consistent with the purposes of this Agreement. Notwithstanding any contrary
provision herein, Consultant must file a statutory claim pursuant to Government Code Sections
905 et seq. and 910 et seq., in order to pursue a legal action against City under this Agreement.

7.7 Ligquidated Damages.

Since the determination of actual damages for any delay in performance of this Agreement
would be extremely difficult or impractical to determine in the event of a breach of this Agreement,
the Consultant and its sureties shall be liable for and shall pay to the City the sum of Not Applicable
($0.00) as liquidated damages for each working day of delay in the performance of any service
required hereunder, as specified in the Schedule of Performance (Exhibit “D”). The City may
withhold from any monies payable on account of services performed by the Consultant any
accrued liquidated damages.

7.8 Termination Prior to Expiration of Term.

This Section shall govern any termination of this Agreement except as specifically
provided in the following Section for termination for cause. The City reserves the right to
terminate this Agreement at any time, with or without cause, upon thirty (30) days’ written notice
to Consultant, except that where termination is due to the fault of the Consultant, the period of
notice may be such shorter time as may be determined by the Contract Officer. In addition, the
Consultant reserves the right to terminate this Agreement at any time, with or without cause, upon
sixty (60) days’ written notice to City, except that where termination is due to the fault of the City,
the period of notice may be such shorter time as the Consultant may determine. Upon receipt of
any notice of termination, Consultant shall immediately cease all services hereunder except such
as may be specifically approved by the Contract Officer. Except where the Consultant has initiated
termination, the Consultant shall be entitled to compensation for all services rendered prior to the

-15-
11303-0001\2191354v2.doc C00472

343



344



345



9.2 Interpretation.

The terms of this Agreement shall be construed in accordance with the meaning of the
language used and shall not be construed for or against either Party by reason of the authorship of
this Agreement or any other rule of construction which might otherwise apply.

9.3 Counterparts.

This Agreement may be executed in counterparts, each of which shall be deemed to be an
original, and such counterparts shall constitute one and the same instrument.

9.4 Inteeration: Amendment.

This Agreement including the attachments hereto is the entire, complete and exclusive
expression of the understanding of the Parties. It is understood that there are no oral agreements
between the Parties hereto affecting this Agreement and this Agreement supersedes and cancels
any and all previous negotiations, arrangements, agreements and understandings, if any, between
the Parties, and none shall be used to interpret this Agreement. No amendment to or modification
of this Agreement shall be valid unless made in writing and approved by the Consultant and by
the City Council. The Parties agree that this requirement for written modifications cannot be
waived and that any attempted waiver shall be void.

0.5 Severability.

In the event that any one or more of the phrases, sentences, clauses, paragraphs, or sections
contained in this Agreement shall be declared invalid or unenforceable by a valid judgment or
decree of a court of competent jurisdiction, such invalidity or unenforceability shall not affect any
of the remaining phrases, sentences, clauses, paragraphs, or sections of this Agreement which are
hereby declared as severable and shall be interpreted to carry out the intent of the Parties hereunder
unless the invalid provision is so material that its invalidity deprives either Party of the basic
benefit of their bargain or renders this Agreement meaningless.

9.6 Corporate Authority.

The persons executing this Agreement on behalf of the Parties hereto warrant that (i) such
Party is duly organized and existing, (ii) they are duly authorized to execute and deliver this
Agreement on behalf of said Party, (iii) by so executing this Agreement, such Party is formally
bound to the provisions of this Agreement, and (iv) the entering into this Agreement does not
violate any provision of any other Agreement to which said Party is bound. This Agreement shall
be binding upon the heirs, executors, administrators, successors and assigns of the Parties.
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