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AGENDA
SPECIAL CITY COUNCIL MEETING
CITY OF BANNING
BANNING, CALIFORNIA

April 23, 2019 Banning Civic Center

3:00 p.m.

Council Chamber
99 E. Ramsey Street

CALL TO ORDER

Roll Call — Council Members Happe, Peterson, Wallace, Mayor Pro Tem Andrade

and Mayor Welch

Opportunity for Public to address closed session items.
Convene closed session.

CLOSED SESSION

1. CONFERENCE WITH REAL PROPERTY NEGOTIATORS pursuant to

Government Code Section 54956.8

Property Description: APN: 532-130-011 & 012, located in the general
vicinity of adjacent and south of the Banning Airport, adjacent and west of
the Morongo Reservation [Southern California Gas Company]

City Negotiator: Ted Shove, Economic Development Manager
Negotiating Parties: Southern California Gas Companies;

Under Negotiation: Potential Sale of Property

. CONFERENCE WITH REAL PROPERTY NEGOTIATORS pursuant to

Government Code Section 54956.8

Property Description: APN: 531-100-003, -043, 537-261-043, 537-100-
027, -028, -029, -032, -044, located in the vicinity of Ramsey Street and
Highland Home Road

City Negotiator: Ted Shove, Economic Development Manager
Negotiating Parties: Khan Properties and Holdings, LLC

Under Negotiation: Potential Acquisition of the Property

. CONFERENCE WITH REAL PROPERTY NEGOTIATORS pursuant to

Government Code Section 54956.8

Property Description: APN: 532-130-011, 532-180-034 & -035, located in
the general vicinity of adjacent and south of the Banning Airport, adjacent
and west of the Morongo Reservation

City Negotiator: Ted Shove, Economic Development

Manager
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Negotiating Parties: Truck Terminal Properties
Under Negotiation: Potential sale of the property

Il ADJOURNMENT

The City of Banning promotes and supports a high quality of life that ensures a safe
and friendly environment, fosters new opportunities and provides responsive,
fair treatment to all and is the pride of its citizens

NOTICE: Pursuant to Government Code § 54954.3(a), the only public comment that will be permitted
during this Special Meeting is that pertaining to items appearing on this special meeting agenda. Any
member of the public may address this meeting of the Mayor and Council on any item appearing on the
agenda by approaching the microphone in the Council Chambers and asking to be recognized, either
before the item about which the member desires to speak is called, or at any time during consideration of
the item. A five-minute limitation shall apply to each member of the public, unless such time is extended
by the Mayor. No member of the public shall be permitted to “share” his/her five minutes with any other
member of the public.

In compliance with the Americans with Disabilities Act, if you need special assistance to participate
in this meeting, please contact the City Clerk's Office (951) 922-3102. Notification 48 hours prior to
the meeting will enable the City to make reasonable arrangements to ensure accessibility to this meeting.
[28 CFR 35.02-35.104 ADA Title 1]



Page 3

THIS PAGE
INTENTIONALLY LEFT
BLANK



Page 4

AGENDA
SPECIAL WORKSHOP MEETING
CITY OF BANNING
BANNING, CALIFORNIA

April 23, 2019 Banning Civic Center
4:00 p.m. Council Chamber
99 E. Ramsey Street

CALL TO ORDER

Roll Call — Council Members Happe, Peterson, Wallace, Mayor Pro Tem Andrade
and Mayor Welch

Il. WORKSHOP

City Council Goals and PriOrtI€S .........ceuuuuiiiiiiieiiiiiiiiiie e 4

[l. PUBLIC COMMENTS — Opportunity for the public to address items on the Agenda

V. ADJOURNMENT

The City of Banning promotes and supports a high quality of life that ensures a safe
and friendly environment, fosters new opportunities and provides responsive,
fair treatment to all and is the pride of its citizens.
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NOTICE: Pursuant to Government Code § 54954.3(a), the only public comment that will be permitted
during this Special Meeting is that pertaining to items appearing on this special meeting agenda. Any
member of the public may address this meeting of the Mayor and Council on any item appearing on the
agenda by approaching the microphone in the Council Chambers and asking to be recognized, either
before the item about which the member desires to speak is called, or at any time during consideration of
the item. A five-minute limitation shall apply to each member of the public, unless such time is extended
by the Mayor. No member of the public shall be permitted to “share” his/her five minutes with any other
member of the public.

In compliance with the Americans with Disabilities Act, if you need special assistance to participate
in this meeting, please contact the City Clerk's Office (951) 922-3102. Notification 48 hours prior to
the meeting will enable the City to make reasonable arrangements to ensure accessibility to this meeting.
[28 CFR 35.02-35.104 ADA Title II]

Pursuant to amended Government Code Section 54957.5(b) staff reports and other public records related
to open session agenda items are available at City Hall, 99 E. Ramsey St., at the office of the City Clerk
during regular business hours, Monday through Friday, 8 a.m. to 5 p.m.
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ATTACHMENT 1

Goals & Objectives
04232019
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**AMENDED AGENDA***
REGULAR MEETING
CITY OF BANNING
BANNING, CALIFORNIA

April 23, 2019 Banning Civic Center
5:00 p.m. Council Chamber
99 E. Ramsey Street

The following information comprises the agenda for the regular meeting of the City Council, and a joint
meeting of the City Council and the Banning Utility Authority.

Per City Council Resolution No. 2016-44 matters taken up by the Council before 10:00 p.m.
may be concluded, but no new matters shall be taken up after 10:00 p.m. except upon a
unanimous vote of the council members present and voting, but such extension shall only
be valid for one hour and each hour thereafter shall require a renewed action for the
meeting to continue.

l. CALL TO ORDER

e Invocation — — Merle Malland, Champlain, Banning Police Department
e Pledge of Allegiance

¢ Roll Call — Council Members Happe, Peterson, Wallace, Mayor Pro Tem
Andrade and Mayor Welch

Il. AGENDA APPROVAL

II. PRESENTATION

1. Mental Health MONTN ... e e, ORAL

V. REPORT ON CLOSED SESSION

V. PUBLIC COMMENTS, CORRESPONDENCE, AND APPOINTMENTS

PUBLIC COMMENTS — On Items Not on the Agenda

A five-minute limitation shall apply to each member of the public who wishes to address the Mayor
and Council on a matter not on the agenda. No member of the public shall be permitted to “share”
his/her five minutes with any other member of the public. (Usually, any items received under this
heading are referred to staff for future study, research, completion and/or future Council Action. See
last page.) PLEASE STATE YOUR NAME AND ADDRESS FOR THE RECORD.
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CORRESPONDENCE:

Items received under this category may be received and filed or referred to staff for
future research or a future agenda.

APPOINTMENTS:

CONSENT ITEMS

(The following items have been recommended for approval and will be acted upon simultaneously, unless a
member of the City Council wishes to remove an item for separate consideration.)

Motion: Approve Consent items 1through 10: Items , , , to be pulled for
discussion. (Resolutions require a recorded majority vote of the total membership of the City Council)

e Mayor to Open Consent Items for Public Comments

1.
2.
3

No o

Approval of Special Meeting — 4/09/2019 Minutes (Closed Session).......... 24
Approval of Regular Meeting — 4/09/2019 MINUES..........ccevvvviiiieeeeeereeennnns 27
Receive and File Cash, Investments and Reserve Report for the Month of
APFE 20019 e eeaeeaaana 43
Approval and Ratification of Accounts Payable and Payroll Warrants Issued in
the Month of March 2019 ... 49
Public Works Capital Improvement Project Tracking List for April 2019... .80
Receive and File Police Statistics Report for March 2019 ...............cccco... 86

Adopt Ordinance No. 1542, Approving Zoning Text Amendment 19-97501
Amending Chapter 17.53 of Title 17 of the Banning Municipal Code to reduce
the separation requirements between commercial cannabis cultivation,
manufacturing, and testing laboratory uses and residentially zoned property
and amending the definition of “Canopy Space.” (Second Reading and
Adoption).

(Staff Report — Adam Rush, Community Development Director)
Recommendation: that the City Council of the City of Banning, Waives
Further Reading and Adopt Ordinance No. 1542, Amending Chapter
17.53 of Title 17 of the Banning Municipal Code to Reduce the
Separation Requirements between Commercial Cannabis Cultivation,
Manufacturing, and Testing Laboratory Uses and Residentially Zoned
Property to be Consistent with the Development Standards Set Forth in
the Banning Municipal Code, Section 17.12.030 (Commercial and
Industrial Development Standards) and to Amend the Definition of
CANOPY SPACE. et 91
Consideration and Approval of a Temporary Right of Entry Agreement with
Southern California Gas Company.

(Staff Report — Douglas Schulze, City Manager)

Recommendation: Consider Adopting Resolution, Approving a
Temporary Right of Entry to the Southern California Gas Company.
Recommendation: Consider Adopting Resolution, Approving a
Temporary Right-of-Way Entry Agreement with Southern California Gas
(070] 1 0] 0 1= 1 | 2P 103
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9. Adopt Resolution Declaring the Intention to Levy and Collet Assessments for
Fiscal Year 2019/2020, Approving the Engineer’s Report and Setting the Date
for the Public Hearing for Landscape Maintenance District No. 1
(Staff Report — Art Vela, Director of Public Works/City Engineer)
Recommendation (s): 1) That the City Council Adopt Resolution,
Declaring the Intention to Levy and Collect Assessments, Approving the
Engineer’'s Report and Setting the Date for the Public Hearing for
Landscape Maintenance District No. 1; 2) Authorize the City Clerk to
Certify Resolution to be Filed in the Book or Original Resolutions. .117

10. Funding Agreement for Economic and Business Development Services with
Banning Chamber of COMMErCe ... 132
(Staff Report — Douglas Schulze, City Manager)
Recommendation: Authorize the City Manager to Execute the Agreement for
Sponsorship and Funding with the Banning Chamber of Commerce.

VIl.  PUBLIC HEARINGS (DUE TO ITS LARGE VOLUME OF RECORDS, THIS
AGENDA ITEM WILL BE DISTRIBUTED IN A SEPARATE BINDER AND
POSTED UNDER A SEPARATE LINK ON THE CITY'S WEBSITE)

1. Resolution 2019-03; General Plan Amendment 18-2501; Ordinance No. 1541
approving Zone Change 18-3501 and making findings pursuant to CEQA,
Design Review 18-7001; and Environmental Assessment 18-1501 for the
Proposed Development of a 146,890 Square Foot Industrial Building within
the General Commercial (GC) Land Use District Located on Developed and
Undeveloped Property Located at 1897 West Lincoln
Street, 1661 West Lincoln Street, 1617 West Lincoln Street, 1589 West
Lincoln Street and Vacant Parcels to the East (APNs: 538-230-014, 538-220-
002, 538-220-003, 538-220-004, 540-180-041, 540-180-042,

540-180-043, 540-180-044 & 540-180-045)

(Staff Report — Adam Rush, Community Development Director)
Recommendation (s): 1) Open the public hearing, receive public comment,
and close the public hearing; and 2) Adopt the Resolution 2019-03
(Attachment 1), Adopting an Initial Study / Mitigated Negative Declaration and
Mitigation Monitoring and Reporting Program (Environmental Assessment
18-1501), Approving General Plan Amendment 18-2501, and Approving
Design Review 18-7001 for a Proposed 146,890 Square Foot Industrial
Warehouse Building Project; and 3) Introduce, as read by title only,
Ordinance No. 1541 (Attachment 2), an Ordinance of the City Council of the
City of Banning, California, Approving Zone Change No. 18-3501 to Amend
the Zoning Classification for Real Property Located on the North Side of
Lincoln Street, East of 22"d Street at 1897 West Lincoln Street, 1661 West
Lincoln Street, 1589 West Lincoln Street and Vacant Parcels to the East
(APNs: 538-230-014, 538-220-002, 538-220-003, 538-220-004, 540-180-041,
540-180-042, 540-180-043, 540-180-044 & 540-180-045) from General
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Commercial (GC) to Business Park (BP) in Conformance with General Plan
AMeNndmeEntL8-2501. .. ... o 148
Mayor asks the City Clerk to read the title of Ordinance 1541

“Ordinance 1541, an Ordinance of the City of Banning, California, Approving
Zone Change No. 18-3501 to Amend the Zoning Classification for Real
Property Located on the North Side of Lincoln Street,  East of 22"d Street
at 1897 West Lincoln Street, 1661 West Lincoln Street,1589 West Lincoln
Street and Vacant Parcels to the East (APNs: 538-230-014, 538-220-002, 538-
220- 003, 538-220-004, 540-180-041, 540-180-042, 540-180-043, 540-180-044
& 540-180-045) from General Commercial (GC) to Business Park (BP) in
Conformance with General Plan Amendment 18-2501.

Motion: | move to waive further reading of Ordinance 1541
(Requires a majority vote of the Council)

Motion: | move that Ordinance No. 1541 pass its first reading.

2. Discuss and Consider Approving a Twelve (12) Month Extension for Tentative
Parcel Map 33326 Located Generally North of Sun Lakes Boulevard and East of
Highland Springs Avenue; APN # 419-140-057 Granting the Requested Twelve
(12) MONth EXEENSION. ...iiieeeieeeiee e e e e e e e e e e 150
(Staff Report — Adam Rush, Community Development Director)

Recommendation (s): 1) Conduct a Public Hearing on the Extension of Time

for Tentative Parcel Map No. 33326; and 2) Approve a Twelve (12) Month
Extension of Time for Tentative Parcel Map No. 33326.

VIIl.  ANNOUNCEMENTS AND REPORTS

CITY COUNCIL COMMITTEE REPORTS

REPORT BY CITY ATTORNEY

REPORT BY CITY MANAGER

REPORT OF OFFICERS

1. Adopt Resolution Amending Classification and Compensation Plan........ 196
(Staff Report — Douglas Schulze, City Manager)
Recommendation: That the City Council Adopt a Resolution Amending the
Classification and Compensation Plan and Updated Job Descriptions for the
Administrative Services Director and Human Resources Manager Positions
(attached).
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2. Adopt Resolution Approving a Professional Services Agreement with CPS
HR Consulting for Executive Recruitment Services in an Amount Not to
EXCeed $27,000. ......ceiiiiiiiiiee e a e 214

(Staff Report — Douglas Schulze, City Manager)
Recommendation: Staff Recommends the City Council Adopt a Resolution,
Approving a Professional Services Agreement with CPS HR Consulting for
Executive Recruitment Services in an Amount Not to Exceed $27,000.00;
Authorize the City Manager to Execute the Agreement; and Authorize the
Acting Administrative Services Director to Make, If Necessary,
Appropriations and Budget Adjustments for Fiscal Year 20109.

3. Adopt Resolution of the City Council of the City of Banning, Authorizing
Application for, and Receipt of SB 2 Planning Grants Program Funds. ..268
(Staff Report — Adam Rush, Community Development Director)
Recommendation(s): Adopt Resolution, Authorizing Application for and

Receipt of SB 2 Panning Grants Program (PGP) Funds.

4. Adopt Resolution, Awarding a Construction Agreement for Project No. ATPL-
5214(012) “ATP Cycle 2 — Bicycle and Safe Routes to School Improvements”
to Calpromax Engineering, Inc., Placentia, California, in the Amount of
$882,814 and Establishing a Total Project Budget of $905,095 and Rejecting
All OthEr BidS. ..cceeeiiiiiee e e e 275

(Staff Report — Art Vela, Director of Public Works/City Engineer)
Recommendation: Staff Recommends that the City Council Adopt
Resolution, Awarding a Construction Agreement for the “ATP Cycle 2 —
Bicycle and Safe Routes to School Improvements”, Project No. ATPL-52(012)
to Calpromax Engineering, Inc., of Placentia, California, in the Amount of
$882,814 and a 10% Contingency in the Amount of $82,281 for a Total Project
Budget of $905,095 and Rejecting all Other Bids.

5. Discuss and Consider One-Year Suspension of Certain Business Related

Planning Department Application Fees. ...........ceiviiiiiiiiiiiiiiiiiie e 291

(Staff Report — Ted Shove, Economic Development Manager)
Recommendation(s): 1) Adopt Resolution, Approving the Termination of a
Temporary Fee Suspension of Collection of Certain Planning Department
Fees Pursuant to Chapter Section 17.48.030 of the Banning Municipal Code;
and 2) Adopt Resolution, Approving a One-Year Continuance for the
Suspension of Collection of Certain Planning Department Fees Pursuant to
Chapter Section 17.48.030 of the Banning Municipal Code.

RECESS THE REGULAR MEETING OF THE CITY COUNCIL AND CALL TO ORDER
A JOINT MEETING OF THE BANNING CITY COUNCIL AND THE BANNING UTILITY
AUTHORITY

e Roll Call — Board Members Happe, Peterson, Wallace, Vice Chairman Andrade,
and Chairman Welch
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IX. REPORTS OF OFFICERS

1. Adopt Resolution of the Utility Authority, Awarding a Professional Services
Agreement to Falen Law Offices, LLC for Legal Services Related to the
Transfer of the San Gorgonio Flume System in the Amount of $100,000 and
Awarding a Professional Services Agreement to Churchwell White, LLP in
the Amount of $100,000 for Legal Services to the Water and Wastewater
Divisions of the Public Works Department ............cccovveeiiiiiiiiieeeeeeeeeiinns 326
(Staff Report — Art Vela, Public Works Director)

Recommendation (s) : 1) Awarding a Professional Services Agreement to

Falen Law Offices, LLC for Legal Services related to the Transfer of the San

Gorgonio Flume System for an amount not to exceed $100,000 for the

remainder of fiscal year 2018/2019 and all of fiscal year 2019/2020 ; 2)

Awarding a Professional Services Agreement to Churchwell White, LLP for

Legal Services to the Water and Wastewater Divisions of the Public Works

Department in an amount “not to exceed” $100,000 for the remainder of fiscal

year 2018/2019 and all of fiscal year 2019/2020; 3) Authorizing the City

Manager and/or his designee to make necessary budget adjustments,

appropriations and transfers related to the two Professional Services

Agreements; 4) Authorizing the City Manager or his designee to execute both

Professional Services Agreements; and 5) Authorizing the Deputy Secretary

of the Banning Utility Authority to certify the adoption of this resolution and

to have said resolution filed in the book of original resolutions.

RECESS THE JOINT MEETING OF THE CITY COUNCIL AND UTILITY AUTHORITY
AND RECONVENE THE REGULAR MEETING OF THE BANNING CITY COUNCIL

X. DISCUSSION ITEM

None.

BANNING UTILITY AUTHORITY (BUA) — Next Meeting, May 14, 2019, 5:00 p.m.
XI. ITEMS FOR FUTURE AGENDAS

Mills Act Update

Fee Suspension Update

Website Redesign

Street Naming Policy to Honor Land Owners
Contingency Plan for Residents During Emergencies
Appraisals Update

Honor Banning High School Senior Aliyah Amis
Empty Lots Clean Up

Enterprise Zone

©CoNo~wNE
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Xll.  ADJOURNMENT

NOTICE: Any member of the public may address this meeting of the Mayor and City Council on any item
appearing on the agenda by approaching the microphone in the Council Chambers and asking to be
recognized, either before the item about which the member desires to speak is called, or at any time during
consideration of the item. A five-minute limitation shall apply to each member of the public, unless such time
is extended by the Mayor. No member of the public shall be permitted to “share” his/her five minutes with any
other member of the public.

Any member of the public may address this meeting of the Mayor and Council on any item which does not
appear on the agenda, but is of interest to the general public and is an item upon which the Mayor and Council
may act. A five-minute limitation shall apply to each member of the public, unless such time is extended by the
Mayor. No member of the public shall be permitted to “share” his/her five minutes with any other member of
the public. The Mayor and Council will in most instances refer items of discussion, which do not appear on the
agenda to staff for appropriate action or direct that the item be placed on a future agenda of the Mayor and
Council. However, no other action shall be taken, nor discussion held by the Mayor and Council on any item,
which does not appear on the agenda, unless the action is otherwise authorized in accordance with the
provisions of subdivision (b) of Section 54954.2 of the Government Code.

In compliance with the Americans with Disabilities Act, if you need special assistance to participate in this
meeting, please contact the City Clerk’s Office (951)-922-3102. Notification 48 hours prior to the meeting
will enable the City to make reasonable arrangements to ensure accessibility to this meeting. [28 CFR 35.02-
35.104 ADA Title ]

Pursuant to amended Government Code Section 54957.5(b) staff reports and other public records related to
open session agenda items are available at City Hall, 99 E. Ramsey St., at the office of the City Clerk during
regular business hours, Monday through Friday, 8 a.m. to 5 p.m.
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MINUTES 4/09/2019
CITY COUNCIL SPECIAL MEETING- CLOSED SESSION
BANNING, CALIFORNIA

COUNCIL MEMBERS PRESENT: Councilmember Happe
Councilmember Peterson
Councilmember Wallace
Mayor Pro Tem Andrade
Mayor Welch

COUNCIL MEMBERS ABSENT: None

OTHERS PRESENT: Douglas Schulze, City Manager
Kevin Ennis, City Attorney
Jennifer Petrusis, Deputy City Attorney
Daryl A. Betancur, Deputy City Clerk

.  CALL TO ORDER

A special meeting of the Banning City Council was called to order by Mayor Welch
on April 9, 2019, at 4:00 p.m. at the Banning Civic Center Council Chamber, 99 E.
Ramsey Street, Banning, California. Councilmember Peterson was excused.

Il. CLOSED SESSION

Mayor welch opened the closed session items for public comments.
Kevin Ennis, City Attorney read the closed session items into the record.
There were no public comments.

1.  CONFERENCE WITH LABOR NEGOTIATOR
Pursuant to Government Code Section 54957.6
Agency Designated Representative: Doug Schulze, City Manager
Unrepresented Employees: Department Directors. Direction given to City
Negotiation with respect to this item.

2. CONFERENCE WITH LEGAL COUNSEL — ANTICIPATED LITIGATION
(Significant exposure to litigation pursuant to paragraph (2) of subdivision
(d) of Government Code Section 54956.9) (One Case). Status report was
provided. No final action taken.

The Meeting convened to closed session at 4:00 p.m. and reconvened to open session
at 4:55 p.m.
1

4/09/2019 Closed Session Minutes
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ADJOURNMENT

By consensus, the meeting adjourned at 4:55 p.m.

Minutes Prepared by:

Daryl Betancur, Deputy City Clerk

2

4/09/2019 Closed Session Minutes
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MINUTES 04/09/2019
CITY COUNCIL REGULAR MEETING
COUNCIL MEMBERS PRESENT: Councilmember Happe

Councilmember Peterson

Councilmember Wallace

Mayor Pro Tem Andrade

Mayor Welch
COUNCIL MEMBERS ABSENT: None

OTHERS PRESENT

CALL TO ORDER

A regular meeting of the Banning City Council was called to order by Mayor Welch on
April 9, 2019, at 5:00 p.m. at the Banning Civic Center Council Chamber, 99 E. Ramsey

Doug Schulze, City Manager

Kevin Ennis, City Attorney

Daryl Betancur, Deputy City Clerk

Matthew Hamner, Police Chief

Heidi Meraz, Community Services Director
Tom Miller, Electric Utility Director

Art Vela, Public Works Director/City Engineer
Suzanne Cook, Deputy Finance Director
Adam Rush, Community Development Director
Ted Shove, Economic Development Manager
Laurie Sampson, Executive Assistant

Leila Lopez, Office Specialist

Street, Banning, California.

Mayor Welch offered the invocation.

Mayor Welch led the audience in the Pledge of Allegiance.

Mayor Welch stated that there had been a change made to the agenda to which the
Council was aware of and thus entertained a motion to approve the agenda as

presented.

APPROVAL OF AGENDA

A motion was made by Councilmember Wallace seconded by Mayor Pro Tem Andrade

to approve the agenda as presented. Electronic roll call vote was taken as follows:

AYES:
NOES:
ABSTAIN:

Happe, Peterson, Wallace, Andrade, & Welch
None
None
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ABSENT: None

PRESENTATION

None

REPORT ON CLOSED SESSION

City Attorney Kevin Ennis provided a brief report out of closed session as follows:

1. CONFERENCE WITH LABOR NEGOTIATOR
Pursuant to Government Code Section 54957.6
Agency Designated Representative: Doug Schulze, City Manager
Unrepresented Employees: Department Directors. Direction given to City
Negotiation with respect to this item.

2. CONFERENCE WITH LEGAL COUNSEL - ANTICIPATED LITIGATION
(Significant exposure to litigation pursuant to paragraph (2) of subdivision (d) of
Government Code Section 54956.9) (One Case). Status report was provided.
No reportable action.

PUBLIC COMMENTS, CORRESPONDENCE, AND APPOINTMENTS

Correspondence was received regarding item No. 5 from Frances Flanders of Cherry
Valley.

Mayor Welch opened Public Comment for items not on the Agenda.

Ellen Carr spoke on behalf of Tender Loving Critters reminding the community to spay
and neutered their pets; and spoke about the services they provide.

Inge Schuler addressed some issues pertaining to the previous Council meeting
regarding the email issue, in which she was named and provided a copy of what she
believed was the proof. Ms. Schuler also made comments relative to the dynamics of
communication amongst Councilmembers, and recommended to have everyone
acquainted with the rules of decorum, Brown Act and parliamentary procedure.
Additionally, she commented on the issue of the Downtown Ad-hoc committee
members and the reasons why certain members want to be a part of it.

Don Haggan commented on economic development issues stating that the City of
Banning was losing businesses.

Bill Hobbs spoke relative to business development stating that he took a positive view
about the direction of the City; spoke of the Coffee with the City Manager events,
which he thought were a good idea; made reference to Section 9.10 of the City Council
Rules of Procedure related to ethical standards, and commented that such rules had
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been violated by a member of the City Council. He related that while attending a tennis
event recently, he received a call from Councilmember Peterson making derogatory
comments about City personnel as well as the City of Banning, which he thought were
inappropriate from a member of the City Council; he stated that he did not appreciate
to be called out simply because he happened to support the City Manager and new
Police Chief.

Councilmember Peterson asked for a point of privilege and clarified the situation that
Mr. Hobbs spoke about stating that he had made contact with Mr. Hobbs in reference
to the slide of the presentation the City Manager had done at Sunlakes.

Diego Rose addressed the City Council on the work being done in the City, and
thanked Public Works Director Art Vela;, commented on beautification of the City;
mentioned that the savings from having LED lights were not passed on the consumer,
and that they should; and made comments relative to taxes.

David Ellis commented on the public records request, which also included him and
presented the same document as Ms. Schuler as proof, made comments as to
whether or not the City Manager could be trusted; mentioned a Supreme Court case
related to first amendment rights dated June 18, 2018, which allows people the right
to say anything they want to say in front of the City Council; suggested the City should
send the Fire Marshall to conduct an inspection of dead trees, which represents a real
fire hazard.

APPOINTMENTS:

1. Appointment to Parks & Recreation Commission.

Mayor Welch opened the floor for nominations for a vacancy on the Parks and
Recreation Commission to fill the reminder of the term vacated by former Parks and
Recreation Commissioner Richard Sanchez.

A motion was made by Councilmember Peterson to nominate Laura Leindecker to the
Parks and Recreation Commission. Motion did not receive a second, therefore motion
died.

A motion was made by Councilmember Wallace to nominate Vickie Sellers to the
Parks and Recreation Commission. Seconded by Mayor Pro Tem_Andrade. Electronic
vote was taken as follows:

AYES: Happe, Wallace, Andrade, & Welch
NOES: Peterson

ABSTAIN:  None

ABSENT: None
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A motion was made by Mayor Welch to nominate Frank Diaz to the Parks and
Recreation Commission. Seconded by Councilmember Peterson. Electronic vote was
taken as follows:

AYES: Happe, Peterson, & Welch
NOES: Andrade & Wallace
ABSTAIN: None

ABSENT:  None

The nomination of Vickie Sellers carried 4-1, therefore, Vickie Sellers was thereby
appointed as Parks and Recreation Commissioner to fill the remainder of the term
vacated by former Commissioner Richard Sanchez, said term due to expire on
January 18, 2021.

CONSENT ITEMS

Mayor Welch asked if the Council wished to pull any items.
Councilmember Happe requested that item No. 5 be pulled for further discussion.

A motion was made by Councilmember Peterson, seconded by Mayor Pro Tem
Andrade to approve the rest of the consent calendar as presented. Electronic vote
was taken as follows:

AYES: Happe, Peterson, Wallace, Andrade, & Welch

NOES: None

ABSTAIN: None
ABSENT: None

1. Approval of Special Meeting — 3/26/19 Minutes (Closed Session)
Action: Approved by Minute Order No. 2019-052

2. Approval of Special Meeting - 3/26/19 Minutes (Workshop)
Action: Approved by Minute Order No. 2019-053

3. Approval of Regular Meeting — 3/26/19 Minutes (Regular Meeting)
Action: Approved by Minute Order No. 2019-054

4. Contracts Approved Under City Manager Authority for March, 2019
Action: Approved by Minute Order No. 2019-055

5. Approval of Measure A Five-Year Capital Improvement Program. (Pulled)
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Councilmember Happe commented that he wanted to have staff provide clarification
of the timing of a specific project, and to address the correspondence received
regarding this item; he inquired about re-prioritizing the Sunlakes Boulevard extension
from Highland Home to Sunset.

Art Vela, Director of Public Works/City Engineer presented the staff report and
answered Council’'s questions stating that this was a high priority project, however, it
had been pushed back several times because the alignment that was shown in the
circulation element of the General Plan, the City did not have the right-of-way for, and
because the property owner was not ready to dedicate that right-of-way to the City.

Further, Mr. Vela stated that a possible solution to deal with the right-of-way issue lied
in a found alignment that reduces or eliminates completely any alignment challenges
and that they will propose additional steps moving forward in terms of the actions that
need to be taken.

Councilmember Happe urged staff to make it a priority for the benefit of the
community.

Public Comment

David Ellis spoke in favor of the realignment and commented about the J-Hook
concept as an option.

A motion was made by Councilmember Happe, seconded by Mayor Pro Tem Andrade
to approve the item as presented. Electronic vote was taken as follows:

AYES: Happe, Peterson, Wallace, Andrade, & Welch
NOES: None
ABSTAIN:  None
ABSENT:  None
Action: Adopted Resolution No. 2019-38
6. Approval of the SB-1 Projects.
Action: Adopted Resolution No. 2019-39

7. Resolution, Approving an Agreement with Pyro Spectaculars, Inc. for
production of the Fourth of July Aerial Fireworks Display.

Action: Adopted Resolution No. 2019-40
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PUBLIC HEARING(S)

1. Resolution 2019-03; General Plan Amendment 18-2501; Ordinance No. 1541
approving Zone Change 18-3501 and making findings pursuant to CEQA,;
Design Review 18-7001; and Environmental Assessment 18-1501 for the
Proposed Development of a 146,890 Square Foot Industrial Building within the
General Commercial (GC) Land Use District Located on Developed and
Undeveloped Property Located at 1897 West Lincoln
Street, 1661 West Lincoln Street, 1617 West Lincoln Street, 1589 West
Lincoln Street and Vacant Parcels to the East (APNs: 538-230-014, 538-220-
002, 538-220-003, 538-220-004, 540-180-041, 540-180-042,

540-180-043, 540-180-044 & 540-180-045
(Staff Report — Adam Rush, Community Development Director)

Recommendation(s): 1) Continue the public hearing to Tuesday, April 23 based

upon the applicant’s request; and 2) Applicant’s request attached herein.

Adam Rush, Community Development Director stated that at the request of the
applicant, staff was recommending a continuation of this item to the April 23, Council
meeting.

There was no public comment.

A motion was made by Councilmember Happe, seconded by Mayor Pro Tem Andrade
to continue the public hearing and agenda item to April 23. Electronic vote was taken
as follows:

AYES: Happe, Peterson, Wallace, Andrade, & Welch
NOES: None
ABSTAIN:  None
ABSENT: None

Action: Public Hearing and agenda item continued to April 23, by Minute
Order No. 2019-056

2. Resolution No. 2019-04 and Ordinance No. 1542, Approving Zoning Text
Amendment 19-97501 amending chapter 17.53 of Title 17 of the Banning
Municipal Code to reduce the separation requirements between commercial
cannabis cultivation, manufacturing, and testing laboratory uses and residentially
zoned property and amending the definition of “Canopy Space.”

(Staff Report — Adam Rush, Community Development Director)
Recommendation(s): 1) Open the public hearing, receive public comment, and
close the public hearing; 2) Adopt Resolution 2019-04, which is a Resolution of
the City of Banning, California recommending that the Council make a
determination under CEQA Guidelines Section 15060(c)(3) and 15061(b)(1) that
the project is exempt from CEQA and approval of Zoning Text Amendment 19-
97501 amending Chapter 17.53 of Title 17 of the Banning Municipal Code to
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Reduce the separation requirements between commercial cannabis businesses
and residentially zoned property and amending the definition of “canopy space”;
3) Making a determination under CEQA Guidelines Section 15060(c)(3) that the
Zoning Text Amendments are not subject to CEQA because the amendments
are not a “project” as defined by the CEQA Guidelines Section 15378, and
further that under CEQA Guidelines Section 15061(b)(1) the project is exempt
from CEQA as it is exempt by statute (Business and Professions Code Section
26055(h)); and 4) Recommending that the City Council approve Zoning Text
Amendment 19-97501 to amend Chapter 17.53 of the Municipal Code to reduce
the separation requirement between commercial cannabis cultivation,
manufacturing, and testing laboratory uses and residentially zoned property
from 600 to 300 feet, and to amend the definition of canopy space.

Mayor asks the City Clerk to read the title of Ordinance 1542

“Ordinance 1542, an Ordinance of the City of Banning, California, Amending Chapter
17.53 of Title 17 of the Banning Municipal Code to reduce the separation requirements
between commercial cannabis cultivation, manufacturing, and testing laboratory uses
and residentially zoned property and amending the definition of “Canopy Space”, and
making a determination pursuant to CEQA.”

Motion: | move to waive further reading of Ordinance 1542
(Requires a majority vote of the Council)

Motion: | move that Ordinance No. 1542 pass its first reading

Adam Rush, Community Development Director presented the staff report providing a
summary of the background of the actions taken thus far by the City Council with
respect commercial cannabis cultivation, manufacturing, and testing laboratory uses
and no retail authorized under this ordinance. He indicated that multiple inquiries
seeking clarification had been received over a long period of time with respect to two
issues, one being the definition of canopy space, more specifically, he stated that this
ordinance will add a definition to the municipal code calculating canopy space in
square footage and measuring a clearly identifiable boundaries of all areas containing
mature plants at all times; staff is also including within this definition that canopy space
may be non-contiguous, in separate areas of the building but the total calculation has
a maximum limit that can be separated by identifiable boundaries that staff will be
reviewing as part of the CUP and building permit process; spoke about mature plants
being cultivated by a shelving system and related requirements for this process.

He provided the background on the state code requirements in terms of distances
from sensitive uses such as: schools, kindergarten, day care centers, which is 600
feet with no state requirement for residential separation; however, there is a 600 feet
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separation from residential zoned property with a proposal to decrease that separation
to 300 feet.

Community Development Director Adam Rush indicated that the other issue of
concern was the 600 feet separation, which would create impediments for business
owners on multiple fronts such as being pushed to new construction etc. Mr. Rush
stated that in being able to push that setback from 600 feet to 300 feet, it would then
allow existing facilities to accommodate these businesses; canopy and separation
were the main issues of concern.

There were a number of questions from the Council with respect to distances, zoning
requirements, setbacks, projection of income, impact upon current properties,
eliminating the restriction of the setback and type of cannabis business allowed. A
substantive discussion ensued on these and other issues raised by the public.

City Attorney Kevin Ennis reminded the City Council that the City was only allowing
three types of activities within the industrial zone, including manufacturing, cultivation
of a certain size 10,000 — 20,000, and testing; he also stated that when the City
Council considered the relative uses it wanted to allow and studied the variety of
options, there was a policy decision that the Council did not want to have very small
operators, which could have created a proliferation of a lot of small operators; and the
Council then expressed an interest to have medium size operators for purposes of
cultivation.

Councilmember Happe expressed frustration relative to the issue of the setback
stating that it did not make any sense; he inquired about the former commercial center
and whether or not this property was located in the industrial zone, would this property
qualify for this type of use; and wanted to know a specific reason for the setback
configuration; he expressed that cannabis was an effort to stimulate the economy,
however, the rules were impeding development as evidenced by the setback distance;
he stated he saw no reason for the setback at all.

Public Comment

Don Haggan, Diego Rose, John Weeks, Laura Leindecker, Frank Burgess, David
Ellis, and Ali Rashouk made comments relative to this item, particularly speaking
about: setbacks to adjacent properties, health and safety hazards, property values,
how the 600 foot distance is measured, possible rezoning of properties, how this fits
into the general plan and the overdue general plan update, eliminating the setback
requirement.

Mayor Welch closed the public hearing.
City Attorney Kevin Ellis clarified the following points regarding where the measures

are from and stated that “the proposed language that the distances specified in the
subsection, meaning the 300 foot separation, shall be the horizontal distance
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measured in a straight line without regard for intervening structures from the property
line of the lot in which the cannabis business is located to the nearest property line of
those uses described”; the second point, Mr. Ennis sought to clarify was on the
variable issue stating that the setback was just one of the criteria in order to get
permission to operate under the city’s ordinance, they have to get a regulatory permit
but then, they also have to get a Conditional Use Permit (CUP); thus there will be an
opportunity to look at each one of these proposals on a case-by-case basis. He also
stated that the Council could reduce the separation standard if the Council so desired;

Mayor Welch reopened the public hearing.

Diego Rose spoke in favor or rezoning parts of Hathaway to accommodate new
cannabis businesses.

Frank Burgess urged the Council that since the public hearing was reopened the
Council needs to make a motion to postpone or approve.

Mayor Welch closed the public hearing.

City Attorney Kevin Ennis suggested that the City Council could make changes in
terms of the separation distance and staff could make the changes so that the
ordinance could be introduced and approved a this meeting subject to the
amendments directed to staff by the City Council.

A motion was made by Councilmember Happe, to adopt the Ordinance with
modification to the language that would eliminate the setback, seconded by Mayor Pro
Tem Andrade. City Attorney Kevin Ennis stated the Council would be introducing the
ordinance as amended. Electronic vote was taken as follows:

AYES: Happe, Peterson, Wallace, Andrade, & Welch
NOES: None
ABSTAIN: None
ABSENT: None

Action: Introduced Ordinance No. 1541with amendments on first reading,
and approved General Plan Amendment No. 18-2501

The City Council recessed for a short break at 7:17 p.m. and reconvene at 7:27 p.m.

ANNOUNCEMENTS AND REPORTS

CITY COUNCIL COMMITTEE REPORTS
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Councilmember Peterson — None

Councilmember Wallace reported on having attended the Community Action
Committee Partnership meeting and that she had been promoted to Commissioner.

Councilmember Happe — None

Mayor Pro Tem Andrade spoke about the upcoming Coffee with the City Manager
event and encouraged everyone to attend.

Mayor Welch thanked Banning staff for an excellent job during the Disaster Expo on
Saturday, April 6. Mayor Welch also reported on the passing of former
Mayor/Councilmember Don Smith, and requested that the meeting be adjourned in
memory of Don Smith, a long-time resident of the City of Banning and an avid advocate
of the City.

REPORT BY CITY ATTORNEY

None

REPORT BY CITY MANAGER

Douglas Schulze, City Manager made several announcements including: the
Community Clean-up at Dysart park on Saturday April 13; spoke about the LED street
light conversion spoken during public comment, and stated that with any conversion
there was a cost associated with it, which ultimately pays-off over a five-year span for
the initial cost, however, during those five-years it was hard to predict what the cost of
electricity could be and therefore, the cost of operating the street lights was of benefit
to the community.

City Manager, Douglas Schulze reiterated that on the issue of the public records
request; there was no records request submitted to the City of Banning, which was what
he had conveyed at the last Council meeting; it was submitted to the City of Bainbridge
Island.

REPORT OF OFFICERS

1. Proposed Memorandum of Understanding from Banning Chamber of
Commerce.
(Staff Report — Douglas Schulze, City Manager)
Recommendation: Staff Recommends the City Council Review, Discuss and
Provide Direction Regarding the Proposed Memorandum of Understanding
(MOU) with the Banning Chamber of Commerce.

City Manager Douglas Schulze presented the staff report and answered Council’s
guestions with respect to the benefits derived to the City, and the cost of service.
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Public Comment

Frank Burgess, Chamber of Commerce Board member spoke in support of approving
the item.

Robert Ybarra, Chamber of Commerce President addressed the City Council
advocating for approval of the item due to the events that the Chamber can assist the
City with and the benefits to the residents and business community.

Upon receiving further inquiries from the Council, City Manager Douglas Schulze
stated that he was simply seeking direction and some level of support with respect to
the items included in the proposal, and that he will come back at the next meeting with
an amount and a formal Memorandum of Understanding (MOU) for the Council to
consider.

A motion was made by Councilmember Happe, seconded by Councilmember Wallace
to approve the as presented. Electronic vote was taken as follows:

AYES: Happe, Peterson, Wallace, Andrade, & Welch
NOES: None
ABSTAIN:  None
ABSENT: None

Action: Approved by Minute Order No. 2019-057

2. Proposed Amendment to Section 3.18.030 (D) of the Banning Municipal Code,
Updating the Methodology for Calculating the Annual Consumer Price Index
Adjustment to the Mining Tax Rate.

(Staff Report — Douglas Schulze, City Manager)
Recommendation: That the City Council Review the Proposed Methodology
Update for Calculating the Mining Tax Rate Annual Increase Based on Data from
the Consumer Price Index (CPI) for Riverside-San Bernardino-Ontario Index and
Comment or Provide Alternate Direction to Staff Before Proceeding with a
Public Hearing.

City Manager Douglas Schulze presented the staff report and stated that due to the
change made by the Bureau of Labor Statistics for the area that the CPI Banning was
within, the City must look at new methodology to compute the rate; and because the
City was within the Los Angeles-Riverside-Anaheim CPI Index, however, presently,
the City was within the Riverside-San Bernardino-Ontario Index; further, because this
was the first year for the new index, the City did not have a year-over-a-year
comparison; thus the City will need to continue using the old Index (Los Angeles-
Riverside-Anaheim).
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There were several questions from the Council related to: reduction of the per ton rate
from 80 cents to 25 cents; whether or not the settlement agreement dictated such
reduction; and increasing the rate back up to 80 cents through formal Council action.

A lengthy discussion ensued with respect to the history of the former lawsuit (s), and
the legal issues that led to the reduction of the rate.

Mayor Welch provided a historical perspective of the issues surrounding this matter,
which lead to the legal challenges and ultimate the settlement agreement.

City Attorney Kevin Ennis asserted that he would want to first review the allegations
of the lawsuit to determine if it would be based upon the rate that a lawsuit could
resurface before rendering a legal opinion.

Public Comment
Don Haggan asked if the city was still in pending litigation with respect to the rate.

A motion was made by Councilmember Happe, seconded by Councilmember Wallace
to approve the item as presented. Electronic vote was taken as follows:

AYES: Happe, Peterson, Wallace, Andrade, & Welch
NOES: None
ABSTAIN: None
ABSENT: None

Action: Approved by Minute Order No. 2019-058 with direction given to the
City Manager.

3. Adopt Resolution, Approving the Maximum Compensation and Benefits for

City Executive Department Directors.

(Staff Report — Douglas Schulze, City Manager)
Recommendation(s): 1) Adopt Resolution, Approving the Maximum
Compensation and Benefits in City Executive Department Director Employment
Contracts, Including the City Manager, Administrative Services Director/Deputy
City Manager, Community Development Director, Community Services Director,
Electric Utility Director, Police Chief, and Public Works Director/City Engineer,
Approving a Minimum Cost of Living Adjustment (“COLA”) Increase of One
Percent (1%) and Maximum of Two Percent (2%) Based on Annual Consumer
Price Index for Urban Wage Earners (CPI-W), and Approving Benefits; 2)
Authorize the Administrative Services Director to Make the Necessary Budget
Adjustments, Appropriations and Transfers.

City Attorney Kevin Ennis stated that there were some recommended changes to the
proposed resolution specifically the recommendation was not to have the resolution
apply to the City Manager or the Police Chief; the second change was with respect to
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the annual cost of living adjustment (COLA) for Director’s salary equivalent to the
annual consumer price index with a minimum increase of one percent (1%) and a
maximum increase of three percent (3%).

Councilmember Peterson alluded to his remarks made at the last meeting relative to
pay parity with the newly appointed Police Chief; that the Council had directed the City
Manager to review the comprehensive benefit package recommended and consider it
during the upcoming organizational changes that he was considering in the near
future.

There was no public comment

A motion was made by Councilmember Wallace, seconded by Mayor Pro Tem
Andrade to approve the item with the changes alluded to earlier by the City Attorney.
Electronic vote was taken as follows:

AYES: Happe, Peterson, Wallace, Andrade, & Welch
NOES: None
ABSTAIN:  None
ABSENT: None

Action: Adopted Resolution No. 2019-41

4. Adopt Resolution, Awarding a Professional Services Agreement to Webb
Municipal Finance, LLC for the Financial Analysis and Redevelopment of
Landscape Maintenance District No. 1 in the amount of $74,789, which
includes a 10% Contingency.

(Staff Report — Art Vela, Director of Public Works/City Engineer)
Recommendation(s): 1) Awarding a Professional Services Agreement for the
Financial Analysis and Redevelopment of Landscape Maintenance District
(LMD) No. 1 to Webb Municipal Finance, LLC in the amount of $67,990 and
authorize an additional 10% contingency ($6,799) for a total amount of $74,789;
2) Authorizing the City Manager or his designee to make necessary budget
adjustments, appropriations and transfers related to the Professional Services
Agreement for the Financial Analysis and Redevelopment of LMD No.1; 3)
Authorizing the City Manager or his designee to execute the Professional
Services Agreement with Webb Municipal Finance, LLC of Riverside, California
in the amount of $74,789; and 4) Authorizing the City Clerk to certify the
adoption of this resolution and to have said resolution filed in the book of
original resolutions.

Art Vela, Director of Public Works/City Engineer presented the staff Report. There
were no questions from the Council.

There was no public comment
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A motion was made by Councilmember Peterson, seconded by Councilmember
Wallace to approve the item as presented. Electronic vote was taken as follows:

AYES: Happe, Peterson, Wallace, Andrade, & Welch
NOES: None
ABSTAIN: None
ABSENT: None

Action: Adopted Resolution No. 2019-42

IX. DISCUSSION ITEM - None
BANNING UTILITY AUTHORITY (BUA) — Next Meeting, April 23, 2019, at 5:00 p.m.
BANNING FINANCING AUTHORITY (BFA) — no meeting.

X. ITEMS FOR FUTURE AGENDAS

Mills Act Update

Fee Suspension Update

Website Redesign

Street Naming Policy to Honor Land Owners
Contingency Plan for Residents During Emergencies
Appraisals Update

Honor Banning High School Senior Aliyah Amis
Golf Carts

: Empty Lots Clean Up

0. Enterprise Zone

1. Police Audit

RPRpOoO~NoGOrwWhE

XI. ADJOURNMENT

By consensus, the meeting was adjourned at 8:11 P.M in memory of Mr. Don Smith
former Mayor/Councilmember of the City of Banning and a moment of silence was
observed.

Minutes Prepared by:

Daryl Betancur, Deputy City Clerk
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NOTICE: Minutes of the City Council are prepared in abbreviated format and
accordingly need not be verbatim. Only the best and most complete available
recording of the meeting shall constitute the official record of the legislative body, but
minutes shall constitute the official record of the legislative body meeting where a
verbatim record of the meeting is not available (Section 5.10 Minutes and Recordings,
City Council Rules of Procedure, p. 10).

These Minutes reflect actions taken by the City Council. The entire discussion of this
meeting can be found by visiting the following website:
https://www.ci.banning.ca.us/ArchiveCenter/ViewFile/Item/2058 or by requesting and paying
for a CD or DVD at Banning City Hall located at 99 E. Ramsey Street.



https://www.ci.banning.ca.us/ArchiveCenter/ViewFile/Item/2058
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_ CITY OF BANNING
Koy CITY COUNCIL REPORT
TOWN USA

TO: CITY COUNCIL

FROM: Doug Schulze, City Manager

PREPARED BY: Suzanne Cook, Deputy Finance Director

MEETING DATE: April 23, 2019

SUBJECT: Receive and File Cash, Investments and Reserve Report for
the Month of March 2019

RECOMMENDATION:

That City Council receive and file Cash, Investment and Reserve Report for March 31,
2019 in accordance with California Government Code 53646.

CASH AND INVESTMENT SUMMARY:

Description Prior Month Current Month

Funds Under Control of the City

Cash
Cash on Hand $ 4,155.00 S 4,155.00
Checking and Savings Accounts $ 16,090,026.13 $ 14,353,392.91
Investments
LAIF § 41,132,746.18 S 41,132,746.18
Brokerage $ 26,711,585.08 S 26,780,789.64
Total Funds Under Control of the City $ 83,938,512.39 § 82,271,083.73
Funds Under Control of Fiscal Agents
US Bank
Restricted Bond Project Accounts $ 15,213,556.03 S 84,242,148.84
Restricted Bond Accounts S 5,384,105.60 S 5,384,149.17
Union Bank
Restricted Funds $ 1,227,180.90 S 1,276,524.45
Total Funds Under Control of Fiscal Agents $ 21,824,842.53 $ 90,902,822.46
Total Funds $ 105,763,354.92 $ 173,173,906.19
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City of Banning
Cash, Investment & Reserve Balances - March 31, 2019 Page 45

Cash & Investments February 2019 March 2019 Reserve Balances
Institution/Investment Type Balance Balance Description Balance
RESTRICTED FUNDS
Funds Under Control of the City: Restricted Project Funds| $ B4,242,148.84
Bond Funds Held with Fiscal Agents| $ 5,384,149.17
Petty Cash / Cash on Hand $ 415500 8 4,155.00 CASIO - City of Banning 6731036994| $ 112,665.40
S 4,155.00 | § 4,155.00 City of Banning - 6736305920 - RPU| $ 1,163,859.05
Checking and Savings: Customer Deposit Accounts| $ 1,589,363.35
Capital Facility Fees (Funds 400, 410,420, 421,430,
Wells Fargo - General Account - XXXXX5798 S 15,705.89364 | 13,961,084.13 661, &681) § 16,655,801.59
Bank of America - Parking Citations - XXXXXXXX 8776 s B80,00325 | $ 84,602.32 Parking Citations| § 84,602.32
Bank of America - Airport Visa - XX(XXXXXX 7548 s 21869304 | 5 222,326.11 Airport| § 222,326.11
Bank of America - CNG Charge Acct XXXOO(XX 5594 S 8543620 | § 85,380.35 CNG| § 85,380.35
$ 16,090,026.13 | § 14,353,392.91
State of California, Local Agency Investient Fund $ 109,540,296.18
City of Banning XX-XX-050 S 41132,74595 | 5 41,132,745.95
Successor Agency XX-XX-001 3 0. 3 0.23
3 41,132,746.18 | § 41,132,746.18 | |ASSIGNED FUNDS - SPECIFIC PURPOSE
% of Investments in LAIF (Maximum 40% aliowed per Invesimen! Policy) 61% 61%
Workers Compensation - PERMA| $ 300,000.00
Capital Replacement| $ 1.500,000.00
Debt Service Payments| $ 6,884,911.34
US Bank
City of Banning Cuslody Account XXXXX6000
Government Agencies $ 8,684,911.34
First American Government Oblig Fd CI D 31846V401 Market Value
#3802 59,858,279.64] § 6,789,075.08 | § 9,858,279.64
Federal Home Loan Bks 3130A6K89 Market Value $1,998.060 M. y
10/5/2018( $ = $ - COMMITTED FUNDS - SPECIFIC PURPOSE
Federal Home Loan Bks 3130A7G25 Market Value $2,998,920 Maturity|
3/15/2019] 8 3,000,000.00 General Fund - Emergency Conlingency 25% $ 4,528,172.25
FN M A 3135G0OP49 Market Value 52,982,090 Maturity 8/28/2019| $ 2,955,090.00 | $ 2,955,090.00 {minimum req. $1,500,000)
FHLMCMT N 3134GBJ52 Market Value $2,985,360 Maturity 9/27/2019 § 3,000.000.00 | S 3,000,000.00
FHLMCMT N 3134GBL83 Market Value $2,975,430 Maturity
3i27/2020| 5 3,000,000.00 | $ 3,000,000.00
FNMA MTN 3136G4PP2 Market Value $2,971,350 Maturity 10/26/2020] $ 3,000,000.00 | $ 3,000,000.00
Federal Home Loan Bks 3130ADFV Market Value 52,993,940 Maturity|
1/29/2021| 2,967,42000 | 5 2,967,420.00
FHLMCMT N 314GSSDB Market Value $2,000,660 Maturity 1/29/2021| $ 2,000.00000 | & 2,000,000.00
Federal Home Loan Bks 3130AETB6E Market Value $5,193,466.34 Maturity]
02/26/2019| $ = 5 = $ 4,528,172.25
$ 26,711,585.08 | § 26,780,789.64
Total Funds Under Control of the City | § 83,938,512.39 | § 82,271,083.73
AVAILABLE FUND BALANCE RESERVES
Funds Under Control of Fiscal Agents: Electric Rate Stabilization Fund| § 6,723,446.60
Electric Operational Fund| § 3,361,723.30
US Bank BUA Water Fund| $ 1,197,964.30
BUA Waslewater Fund| $ 378,338.40
2015 Water Revenue Bonds-BUA Water Projects - 258228005( § 1,509,650.77 | § 1,511,795.25 Self Insurance Fund| § 500.000.00
2005 Wastewater Project Fund Bond - 792143006| § 3,269,306.76 | § 3,270,059.13 | |Designated, Unreserved
2015 Electric Revenue Bond-Acquisition & Construction Fund - 262685003| § 2,767,47364 | § 2,771,405.06 Mining Tax Collected| 5 979,274.00
Successor Agency of the Dissolved Redevelopment Agency of the City of|
Banning Tax Allocation Bonds Series 2016 (Taxable) Unexpended Proceads|
Fund - 277166005) § 7.667.12486 | S 76.668,889.30 PEG Reserve| § 133,104.35
Restricted Project Funds Available| § 15,213,556.03 | § 84,242 148.84 Litigation Contingency| % 179,189.00
Gas Tax & Police Reward| $ 189,325.00
2015 Electric Revenue Bond-Escrow Fund - 27724B8000i262685001 CalPERS Liability| $ 500,000.00
Wastewatar System Improvement Project Fund Bond 1988 Escrow Accoumnt
for AC 94627350- 792145000( $ - $ - Compensated Absences| 934,808.00
Water System Improvement Project 1988 Escrow Acct AC 84627340 -
702146000( § - $ = $ 15,077,173.95
2015 Electric Revenue Bond-Reserve Fund - 262685002 - Market Value| $ 2,428,543.76 | § 2,428,543.76
Improvement Dist No 2004-1 (Fair Oaks Ranch Estates) Limited Obligation)|
Improvement Bonds Series 2005A Principal Acct-78958201| $ 40,000.01 | & 40,000.68
Improvement Dist Mo 2004-1 (Fair Oaks Ranch Estates) Limited Obligation|
Improvement Bonds Series 2005A Reserve Fund-78958203| & 186,421.28 | § 186,464.18 | |Operating Cash
BUA Wastewater Enterprise Lease Revenue Bonds Series 2005 Reserve!
Fund - 7912143004| § 52362318 | § 523,623.18 Balance Available for Daily Operalions| 35,343,352.47
Successor Agency of the Dissolved Redevelopment Agency of the City of|
Banning Tax Allacation Bonds Series 2016 (Taxahle) Reserve Fund-
277166004 Market Value| § 2,205497.50 | § 2,205,497.50 Less Amount held in investments| $ 26,780,789.64
Successor Agency of the Dissolved Redevelopment Agency of the City of|
Banning Tax Allocation Bonds Series 2016 (Taxable) Cost of Issuance -
277166006| § = k3 - Liquid Cash| § 8,562,562.83
Successor Agency of the Dissolved Redevelopment Agency of the City of|
Banning Tax Allocation Bonds Series 2016 (Taxable) Revenue Fund -
277166000 § 1987 | 5 19.87
Baond Funds Hald with Fiscal Agent - Restricted| § 5,384,105.60 | § 5,384,149.17
Union Bank of California:
CAISQ - City of Banning XXXXX6994 § 112,66540 | § 112,665.40
City of Banning - XXXXX5920 - RPU 5 1.114.51550 | § 1,163,859.05
Funds Held with Fiscal Agent - Restricted| $ 1,227,180.90 | § 1,276,524.45
Total Funds Under Cantrol of Fiscal Agents| § 21,824,842.53 | § 90,902,822.46
Grand Total $  105763,35492 |$  173,773.908.19 | |Grand Total 8 173.173,906.19
UNRESTRICTED RESERVES § 35,343,352.47

| hereby certify that the investment activity for this reporting period conforms with the investment policy
adopted by the City of Banning's City Council and the California Government Code Section 53601
(with the exception of funds held in LAIF)

| also certify that there are adequate funds available to meet the City's Budget.
Suzanne Cook
Deputy Finance Director/Interim ASD

Prepared by Suzanna Coock
Administrative Senices Department / Finance
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CALIFORNIA STATE TREASURER
FIONA MA, CPA

PMIA Performance Report

LAIF Performance Report

Average Quarter Ending 12/31/18
Quarter to Maturity
Date Daily Yield* | Date Yield (in days) Apportionment Rate: 2.40

03/11/19 2.43 2.38 187 Earnings Ratio: 0.00006573663340150
03/12/19 2.43 2.38 185 Fair Value Factor: 0.999051127
03/13/19 2.43 2.38 184 Daily: 2.32%
03/14/19 2.44 2.38 184 Quarter to Date: 2.21%
03/15/19 2.44 2.38 183 Average Life: 192
03/16/19 2.44 2.39 183
03/17/19 2.44 2.39 183
03/18/19 2.44 2.39 179
03/19/19 2.44 2.39 178
03/20/19 2.44 2.39 177 PMIA Average Monthly
03/21/19 2.44 2.39 178 Effective Yields
03/22/19 2.44 2.39 177
03/23/19 2.44 2.39 177 Mar 2019 2.436
03/24/19 2.44 2.39 177 Feb 2019 2.392
03/25/19 2.44 2.39 175 Jan 2019 2.355
03/26/19 2.44 2.39 174
03/27/19 2.44 2.39 175
03/28/19 2.44 2.39 176
03/29/19 2.44 2.39 181
03/30/19 2.44 2.39 181 Pooled Money Investment Account
03/31/19 lia L 179 Portfolio Composition
04/01/19 2.44 2.44 179
04/02/19 2.44 2.44 184 03/31/19
04/03/19 2.44 2.44 182 $86.9 billion
04/04/19 2.44 2.44 179 Commercial
04/05/19 2.44 2.44 179 Paper Loans
04/06/19 2.44 2.44 179 i . 6.22% 095%

Time Deposits —
04/07/19 2.44 2.44 179 5.42%
04/08/19 2.44 2.44 181
04/09/19 2.45 2.43 182 Cottificatasto
04/10/19 2.45 2.43 181 Deposit/Bank

*Daily yield does not reflect capital gains or losses Notes
16.20%
View Prior Maonth Daily Rates | Treasuries
50.56%
Agencies

20.62%

Percentages may not total 100% due to rounding

Notes: The apportionment rate includes interest earned on the CalPERS Supplemental Pension Payment pursuant to
Government Code 20825 (c)(1)

Based on data available as of 04/10/2019
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CITY OF BANNING
CITY COUNCIL REPORT

TO: CITY COUNCIL
FROM: Doug Schulze, City Manager
PREPARED BY: Suzanne Cook, Deputy Finance Director

MEETING DATE: April 23, 2019

SUBJECT: Approval and Ratification of Accounts Payable and Payroll
Warrants Issued in the Month of March 2019

RECOMMENDATION:

That City Council review and ratify the warrants for period ending March 31, 2019, per
California Government Code Section 37208.

WARRANT SUMMARY:
[ Description | Payment # | Amount |  Total Amount |
Checks:
Checks Issued during Month 168274 - 168347 $ 3,621,554.28
Voided / Reissue Check $ 143.05
Check Total $ 3,621,411.23
Wires Total 1003 $ 1,164,913.12
ACH payments: 9006403 - 9006417
Payroll Direct Deposit 3/1/2019 b 355,228.87
Payroll Direct Depaosit 3/15/2019 $ 342,772.33
Payroll Direct Deposit 3/29/2019 $ 460,853.17
Other Payments b 559,262.46
ACH Total $ 1,718,116.83
Payroll Checks: 11713 -11734
Payroll - Regular 3/1/2019 $ 1,912.49
Payroll - Regular 3/15/2019 $ 2,466.26
Payroll - Regular 3/29/2019 $ 2,782.59
Payroll Check Total $ 7,161.34

[ Total Warrants Issued for February 2019 % 6,511,602.52 |
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CITY/BANNING

Fund,

s P,

0001 General Fund Departments

0001 - General

1000 - City Council

1200 - City Manager

1210 — Economic Development
1300 — Human Resources
1400 - City Clerk

1500 - Elections

1800 — City Attorney

1900 - Fiscal Services

1910 = Purchasing & A/P

2060 — TV Government Access
2200 - Police

2210 — Dispatch

2279 - TASIN - SB621 (Police)
2300 - Animal Control

2400 - Fire

2479 — TASIN - SB621 (Fire)
2700 - Building Safety

2740 — Code Enforcement
2800 - Planning

3000 — Engineering

3200 - Building Maintenance
3600 — Parks

4000 — Recreation

4010 — Aquatics

4050 — Senior Center

4060 — Sr. Center Advisory Board
4500 — Central Services

4800 — Debt Service

5400 — Community Enhancement

Special Revenue Funds

002 — Developer Deposit Fund
003 - Riverside County MOU
005 — Successor Agency Admin Fund
100 — Gas Tax Street Fund
101 — Measure A Street Fund
102 - RMRA (SB1) Gas Tax Fund
103 = SB 300 Street Fund
104 - Article 3 Sidewalk Fund
110 - CDBG Fund
111 - Landscape Maintenance
132 - Air Quality Improvement Fund
140 - Asset Forfeiture/Police Fund
148 - Supplemental Law Enforcement
150 - State Park Bond Fund
190 - Housing Authority Fund
200 - Special Donation Fund
201 - Sr. Center Activities Fund
4050 - Senior Center
4060 - Senior Center Advisory Board
202 - Animal Control Reserve Fund
203 - Police Volunteer Fund
204 - D.A.R.E. Donatiocn Fund
300 - City Administration COP Debt Service
360 — Sun Lakes CFD #86-1
365 - Wilson Street #91-1 Assessment Debt
370 — Area Police Computer Fund
375 - Fair Oaks #2004-01 Assessment Debt
376 — Cameo Homes

/Department Legend

[

Capital Improvement Funds

400 - Police Facilities Development

410 - Fire Facilities Development

420 - Traffic Control Facility Fund

421 — Ramsey/Highland Home Road Signal
430 - General Facilities Fund

441 - Sunset Grade Separation Fund

444 - Wilson Median Fund

451 - Park Development Fund

470 - Capital Improvement Fund

475 - Fair Oaks #2004-01 Assessment District

Banning Utility Authority Funds

660 — Water Fund

661 — Water Capital Facilities

663 — BUA Water Capital Project Fund
669 — BUA Water Debt Service Fund

680 — Wastewater Fund

681 — Wastewater Capital Facility Fund
683 — BUA Wastewater Capital Project Fund
685 — State Revolving Loan Fund

689 — BUA Wastewater Debt Service Fund
662 - Irrigation Water Fund

682 — Wastewater Tertiary

Enterprise Funds

600 - Airport Fund
610 — Transit Fund
5800 - Transit
5850 - Dial-A-Ride
690 - Refuse Fund
670 — Electric Fund
7000 - Electric
7010 - Generation & Transmission
672 — Rate Stability Fund
673 — Electric Improvement Fund
674 —'07 Electric Revenue Bond Project Fund
675 — Public Benefit Fund
678 - '07 Electric Revenue Bond Debt Service Fund

Internal Service Funds

700 = Risk Management Fund
5020 - Werkers Compensation
5030 - Unemployment Insurance
5040 - Liability Insurance
5300 - City Attorney

702 - Fleet Maintenance

703 - Information Systems Services

761 - Utility Billing Administration
3100 - Account & Collection Service
3110 - Meter Reading Service

Successor Agency Funds

805 — Redevelopment Obligation Retirement Fund

810 — Successor Housing Agency

830 — Debt Service Fund

840 - Bond Expenditure Agreement (BEA) Project Fund

841 - Bond Expenditure Agreement (BEA) Low/Mod Fund

850 — Successor Agency

855 — 2007 TABS Bond Proceeds - Replaced by Fund 840

856 — 2003 TABS Bond Proceeds - Replaced by Fund 840

857 — 2003 TABS Bond Proceeds Low/Mod - Replaced by Fund 841
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Warrant Number

Vendor Name

Warrant Amount

1003

RIVERSIDE PUBLIC UTILITIES 1,164,913.12
168274 ADVANCE WORKPLACE STRATEGIES INC 134.00
168275 AIRWAVE COMMUNICATIONS ENTERPRISES 1,944.55
168276 ALESHIRE & WYNDER, LLP 1,021.12
168277 ALLEN, MICHAEL 178.07
168278 AMAZON CAPITAL SERVICES 693.58
168279 AMERICAN FORENSIC NURSES 60.00
168280 ANDRADE, DANIELA 78.19
168281 ANIXTER, INC 4,776.12
168282 ARCINIEGA, JACKIE 25.00
168283 ARROW STAFFING SERVICE 1,222.00
168284 ARROYO BACKGROUND INVESTIGATIONS 900.00
168285 ATWORK FRANCHISE, INC 892.57
168286 BABCOCK LABORATORIES, INC 3,721.00
168287 BANNING POLICE OFFICERS ASSOC 2,000.00
168288 BEAUMONT CHERRY VALLEY WATER 15,760.92
168289 BEAUMONT DO IT BEST HOME CENTER 1,256.22
168290 BEAUMONT SAFE & LOCK 95.00
168291 BIO-TOX LABORATORIES 1,092.00
168292 BROWN, ERIC 21.54
168293 CALIFORNIA LAW ENFORCE ASSN 588.00
168294 CDW GOVERNMENT, INC 3,497.75
168295 WALLACE, COLLEEN 34.34
168296 COLONIAL INSURANCE 19,379.49
168297 CORE AND MAIN, LP 754.25
168298 CORELOGIC INFORMATION SCLUTIONS INC 66.68
168299 COSTAR REALTY INFORMATION, INC 87.95
168300 CUSTOM TROPHIES & U-NEEK AWARDS 14.00
168301 DANGELO CO 12,130.47
168302 DUARTE, ANGEL 148.20
168303 EDWARDS, WILLIAM 1,500.00
168304 FRONTIER COMMUNICATIONS 163.66
168305 FRYBARGER, JOSEPHINE 1,500.00
168306 G & G ENVIRONMENTAL COMPLIANCE, INC 1,505.64
168307 GAS COMPANY, THE 771.69
168308 HAMNER, MATTHEW 14,049.81
168309 HOME DEPOT #8987 414.24
168310 I.B.E.W, LOCAL 47 7,843.46
168311 I.B.E.W. LOCAL 47 (PAC) 44.00
168312 INLAND WATER WORKS SUPPLY CO. 853.14
168313 INNOVATIVE EMERGENCY EQUIPMENT 10,357.01
168314 LESLIE'S POOL SUPPLIES INC. 203.32
168315 LITHOPASS PRINTING, FORMS, 363.77
168316 MCGOVERN, JOHN 1,500.00
168317 MORONGO GOLF CLUB AT TUKWET CANYON 250.00
168318 MST BACKFLOW 810.00
168319 NAPA AUTO PARTS 204.68
168320 OFFICE DEPOT 429.48
168321 OLIN CORPORATION DBA 3,118.25
168322 P&P UNIFORMS 299.49
168323 PARTS AUTHORITY METRO, LLC 2,515.75
168324 PRE-PAID LEGAL SERVICES, INC 234.18
168325 PRO-CRAFT PLUMBING COMPANY, INC 382.60
168326 PRUDENTIAL OVERALL SUPPLY

484.99
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Warrant Number

168327
168328
168329
168330
168331
168332
168333
168334
168335
168336
168337
168338
168339
168340
168341
168342
168343
168344
168345
168346
168347
168348
168349
168350
168351
168352
168353
168354
168355
168356
168357
168358
168359
168360
168361
168362
168363
168364
168365
168366
168367
168368
168369
168370
168371
168372
168373
168374
168375
168376
168377
168378
168379
168380

Vendor Name

RELIABLE WORKPLACE SOLUTIONS
RIV. CO. CLERK RECORDER

RIV. CO. CLERK RECORDER

RIV. CO. CLERK RECORDER

RIVERA, EDWARD & KIMBERLY
RIVERSIDE, COUNTY OF

SAN BERNARDINO PUBLIC EMPLOYEES
SCCI, INC DBA

SHRED-IT USA, LLC

SMART & FINAL

SMITH, JASON

STAPLES BUSINESS ADVANTAGE
TAYLOR, KEVIN

TIME WARNER CABLE

TITAN EMPIRE, INC

TREMBLY, CHRIS

TUINIER, DONALD

V & V MANUFACTURING, INC.
WELLS FARGO CARD SERVICES INC
WELLS FARGO CARD SERVICES INC
WESTRUX INTERNATIONAL INC

CITY OF BANNING

AL'S KUBOTA TRACTOR

ALBERT A. WEBB ASSOCIATES
AMAZON CAPITAL SERVICES
AMERICAN WATER WORKS ASSN
ANDRADE, DANIELA

ARAGON GEOTECHNICAL, INC
ARROW STAFFING SERVICE

AT&T MOBILITY

ATWORK FRANCHISE, INC
BEAUMONT DO IT BEST HOME CENTER
BENHAR, DIANA T

CALHOUN, RAYMOND

CALIFORNIA LAW ENFORCEMENT ASSOC
CALIFORNIA MUNICIPAL REVENUE &
CALIFORNIA SOC. OF MUNICIPAL
CALIFORNIA WATER ENVIRONMENT
CASTANEDA, SANDRA

CLINKSCALE, LAVONIA

COLBERT, STEPHANIE M

WALLACE, COLLEEN

COST RECOVERY SYSTEMS, INC
COSTAR REALTY INFORMATION, INC
COUNSELING TEAM INTERNATIONAL, THE
COUTS HEATING & COOLING, INC
CRABTREE, JEFFREY

DANIELS TIRE SERVICE

DOBBINS, DEANN LOUISE
ELLINGTON, ADELINE

FACTORY MOTOR PARTS

FEDEX

FLEET SERVICES INC

FRONTIER COMMUNICATIONS

Warrant Amount

52.99
24.00
150.50
113.50
22,25
1,734.00
1,126.42
250.00
192.62
40.69
84.73
266.84
50.00
71.68
24,990.00
170.00
1,500.00
115.24
2,537.84
1,305.59
5,056.65
8,871.42
532.15
812.50
140.65
1,502.00
32.94
6,115.00
977.60
2,195.04
1,115.71
568.34
319.20
148.43
20.00
100.00
110.00
280.00
30.16
107.66
46.35
69.36
4,250.00
87.95
550.00
345.00
143.67
2,221.47
14.00
65.00
380.71
12.84
876.64
2,785.20
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Warrant Number

168381
168382
168383
168384
168385
168386
168387
168388
168389
168390
168391
168392
168393
168394
168395
168396
168397
168398
168399
168400
168401
163402
163403
168404
168405
168406
168407
168408
168409
168410
168411
168412
168413
168414
168415
168416
168417
168418
168419
168420
168421
168422
168423
168424
168425
168426
168427
168428
168429
168430
168431
168432
168433
168434

Vendor Name

FRONTIER COMMUNICATIONS
FUELING & SERVICE TECHNOLOGIES, INC
GARCIA, JAMES

GAS COMPANY, THE

GERBERDING, DAVID

GONZALEZ, ARMIDA

GOVERNMENT FINANCE OFFICERS ASSN
GRAINGER

GRAY, DUSTIN

HERNANDEZ, CARLA

HOPKINS, VICKI

IBEW LOCAL 47 RETIREE MEDICAL TRUST
ICMA RETIREMENT TRUST 457
INFOSEND, INC

JAUREGUI, ROBERTO

KHAN PROPERTIES AND HOLDINGS, LLC
KHAN PROPERTIES AND HOLDINGS, LLC
LAYNE CHRISTENSEN COMPANY
LITHOPASS PRINTING, FORMS,

LOS ANGELES TRUCK CENTERS DBA
MACDONALD, DOUGLAS

MARTIN, MADALIN

MEZA, ROSALVA

MONTROSE ENVIROMENTAL GROUP, INC
MORGAN, DEIDRA J

NATIONWIDE RETIREMENT SOLUTIONS
OFFICE DEPOT

OGAZ, LUCY

ONYX PAVING COMPANY INC

PARS

PRUDENTIAL OVERALL SUPPLY
RICHARDS WATSON GERSHON

RIV. CO. CLERK RECORDER

RIV. CO. CLERK RECORDER

RIV. CO. CLERK RECORDER

RIV. CO. FIRE DEPARTMENT

RUEHLE, TARA SHAWN M

SENTRY ESCROW SERVICE INC

SENTRY ESCROW SERVICE INC

SILVER & WRIGHT, LLP

SIMPLER LIFE EMERGENCY

SITEONE LANDSCAPE SUPPLY

SMITH, JOHN

SMITH, LOISE

SO CAL WEST COAST ELECTRIC, INC
SOUTHERN CALIFORNIA EDISON
SOUTHERN CALIFORNIA EDISON COMPANY
STAPLES BUSINESS ADVANTAGE
STUART, DAMON

STUART, HOLLY

SUEZ BANNING

SUN LIFE FINANCIAL

TELEPACIFIC COMMUNICATIONS

TIME WARNER CABLE

‘ Warrant Amount

1,949.56
10,588.55
90.76
2,329.47
123.80
111.02
375.00
160.34
56.64
126.00
336.24
2,128.58
995.69
1,009.76
24.00
79,581.03
60,225.18
30,692.30
495.65
26.10
87.39
180.12
110.95
49,745.00
147.00
5,536.15
952.89
176.07
246,181.10
667.56
122.99
89,735.20
8.00
16.00
8.00
845,148.83
238.00
12,540.00
0.00
1,877.35
597.11
166.73
162.22
56.00
439.40
58.96
96,705.61
666.49
80.38
165.94
62,182.00
19,294.26
2,953.26
915.69



City of Banning

Warrant List March 2019

Page 55

Warrant Number

168435
168436
168437
168438
168439
168440
168441
168442
168443
168444
168445
168446
168447
168448
168449
168450
168451
168452
168453
168454
168455
168456
168457
168458
168459
168460
168461
168462
168463
168464
168465
168466
168467
168468
168469
168470
168471
168472
168473
168474
168475
168476
168477
168478
168479
168480
168481
168482
168483
168484
168485
168486
168487
168488

Vendor Name

TREMBLY, CHRIS

VERIZON WIRELESS

VISTA PAINT

WATERLINE ENVIROTECH LTD

XENIA PACIFIC, INC

YEDWALSKY, HARVEY

A-Z BUS SALES, INC. (COLTON)

ACTION DOOR CONTROLS INC
ADVANCE WORKPLACE STRATEGIES INC
ALBERT A, WEBB ASSOCIATES
ALTERNATIVE TECHNOLOGIES, INC
AMAZON CAPITAL SERVICES
AMERICAN RAMP COMPANY

ANGI ENERGY SYSTEMS, LLC

ANIXTER, INC

ARROW STAFFING SERVICE

ARTISTIC MAINTENANCE, INC.

ASSOC OF RIVERSIDE COUNTY

AT&T CALNET2

AT&T CALNET 2

AT&T CALNET 2

ATWORK FRANCHISE, INC

BABCOCK LABORATORIES, INC
BANNING SAN GORGONIQ PASS AREA
BATTERY SYSTEMS, INC

BEAUMONT DO IT BEST HOME CENTER
BEAUMONT POWER EQUIPMENT
BIO-TOX LABORATORIES

BLACK MARKET WINDOW TINT
BLOOMHUFF, NINA

BT SUPPLIES WEST

CALIFORNIA, STATE OF

CANON FINANCIAL SERVICES, INC
CDW GOVERNMENT, INC
CONSOLIDATED ELECTRICAL
CORELOGIC INFORMATION SOLUTIONS INC
COUNSELING TEAM INTERNATIONAL, THE
COUTS HEATING & COOLING, INC

COX, TIFFANY

CREATIVE BUS SALES INC

CUNNING, ALISON

CUSTOM TROPHIES & U-NEEK AWARDS
DECALS BY DESIGN, INC

DIAMOND HILLS CHEVROLET BUICK GMC
DIRECTV

DOOLEY ENTERPRISES, INC

DOTY, MARIORIE

ELITE FIRE PROTECTION

ENGINEERING RESOURCES OF SO CA
EPSILON ENGINEERING

FARWEST LINE SPECIALTIES

FAST LUBE & TUNE

FEDEX

FINAL TOUCH CONSTRUCTION

| Warrant Amount

188.00
499.03
380.06
1,216.56
1,791.34
162.22
1,098.30
195.00
123.00
3,521.93
350.00
233.26
7,261.32
3,979.13
150.85
2,872.40
8,898.75
150.00
777.82
666.53
212.32
781.00
3,371.00
90.00
265.31
24419
111,32
591.00
180.00
161.86
1,395.92
196.00
1,184.35
2,697.16
64.65
66.68
275.00
643.16
25.00
280.56
279.00
678.82
796.04
124.26
53.24
8,103.34
139.16
2,011.80
3,783.75
20,601.35
3,212.85
2,471.85
22441
412.00
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Warrant Number

168489
168490
168491
168492
168493
168494
168495
168496
168497
168498
168499
168500
168501
168502
168503
168504
168505
168506
168507
168508
168509
168510
168511
168512
168513
168514
168515
168516
168517
168518
168519
168520
168521
168522
168523
168524
168525
168526
168527
168528
168529
168530
168531
168532
168533
168534
168535
168536
168537
168538
168539
168540
168541
168542

Vendor Name

FISHER, ROBERT

FOX OCCUPATIONAL MEDICAL CENTER
FRONTIER COMMUNICATIONS
FUELING & SERVICE TECHNOLOGIES, INC
GAS COMPANY, THE

GRAY, DUSTIN

GREEN, NATASHA

GUZMAN, SUSANA

HALL, KOLANJI

HAZEN AND SAWYER

HERC RENTALS INC.

HOME DEPOT #8987

HR GREEN PACIFIC, INC

INFOSEND, INC

INLAND WATER WORKS SUPPLY CO.
INNOVATIVE FEDERAL STRATEGIES
IRON MOUNTAIN INFORMATION MGMT, LLC
LEAGUE OF CALIFORNIA CITIES
LEXISNEXIS RISK SOLUTIONS

LITHOPASS PRINTING, FORMS,
MAILFINANCE, INC

MANERI SIGN COMPANY INC.
MARTINEZ, MATTHEW

MCCLUNE, DEVIN

MERCHANTS BUILDING MAINTENANCE, LLC
MITSUBISHI ELECTRIC & ELECTRONICS
MULTIFORCE SYSTEMS CORP

O'REILLY AUTO PARTS

OGAZ, LUCY

ONE SOURCE DISTRIBUTORS

ONYX PAVING COMPANY INC
PACKHAM & TOOMEY, INC
PARKHOUSE TIRE, INC.

PARTS AUTHORITY METRO, LLC

PETTY CASH CUSTODIAN - FINANCE
PITTMAN, DAVID

PRESS-ENTERPRISE, THE

PRO-RISE GARAGE DOOR CO
PRUDENTIAL OVERALL SUPPLY

PUBLIC AGENCY RETIREMENT SERVICES
PUBLIC ENTITY RISK MANAGEMENT
QUALITY LOGO PRODUCTS

RDO EQUIPMENT CO

REDLANDS FORD

RELIABLE WORKPLACE SOLUTIONS

RIV. CO. INFORMATION TECHNOLOGY
ROBINSON, BRANDON A

SAN DIEGO MARRIOTT MARQUIS & MARINA
SAN GORGONIO PASS DESIGN AND PRINT
SAYESKI, CHRISTOPHER

SCCI, INC DBA

SHOVE, TED

SMART & FINAL

SMITH, JASON

| Warrant Amount

621.00
350.00
321.83
651.52
216.60
56.64
347.08
100.50
312.00
3,785.00
1,654.37
121.41
1,617.50
5,823.34
330.36
3,507.14
220.81
200.00
103.00
629.60
524.47
15.24
98.00
98.00
5,561.08
303.80
8590.00
1.36
275.20
207:39
305,815.03
3,260.00
1,054.43
946.21
129.84
68.38
497.70
850.00
421.85
300.00
225,328.25
342.12
1,066.30
12.28
81.11
11,641.24
200.76
3,135.57
187.49
1,309.92
500.00
83.00
31.91
98.00
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Warrant Number

168543
168544
168545
168546
168547
168548
168549
168550
168551
168552
168553
168554
168555
168556
168557
168558
168559
168560
168561
168562
168563
168564
168565
168566
168567
168568
168569
168570
168571
168572
168573
168574
168575
168576
168577
168578
168579
168580
168581
168582
168583
168584
168585
168586
168587
168588
168589
168590
168591
168592
168593
168594
168595
168596

Vendor Name

SONSRAY MACHINERY LLC

SOUTH COAST AIR QUALITY
SOUTHERN CALIFORNIA JOINT POLE
STAPLES BUSINESS ADVANTAGE
STATEWIDE TOWING & RECOVERY, INC
STUART, DAMON

STUART, HOLLY

SUN RIDGE SYSTEMS INC

T-MOBILE

THE SOCO GROUP, INC.

THOMSON REUTERS - WEST

TIME WARNER CABLE

TOWN & COUNTRY ESCROW CORP
TOWN & COUNTRY ESCROW CORP
TRENCH SHORING COMPANY
UNDERGROUND SERVICE ALERT
UNITED STATES POSTAL SERVICE
VERIZON WIRELESS

WELDOR'S SUPPLY AND STEEL
WEST COAST LIGHTS & SIRENS, INC
WESTERN MUNICIPAL WATER DISTRICT
WESTERN RIVERSIDE COUNCIL
WESTERN RIVERSIDE REGIONAL

WESTERN UNDERGROUND COMMITTEE REG

YEDWALSKY, HARVEY

AL'S KUBOTA TRACTOR

AMAZON CAPITAL SERVICES

AMERICAN FORENSIC NURSES

ARTISTIC MAINTENANCE, INC.

ASBURY ENVIRONMENTAL SERVICES DBA
ATWORK FRANCHISE, INC

AVILA, CHRISTINA

B & H FOTO & ELECTRONICS CORP
BEAUMONT DO IT BEST HOME CENTER
BIO-TOX LABORATORIES

BLUE SHIELD OF CALIFORNIA

CALDERON, SANDRA B

CALIFORNIA WATER ENVIRONMENT
CALIFORNIA, STATE OF

CARD INTEGRATORS DBA

CHARLES ABBOTT ASSOCIATES, INC
CIVICPLUS

WALLACE, COLLEEN

COUNTY OF RIVERSIDE-ANIMAL CONTROL
CYBERTIME NETWORK COMMUNICATIONS
DEX MEDIA

ELECTRIC POWER SYSTEMS INT, INC.
FRONTIER COMMUNICATIONS

HAPPE, DAVID

HAYS, RONALD

HINDERLITER DE LLAMAS & ASSOCIATES
IBEW LOCAL 47 RETIREE MEDICAL TRUST
ICMA RETIREMENT TRUST 457
INNOVATIVE EMERGENCY EQUIPMENT

| Warrant Amount

421.00
538.58
770.60
243.10
450.00
80.38
165.94
20,382.00
255.00
23,647.41
41.48
155.90
20.00
475,000.00
92.00
126.78
5,000.00
152.04
87.13
101.94
800.00
8,873.00
2,104.00
1,000.00
106.58
129.95
785.91
1,280.00
9,500.00
323.25
892.57
378.00
908.18
608.19
725.00
68,759.62
11.60
60.00
2,016.98
304.04
15,346.55
27.50
34.34
15,236.00
7,797.00
81.02
51,390.50
1,171.70
27.38
273.25
1,134.17
2,147.33
425.00
1,233.71
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Warrant Number

168597
168598
168599
168600
168601
168602
168603
168604
168605
168606
168607
168608
168609
168610
168611
168612
168613
168614
168615
168616
168617
168618
168619
168620
168621
168622
168623
168624
168625
168626
168627
168628
168629
168630
9006403
9006404
9006405
9006406
9006407
9006408
9006409
9006410
9006411
9006412
9006413
9006414
9006415
9006416
9006417
Grand Total

Vendor Name

IRON MOUNTAIN INFORMATION MGMT, LLC

IKAISER FOUNDATION HEALTH

LANCE, SOLL & LUNGHARD, LLP
LOZANO SMITH LLP

MILLER, JONI

NATIONWIDE RETIREMENT SOLUTIONS
O'REILLY AUTO PARTS

OFFICE DEPOT

ON TRAC

P&P UNIFORMS

PARS

PETTY CASH CUSTODIAN - POLICE
PLUMB LINE SURVEYING, INC
PRUDENTIAL OVERALL SUPPLY
QUANTUM ANALYTICAL SERVICES, INC
RETAIL LEASE TRAC, INC

RIV. CO. CLERK RECORDER

RIV. CO. COMMUNITY HEALTH AGENCY
ROMO PLANNING GROUP, INC.
SENTRY ESCROW SERVICE INC
SHRED-IT USA, LLC

SIEMENS INDUSTRY, INC

SMART & FINAL

SOUTHERN CALIFORNIA EDISON
SOUTHERN CALIFORNIA GAS CO
STAPLES BUSINESS ADVANTAGE
TURBO DATA SYSTEMS INC

VISION SECURITY SYSTEMS
WATERLINE ENVIROTECH LTD
WILLDAN FINANCIAL SERVICES
WILLIAM-HILL, ANDREA
YOUNGBLOOD & ASSOCIATES
ZENNER PERFORMANCE METERS, INC
72 HOUR LLC-NATIONAL AUTO FLT GRP
WELLS FARGO BANK

INTERNAL REVENUE SERVICE

CA. ST. EMPLOYMENT DEV. DEPT.
TASC

WELLS FARGO BANK

CA. ST. PUBLIC EMPLOYEES

CALPERS 457 PLAN - 450260

WELLS FARGO BANK

INTERNAL REVENUE SERVICE

CA. ST. EMPLOYMENT DEV. DEPT.
TASC

CA. ST. PUBLIC EMPLOYEES

CALPERS 457 PLAN - 450260

WELLS FARGO BANK

~ WELLS FARGO BANK

Less Voided / Reissued Checks from Prior Period

Less Voided Checks Prior Period
Add Payroll Checks
Total Remittance for Month

Warrant Amount

345.00
49,104.93
23,996.00
386.00
317.47
3,712.88
410.62
417.60
23.89
29.07
689.54
124.83
1,440.00
88.70
320.00
1,025.00
8.00
98.00
26,780.00
5,730.00
284.34
630.00
112.71
63.29
4,434.18
246.36
264.88
4,861.81
1,218.28
52.75
630.00
450.00
5,966.12
259,185.08
355,228.87
133,880.30
18,729.63

1,131.04

400.00
87,882.13
35,312.57

342,772.33
132,914.81
18,947.56
4,901.21
88,878.17
35,885.04
400.00
460,853.17
6,504,564.23

(123.05)
7,161.34
6,511,602.52
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Voided Checks
March 2019

Page 74

Date Check Vendor # Reason Amount Check Vendor # Amount

3/14/2019 163819 99001 Payment will be applied to Utility account 3 101.05

3/14/2019 164320 1327 Stale Dated 3 22.00

3/21/2019 168419 5868 Incorrect vendor $ 2000 168555 7630 3 20.00
TOTALS S 143.05 S 20.00




Payroll
March 2019

Page 75

Start End Date Description Check Total
11713 11719 3/1/2019 WARRANT REGISTER 1,912.49
11720 11727 3/15/2019 WARRANT REGISTER 2,466.26
11728 11734 3/29/2019 WARRANT REGISTER 2,782.59
TOTALS 7,161.34
CHECKS USED 22




Page 76

6%7°2TI6'T L - s303YD TeI0oL
78 €61 6TLTT IINO INAWNISUNISIQ AIYLS “AITYO
ST 506§ 8TLTT 88%Z T YIHINAD ‘NVHLIADW PEF-008S
00°00¢ LTLTT @IV0d XYL HSIHONWMA
6€°€2T 9TLIT JOOTEONNCA ADVHL
9%°08T STLTIT IINO LNAWZSYNESIAd HIVLS “JAITYD
0G°GET TTLIT AMOSYINL SHLYLS TELINO
ST 8% ETLTT IINO INAWISHNESIA HIVLS ~JAITED
\\\\\\\\ umﬂoE‘m:\\ Hmﬂ,_‘._mpz o \Eﬂ:wumm:\\ o aaked 3oayd KAaTataovw
3o9UD TeToos ATO/3d=2a
6T/%c/c0 ol 6T/TIT/ZC 6T/T0/c @=3ea Aed ONINNYE 40 ALID
s polri=ad Aed ATIIEMIE m559ud wexboid
T  obeg xs38Tbey D3UD S¥:E0: VT '61/8¢/ paxedsad



Page 77

6T/0T/€0 O 61/52/2

]
T

poTIxad Aed
abeg

9z 99%'t 8

78 E6T LTLIT

68 6EL 9ZLTT

€0°6TE STLTT

00°002 PTLTT

6E €CT €TLTT

9% 08T ZZLTIT

0S°S2T TELTT

ST ¥8¥ 0ZLTT

JUNOWY Iaqunp
323D

6T/ST/c @e=3ed Aed
ATIAAMIE

I=23sTthoy oeuD

- sxDaUD TeI0L

LINON INFWESENGSTId HIVLS “AITYD

88¥%<C T YIHILNAD ‘NYHLIMOW FPEFP-008S
LINO INJZWISHENEGSIAd FLYLS “JdITHD
a¥v0d XV¥.I HSIHONVYHA
QOOTEDNNOA ADVHL
LINO INIWISYNESIAd HALYLS “dITVO
AUNSYHEL SALYLS QELIND
LINAO INAWNISENESId AILYVLS “ATTED

AjTanoss oaked IoaUuD mpﬂvﬂwum
ata/adsa

ONINNYE 40 ALID
1559384 wexboxg
PHIF0:TT '6T/%1/€ poxedaad



Page 78

6T/%¥2/€0 OL 6T/TIT/€E

L
T

potaadg Aed
abeg

65°78L'T L

78 €6T FELTT

ZL IBT'T CELTT

€0°6TE ZELTT

00°002 TELTT

6E ETT 0ELTT

9% " 08T 6ZLTT

ST #8% 8ZLTT

JUNOUY Iaqunn
el

6T/6Z/€ 93ea Aed

ADIHEMIE

aoa3s1bay IoouD

88%C

Ajtanossg
TeTo08

s3osUD TRIOL

LINN INIWHSENESIA HLV.LS “ATTED
T YIHINAD ‘NYHLEMOW ¥E¥-008S

LINO INJWISHNESIAd HLVLS “ATITYD

¥v0d XY HSTHONWH

JOOTHONNOA ADVHEL

LINO INJZWISANGSIA HIVLS “AITVO

LINN INZFWISHNGSIA HIVLS ~JAITYO

22Aed oauD AaTaTaovw
ATa/3dea

ONINNYE A0 ALID
155984 weaboxd

6E:ZT:ST '6T/8Z/t poaxedsid



Page 79

THIS PAGE
INTENTIONALLY LEFT
BLANK



Page 80



Page 81



Page 82

ATTACHMENT 1

(Public Works Department CIP Tracking List)
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ATTACHMENT 1
March 2019 Statistics

Police Department Statistics March 2019
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BANNING POLICE DEPARTMENT

MARCH, 2019
R 0 B % D-196 )-18 0

PART 1 CRIMES
Homicide 0 0 0% 0 2 -100%
Rape 2 2 0% 4 7 -43%
Robbery 1 3 -67% 7 7 0%
Assaults Agg/Simp 14 23 -39% 47 62 -24%
Burglary 9 16 -44% 40 47 -15%
Vehicle Theft 16 8 100% 4.4 33 33%
Larceny 15 17 -12% 46 62 -26%

OTHER
Narcotics 8 28 -71% 18 74 -76%
DUI 1 3 -67% 8 10 -20%
T/C Non-Injury 25 16 56% 55 52 6%
T/C Injury 2 3 -33% 11 10 10%
T/C Fatal 0 0 0% 1 1 0%
Citations 153 221 -31% 659 693 -5%
Total Incidents 2747 2980 -8% 8277 8839 -6%
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City Council Ordinance No. 1542

Attachment 1

Draft City Council Ordinance
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ORDINANCE NO. 1542

AN ORDINANCE OF THE CITY OF BANNING AMENDING
CHAPTER 17.53 OF TITLE 17 OF THE BANNING
MUNICIPAL CODE TO REDUCE THE SEPARATION
REQUIREMENTS BETWEEN COMMERCIAL CANNABIS
CULTIVATION, MANUFACTURING AND TESTING
LABORATORY USES AND RESIDENTIALLY ZONED
PROPERTY AND AMENDING THE DEFINITION OF
“CANOPY SPACE”, AND MAKING A DETERMINATION
PURSUANT TO CEQA

WHEREAS, on July 10, 2018, the City Council adopted Ordinance 1523 which
added Chapter 17.53 (Cannabis Conditional Use Permits) to the Banning Municipal Code
to establish a conditional use permit process for cannabis cultivation, manufacturing and
testing laboratory facilities (collectively, “commercial cannabis businesses”); and

WHEREAS, Ordinance 1523 provides that commercial cannabis businesses must
be located at least 600-feet away from residentially zoned property; and

WHEREAS, this 600-foot separation requirement from residentially zoned property
greatly reduces the number of eligible properties that can be improved with a commercial
cannabis business since these commercial cannabis businesses can only be located in
the Industrial zone and this zone is directly adjacent to a residential zone; and

WHEREAS, the City has received a number of inquiries pertaining to the
calculation of canopy space for cannabis cultivation facilities and seeks to amend the
definition of canopy space to clarify the definition and conform with changes in State
regulations; and

WHEREAS, on March 13, 2019, the Planning Commission of the City of Banning
held a public hearing regarding this Ordinance, at which time all persons interested in the
contents of this Ordinance had the opportunity and did address the Planning Commission
on these matters. Following the receipt of public testimony, the Planning Commission
closed the public hearing. At the conclusion of the Planning Commission hearing, and
after due consideration of the testimony, the Planning Commission adopted Resolution
No. 19-97501 recommending that the City Council adopt this Ordinance to reduce the
separation requirement between commercial cannabis businesses and residentially
zoned property and to amend the definition of canopy space; and

WHEREAS, on April 9, 2019, the City Council of the City of Banning held a public
hearing on the proposed Ordinance, at which time all persons interested in this Ordinance
had the opportunity and did address the City Council on these matters. Following the
receipt of public testimony, the City Council closed the public hearing.
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NOW THEREFORE, THE CITY COUNCIL OF THE CITY OF BANNING, CALIFORNIA
DOES HEREBY ORDAIN AS FOLLOWS:

Section 1. ENVIRONMENTAL FINDINGS

A. California Environmental Quality Act (CEQA)

The City Council finds and determines that this Ordinance is not subject to the California
Environmental Quality Act (“CEQA”) pursuant to the State CEQA Guidelines

Section 15060(c)(3), because it is not a project as defined by the CEQA Guidelines
Section 15378. Adoption of the Ordinance does not have the potential for resulting in
either a direct physical change in the environment or a reasonably foreseeable indirect
physical change in the environment. Further projects subject to the Ordinance will
require a discretionary permit and CEQA review, and will be analyzed at the appropriate
time in accordance with CEQA.

The City Council further finds and determines that this Ordinance is exempt from review
under the CEQA and the State CEQA Guidelines Section 15061(b)(1) which exempts a
project from CEQA if the project is exempt by statute. Business and Professions Code
Section 26055(h) provides that Division 13 (commencing with Section 21000) of the
Public Resources Code does not apply to the adoption of an ordinance, rule, or
regulation by a local jurisdiction that requires discretionary review and approval of
permits, licenses, or other authorizations to engage in commercial cannabis activity.
Pursuant to that exemption, Chapter 17.53 of the Banning Municipal Code provides that
applications for cannabis conditional use permits will be required to include any
applicable environmental review pursuant to Division 13 (commencing with

Section 21000) of the Public Resources Code. Additionally, the cannabis conditional
use permits are subject to discretionary review by both the Planning Commission and
the City Council.

The City Council hereby adopts a categorical exemption for this Ordinance and directs
staff to file a Notice of Exemption.

B. Multiple Species Habitat Conservation Plan (MSHCP)

The amendments to the Zoning Ordinance do not relate to any one physical project and
are not subject to the MSHCP. Further, projects that may be subject to this Ordinance

will trigger individual project analysis and documentation related to the requirements of
MSHCP including mitigation through payment of the MSHCP Mitigation Fee.

Section 2. ADDITIONAL REQUIRED FINDINGS

The California Government Code and Section 17.116.050 (Findings) of the City of
Banning Municipal Code require that Zoning Text Amendments meet certain findings
prior to the approval by the City Council. The following findings are provided in support
of the approval of the Zoning Text Amendment No. 19-97501.



Finding No. 1:

Findings of Fact:
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Proposed Zone Text Amendment No. 19-97501 is consistent with
the goals and policies of the General Plan.

Proposed Zone Text Amendment No. 19-97501 is consistent with
the goals and policies of the General Plan. Commercial cannabis
businesses will be paying voter-approved local taxes that will
generate money for the City's general fund, and are also
anticipated to generate employment opportunities for City residents.
Additionally, unregulated commercial cannabis activity can
adversely affect the health, safety and well-being of City residents.
The unregulated cultivation and processing of cannabis can
damage buildings through improper and dangerous electrical
alterations and use, and inadequate ventilation leading to mold and
mildew. Additionally, unregulated cultivation and processing of
cannabis can also lead to an increase in the frequency of robberies
and similar crimes. Cannabis cultivation or other concentration of
cannabis in any location or premises without adequate regulations
increases the risk that surrounding homes or businesses may be
negatively impacted. It is in the public interest to regulate cannabis,
to allow for responsible and lawful commercial cannabis cultivation,
manufacturing, and testing laboratories in the City. With adequate
regulation and oversight, these limited categories of commercial
cannabis activity are consistent with the following General Plan
goals and policies:

Land Use Element:

Industrial Goal

A balanced mix of non-polluting industrial land uses which provide
local jobs for the City’s residents.

Economic Development Element:
Goal

A balanced, broadly-based economy that provides a full range of
economic and employment opportunities, while maintaining high
standards of development and environmental protection.

Policy 1

General Plan land use designations and allocations will facilitate a
broad range of residential, commercial, industrial and institutional
development opportunities.

Policy 2

(%]



Finding No. 2:

Findings of Fact:

Finding No. 3:

Findings of Fact:

Page 97

The City shall take a proactive role in the retention of existing
businesses and the recruitment of new businesses, particularly
those that generate and broaden employment opportunities,
increase discretionary incomes, and contribute to City General
Fund revenues.

Proposed Zone Text Amendment No. 19-97501 is internally
consistent with the Zoning Ordinance.

Proposed Zone Text Amendment No. 19-97501 is consistent with
the purpose and objective of the Zoning Ordinance to ensure
orderly development of uses and lands within the City to protect the
public health, safety, and welfare. The proposed amendments will
protect the public health, safety, and welfare of the residents of the
City by reasonably regulating cannabis cultivation, manufacturing,
and testing laboratory facilities so as to avoid the risks of criminal
activity, malodorous smells, degradation of the natural environment,
and indoor electrical fire hazards.

The City Council has independently reviewed and considered the
requirements of the California Environmental Quality Act.

In accordance with the requirements of the California
Environmental Quality Act (‘CEQA”"), the City Council finds and
determines that this Ordinance is not subject to CEQA pursuant to
the State CEQA Guidelines Section 15060(c)(3), because it is not a
project as defined by the CEQA Guidelines Section 15378.
Adoption of this Ordinance does not have the potential for resulting
in either a direct physical change in the environment or a
reasonably foreseeable indirect physical change in the
environment. Further projects subject to this Ordinance will require
a discretionary permit and CEQA review, and will be analyzed at
the appropriate time in accordance with CEQA.

The City Council has analyzed proposed Zone Text Amendment
No. 19-97501 and has determined that, pursuant to California
Business and Professions Code Section 26055(h), CEQA “does not
apply to the adoption of an ordinance, rule, or regulation by a local
jurisdiction that requires discretionary review and approval of
permits, licenses, or other authorizations to engage in commercial
cannabis activity”, provided that said law, ordinance, rule, or
regulations shall include any applicable environmental review
pursuant to Division 13 of the Public Resources Code. Pursuant to
that exemption, Chapter 17.53 of the Banning Municipal Code
provides that applications for cannabis conditional use permits will
be required to include any applicable environmental review
pursuant to Division 13 (commencing with Section 21000) of the
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Public Resources Code. Additionally, the cannabis conditional use
permits are subject to discretionary review by both the Planning
Commission and the City Council.

Section 3. Code Amendment. The City Council hereby amends Subsection
‘F" of Section 17.53.010 (Definitions.) of Chapter 17.53 (Cannabis Conditional Use
Permits) of Title 17 (Zoning) to revise the definition of “Canopy space” as follows
(additions shown in underlined text), with all other provisions of Section 17.53.010
remaining unchanged:

T “Canopy space” means the designated areas at a cultivation facility that will
contain mature plants at any point in time,_as follows:

(1) Canopy shall be calculated in square feet and measured using clearly
identifiable boundaries of all area(s) that will contain mature plants at any point in time,
including all of the space(s) within the boundaries:

(2) Canopy may be noncontiguous but each unique area included in the total
canopy calculation shall be separated by an identifiable boundary that includes, but is not
limited to, interior walls, and shelves: and

(3) If mature plants are being cultivated using a shelving system, the surface area
of each level shall be included in the total canopy calculation.”

Section 4. Code Amendment. The City Council hereby amends Subsection “D”
of Section 17.53.040 (Cannabis Conditional Use Permit Application Requirements.) of
Chapter 17.53 (Cannabis Conditional Use Permits) of Title 17 (Zoning) to read as follows
(deletions shown in strikethrough text, additions shown in underlined text), with all other
provisions of Section 17.53.040 remaining unchanged:

“‘D.  Neighborhood Context Map. An accurate straight-line drawing depicting the
boundaries of the premises, the boundaries of all other properties within 600 feet of the
premises, and the uses of those properties, specifically including, but not limited to, any
use identified in Business and Professions Code section 26054(b); and any park—and-any
residentiallyzonedpareetocated within 600 feet of the premises. The distances specified
in this subsection shall be the horizontal distance measured in a straight line without
regard to intervening structures, from the property line of the lot on which the cannabis
business is located to the nearest property line of those uses described in this subsection.
The map must be professionally prepared by a licensed civil engineer or architect.”

Section 5. Code Amendment. The City Council hereby amends Subsection “B”
of Section 17.53.080 (Premises.) of Chapter 17.53 (Cannabis Conditional Use Permits)
of Title 17 (Zoning) to read as follows (deletions shown in strikethrough text, additions
shown in underlined text), with all other provisions of Section 17.53.010 remaining
unchanged:

‘B. No cannabis business shall be located within a 600-foot radius of any

residentiallyzoned property; park, day care center, or youth center, or public or private
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school providing instruction in kindergarten or any of grades 1-12, that is in existence at
the time the cannabis conditional use permit is issued. The 600-foot distance requirement
does not include any private school in which education is primarily conducted in a private
home or a family day care home. The distances specified in this subsection shall be the
horizontal distance measured in a straight line without regard to intervening structures,
from the property line of the lot on which the cannabis business is located to the nearest
property line of those uses described in this subsection. Outdoor storage on the premises
shall be prohibited.”

Section 6. Severability. If any section, subsection, subdivision, sentence,
clause, phrase, or portion of this ordinance or the application thereof to any person or
place, is for any reason held to be invalid or unconstitutional by the decision of any court
of competent jurisdiction, such decision shall not affect the validity of the remainder of this
ordinance. The City Council hereby declares it would have adopted this ordinance, and
each and every section, subsection, subdivision, sentence, clause, phrase, or portion
thereof, irrespective of the fact that any one or more sections, subsections, subdivisions,
sentences, clauses, phrases, or portions thereof be declared invalid or unconstitutional.

Section 7. Savings Clause. Neither the adoption of this Ordinance nor the
repeal of any other ordinance of this City shall in any manner affect the prosecution of
any violation of any City ordinance or provision of the Banning Municipal Code, committed
prior to the effective date hereto, nor be construed as a waiver of any license or penalty
or the penal provision applicable to any violation thereof.

Section 8. Publication, Effective Date.

The City Clerk shall certify to the passage and adoption of this Ordinance, and shall make
a minute order of the passage and adoption thereof in the records and the proceeding of
the City Council at which time the same is passed and adopted. This ordinance shall be
in full force and effect thirty (30) days after its final passage and adoption, and within
fifteen (15) calendar days after its final passage, the City Clerk shall cause a summary of
this Ordinance to be published in a newspaper of general circulation and shall post the
same at City Hall, 99 E. Ramsey Street, Banning, California. The City Clerk shall cause
the Ordinance to be printed, published, and circulated.

PASSED, APPROVED and ADOPTED by the City Council of the City of Banning
on this 23" day of April, 2019.

Arthur L. Welch, Mayor
City of Banning



ATTEST:

Daryl Betancur, Deputy City Clerk
City of Banning, California

APPROVED AS TO FORM AND
LEGAL CONTENT:

Kevin G. Ennis, City Attorney
Richards, Watson & Gershon
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CERTIFICATION:

I, Daryl Betancur, Deputy City Clerk of the City of Banning, California, do hereby certify
that the foregoing Ordinance No. 154, was duly introduced at a regular meeting of the
City Council of the City of Banning, held on the 23™ day of April, 2019, and was duly
adopted at a regular meeting of said City Council on the 14" day of May, 2019, by the
following vote to wit:

AYES:

NOES:

ABSTAIN:

ABSENT:

Daryl Betancur, Deputy City Clerk
City of Banning, California
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ATTACHMENT 1
Resolution 2019-
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RESOLUTION NO. 2019-____

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BANNING, CALIFORNIA,
APPROVING A TEMPORARY RIGHT OF ENTRY AGREEMENT WITH SOUTHERN
CALIFORNIA GAS COMPANY ON ASSESSOR’S PARCEL NUMBER 532-130-011 &
-012

WHEREAS, the Southern California Gas Company is undergoing a pipeline
safety enhancement plan in response to a 2010 natural gas pipeline rupture in San
Bruno; and

WHEREAS, the intent of safety enhancement plan is to adopt new safety and
reliability regulations for natural gas pipelines, which includes 3,640 miles of
transmission pipelines; and

WHEREAS, the Southern California Gas Company maintains a transmission line
situated south of Interstate 10 that roughly parallels the interstate; and

WHEREAS, the Southern California Gas Company has requested temporary
right of entry and use of City-owned real property situated adjacent and southeast of the
current Banning Municipal Airport located at Assessor’s Parcel Number 532-130-011 &
-012; and

WHEREAS, by granting temporary entry to the Southern California Gas
Company, the natural gas transmission lines’ safety and reliability may be upgraded.

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of
Banning as follows:

SECTION 1. Resolution No. 2019-__is approved authorizing a Temporary Right
of Entry with Southern California Gas Company.

SECTION 2. If such agreement is not executed by all parties within 60 days from
the effective date of this resolution, such authorization shall become void and no effect.

SECTION 3. The City Council authorizes the City Manager to execute Temporary

Right of Entry Agreement on behalf of the City of Banning in the form that is approved
by the City Attorney.

SECTION 4. The City Clerk shall certify to the adoption of this resolution and shall
cause a certified resolution to be filed in the book of original resolutions.

PASSED, APPROVED AND ADOPTED this 23rd day of April, 2019.

Arthur L. Welch, Mayor



ATTEST:

Daryl Betancur, Deputy City Clerk
City of Banning

APPROVED AS TO FORM AND
LEGAL CONTENT:

Kevin G. Ennis, City Attorney
Richards, Watson & Gershon

City of Banning
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ERTIFICATION:

|, Daryl Betancur, Deputy City Clerk of the City of Banning, California, do hereby certify
that the foregoing Resolution 2019-___, was duly adopted by the City Council of the City
of Banning, California, at a regular meeting thereof held on the 23rd day of April, 2019,
by the following vote, to wit:

AYES:

NOES:

ABSTAIN:

ABSENT:

Daryl Betancur, Deputy City Clerk
City of Banning, California

(@S]
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Temporary Right of Entry
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TEMPORARY RIGHT OF ENTRY AGREEMENT
FOR SOUTHERN CALIFORNIA GAS COMPANY

This Temporary Right of Entry Agreement (“Agreement”) is dated as of this 20th day of March 2019 and is made
by and between Southern California Gas Company (“SoCalGas”"), a California corporation, and The City of
Banning, acting as Agent for the successor in interest to the subject property ("Owner”), the legal owner of the
property identified herein.

The Property - Owner is the legal owner of that certain real property located in the County of Riverside,
California, more specifically identified as A.P.N. 532-130-011 & 012 (the “Property”).

Easement - SoCalGas is the owner of that certain right-of-way recorded as instrument number 8283 on October
18, 1947, in the County Recorder’s Office of Riverside County, California (“Easement”) which covers a portion of
the Property and pursuant to which SoCalGas utilized for a 30" inch pipeline and appurtenances (“Pipeline”)
under a portion of the Property.

SoCalGas is also the owner of that certain right-of-way recorded as instrument number 32,709 on July 31, 1970
(Parcel 1), in the County Recorder’s Office of Riverside County, California (‘Easement”) which covers a portion of
the Property and pursuant to which SoCalGas installed a 30" inch pipeline and appurtenances (“Pipeline”) under a
portion of the Property.

SoCalGas is also the owner of that certain right-of-way recorded as instrument number 32,709 on July 31, 1970
(Parcel 2), in the County Recorder’s Office of Riverside County, California (“Easement”) which covers a portion of
the Property and pursuant to which SoCalGas installed a 24” inch pipeline and appurtenances (“Pipeline”) under a
portion of the Property.

SoCalGas is also the owner of that certain right-of-way recorded as instrument number 32,708 on January 8,
1970, in the County Recorder’s Office of Riverside County, California ("Easement”) which covers a portion of the
Property and pursuant to which SoCalGas installed a 36" inch pipeline and appurtenances (“Pipeline”) under a
portion of the Property.

Temporary Workspace and Work - SoCalGas requests the right to temporarily stage and store construction
equipment, construction materials, and supplies, including but not limited to overnight parking of construction
equipment, vehicle parking, recycling bins, trash dumpsters; placement/use of office trailers; placement use of
storage containers; overnight storage of hydrotest water and associated tanks; and, storage of temporary fencing
materials, traffic cones, and other traffic control devices. There may be periodic performance of minor pipe
fabrication, welding, bending, alterations and testing. This could include pipe cutting and arc welding performed
within local, state, and federal guidelines and requirements for safety and environmental precautions. There may
also be placement and/or use of portable toilets with containment and hand washing facilities (the “Work”).
SoCalGas requests the right to perform the Work within an area of approximately 132,000 square feet as shown
on the attached survey exhibit. This area is referred to hereafter (individually and collectively) as “Temporary
Workspace”. See the survey exhibit attached hereto and incorporated by reference.

Owner’s Consent - Owner grants SoCalGas (including its subcontractors) permission to enter and use the
Temporary Workspace for purposes of performing the Work. Work may be conducted by SoCalGas or by its
subcontractors during the days and hours permitted by the local governing agency or any applicable permit. If
any conflict arises between Work and any other uses of the Property, then SoCalGas and Owner shall work
together diligently and in good faith to resolve any such conflicts.

Agency Permitting and Compliance - City, State, and or Federal jurisdictions may require SoCalGas to comply
with specific laws applicable to the Work including but not limited to; zoning, hazardous materials, and
environmental. The Owner hereby agrees to cooperate with SoCalGas to obtain any permits or file any site plans
that may be needed for the duration of SoCalGas’ use of the Property. SoCalGas agrees to remain in compliance
with all applicable laws, regulations or permitting restrictions and will provide notice and or copies of permits to
Owner as required.

Page 1 of 3
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Payment and Time Period - After SoCalGas has received the Owner's executed Agreement, and the completed
IRS W-9 form, SoCalGas shall pay Owner a total of $8,764.00 for the use of the Temporary Workspace. Payment
shall be sent by SoCalGas’ accounting department once the executed documents are received. SoCal Gas
(including its subcontractors) shall have access to and use of the Temporary Workspace for a period of six
consecutive months, commencing on or about May 20th, 2019 to on or about November 20th, 2019
(“Basic Term”). In the unlikely event SoCal Gas needs extra time on the Temporary Workspace, Owner agrees
that SoCal Gas may have additional monthly periods for the sum of $1,461.00 per month (or portion thereof), not
to exceed six additional months.

Restoration - At the completion of the Work, SoCalGas (including through its subcontractors) will restore the
Temporary Workspace to as near to its original condition and appearance as is reasonably possible.

Indemnification - SoCalGas shall indemnify, hold harmless and defend Owner and each of its officers, officials,
employees, agents and volunteers from any and all loss, liability, fines, penalties, forfeitures, costs and damages
(whether in contract, tort or strict liability, including but not limited to personal injury, death at any time and
property damage) incurred by Owner, SoCalGas or any other person, and from any and all claims, demands and
actions in law or equity (including attorney's fees and litigation expenses), arising or alleged to have arisen directly
or indirectly from the negligent or intentional acts or omissions, or willful misconduct of SoCalGas or any of its
officers, officials, employees, agents, persons under the supervision of SoCalGas, consultants, sub-consultants,
engineers, contractors, subcontractors, vendors, suppliers, invitees, or anyone employed directly or indirectly by
any of them in the performance of this Agreement.

If SoCalGas should contract or subcontract all or any portion of the work to be performed under this Agreement,
SoCalGas shall require each contractor or subcontractor to indemnify, hold harmless and defend Owner and each
of its officers, officials, employees, agents and volunteers in accordance with the terms of the preceding
paragraph.

It is understood and agreed that SoCalGas maintain insurance policies or self-insurance programs to fund their
respective liabilities. SoCalGas agrees that such respective program or policy coverage for Workers'
Compensation shall contain a waiver of subrogation as to Owner and each of its officers, officials, employees,
agents and volunteers. Evidence of Insurance, e.g., Certificates of Insurance or other similar documentation,
shall not be required of SoCalGas under this Agreement.

Entire Agreement - This Agreement constitutes the entire agreement between the parties relating to the Work
and SoCalGas’s entry onto the Property. Any prior agreements, promises, negotiations or representations not
expressly set forth herein are of no force and effect.

Severability - If any term or provision of this Agreement shall, to any extent, be held invalid or unenforceable, the
remainder of this Agreement shall not be affected and shall remain in full force and effect.

No Waiver - A waiver or a breach of a covenant or provision of this Agreement shall not be deemed a waiver of
any other covenant or provision in this Agreement and no waiver shall be valid unless in writing and executed by
the waiving party.

Governing Law - This Agreement shall be governed and construed in accordance with the laws of the State of
California. If either party is required to commence any proceeding or legal action to enforce or interpret any term,
covenant or condition of this Agreement, the prevailing party in such proceeding or action shall be entitled to recover from
the other party its reasonable attorney's fees and legal expenses.

Recordation - This Agreement shall not be recorded. However, the Owner agrees that upon any transfer of title

involving the Property during the period of the Agreement, the Owner shall give written notice of the Agreement to
the new owner or transferee and written notice of the transfer to SoCalGas to the address below.

Page 2 of 3
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The parties have read this Agreement, understand it, and agree to be bound by its terms as of the date first set
forth above.

SoCalGas City of Banning
Andrew |. Thompson Signature
Land Services Manager
For SoCalGas
555 W. 5" St. GT22P3, Los Angeles, CA 90013 Name and Title
Date: Date:

Page 3 of 3
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ATTACHMENT 3
Proposed Site Plans (2)
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CITY OF BANNING
CITY COUNCIL REPORT

TO: CITY COUNCIL

FROM: Doug Séhulze, City Manager

PREPARED BY: Art Vela, Director of Public Works

MEETING DATE: April 23, 2019

SUBJECT: Resolution, Declaring the Intention to Levy and Collect
Assessments for Fiscal Year 2019/2020, Approving the

Engineer’s Report and Setting the Date for the Public Hearing
for Landscape Maintenance District No. 1

RECOMMENDED ACTION:

Staff recommends that the City Council adopt Resolution 2019-
1. That the City Council adopt Resolution No. 2019- , Declaring the Intention
to Levy and Collect Assessments, Approving the Engineer's Report and Setting
the Date for the Public Hearing for Landscape Maintenance District No. 1.

2. Authorizing the City Clerk to certify the adoption of this resolution and shall cause
a certified resolution to be filed in the book of original resolutions

BACKGROUND:

In accordance with the “Landscaping and Lighting Act of 1972” (“1972 Act”) of the Streets
and Highways Code, the City Council adopted a resolution on August 14, 1990 ordering
the formation of Landscape Maintenance District No. 1, (“the District”). An additional five
tracts and three tentative tracts were annexed (Annexation No. 1) into LMD No. 1
when the City Council approved Resolution No. 2005-36 on May 10, 2005. A map
displaying the District is attached. On February 26, 2019 the City Council approved
Resolution No. 2019-24, initiating proceedings for the fiscal year update of LMD No.1.
The District, by special benefit assessments, provides funding for the operation and
maintenance of certain landscape areas within the City of Banning, all of which were
constructed as part as private development projects and all of which are located in the

1
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public right-of-way. The 1972 Act requires that assessments are to be levied according
to benefit rather than according to assessed value.

Adoption of this Resolution will accomplish three goals for the fiscal year update and
renewal of LMD No. 1. First, it provides the resolution of intention to levy and collect
assessments; second, it permits the City Council to review and approve the Engineer’s
Report; and third, it sets the date and time for a public hearing. Subsequent to the
approval of this Resolution, the City Council will be requested to confirm the
assessments for Fiscal Year 2019/20.

The Engineer's Report, reflecting the detail of proposed assessments, was forwarded
to the City Council under a separate cover and is on file with the City Clerk. Upon
approval of this resolution, the public hearing will be held at the regularly scheduled
City Council meeting on May 28, 2019, at 5:00 p.m., as shown in the attached
schedule, Attachment 3. A detailed list of tracts in LMD No. 1 and their respective
assessments is shown as Attachment 4.

For Fiscal Year 2019/2020, the Engineer's Report does reflect a Consumer Price
Index (CPI) percentage increase of 2.7% on the assessments over the last fiscal year
applied only to those tracts annexed into LMD No.1 (currently six built tracts) in 2005,
at which time, those property owners authorized the CPI adjustment. This increase is
primarily due to the fact that water utility costs will increase as some of the water
meters were charged the municipal rate instead of the retail rate. All LMD water
accounts will now be charged the retail rate resulting in much higher utility costs.

JUSTIFICATION:

The City Council approved the formation of Landscape Maintenance District (LMD) No. 1
by adopting Resolution No. 1990-59 on August 14, 1990. The adoption of this
Resolution will enable the Director of Public Works/City Engineer to assess the property
owners located within LMD No. 1 to provide for the funding required to maintain
landscape areas located within the public right-of-way directly benefiting said property
owners.

FISCAL IMPACT:

Based on the proposed assessments, the estimated revenues for Fiscal Year 2019/20
for LMD No. 1 will be approximately $139,226, with the 2.7% CPI increase applied to
the existing tracts annexed into the LMD in 2005, all within Zone D. If approved, the
annual assessment for a single-family dwelling in Zone D would increase from the
current rate of $204.85, to $210.38.

The estimated expenses are $151,000, a shortfall of approximately $12,000 which will
be covered by the fund balance, currently at $298,151. The increase in expenses next
Fiscal Year is due to the change in water rates from municipal to retail.
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ATTACHMENT 1

(Resolution No. 2019-___ )
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RESOLUTION NO. 2019-

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BANNING,
CALIFORNIA, DECLARING THE INTENTION TO LEVY AND COLLECT
ASSESSMENTS FOR FISCAL YEAR 2019/2020, APPROVING THE ENGINEER’S
REPORT, AND SETTING THE DATE FOR THE PUBLIC HEARING FOR
LANDSCAPE MAINTENANCE DISTRICT NO. 1

WHEREAS, at its regularly scheduled meeting on August 14, 1990, the City
Council of the City of Banning (City Council) adopted Resolution No. 1990-59,
authorizing the formation of Landscape Maintenance District No. 1 (LMD No. 1); and

WHEREAS, at its regularly scheduled meeting on May 10, 2005, the City
Council adopted Resolution No. 2005-36, ordering the annexation of an additional five
tracts and three tentative tracts to the City's LMD No. 1; and

WHEREAS, at its regularly scheduled meeting on February 26, 2019 the City
Council adopted Resolution No. 2019-24, initiating proceedings for the fiscal year
renewal of LMD No. 1 pursuant to the “Landscaping and Lighting Act of 1972,” Part 2
(commencing with Sec. 22500) of Division 15 of the Streets and Highways code, for
the operation, maintenance and servicing of landscape medians, parkways, perimeter
strips and slopes adjacent to sidewalks, flood detention or retention basins, and the
irrigation of the above facilities and all appurtenant facilities related thereto; and

WHEREAS, by said Resolution the City Council ordered the City Engineer to
prepare and file a report with the City Clerk in accordance with Article 4 (commencing
with Sec. 22565) of Chapter 1 of Part 2 of Division 15 of the Streets and Highways
code; and

WHEREAS, the City Engineer has filed such report with the City Clerk, and
such report has been presented to and considered by the City Council; and

WHEREAS, it is essential that the City Council adopt Resolution No. 2019-_
so that the City may assess and collect assessments from the property owners located
within LMD No. 1; and

WHEREAS, the City Council hereby finds that the funding for LMD No. 1 is
available through a special assessment of property owners located within the District.

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of
Banning as follows:

SECTION 1. That the City Council hereby declares its intention to levy and collect
assessments within LMD No. 1 for the Fiscal Year 2019/20 pursuant to the
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“Landscaping and Lighting Act of 1972." The area to be assessed is located in the
City of Banning, Riverside County. The boundaries of LMD No. 1 are described in
Attachment “2”, and are on file in the Office of the City Clerk and City Engineer.

SECTION 2. That the purpose of LMD No. 1 is for the maintenance and servicing of
landscape medians and parkways, perimeter strips and backup walls, landscaped
hillsides with high visibility, side slopes adjacent to sidewalks, flood detention or
retention basins, and the irrigation of the above facilities.

SECTION 3. That the Engineer's Report, which is on file with the City Clerk and
considered by the City Council at the meeting at which this Resolution has been
adopted, is hereby approved and considered final. All interested persons are referred
to that report for a full and detailed description of the work, the boundaries of the
proposed assessment district, and the proposed assessments upon assessable lots
and parcels of land within LMD No. 1.

SECTION 4. That the deputy City Clerk shall give notice of the time and place of said
public hearing by advertising a copy of the resolution once in the local newspaper and
provide a posted notice not less than ten (10) days before the date of the hearing.

SECTION 5. That on Tuesday, May 28, 2019, at the hour of 5:00 p.m., during the
course of its regularly scheduled meeting, the City Council will conduct a public
hearing on the question of the levy of the proposed annual assessment. The hearing
will be held at Banning City Hall, 99 E. Ramsey Street, Banning, California.

SECTION 6. The City Clerk shall certify to the adoption of this resolution and shall
cause a certified resolution to be filed in the book of original resolutions.

PASSED, ADOPTED AND APPROVED this 23rd day of April, 2019.

Arthur L. Welch, Mayor
City of Banning

ATTEST:

Daryl Betancur, Deputy City Clerk
City of Banning
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APPROVED AS TO FORM
AND LEGAL CONTENT:

Kevin G. Ennis, Esq., City Attorney
Richards, Watson & Gershon

[This space intentionally left blank]
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CERTIFICATION:
I, Daryl Betancur, Deputy City Clerk of the City of Banning, California, do hereby certify
that the foregoing Resolution 2019- was duly adopted by the City Council of the City
of Banning at a Regular Meeting thereof held on the 23 of April, 2019.
AYES:
NOES:
ABSENT:

ABSTAIN:

Daryl Betancur, Deputy City Clerk
City of Banning
Banning, California
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ATTACHMENT 2

(LMD No. 1 Map for FY 2019/2020)
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ATTACHMENT 3

(Tentative Schedule for Updating Landscape Maintenance District No. 1)
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Tentative Schedule for Updating Landscape Maintenance District No. 1

ltem Council Meeting
Resolution Initiating Update February 26, 2019
Resolution of Intention (Approving Engineer's April 23, 2019
Report)
Resolution Confirming Assessment (Public May 28, 2019
Hearing)

Resolution No. 2019-
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ATTACHMENT 4

(Landscape Maintenance District No. 1 Tracts and Assessments for
Fiscal Year 2019/2020)
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Landscape Maintenance District No. 1 Tracts and Assessments for
Fiscal Year 2019/2020

Proposed Cost/AU
Tract No. No. of AU Zone (FY 2019/20)
22810 43 A $108.90
22811 39 A $108.90
22913 9 A $108.90
21882 134 B $113.31
23446 138 B $113.31
29721 21 B $113.31
30186 107 B $113.31
30222 121 B $113.31
32109 38 B $113.31
23598 97 C $98.91
Tentative 36939 (98) C $98.91

28252 70 D $210.38
30793 43 D $210.38
31833 17 D $210.38
31834 18 D $210.38
31835 33 D $210.38
30906* 87 D $210.38
Total 1,015 $139,226.30

AU= Assessment Unit

(#) = Tract not yet completed or will not be accepted into the Landscape
Maintenance District during the next Fiscal Year. Not included in total AU.

*Tract No. 30906 has a total of 303 AU; therefore, a total of 216 remain.

Resolution No. 2019-XX



Page 131

THIS PAGE
INTENTIONALLY LEFT
BLANK



Page 132



Page 133



Page 134

ATTACHMENT 1

Funding Agreement between
the City of Banning and the
Banning Chamber of
Commerce for Economic and
Business Development
Services

Agreement for Sponsorship with Banning Chamber of Commerce
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FUNDING AGREEMENT BETWEEN THE CITY OF BANNING
AND THE BANNING CHAMBER OF COMMERCE FOR
ECONOMIC AND BUSINESS DEVELOPMENT SERVICES

THIS FUNDING AGREEMENT (“Agreement”) is made and effective this 23" day of April,
2019, by and between the City of Banning, a municipal corporation (“City”), and the Banning
Chamber of Commerce, a California non-profit corporation (“Chamber”) (collectively, the
“Parties”). In consideration of the mutual covenants, conditions and undertakings set forth
herein, the parties agree as follows:

1. RECITALS

This Agreement is made with respect to the following facts and purposes which each of
the parties acknowledge and agree are true and correct:

a. Cityis desirous of promoting its advantages as a business, industrial, tourist and
resident center; disseminating information relative thereto, and of properly
following up and giving consideration to inquiries made relative to various City
activities, and its possibilities as such to residential, industrial, tourist and
business interests.

b. Chamber has special knowledge, experience and facilities for dissemination of
information; and is organized for and equipped to carry on promotional activities
on City’s behalf; and to publicize and exploit its advantages.

c. Such activities are recognized by law as being in the public interest and serving
public purpose.

2. TERM

This Agreement shall commence on May 1, 2019, and shall remain and continue in
effect until tasks described herein are completed, but in no event later than June 30, 2022,
unless sooner terminated pursuant to the provisions of this Agreement.

3. CONSIDERATION/PAYMENT

a. City shall provide Economic Development Funding valued at an amount not to
exceed Five Thousand Dollars and No Cents ($5,000.00), for fiscal year 2018 —
2019 and Twenty-Three Thousand Dollars and No Cents ($23,000.00), for the
remaining two years, for a total amount of Fifty-One Thousand Dollars and No
Cents (551,000.00) for the total term of this agreement; which will be allocated
to pay for services and tasks described and set forth in Exhibit “A”, attached
hereto and incorporated herein as though set forth in full. Chamber shall
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complete the tasks according to the schedule of performance which is set forth
in Exhibit “B”.

b. Chamber shall not be compensated for any services rendered in connection with
its performance of this Agreement which are in addition to those set forth
herein, unless such additional services are authorized in advance and in writing
by the City Manager. Chamber shall be compensated for any additional services
in the amounts and in the manner agreed to by City Manager and Chamber at
time City’s written authorization is given to Chamber for the performance of said
services.

c. Chamber will submit a quarterly invoice for actual services performed. Payment
shall be made within thirty (30) calendar days of receipt of the invoice.

4. PERFORMANCE

Chamber shall at all times faithfully, competently and to the best of its ability,
experience, and talent, perform all tasks described herein. Chamber shall employ, at a
minimum, generally accepted standards and practices utilized by persons engaged in providing
similar services as are required of Chamber hereunder in meeting its obligations under this
Agreement.

5. INDEMNIFICATION

Chamber agrees to defend, indemnify, protect and hold harmless City, and its officers,
officials, employees, and volunteers, from and against any and all claims, demands, losses,
defense costs or expenses, including attorney fees and expert witness fees, or liability of any
kind or nature which City, its officers, agents, employees, or volunteers, may sustain or incur or
which may be imposed upon them for injury to or death of persons, or damage to property
arising out of Chamber’s negligent or wrongful acts or omissions arising out of or in any way
related to the performance or non-performance of this Agreement, excepting only liability
arising out of City’s negligence.

6. SUSPENSION OR TERMINATION OF AGREEMENT WITHOUT CAUSE

a. City may at any time, for any reason, with or without cause, suspend or
terminate this Agreement, or any portion thereof, by serving upon Chamber at
least thirty (30) calendar days’ prior written notice. Upon receipt of said notice,
Chamber shall immediately cease all work under this Agreement, unless the
notice provides otherwise. If City suspends or terminates a portion of this
Agreement such suspension or termination shall make void or invalidate the
remainder of this Agreement.
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In the event this Agreement is terminated pursuant to this Section, City shall pay
to Chamber the actual value of the work performed up to the time of
termination, provided that the work performed is of value to City. Upon
termination of the Agreement pursuant to this Section, Chamber will submit an
invoice to City, pursuant to Section entitled “CONSIDERATION/PAYMENT”
herein.

7. DEFAULT OF CONSULTANT

a.

Chamber’s failure to comply with the provisions of this Agreement shall
constitute a default. In the event that Chamber is in default for cause under the
terms of this Agreement, City shall have no obligation or duty to continue
compensating Chamber for any work performed after the date of default and
can terminate this Agreement immediately by written notice to Chamber. If such
failure by Chamber to make progress in the performance of work hereunder
arises out of causes beyond Chamber’s control, and without fault or negligence
of Chamber, it shall not be considered a default.

If the City Manager or his/her designee determines that Chamber is in default in
the performance of any of the terms or conditions of this Agreement, he/she
shall serve Chamber with written notice of the default. Chamber shall have ten
(10) calendar days after service upon it of said notice in which to cure the default
by rendering a satisfactory performance. In the event that Chamber fails to cure
its default within such period of time, City shall have the right, notwithstanding
any other provisions of this Agreement, to terminate this Agreement without
further notice and without prejudice to any other remedy to which it may be
entitled at law, in equity or under this Agreement.

8. OWNERSHIP OF DOCUMENTS

a.

Chamber shall maintain complete and accurate records with respect to sales,
costs, expenses, receipts, and other such information required by City that relate
to the performance of services under this Agreement. Chamber shall maintain
adequate records of services provided in sufficient detail to permit an evaluation
of services. All such records shall be maintained in accordance with generally
accepted accounting principles and shall be clearly identified and readily
accessible. Chamber shall provide free access to City’s representatives or its
designees at reasonable times to such books and records, shall permit City to
make transcripts there from as necessary, and shall allow inspection of all work,
data, documents, proceedings and activities related to this Agreement. Such

3
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records, together with supporting documents, shall be maintained for a period of
three (3) years after receipt of final payment.

b. Upon completion of, or in the event of termination or suspension of this
Agreement, all original documents, designs, drawings, maps, models, computer
files containing data generated for the work, surveys, notes, and other
documents prepared in the course of providing the services to be performed
pursuant to this Agreement shall become City’s sole property and may be used,
reused, or otherwise disposed of by City without the permission of Chamber.
With respect to computer files containing data generated for the work, Chamber
shall make available to City, upon reasonable written request by City, the
necessary computer software and hardware for purposes of accessing,
compiling, transferring and printing computer files.

9. INSURANCE

Chamber shall secure and maintain from a State of California admitted insurance
company, pay for and maintain in full force and effect for the duration of this Agreement an
insurance policy of comprehensive general liability against claims for injuries to persons or
damages to property, which may arise from or in connection with the performance of the work
hereunder by May 1, 2019, by its agents, representatives, or employees.

a. Minimum Scope of Insurance. Coverage shall be at least as broad as:

i. Insurance Services Office Commercial General Liability form No.
CG 0001 11 85 or 88.

ii. Insurance Services Office Business Auto Coverage form No. 00 01
06 92 covering Automobile Liability, code 1 (any auto). If the
Recipient owns no automobiles, a non-owned auto endorsement
to the General Liability policy described above is acceptable.

iii. Worker’'s Compensation insurance as required by the State of
California and Employer’s Liability Insurance. If the Recipient has
no employees while performing under this Agreement, worker’s
compensation insurance is not required, but Chamber shall
execute a declaration that it has no employees.

b. Minimum Limits of Insurance. Chamber shall maintain limits no less than:

i. General Liability: One million ($1,000,000) per occurrence for
bodily injury, personal injury and property damage. If Commercial
General Liability Insurance or other form with a general aggregate
limit is used, either the general aggregate limit shall apply

4
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separately to this project/location or the general aggregate limit
shall be twice the required occurrence limit.

Automobile Liability: One million ($1,000,000) per accident for
bodily injury and property damage.

Worker’s Compensation as required by the State of California;
Employer’s Liability: One million ($1,000,000) per accident for
bodily injury or disease.

Deductibles and Self-Insured Retentions. Any deductibles or self insured

retentions shall not exceed Twenty Five Thousand Dollars and No Cents

($25,000.00).

Other Insurance Provisions. The general liability and automobile liability policies

are to contain, or be endorsed to contain, the following provisions:

The City of Banning, and its officers, officials, employees, and
volunteers, are to be covered as insured’s, as respects: liability
arising out of activities performed by or on behalf of Chamber;
products and completed operations of Chamber; premises owned,
occupied or used by Chamber; or automobiles owned, leased,
hired or borrowed by Chamber. The coverage shall contain no
special limitations on the scope of protection afforded to City, and
its officers, officials, employees, or volunteers.

For any claims related to this project, Chamber’s insurance
coverage shall be primary insurance as respects City, and its
officers, officials, employees, or volunteers. Any insurance or self-
insured maintained by City, and its officers, officials, employees,
or volunteers, shall be excess of Chamber’s insurance and shall
not contribute with it.

Any failure to comply with reporting or other provisions of the
policies including breaches of warranties shall not affect coverage
provided to City, and its officers, officials, employees, or
volunteers.

Chamber’s insurance shall apply separately to each insured
against whom claim is made or suit is brought, except with
respect to the limits of the insurer’s liability.

5
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v. Each insurance policy required by this Agreement shall be
endorsed to state: should the policy be canceled before the
expiration date the issuing insurer will endeavor to mail thirty (30)
calendar days’ prior written notice to City.

vi. If insurance coverage is canceled or, reduced in coverage or in
limits Chamber shall within two (2) business days of notice from
insurer phone, fax, and/or notify City via certified mail, return
receipt requested of the changes to or cancellation of the policy.

e. Acceptability of Insurers. Insurance is to be placed with insurers with a current
A.M. Best rating of A-:VIl or better, unless otherwise acceptable to City. Self-
insurance shall not be considered to comply with these insurance requirements.

f. Verification of Coverage. Chamber shall furnish City with original endorsements
effecting coverage required by this Section 9. The endorsements are to be signed
by a person authorized by that insurer to bind coverage on its behalf. The
endorsements are to be on forms provided by City. All endorsements are to be
received and approved by City before services commence. As an alternative to
City’s forms, Chamber’s insurer may provide complete, certified copies of all
required insurance policies, including endorsements affecting the coverage
required by this Section 9.

10. GOVERNING LAW

City and Chamber understand and agree that the laws of the State of California shall
govern the rights, obligations, duties, and liabilities of the parties to this Agreement and also
govern the interpretation of this Agreement. Any litigation concerning this Agreement shall
take place in the municipal, superior, or federal district court with geographic jurisdiction over
City. In the event such litigation is filed by one party against the other to enforce its rights
under this Agreement, the prevailing party, as determined by the Court’s judgment, shall be
entitled to reasonable attorneys’ fees and litigation expenses for the relief granted.

11. LEGAL RESPONSIBILITIES

Chamber shall keep itself informed of all local, state and federal ordinances, laws, and
regulations that in any manner affect those employed by it or in any way affect the

6



Page 141

performance of its services pursuant to this Agreement. Chamber shall at all times observe and
comply with all such ordinances, laws, and regulations. City, and its officers and employees,
shall not be liable at law or in equity occasioned by failure of Chamber to comply with this
Section.

12. ASSIGNMENT

Chamber shall not assign the performance of this Agreement, nor any part thereof, nor
any monies due hereunder, without prior written consent of City.

13. NOTICES

Any notices which either party may desire to give to the other party under this
Agreement must be in writing and may be given either by (i) personal service, (ii) delivery by a
reputable document delivery service, such as but not limited to, Federal Express, that provides
a receipt showing date and time of delivery, or (iii) mailing in the United States Mail, certified
mail, postage prepaid, return receipt requested, addressed to the address of the Party as set
forth below or at any other address as that Party may later designate by Notice:

Mailing Address: City of Banning
Attn: City Manager
99 E. Ramsey Street
Banning, CA 92220

To Recipient: Banning Chamber of Commerce
Attn: President
60 E. Ramsey Street
Banning, CA 92220

14. INDEPENDENT CONTRACTOR

a. Chamber shall at all times remain as to City a wholly independent contractor.
The personnel performing the services under this Agreement on behalf of
Chamber shall at all times be under Chamber’s exclusive direction and control.
Neither City nor any of its officers, employees, agents, or volunteers shall have
control over the conduct of Chamber or any of Chamber’s officers, employees, or
agents except as set forth in this Agreement. Chamber shall not at any time or in
any manner represent that it or any of its officers, employees, or agents are in
any manner officers, employees, or agents of City. Chamber shall not incur or
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have the power to incur any debt, obligation, or liability whatever against City, or
bind City in any manner.

b. No employee benefits shall be available to Chamber in connection with the
performance of this Agreement. Except for the fees paid to Chamber as provided
in the Agreement, City shall not pay salaries, wages, or other compensation to
Chamber for performing services hereunder for City. City shall not be liable for
compensation or indemnification to Chamber for injury or sickness arising out of
performing services hereunder.

15. ENTIRE AGREEMENT

This Agreement contains the entire understanding between the Parties relating to the
obligations of the Parties described in this Agreement. All prior or contemporaneous
agreements, understandings, representations, and statements, oral or written, are merged into
this Agreement and shall be of no further force or effect. Each Party is entering into this
Agreement based solely upon the representations set forth herein and upon each Party’s own
independent investigation of any and all facts such Party deems material.

16. AUTHORITY TO EXECUTE THIS AGREEMENT

The person or persons executing this Agreement on behalf of Chamber warrants and
represents that he or she has the authority to execute this Agreement on behalf of Chamber
and has the authority to bind Chamber to the performance of its obligations hereunder. The
City Manager is authorized to enter into an amendment on behalf of City to make the following
non-substantive modifications to the agreement: (a) name changes; (b) extension of time; (c)
non-monetary changes in scope of work; (d) agreement termination.

[SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed

the day and year first above written.

CITY OF BANNING

By:

Douglas Schulze, City Manager

ATTEST:

By:

Daryl Betancur, Deputy City Clerk

APPROVED AS TO FORM:

By:

Kevin Ennis, City Attorney

Banning Chamber of Commerce

By:

Robert Ybarra, President
By:

Arthur Cabral, Secretary
By:
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EXHIBIT “A”

SERVICES TO BE PROVIDED TO THE CITY OF BANNING FOR SPONSORSHIP

Chamber shall undertake, during the term of this Agreement, to carry on promotional activities
on City’s behalf, and to particularly render the following services:

1.

On a biennial (every other year) basis, create and produce full-color City map to
be distributed at Chamber offices and City Hall. To be paid for by
advertisements. Chamber will complete new map during the term of this
Agreement with delivery to City and available to the public by October 1, 2019.

Collaborate with City to coordinate and host annual “State of the City Address.”
Chamber will assist City in producing a professional visual presentation —
PowerPoint for the State of the City Address. Chamber shall provide signage,
prior to and for the State of the City, including notification leading to event and
announcements.

Chamber will provide support, when given ample notice, to City Special Events
including, but not limited to, City’s Annual Birthday Celebration, Stagecoach
Days, Phineas Christmas Tree Festival of Lights Event, and Cool Summer Nights.
Chamber will provide labor and resources to support and assist with production
and delivery of the four events listed above.

Chamber will recognize City as a “Chamber of Commerce Board member” and
provide similar benefits to City including, but not limited to, advertising and
representation. A non-elected City Official will hold a Board of Directors position
as an Ex-Officio, non-voting member of the Chamber Board and be listed as a
Board Member on all Chamber publications.

Chamber will conduct quarterly “Business Leaders Roundtable” discussions.
Roundtable discussions will invite business leaders from various industry sectors
to meet with City officials for the purpose of discussing business needs and
issues associated with City’s General Plan, policies, and other City services.
Chamber will organize and produce the “Business Leaders Roundtable.”

Chamber will partner with the City Manager’s Office to visit up to 20 existing
businesses to determine business climate and needs. Chamber will organize and
schedule at least four (4) business visitations per quarter (sixteen annually).
Businesses to be interviewed will be coordinated and approved by City in
advance.

10
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EXHIBIT “B”
PAYMENT RATE AND SCHEDULE

That in consideration of the promotional activities and services performed by the Chamber for
City, as set forth in Exhibit “A” hereof, City hereby agrees to pay Chamber, during the term of
this Agreement, the sum of not to exceed Five Thousand Dollars and No Cents ($5,000.00) for
fiscal year 2018 — 2019 and Twenty-Three Thousand Dollars and No Cents ($23,000.00) for the
remaining two years; for a total amount of Fifty-One Thousand Dollars and No Cents
(551,000.00) for the total term of this Agreement.

Deliverable Budget Quarter 1 Quarter 2 Quarter 3 Quarter 4

7/1to0 9/30 10/1to 12/31 1/1to3/31 4/1to 6/30
1 $2,500 $2,500 $0 $0 50
2 $2,500 SO $2,500 S0 S0
3 $8,000 $2,000 $2,000 $2,000 $2,000
4 $0 $0 $0 $0 $0
5 $2,500 $625 $625 $625 $625
6 $2,500 S625 S625 $625 $625
7 $3,000 S0 S0 $1,500 $1,500
8 $2,000 $500 $500 $500 $500
9 SO SO SO S0 SO
10 S0 SO SO S0 SO
Total $23,000 $6,250 $6,250 $5,250 $5,250

12
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CITY OF BANNING
CITY COUNCIL REPORT

STAGECOACH TOWN USA

el Mistary = Prasgierans Taw

TO: CITY COUNCIL
FROM: Douglas Schulze, City Manager

PREPARED BY: Adam Rush, Community Development Director
Sandra Calderon, Development Project Coordinator

MEETING DATE: April 23, 2019

SUBJECT: Discuss and Consider Approving a twelve (12) month
extension for Tentative Parcel Map 33326 located
generally north of Sun Lakes Boulevard and east of
Highland Springs Avenue; APN 419-140-057 granting the
requested twelve (12) month extension.

RECOMMENDED ACTION:

That the City Council Adopt Resolution 2019-__

1. Conduct a Public Hearing on the extension of time for Tentative Parcel Map
33326; and

2. Approve a twelve (12) month extension of time for Tentative Parcel Map
33326.

JUSTIFICATION:

The property owner is currently marketing to development partners with the intent
to develop a commercial center and requests the extension to allow for additional
time for further planning and processing of final engineering and improvement
plans.

After approval of a tentative subdivision map, actions typically required to be
completed by a property owner prior to final map approval include development of
rough and precise grading plans, water and wastewater plans, stormwater
pollution prevention plans, water quality management plans, final soils and
hydrology reports, street improvement plans, and bonding for required
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improvements, along with completion of applicable map and environmental
mitigation measures.

In accordance with California Government Code (CGC) Section 66452.6 (a) (1),
the approval of a Tentative Map shall expire 24 months after it is approved. CGC
Section 66452.6 (e) allows for extensions of time for approved tentative tract maps
if an application for extension is submitted prior to its expiration. Tentative tract
maps may be extended for a period or periods not exceeding a total of six years.
Therefore, an approved tentative tract map may remain active for a total of eight
years before expiring. Additional extensions of time may result from the filing of a
final map for part of the property, or for acts of the State Legislature known as
automatic “Legislative Extensions”; which has occurred pursuant to three separate
legislative actions, passed by the state legislator and signed by the Governor.

BACKGROUND:

On March 28, 2006, by adoption of Resolution 2006-37, the City Council approved
Tentative Parcel Map 33326 to allow the subdivision of the approximately 47.1 acre
site into 14 Commercial Parcels ranging in size from 1.3 to 5.5 acres. The approval
provided the applicant two (2) years in which to record the map (until March 2008).

In April 8, 2008, the City Council approved the first twelve (12) month extension of
time for Tentative Parcel Map 33326 by adoption of Resolution 2008-38.
Therefore, said tentative parcel map’s new expiration date was March 28, 2009.

Actions by the State Legislature, specifically SB 1185, AB 333, AB 208, and AB
116, extended TPM 33326 until March 28, 2016.

On March 22, 2016, the City Council approved the second twelve (12) month
extension of time for Tentative Parcel Map 33326 by adoption of Resolution 2016-
17. Therefore, said tentative parcel map’s next expiration date was March 28,
2017.

On March 14, 2017, The City Council approved the third twelve (12) month
extension of time for Tentative Parcel Map 33326 by adoption of Resolution 2017-
29. Therefore, said tentative parcel map’s next expiration date is March 28, 2018.

On March 13, 2018, the City Council approved the fourth twelve (12) month
extension of time for Tentative Parcel Map 33326 by adoption of Resolution 2018-
26. Therefore, said tentative parcel map’s next (current) expiration date is March
28, 2019.

If approved, this would grant the fifth extension and will require the project
proponent to record the subdivision map by March 28, 2020. Alternately, the
applicant could request approval for an additional year of extension.
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RESOLUTION 2019-__

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
BANNING, CALIFORNIA, APPROVING A TWELVE (12)
MONTH EXTENSION FOR TENTATIVE PARCEL MAP
33326 (TPM 33326)

WHEREAS, an application for time extension for Tentative Parcel Map 33326 has
been duly filed by:

Project Applicant: Banning 47, LLC

Project Location:  Generally located at the north of Sun Lakes Boulevard, east
of Highland Springs Avenue.

APN: 419-140-057

Project Area: 47.1 Acres

WHEREAS, it has been determined that no additional environmental review is
required pursuant to California Environmental Quality Act (CEQA) Guidelines Section
15162 in that a previous negative declaration was duly adopted and no substantial
changes to the project that require major revisions are proposed by the extension of time
for the tentative map; and

WHEREAS, on March 28, 2006, by adoption of Resolution 2006-37 the City
Council of the City of Banning approved Tentative Parcel Map 3326 to allow the
subdivision of approximately 47.1 acre site into 14 commercial parcels ranging in size
from 1.3 to 5.5 acres; and

WHEREAS, on April 8, 2008, by adoption of Resolution 2008-38 the City Council
of the City of Banning approved a twelve (12) month extension of time for Tentative Parcel
Map 33326 ; and

WHEREAS, Actions by the State Legislature specifically SB 1185, AB 333, AB 208
and AB 116 extended Tentative Tract Map No. 33013 to March 28, 2016; and

WHEREAS, on March 22, 2016, by adoption of Resolution 2016-17 the City
Council of the City of Banning approved a twelve (12) month extension of time for
Tentative Parcel Map 33326.

WHEREAS, on March 14, 2017, by adoption of Resolution 2017-29 the City
Council of the City of Banning approved a twelve (12) month extension of time for
Tentative Parcel Map 33326.

WHEREAS, on March 13, 2018, by adoption of Resolution 2018-26 the City

Council of the City of Banning approved a twelve (12) month extension of time for
Tentative Parcel Map 33326.

Reso. 2019-__
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NOW THEREFORE, BE IT RESOLVED, that the City Council of the City of
Banning hereby approve an additional twelve (12) month extension of time for Tentative
Parcel Map 33326 in accordance with Government Code Section 66452.6. Therefore,
said Tentative Parcel Map shall expire March 28, 2020.

The above action is final unless an appeal is filed pursuant to Section 17.68.100 of the
Banning Municipal Code within fifteen (15) calendar days following City Council action.

SECTION 1. The City Clerk shall certify as to the adoption of this resolution and
shall cause a certified copy to be filed in the book of original resolutions.

PASSED, APPROVED AND ADOPTED this 23" day of April 2019.

Arthur L. Welch, Mayor
City of Banning, California

APPROVED AS TO FORM
AND LEGAL CONTENT:

Kevin G. Ennis, City Attorney
Richards, Watson & Gershon

ATTEST:

Daryl Betancur, Deputy City Clerk
City of Banning, California

Reso. 2019-__
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CERTIFICATION:

|, Daryl Betancur, Deputy City Clerk of the City of Banning, California, do hereby certify that
the foregoing Resolution 2019-__ was duly adopted by the City Council of the City of
Banning at a regular meeting thereof held on the 23 day of April 2019 by the following

vote, to wit:

AYES:
NOES:
ABSENT:
ABSTAIN:

Daryl Betancur, Deputy City Clerk
City of Banning, California

Reso. 2019-__
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ATTACHMENT 2

Tentative Parcel Map 33326



T T s ¥/t N5 WOUNIA  MNDIS SY TR TVNOZWDH T e e 50 6L BT LY IHNIDN Gl
wenvion [P T T o oocecev e RIS B ot e S BT PR
02886 ON dVW | —m e i s | cogrum
o o s oy & s SEE T LA 7
— Liva0 Aave ¥ paTTE N KvIs Mesgasadami et et e | gy oy sies
ot 0 A5 ENINNVE 40 ALID A1 AR T waly 830G punsibiapun
H
m L, G 40, .. sogus) {735 o =
H 000 = i T3S e oI - .
m ﬂ LFFHLE HOIHIALNI 'aATE SIHVINNS i n
i | )
B T T A e 300 i ot st y - us
4 = ¢
¥
» e —
I st W = e
i = = e
3 7/ i N
3 i i
3 It 1
i o O [
: S (. e ; : e —Luﬂ w
M ; . = o ) ®.
] - x -
, F————S—— - - e s o
= PAlg saxeT ung

| ssouBpe gz
B seupe st

ss5046/oE L1} s5046/98 12

ss046/28 p5°) s ssolB/aE O

, R -
s ﬁ
£

* ¢1 "ON 139YVd SO i L L - i
* £L "ON 1308Vd B jouoe ey |2 Joupegsy .

ez

IOT DV ALY AN

R

1
3 L%
ZF 'ON 1308V 7 ‘ Ll "ON T30HVd 04 "ON 1334Yd.
1

H
Py w3

] 3 e TIDMNOS AHAVEDO4OL
g

i . "

' § ssa1bor Z07 ’ 624-6556 [606)

& m Jeurse go'z m s805/98 517 ssoubpoe 27 3 It Emw,.za_m__ w“h“m_m ,r_”m‘wﬁhmnnm..-u_wmwum

E Y roupeprz B . H sso1B/e pE s el A

6 "ON T324Vd % s Jaupe gLy il /28 pEY

1 8 ‘'ON 1324vd Jousoe sog ONS-04E (158) o022z (one)

[}

08
9 'ON 7324Vd

e
L-p0/55) .

-, P T e T O
_ - e ——

Sxeiw NG “INNAE D AT
[

8, 1881

ssoubyoe 105
J9U/IE pE
5 "ON T30HVd

\E1-618 (608) W

£2eza ¥a LbanmvE

T 373 10

BUIS0 VS AN KRN

FIODHIE

VR TIZafvd (G 1O MMD<S Sv EUVATINGA EDAT WG JD 301 (EGH Tl 40 STHONION DY

ssoib/2e g'g HOLLJIID§30 YOI

i 10u8 £5°G
£ "ON 1324Vd

S5046/08 105
JSUOE GBp
¥ "ON T32¥Vd

. ssosboe Lo'G
& 1ouE 2 29
Z "ON T328vd

ssosb/oe LO'S ST GIESY MNCAC) Yl S50 G) INOWIBTS ML
FI=21 ST O4Y %
JoUIE SLY *IWING K340 DL TR 0T E-L STAcHN "OINY 0~ | STINM (et
£ "ON T1304Vd

Pt CINILGIET
50 0NV

13 pwr 0 '8 Y3 Duraale)

e L, 5
T ISNIVLS NV D14103dS

JECTY ey

=

Z1S.

T - WY 40365 A2 05040

M 0365 1T NI 030404

——— o S2E |\
———— Aoy

o — —— e
f7iva OHINDZ

o 0r'ty - sy
BRI
movEuaY

£50-00 =817
0N 73UV 5. MOEEIEE!

§002 'Lsnony

M T33bvd ONS ND NMDHS S OHvATINOH S3INY) KNS 40 INM HIMON 341 40 AWIHIHON DN “WEE'S “WIH 'SEL 'Z1 NDUDIS NI DIWWLIS VINSDATNG 40 3IS 'ANNO3
JWSHINY 0 SO200T Savn T3 0 GG MMl 197S3Ve GHL ¥ODE N GI0HDI3Y NN 48 NWOKS SV 'SLLEL oy T30dd 40 TIHv HEONVRA3H IHL 20 nOLEDH ¥

9¢€€€ ON dVI T30HVd 3AILVLINIL

VINYO4ITVYD 40 3LVLS "ONINNVE 40 ALID JHL NI

22 Ml £l
NG g 3L SHOLSEATS
“d3¥ / HIINION3 Engo..usmniwz!u




Page 159

ATTACHMENT 3

Resolution 2006-37 (Original Approval),
Resolution 2008-38 (First Extension),
Resolution 2016-17 (Second Extension),
Resolution 2017-29 (Third Extension)
Resolution 2018-38 (Fourth Extension)
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RESOLUTION NO. 2006-37

A RESOLUTION OF THE CITY COUNCIL OF THE CITY
OF BANNING, CALIFORNIA APPROVING TENTATIVE
PARCEL MAP NO. 33326 PERTAINING TO
APPROXIMATELY 47.1 ACRES INTO 14 COMMERCIAL
PARCELS AND THREE LETTERED LOTS FOR STREETS
GENERALLY LOCATED ON SUN LAKES BOULEVARD,
APPROXIMATELY 750 FEET EAST OF HIGHLAND
SPRINGS AVENUE. APN: 419-140-057.

WHEREAS, an application for Lot Split 05-401 for TPM 33326, for a 14 lot subdivision
in the Sun Lakes Specific Plan area has been duly filed by:

Applicant / Owner: Silverstone Development

Authorized Agent: Tim Hamilton

Project Location: North of Sun Lakes Boulevard, east of Highland Springs
Avenue

APN Number: 419-140-057

Lot Area: 47.1 Acres

WHEREAS, the Municipal Code allows for the subdivision of approximately 47.1 acres
within the Sun Lakes Specific Plan area into 14 Commercial Parcels ranging in size from 1.3 to
5.5 acres in size subject to the approval of a Lot Split application; and

WHEREAS, on March 17, 2006, the City gave public notice as required under
Government Code Section 66451.3 by mailing to property owners within 300 feet of the site and
advertising in the Record Gazette newspaper of the holding of a public hearing at which the
project would be considered; and

WHEREAS, in accordance with Government Code Section 06452.3, the City has
provided the applicant with a copy of the Planning Department’s report and recommendation to
the City Council at least three (3) days prior to the below referenced noticed public hearing; and

WHEREAS, on March 28, 2006, the City Council of the City of Banning held the
noticed public hearing at which interested persons had an opportunity to testify in support of, or
opposition to, the Tentative Parcel Map and at which the City Council considered the Tentative
Parcel Map;

WHEREAS, at this public hearing on March 28, 2006, the City Council of the City of
Banning considered and heard public comments on approval of a Mitigated Negative Declaration
and Monitoring Program for the project by Resolution No. 2006-08.

C:\Windows\Temporary Internet CC RESOLUTION NO 2006-37
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NOW THEREFORE, the City Council of the City of Banning does hereby resolve,
determine and order as follows:

SECTION 1: ENVIRONMENTAL FINDINGS.

The City Council, in light of the whole record before it, including, but not limited to, the City’s
local CEQA Guidelines, the recommendation of the Community Development Director, as
provided in the Staff Report Dated March 28, 2006 and documents incorporated therein by
reference, and any other evidence (within the meaning of Public Resources Code §21080(e) and
§21082.2) within the record or provided at the public hearing of this matter, hereby finds and
determines as follows:

1. CEQA: The approval of Tentative Parcel Map 33326 is in compliance with the
requirements of the California Environmental Quality Act (“CEQA”), in that on March 28,
2006, at a duly noticed public hearing, the City Council of the City of Banning approved and
adopted a Mitigated Negative Declaration and Mitigation monitoring Program reflecting its
independent judgment and analysis and documenting that there was no substantia) evidence,
in light of the whole record, from which it could be fairly argued that the project may have a
significant effect on the environment, The documents comprising the City’s environmental
review for the project are on file and available for public review at Banning City Hall, 99 E.
Ramsey Street, Banning, California 92220.

2. Wildlife Resources: Pursuant to Title 14, California Code of Regulations Section 753.5(c),
the City Council has determined, based on consideration of the whole record before it, that
there is no evidence that the proposed project will have the potential for any adverse effect on
wildlife resources or the habitat upon which wildlife depends. Furthermore, on the basis of
substantial evidence, the City Council hereby finds that any presumption of adverse impact
has adequately been rebutted.

3. Multiple Species Habitat Conservation Plan (MSHCP): The project is found to be
consistent with the MSHCP. The project is located outside of any MSCHP criteria area and
mitigation is provided through payment of the MSHCP Mitigation Fee.

SECTION 2: MAP ACT FINDINGS.

In accordance with Banning Municipal Code §2-9 and Government Code §66473.1, §66473.5
and §66474, the City Council, in light of the whole record before it, including but not limited to
the Planning Department’s staff report and all documents incorporated by reference therein, the
City’s General Plan, Subdivision Ordinance, Zoning Ordinance, standards for public streets and
facilities and any other evidence within the record or provided at the public hearing of this
matter, hereby finds and determines as follows:

C:\Windows\Temporary Internet PC RESOLUTION NO 2006-37
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Finding 1:

Tentative Parcel Map 33326 is consistent and compatible with the objectives, policies, general
land uses, and programs specified the City’s General Plan in that:

Fact;

The General Plan land use designation for the site is General Commercial (Specific Plan).
General Commercial allows a variety of commercial land uses. Specifically, General Plan
Commercial Goal indicates the commercial uses increase the City’s revenues, and provide a
range of employment opportunities, The proposed map will result in the development of 14
commercial parcels, which will eventually accommodate various commercial land uses.
Although the applicant is not proposing to develop the lots, the Specific Plan land use
designations will ensure that the development of the parcels is consistent with the General Plan’s
land use designation.

Finding 2:

The proposed subdivision has been designed to meet City standards which provide satisfactory
pedestrian and vehicular circulation, including emergency vehicle access and on site
improvements, such as streets, utilities, and drainage facilities have been designed and are
conditioned to be constructed in conformance with City standards.

Fact:

The design and improvement of the subdivision proposed under Tentative Parcel Map 33326 is
consistent with the City’s General Plan in that the proposed subdivision has been designed to
meet City standards which provide satisfactory pedestrian and vehicular circulation, including
emergency vehicle access and on site improvements, such as streets, utilities, and drainage
facilities which have been designed and are conditioned to be constructed in conformance with
City standards.

Finding 3:

The site is physically suitable for the type of development proposed under Tentative Parcel Map
33326, in that;

Fact:

The site is generally flat and rectangular in shape and 47.1 acres in size and suitable for
development. The site is not located within a flood plain and no major geologic hazards have
been reported on the site or other limited conditions that would render it unsuitable for
commercial development. There is a commercial development immediately adjacent to the
project site.
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Finding 4:

The site is physically suitable for the density of development proposed under Tentative Parcel
Map 33326, in that:

Fact;

The site is generally rectangular and flat in shape and consists of 47.1 acres in size and suitable
for commercial development. The subdivision has been designed to accommodate the
development of a variety of commercial parcels ranging in size from 1.3 to 5.5 acres in size.
There are no density ranges provided in the Land Use Element of the City’s General Plan.

Finding 5:

The design of the subdivision and improvements proposed under Tentative Parcel Map 33326 is
not likely to cause substantial environmental damage or substantially and avoidably injure fish or
wildlife or their habitat in that:

Fact:

The site is currently vacant and does not contain any significant vegetation or habitat for wildlife.
There is no evidence that any endangered, threatened or listed species of plant or animal, or its
habitat, is located on the site. There is no evidence that vernal pool complex; similar bodies of
water or conditions suitable for forming such bodies of water exist on site. This determination is
based on information contained in the Initial Study/Environmental Checklist and Mitigated
Negative Declaration. In addition, this project has been conditioned to comply with the
environmental policies and regulations of the City of Banning and those of all local and regional
governmental agencies having jurisdiction over the site.

Finding 6:

The design of the subdivision and improvements proposed under Tentative Parcel Map 33326, is
not likely to cause serious public health problems in that:

Fact:

The design of the subdivision is in conformance with the City’s General Plan, Zoning Ordinance,
and Subdivision Ordinance, the construction of all units on the site has been conditioned to
comply with all applicable City of Banning ordinances, codes and standards including, but not
limited to, the California Uniform Building Code, the City’s Ordinances relating to stormwater
runoff management and controls. In addition, the design and construction of all improvements
for the subdivision have been conditioned to be in conformance with adopted City Street and
public works standards. The city’s ordinances, codes, and standards have been created based on
currently accepted standards and practices for the preservation of the public health, safety and
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welfare. Finally, the proposed street through the subdivision will Improve emergency vehicular
access in the immediate area.

Finding 7:

The design of the subdivision and improvements proposed under Tentative Parcel Map 33326,
will not conflict with easements, acquired by the public at large, for access through or use of,
property within the proposed subdivision in that:

Fact:

No easement of record or easements established by judgment of a court of competent jurisdiction
for public access across the site have been disclosed in a search of the title records for the site
and the City does not otherwise have any constructive or actual knowledge or any such
casements.

Finding 8:

The design of the subdivision proposed for Tentative Parcel Map 33326 adequately provides for
future passive or natural heating and cooling opportunities in the subdivision in that:

Fact:

The proposed layout has taken into consideration the local climate and the existing contours and
its surroundings because the size and configuration of lots within the proposed subdivision have
been arranged, to the greatest extent feasible, to permit the future orientation of structures in an
east-west alignment for southern exposure, or to take advantage of prevailing breezes.

SECTION 3. CITY COUNCIL ACTIONS.
The City Council hereby takes the following actions:
1. Approval of Tentative Parcel Map. Recommends approval of Tentative Parcel
Map 33326 subject to the Conditions of Approval attached hereto and incorporated here

in by reference as Exhibit “1”,

PASSED, APPROVED AND ADOPTED this 28" day of March, 2006.

achisic, Mayor
City of Banning City Council

C:\Windows\Temporary Internet PC RESOLUTION NO 2006-37
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APPROVED AS TO FORM AND
LEGAL CONTENT:

&

Vi
Hﬁﬁwﬁ%m% B3

Dq&{City Attorney

ATTEST:

Marie ; Calderon, City Clerk

CERTIFICATION:

I, Marie A. Calderon, City Clerk of the City of Banning, California, do hereby certify that the
foregoing Resolution, No. 2006-37, was duly adopted by the City Council of the City of
Banning, California, at a regular meeting thereof held on the 28 day of March 2006, by the
following vote, to wit:

AYES: Councilmembers Hanna, Palmer, Welch, Mayor Machisic

NOES: Councilmember Salas
ABSENT: None

ABSTAIN: None Mﬂj
Marie/A. Calderon, City Clerk

City of Banning
Banning, California
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CONDITIONS OF APPROVAL
TENTATIVE PARCEL MAP 33326

PLANNING DEPARTMENT:

1. The applicant shall indemnify, protect, defend, and hold harmless, the City, and/or
any of its officials, officers, employees, agents, departments, agencies, and
instrumentalities thereof, from any and all claims, demands, lawsuits, writs of
mandamus, and other actions and proceedings (whether legal, equitable,
declaratory, administrative or adjudicatory in nature), and alternative dispute
resolutions procedures (including, but not limited to arbitrations, mediations, and
other such procedures), (collectively “Actions”), brought against the City, and/or
any of its officials, officers, employees, agents, departments, agencies, and
instrumentalities thereof, that challenge, attack, or seek to modify, set aside, void,
or annul, the action of, or any permit or approval issued by, the City and/or any of
its officials, officers, employees, agents, departments, agencies, and
instrumentalities thereof (including actions approved by the voters of the City),
for or concerning the project, whether such Actions are brought under the
California Environmental Quality Act, the Planning and Zoning Law, the
Subdivisions Map Act, Code of Civil Procedure Section 1085 or 1094.5, or any
other state, federal, or local statute, law, ordinance, rule, regulation, or any
decision of a competent jurisdiction. It is expressly agreed that the City shall
have the right to approve, which approval will not be unreasonably withheld, the
legal counsel providing the City’s defense, and that applicant shall reimburse City
for any costs and expenses directly and necessarily incurred by the City in the
course of the defense. City shall promptly notify the applicant of any Action
brought and City shall cooperate with applicant in the defense of the Action.

2. The Approval of Tentative Parcel Map 33326 shall be for a period of two (2)
years from the date of City Council Approval; the expiration date is .
All Conditions of Approval must be met on or before the expiration date or the
applicant must request an extension of time at least thirty (30) days prior to the
expiration date; otherwise, the approval shall expire and become null and void.

3. The development of the property shall provide for no more than 17 lots as
illustrated by Tentative Parcel map 33326. The design of all lots within the
subdivision shall meet the minimum property development requirements of the
Very Low Density Residential Zone District outlined in the City’s Municipal

Code.

exammrre | -
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4. Prior to the issuance of any building permits, “typical” building elevations shall
be submitted to the Planning Department for design review and approval. in
accordance with the provisions and requirements of the Specific Plan and Article
16E of the Banning Ordinance code or Ordinance in effect at the time of the
submittal. All dwellings shall have the front, side and rear elevations upgraded
with architectural treatment, detailing and increased delineation of surface
treatment.  Submittal and approval of Design Review application and related
materials is required prior to the issuance of building permits.

5. A detailed landscape and irrigation plan shall be prepared by a licensed landscape
architect and submitted to the Planning Department. Landscaping and irrigation
shall be designed in accordance with the Specific Plan to conserve water through
the principles of Xeriscape.

6. Prior to the issuance of a Certificate of Occupancy within TTM 33326 the
applicant shall submit to the City for review and approval a detailed landscape
and irrigation plan (comprised of xeriscape plant material) indicating Lype, species
and location of the following minimum number of drought tolerant. multi-
branched trees on each lot adjacent to the street right-of-way (all trees shall be
planted with root barriers).

7. The plan shall be forwarded to a Landscape Architect for review and the applicant
shall pay all fees associated with the review process. The approved landscape
plan shall be implemented/installed prior to the issuance of a Certificates of
Occupancy for any building constructed within TTM 33326. (Submit landscape
and irrigation plans as soon as possible to allow sufficient time for a Landscape
Architect to review.)

8. The site shall be developed and maintained in accordance with the approved
Specific plan, which include site plans, architectural elevations, exterior materials
and colors, landscaping, sign program, and grading on file in the Planning
Division, the conditions contained herein, and Development Code regulations.

9. Prior to any use of the project site or business activity being commenced thereon,
all Conditions of Approval shall be completed to the satisfaction of the
Community Development Director.

10. Occupancy of the facilities shall not commence until such time as all Uniform
Building Code and State Fire Marshal regulations have been complied with. Prior
to occupancy, plans shall be submitted to the City of Banning Fire Marshal and
the Building and Safety Division to show compliance. The buildings shall be
inspected for compliance prior to occupancy.

EXHIBIT* [ =

3/28/06 2
EXHIBIT* ) »



Page 168 '

11. Approval of this request shall not waive compliance with all sections of the
Development Code, all other applicable City Ordinances, and applicable
Community or Specific Plans in effect at the time of building permit issuance.

12. All ground-mounted utility appurtenances such as transformers, AC condensers,
etc., shall be located out of public view and adequately screened through the use
of a combination of concrete or masonry walls, berming, and/or landscaping to
the satisfaction of the Community Development Director.

13. All building numbers and individual units shall be identified in a clear and
concise manner, including proper illumination.

14. A six (6) foot chain link fence must be maintained around the perimeter of the site
during all phases of construction.

15. Applicant shall pay all development fees adopted by the City in effect at the time
of issuance of any building permits, which shall include but not be limited to:
police and fire safety developer fees, water and sewer fees, park land dedication
fees, and electric meter installation fees. Project proponent shall provide to the
City that school mitigation fees have been paid or other arrangements acceptable
to the Banning Unified School District have been met.

16. Prior to the issuance of any Building Permits, the project proponent may be
required to submit to the City’s Building Department completed hydrology and
seismic study conducted by a registered Engineering Geologist.

17. Developer shall meet all requirements of responsible agencies, including but not
limited to: Southern California Gas Company, and Southern California Edison
Company.

Engineering Conditions
General:

1. A Public Works Permit shall be required prior to commencement of any work
within the public right-of-way. The contractor working within the public right-of-
way shall submit proof of a Class “A” State Contractor’s License, City of
Banning Business License, and Liability Insurance. Any existing public
improvements, or public improvements not accepted by the City that are damaged
during construction shall be removed and replaced as determined by the C ity
Engineer or his/her representative.

EXHIBIT* |
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2 P]:l'OI‘ to the issuance of any grading, construction, or public works permit by the
City, the applicant shall obtain any necessary clearances and/or permits from the
following agencies:

Fire Marshal

Public Works Department (Grading Permit, Improvement Permit)
Community Development Department

Riverside County Environmental Health Department

Banning Unified School District

California Regional Water Quality Control Board Colorado River Basin
(RWQCB)

¢ South Coast Air Quality Management District (SCAQMD)

The applicant is responsible for meeting all requirements of permits and/or
clearances from the above listed agencies. When the requirements include
approval of improvement plans, the applicant shall furnish proof of such
approvals when submitting improvements plans to the City.

3. The following improvement plans shall be prepared by a civil engineer or
architect licensed by the State of California as allowed and submitted to the
Engineering Division for review and approval. A separate set of plans shall be
prepared for each line item listed below. Unless otherwise authorized by the City
Engineer in writing, the plans shall utilize the minimum scale specified and shall
be drawn on 24” x 36” Mylar. Plans may be prepared at a larger scale if
additional detail or plan clarity is desired (Note: the applicant may be required to
prepare other improvement plans not listed here pursuant to improvements
required by other agencies and utility purveyors).

A. On-Site Rough Grading Plan 1" = 40" Horizontal

B. SWPPP 1” =40’ Horizontal

Note: A & B shall be processed concurrently.

C. Storm Drain Plan 1” = 40" Horizontal

D. Off-Site Street Improvement Plan 1" = 40" Horizontal
1" =4' Vertical

E. Off-Site Landscaping Plan 17=20" Horizontal

F. Off-Site Signing & Striping Plan 1” =40’ Horizontal

G. On-Site Street Improvement/ Signing & Striping Plan 1" = 40' Horizontal
1"=4' Vertical

H. On-Site Precise Grading Plan 1" =30" Horizontal

I. Traffic Signal Plan(s) 1”= 20" Horizontal

EXHIBIT“ [ -
3/28/06
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J. Traffic Signal Interconnect Plan 1"=40" Horizontal

Other engineered improvement plans prepared for City approval that are not listed
herein shall be prepared in formats approved by the City Engineer prior to
commencing plan preparation.

All off-site plan and profile street improvement plans and signing & striping plans
shall show all existing improvements for a distance of at least 200-feet bevond the
project limits, or at a distance sufficient to show any required design transitions,

All on-site signing and striping plans shall show the following at a minimum: stop
signs, limit lines and legends, no parking signs, raised pavement markers
(including blue raised pavement markers at fire hydrants) and street name signs
per Public Works standard plans and/or as approved by the City Engineer.

A small index map shall be included on the title sheet of each set of plans,
showing the overall view of the entire work area.

4. Upon completion of construction, the applicant shall furnish the C ity with
reproducible record drawings on Mylar of all improvement plans that were
approved by the City Engineer. Each sheet shall be clearly marked "As-Built" or
"As-Constructed” and shall be stamped and signed by the engineer or surveyor
certifying the accuracy and completeness of the drawings. The applicant shall
have all AutoCAD or raster-image files submitted to the City, revised to reflect
the “As-Built” conditions.

5. All utility systems including gas, electric, telephone, water, sewer, and cable TV
shall be provided for underground, with easements provided as required, and
designed and constructed in accordance with City Codes and the utility provider.
Telephone, cable TV, and/or security systems shall be pre-wired in the residence.

Rights of Way:

6. Prior to issuance of any permit(s), the applicant shall acquire or confer property
rights necessary for the construction or proper functioning of the proposed
development. Conferred rights shall include right-of-way dedications, irrevocable
offers to dedicate or grant of easements to the City for emergency services,
maintenance, utilities, storm drain facilities, or temporary construction purposes
including the reconstruction of essential improvements.

7. Offer to dedicate for public purposes an additional 2.5 feet of right-of-way for

Sun Lakes Boulevard a designated arterial highway; 110 foot width per Proposed
General Plan Street System. Offers of dedication shall include corner cut-off at

intersections.

EXHIBIT « [ =
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Offer to dedicate for public purposes the ri ght-of-way for “A” Street, “B” Street,
and “C” Street as specific plan designed streets; 80 foot width. The geometrics
for the cul-de-sac(s) shall be special design 64 foot radius minimum. Offers of
dedication shall include corner cut-off at intersections.

Access rights shall be restricted along Sun Lakes Boulevard with the exception of
two right-in right-out only access points, one between Parcel No. 10 and Parcel
No. 11, and the other between Parcel No. 12 and Parcel No. 13. This restriction
shall be delineated on the final map.

Further, the applicant shall offer for dedication on the Final Map all public street
right-of-ways in conformance with the City's General Plan or approved Specific
Plan, Municipal Code, standard plans, and/or as required by the City Engineer.

Public Improvements:

11.

12.

13.

14.

15.

Construct half street improvements in accordance with City standards and

approved Specific Plan Design Guidelines fronting Sun Lakes Boulevard

including street lighting, curb and gutter, access ramps, sidewalk, and asphalt

concrete paving, street name signs, traffic signs and striping, and any transitions.

Curb returns shall have a 35 foot radius minimum on Sun Lakes Boulevard.

Street lights on Sun Lakes Boulevard shall be installed offset of any existing

street lights. Where the transverse slope of the existin g pavement exceeds 3% '
the applicant shall remove pavement and join the existing pavement surface,

Applicants’ geotechnical engineer shall provide the design of the pavement

section based upon the Caltrans method.

Construct full street improvements for “A” Street ,“B” Street, and “C” Street in
accordance with City Standards and approved Specific Plan Desi gn Guidelines
including street lighting, curb and gutter, cross gutters and spandrels, access
ramps, drive approaches, sidewalk, and asphalt concrete paving, street name
signs, traffic signs and striping, and any transitions. Applicants’ geotechnical
engineer shall provide the design of the pavement section based upon the Caltrans
method.

Construct a median island for eastbound left turn pocket on Sun Lakes Boulevard
at Country Club Drive West. The pocket shall be minimum 250 feet in length or
per approved traffic study.

Construct a median island for eastbound left turn pocket on Sun Lakes Boulevard
at “C” Street. The pocket shall be 150 feet in length or per approved traffic study,
and accommodate access to the private drive to the east.

All required public improvements for each parcel shall be completed. tested. und
approved by the Engineering Division prior to issuance of any Certificate of

Occupancy. %X HIBIT * / &
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Grading and Drainage:

16. Submit a Drainage Study with hydrologic and hydraulic analysis for developed
and undeveloped (existing) conditions to the Engineering Division for review and
approval. The study and analysis must be prepared by a civil engineer licensed by
the State of California. Drainage desi gn shall be in accordance with Banning
Master Drainage Plan adopted by Riverside County Flood Control and Water
Conservation District (RCFC), RCFC Hydrology Manual, and standard plans and
specifications. The 10-year storm flow shall be contained within the street curbs,
and the 100-year storm shall be contained within the street right-of-way; when
this criteria is exceeded, additional drainage facilities shall be designed and
constructed.

17. The design of the development shall not cause any increase in flood boundaries,
levels or frequencies in any area outside the development.

18. Construct off-site drainage facilities in accordance with approved drainage study
and approved Specific Plan.

19. Construct junction structures for existing exposed drainage pipes at south-east
corner of site and south-west corner of site. All structures shall be designed in
accordance with Riverside County Flood Control and Water Conservation District
standards and specifications.

20. The project grading shall be designed in a manner that perpetuates the existing
natural drainage patterns with respect to tributary drainage areas, outlet points and
outlet conditions. Otherwise, a drainage easement shall be obtained for the
release of concentrated or diverted storm flows. The project shall accept and
convey storm flows from the adjacent property to the north.

21. The applicant shall comply with Chapter 34 “Stormwater Management and
Discharge Controls” of the Banning Municipal Code (BMC); California Building
Code Appendix Chapter 33 “Excavation and Grading”; and the State Water
Resources Control Board’s Order No. 99-08-DWQ.

a. For construction activities including clearing, grading or excavation of land
that disturbs one (1) acre or more of land, or that disturbs less than one (1)
acre of land, but which is a part of a construction project that ENCOMpasses
more than one (1) acre of land, the applicant shall be required to submit a
Storm Water Pollution Protection Plan (SWPPP) and file a Notice of Intent
(NOI) with the Regional Water Quality Control Board.

b. The applicant’s SWPPP shall be reviewed and approved by the City Engineer
prior to any on-site or off-site grading being done in relation to this project.

c. The applicant shall ensure that the required SWPPP is available for inspection
EXHIBIT* |
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at the project site at all times through, and including acceptance of all
improvements by the City.

d. The applicant’s SWPPP shall include provisions for all of the following Best
Management Practices (“BMPs”):

1. Temporary Soil Stabilization (erosion control).
.  Temporary Sediment Control.
1i.  Wind Erosion Control.
iv.  Tracking Control.
v.  Non-Storm Water Management.
vi.  Waste Management and Materials Pollution Control.

All erosion and sediment control BMPs proposed by the applicant shall be
approved by the City Engineer prior to any onsite or offsite grading, pursuant Lo
this project.

The approved SWPPP and BMPs shall remain in effect for the entire duration of
project construction until all improvements are completed and accepted by the i
City.

22. Grading and excavations in the public right-of-way shall be supplemented with a
soils and geology report prepared by a professional engineer or geologist licensed
by the State of California.

23. A rough grading plan and a precise grading plan shall be submitted to the City
Engineer for review and approval. A grading permit shall be obtained prior to
commencement of any grading activity. Rough grading plans shall include
perimeter walls with top of wall and top of footing elevations shown. All footings
shall have a minimum of 1-foot of cover, and/or sufficient cover to clear any
obstructions.

24. Prior to the issuance of a building permit for any building lot, the applicant shall
provide a lot pad certification stamped and signed by a qualified civil engineer or
land surveyor. Each pad certification shall list the pad elevation as shown on the
approved grading plan, the actual pad elevation and the difference between the
two, if any. Such pad certification shall also list the relative compaction of the
pad soil. The data shall be organized by lot number, and listed cumulatively if
submitted at different times.

25. All lot drainage shall be directed to the driveway by side lot drainage swales
independent of any other lot.

EXHIBIT « / -
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Public Landscaping:

26. Prior to recordation of the subdivision map, the subdivider shall enter into an
agreement and post financial security guaranteeing installation and maintenance
of public landscape improvements.

27. Prior to the issuance of any building permit(s), the applicant shall submit a
landscape plan showing detailed planting and irrigation designs to the City
Engineer and Community Development Director for review and approval. The
plan shall take into account the previously approved landscape plan for the Sun
Lakes development, the City standard plans for landscape areas. adopted plan
palette guides, applicable scenic and specific plan requirements, and water
conservation measures contained in the Banning Municipal Code. The irrigation
system shall include a landscape controller, a separate water meter, and electric
meter.

28. Prior to the issuance of certificates of occupancy and the release of financial
security guaranteeing the landscape improvements, said improvements shall be
installed and shall be certified by a licensed landscape architect or licensed
landscape contractor, as having been installed in accordance with the approved
detailed plans. The applicant shall furnish said certification, including an
irrigation management report for each landscape irrigation system, and any other
required implementation report determined applicable, to the Manager,
Construction, and the Manager, Building Inspection Services, prior to the
issuance of any certificates of occupancy.

29. A property owner’s association shall be formed, and Conditions, Covenants. and
Restrictions (CC&Rs) shall be recorded. Prior to recordation a copy of the
CC&Rs shall be submitted to the Planning Division for review and approval The
CC&Rs shall include:

a. The Conditions of Approval of the Specific Plan Development (design
guidelines and any other applicable standards).

b. Provisions for short and long term maintenance of landscaping. parkin.

driveways, and utility connections.

Posting of no parking signage in shared driveways.

Provisions for a property owners association.

e. Membership in and support of a property owners association shall be
mandatory for all property owners within the development. The property
owners association shall control all common facilities and shall obtain
approval from the Director of Community Development prior to any
modifications to the CC&Rs pertaining to or specifying the City or City
requirements.

B8
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Traffic:

30. Street name signs and traffic control devices including traffic legends and traffic
striping shall be installed, or relocated in accordance with Caltrans Standards and
as shown on the approved plans, and/or as directed by the City Engineer.

31. Construct a traffic signal at the intersection of Sun Lakes Boulevard and Country
Club Drive/”A” Street. The traffic signal shall be placed into operation prior to
issuance of building permit(s).

32. Construct a traffic signal at the intersection Sun Lakes Boulevard and Sun Lakes
Village Drive. The traffic signal operation shall be interconnected with the traffic
signal at Sun Lakes Boulevard and Country Club Drive/’A” Street. The traffic
signal shall be placed into operation including interconnect prior to issuance of
any certificate of occupancy.

33. Design and construct golf cart crossing(s) at “A” Street/ Country Club Drive in
accordance with state and local regulations. The crossing shall connect the
existing residential development to the south with the proposed development.
Additionally, golf cart access shall be provided to the retail center to the west.
Any golf cart paths along parkways shall be designed and constructed separately
from any pedestrian paths.

Final Map:

34. Prior to approval of any Final Map, the applicant shall construct all on-site and
off-site improvements in accordance with the approved plans and satisfy its
obligations for same, or shall furnish a fully secured and executed Agreement for
Construction of Public Improvements guaranteeing the construction of such
improvements and the satisfaction of its obligations for same, or shall agree to any
combination thereof, as may be required by the City.

35. Security for the construction of public improvements in accordance with
Government Code Section 66499 shall be as follows:

Faithful Performance Bond 100% of estimated cost
Labor and Material Bond 100% of estimated cost
Monumentation Bond $5,000.00

Securities for the public improvements shall be on file with the City Clerk prior 1o

scheduling the final map for approval by City Council. Unit prices for bonding
estimates shall be those specified or approved by the City Engineer.

axHBIT* | ®
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36. Prior to approval of the Final Map, the applicant shall submit a list of street names
and addresses in Microsoft Excel spread sheet format for review and approval.
The house number system shall be in accordance with Section 21-17 & 21-18 of
the Banning Municipal Code. A reduced copy of the subdivision map shall be
included with the submittal.

37. Revisions to the tentative map during plan check including, but not limited to. lot
line alignments, easements, improvement plan revisions, and similar minor

. changes which do not alter the design (property rights, number of lots,
environmental impact, etc.) may be administratively approved through the plan
check process with the mutual consent and approval of the Community
Development Director and City Engineer. Final maps shall be amended in
accordance with the Subdivision Map Act.

38. Prior to approval of any final map the applicant shall identify and include in its
improvement plans those routine structural and non-structural Best Management
Practices (BMP’s) as outlined in Supplement A to the Riverside Co unty Drainage
Area Management Plans and any attachments.

39. A record of all street centerline monument ties shall be submitted to the
Engineering Division upon completion of improvements or prior to release of
Monumentation Bond.

40. Submit a copy of the title report, closure calculations, and any separate
instruments or necessary right-of-way documents to the Engineering Division
prior to final map approval.

41. A map of the proposed subdivision drawn at 17=200’ showing the outline of the
streets including street names shall be submitted to the City to update the city
atlas map.

42. An original Mylar of the final map (after recordation) shall be provided to the
City for the record files.

Trash/Recycling:

43. Construction debris shall be disposed of at a certified recycling site. It is
recommended that the developer contact the City’s franchised solid waste hauler
for disposal of construction debris.

44. The developer shall participate in the City’s recycling program by providing two
trash receptacles, one for regular trash and one for recycling, within the trash
enclosure for each parcel. The trash enclosure shall be designed and constructed
in such a manner to accommodate a recycling bin as well as the necessary solid

waste containers.
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Fees:

45. Plan check fees for final map review, professional report review ( geotechnical,
drainage, etc.), and all improvement plans review, shall be paid prior to submittal
of said documents for review and approval in accordance with the Fee Schedule
in effect at the time of submittal.

46. Pay fair-share contribution for the construction of public improvements at the
intersections of Highland Springs Avenue at: Ramsey Street, I-10 Freewav west
bound ramps, I-10 Freeway east bound ramps, nd Street, Sun Lakes Boulevard 1"
Street in accordance with approved traffic impact analysis. The City Engineer
shall review and approve fair share estimates.

47. Pay fair-share contribution for the construction of public improvements at the
intersection of Sun Lakes Boulevard at: “C” Street, Country Club Drive East in
accordance with approved traffic impact analysis. The City Engineer shall review
and approve fair share estimates.

48. Public Works Inspection fees shall be paid prior to the scheduling the linal map
for approval by City Council in accordance with the Fee Schedule in effec al tine
of time of scheduling.

49. Water and sewer connection fees including frontage fees and water meter
installation charges shall be paid on a per lot basis at the time of building permi
issuance in accordance with the Fee Schedule in effect at that time,

50. A plan storage fee shall be paid prior to approval of the final map and
improvement plans in accordance with the Fee Schedule in effect at the L e
fee is paid.

51. A Traffic Signal Mitigation fee shall be paid on a per lot basis prior to issuance of
building permits for each lot within the subdivision,

52. A fee shall be paid to Riverside County Flood Control and Water Conservation
District in the amount specified by them to perform plan checking for drainage
purposes for the proposed subdivision.

Trash/Recycling:

53. Construction debris shall be disposed of at a certified recycling site. It is
recommended that the developer contact the City’s franchised solid waste hauler
for disposal of construction debris.

EXHIBIF* | w
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Fees:

54. Plan check fees for final map review, professional report review (geotechnical,
drainage, etc.), and all improvement plans review, shall be paid prior to submittal
of said documents for review and approval in accordance with the Fee Schedule
in effect at the time of submittal.

55. Public Works Inspection fees shall be paid prior to the scheduling the final map
for approval by City Council in accordance with the Fee Schedule in effect at time
of time of scheduling.

56. Water and sewer connection fees including frontage fees and water meter
installation charges shall be paid on a per lot basis at the time of building permit
issuance in accordance with the Fee Schedule in effect at that time.

57. A plan storage fee shall be paid prior to approval of the final map and
improvement plans in accordance with the Fee Schedule in effect at the time the
fee is paid.

58. A Traffic Signal Mitigation fee shall be paid on a per lot basis prior to issuance of
building permits for each lot within the subdivision.

59. A fee shall be paid to Riverside County Flood Control and Water Conservation
District in the amount specified by them to perform plan checking for drainage
purposes for the proposed subdivision.

FIRE DEPARTMENT:
Requirements specific to this Project are highlighted in bold and italics.

The following are the minimum Fire Department requirements. There may be additional
requirements when the project specifics are defined and the final proposal is submitted
for approval.

1. FIRE DEPARTMENT DEVELOPER FEES:

Fees are increased annually and may be different at the time of construction. The
Jee schedule at the time of plan submittal shall apply.

Residential Dwelling Units - $543.00 per unit +
§  5.00 per unit Disaster Planning
Apartments - Condominiums - $543.00 per unit
Mobile Home Parks - $543.00 per unit
Recreational Vehicle Units - $274.00 per unit
Plan Check & Inspection - 3 42.00 per unit
Commercial, Industrial and/or Office Complex —
$ .275 per square foot +

EXHIBYF « / «
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$ 25.00 per unit Disaster Planning
Plan Check and Inspection - $ 42.00 per hour

2. CITY OF BANNING BUSINESS LICENSE AND PROOF OF INS URANCE:

All contractors, subcontractors etc. are required to obtain a City of Banning
Business license prior to submitting plans or starting construction.

3. CODE COMPLIANCE:

All Plans, Specifications and Construction shall comply with and conform to the
current edition of the California Fire Code (CFC), California Building Code
(CBC), and other state and local laws as applicable.

4. PLAN SUBMITTAL:

Five (5) sets of Plans and Specifications shall be submitted Jor review prior to
obtaining a permit. This requirement applies to all work regardless of the size of
the job; new construction or remodel.

5. FIRE HYDRANTS:

Prior to construction or renovation, fire hydrants shall be provided when any
portion of any structure exceeds 150 feet from a water supply on a public street.

All hydrants must be installed, working and inspected by the public works
department before any combustible materials can be placed at the worksite.

Spacing of fire hydrants shall comply with UFC Appendix III B and the City of
Banning Public Works Standards. (maximum 300 feet between hydrants)

Minimum 6-inch riser, street valve, approved shear valve and blue dot
identification marker shall be provided for each fire hydrant.

The City standard fire hydrant is the Commercial, James Jones #J3765, Residential,
James Jones #J3700, or an equivalent approved by the Fire Marshal.

Fire Hydrants are to be painted by the developer, conParcelor, etc., prior to the
Jfinal inspection. (EOS Standard W714) Rustoleum Red, damp proof #769 and two
(2) coats of Rustoleum semi-gloss yellow #659, or an approved equivalent.

6. WATER SUPPLY:

Fire flow shall be established by the Fire Department using the information
provided in the UFC Appendix Il A. Fire Flow may be adjusted upward where

EXHIBIT* | =
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conditions indicate an unusual susceptibility to fire. (1000 gallons/minute for 2
hours)

7. FIRE DEPARTMENT ACCESS:

Shall be required when any portion of the first story of any structure is more than
150 feet from Fire Department apparatus access.

Minimum clearances or widths may be increased when the minimum standards
are not adequate for Fire Department access.

Surfaces shall be designed and maintained to support the imposed loads of fire
apparatus (65,000gvw). Surfaces shall have all-weather drivin g capabilities,
including bridges. All roads must be place and meet the above standard before
any combustible materials can be delivered to the site.

Minimum unobstructed width shall be 20 feer.

Minimum unobstructed vertical clearance shall not be less than 13 Seet 6 inches.
Minimum turning radius shall be 42 feet.

All dead-end access roads in excess of 150 feet shall have approved provisions for
turning around of fire apparatus.

Maximum grade shall be established by the Fire Department.

Vehicles shall not be parked or otherwise obstruct the required width of any fire
appararus access.

Two means of ingress/egress shall be provided for emergency vehicles and fire
apparatus.

The requirements for this segment are covered in UFC Article 9.
Maximum allowed cul-de-sac length is 600 feet.
A. A “knox” box will be required for fire department access
8. PREMISES IDENTIFICATION:
Approved numbers or addresses shall be placed on all new and existing buildings

in such a position as to be plainly visible and legible from the street or road
Jfronting the property. Said numbers shall contrast with their background.

EXHIBIT* [/ =«
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Commercial - 6" mm. Size

Residential - 3-1/2" mm. Size

9. SPARK ARRESTORS:

Chimneys used in conjunction with fireplaces or heating appliances in which solid
or liquid fuel is used shall be maintained with an approved spark arrestor.

10. 4 GREENBELT OR FUEL MODIFICATION ZONES MAY BE REQUIRED.

11. OTHER REQUIREMENTS:

3/28/06
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RESOLUTION NO. 2008-38

A RESOLUTION OF THE CITY COUNCIL OF THE
CITY OF BANNING, CALIFORNIA APPROVING A
ONE-YEAR EXTENSION OF TIME FOR TENTATIVE
PARCEL MAP 33326 (TPM 33326) PREVIOUSLY
APPROVED BY CITY COUNCIL ON MARCH 28, 2006,
BY RESOLUTION NO. 2006-37

WHEREAS, an application for time extension for Tentative Parcel Map No.
33326 has been duly filed by:

Applicant / Owner: Sun Lakes Commercial, L.P.

Authorized Agent: John Guell

Project Location: Generally, north of Sun Lakes Boulevard, east of
Highland Springs Avenue.

APN Number: 419-140-057

Project Area: 47.1 Acres

Application Complete: February 18, 2008

WHEREAS, the City Council of the City of Banning, on March 28, 2006,
approved Tentative Parcel Map 33326, to allow the subdivision of approximately 47.1-
acre site into 14 commercial parcels ranging in size from 1.3 to 5.5 acres; and,

WHEREAS, a tentative map expires 24 months after its initial approval unless
extensions are granted by the legislative body; and,

WHEREAS, John Guell, agent for Sun Lakes Commercial, L.P. submitted a
request for a time extension for Tentative Parcel Map 33326 in accordance with Section
66452.6(¢) of the Subdivision Map Act; and,

WHEREAS, On March 28, 2006, a Mitigated Negative Declaration and a
Mitigation Monitoring Program prepared for the project was approved in accordance with
the California Environmental Quality Act (CEQA) when the project was approved by
City Council by adoption of Resolution No. 2006-35; therefore, a
subsequent/supplemental environmental document is not required; and,

WHEREAS, on March 28, 2008, the City gave public notice as required under
Government Code Section 66451.3 by mailing to property owners within 300 feet of the
site and advertising in the Record Gazette newspaper of the holding of a public hearing at
which the request for an Extension of Time would be considered; and

Reso. 2008-38
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WHEREAS, in accordance with Government Code Section 66452.3, the City has
provided the applicant with a copy of the Planning Department’s report and
recommendation to the City Council at least three (3) days prior to the below referenced
noticed public hearing; and,

WHEREAS, on April 8, 2008, the City Council of the City of Banning held the
noticed public hearing at which interested persons had an opportunity to testify in support
of, or opposition to, the Tentative Parcel Map Extension of Time and at which the City
Council considered said Extension of Time; and,

WHEREAS, at this public hearing on April 8, 2008, the City Council of the City
of Banning considered and heard public comments on approval of Extension of Time for
TPM 33326;

NOW, THEREFORE, BE IT RESOLVED, that the City Council of the City of
Banning hereby approves a one-year time extension for Tentative Parcel Map No. 33326
in accordance with Government Code Section 66452.6(e). Therefore, said tentative map
shall expire on March 28, 2009, unless said map has been recorded, or a request has been
filed with the City for an extension of time in accordance with law.

The above action is final unless an appeal is filed pursuant to Section 9117.10 of the
Banning Municipal Code within fifteen (15) calendar days following City Council

action.

PASSED, APPROVED AND ADOPTED this 8" day of April, 2008.

” Brenda S as, Mayor
City of Banning

APPROVED AS TO FORM
AND LEGAL CONTENT:

-
<y
Burke, Wifliarhs & Sorensen, LLP
jmeCity Attorney

ATTEST:

P Y 4 ot

Marie A. Calderon, City Clerk

Reso. 2008-38
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CERTIFICATION:

I, Marie A. Calderon, City Clerk of the City of Banning, California, do hereby certify that
the foregoing Resolution, No. 2008-38, was duly adopted by the City Council of the City
of Banning, California, at a regular meeting thereof held on the 8™ day of April 2008, by
the following vote, to wit:

AYES: Councilmembers Botts, Franklin, Hanna, Machisic, Mayor Salas
NOES: None

ABSENT: None
ABSTAIN: None

) Dt (0 il

Marie A. Calderon, City Clerk
City of Banning, California

Reso. 2008-38



RESOLUTION NO. 2016-17

A RESOLUTION OF THE CITY COUNCIL OF THE CITY
OF BANNING, CALIFORNIA, APPROVING A TWELVE
(12) MONTH EXTENSION OF TIME FOR TENTATIVE
PARCEL MAP NQO. 33326 (TPM 33326)

WHEREAS, an application for time extension for Tentative Parcel Map No. 33326 has
been duly filed by:

Project Applicant: ~ Banning 47, LLC

Project Location: Generally located at the north of Sun Lakes Boulevard, east of
Highland Springs Avenue.

APN: 419-140-057

Project Area: 47.1 Acres

WHERIEAS, it has been delermined that no additional environmental review is required
pursuant to California Environmental Quality Act (CEQA) Guidelines Section 15162 in that a
previous negative declaration was duly adopted and no substantial changes to the project that
require major revisions are proposed by the extension of time for the tentative map; and

WHEREAS, on March 28, 2006, by adoption of Resolution No. 2006-35 the City
Council of the City of Banning approved Tentative Parcel Map No. 33326 to allow the
subdivision of approximately 47.1 acre site into 14 commercial parcels ranging in size from 1.3
to 5.5 acres; and

WHEREAS, on April 8, 2008, by adoption of Resolution No. 2008-38 the City Council
of the City of Banning approved a twelve (12) month extension of time for Tentative Parcel Map
No. 33326 ; and

WHERIEAS, Actions by the State Legislature specifically SB 1185, AB 333, AB 208 and
AB 116 extended Tentative Tract Map No. 33013 to March 28, 2016; and

WHERIEAS, The State Legislature has not provided the automatic extensions of time as
previously recited;

NOW THEREFORE, BE IT RESOLVED, that the City Council of the City of Banning
hereby approves an additional twelve (12) month extension of time for Tentative Parcel Map No.

3D

33326 in accordance with Government Code Section 66452.6. Therefore, said tentative parcel
map shall expire March 28, 2017.

The above action is final unless an appeal is filed pursuant to Section 17.68.100 of the Banning
Municipal Code within fifteen (15) calendar days following City Council action.

Reso. No. 2016-17 1



PASSED, APPROVED AND ADOPTED this 22"¢ day of March, 2016.

Arthm L Weléﬁ Mayor
City of Banning

ATTEST:

Marie A. Calde}on; C ity Clerk
City of Banning, California

APPROVED AS TO FORM
AND LEGAL CONTENT:

ﬁ(nthony‘R Taylo,r Clty Attom’ey
Aleshire & Wynder LLp

CERTIFICATION;:

I, Marie A. Calderon, City Clerk of the City of Banning, California, do hereby certify that the
foregoing Resolution No. 2016-17 was duly adopted by the City Council of the City of Banning,
California, at a regular meeting thereof held on the 22™ day of March, 2016 by the following
vote, to wit:
AYES: Councilmembers Franklin, Moyer, Peterson, Mayor Welch
NOES: None
ABSENT: Councilmember Miller
ABSTAIN: None
A7l . (tilohon
Marie A. Calderon, City Clerk
City of Banning, California

[E=)

Reso. No. 2016-17
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RESOLUTION 2017-29

A RESOLUTION OF THE CITY COUNCIL OF THE CITY
OF BANNING, CALIFORNIA, APPROVING A TWELVE
(12) MONTH EXTENSION FOR TENTATIVE PARCEL MAP
NO. 33326 (TPM 33326)

WHEREAS, an application for time extension for Tentative Parcel Map No.
33326 has been duly filed by:

Project Applicant: Banning 47, LLC _

Project Location: ~ Generally located at the north of Sun Lakes Boulevard, east
of Highland Springs Avenue.

APN: 419-140-057

Project Area: 47.1 Acres

WHEREAS, it has been determined that no additional environmental review is
required pursuant to California Environmental Quality Act (CEQA) Guidelines Section
15162 in that a previous negative declaration was duly adopted and no substantial
changes to the project that require major revisions are proposed by the extension of
time for the tentative map; and

WHEREAS, on March 28, 2006, by adoption of Resolution 2006-37 the City
Council of the City of Banning approved Tentative Parcel Map No. 33326 to allow the
subdivision of approximately 47.1 acre site into 14 commercial parcels ranging in size
from 1.3 to 5.5 acres; and

WHEREAS, on April 8, 2008, by adoption of Resolution 2008-38 the City Council
of the City of Banning approved a twelve (12) month extension of time for Tentative
Parcel Map No. 33326 ; and

WHEREAS, Actions by the State Legislature specifically SB 1185, AB 333, AB
208 and AB 116 extended Tentative Tract Map No. 33013 to March 28, 2016; and

WHEREAS, on March 22, 2016, by adoption of Resolution 2016-17 the City
Council of the City of Banning approved a twelve (12) month extension of time for
Tentative Parcel Map No. 33326.

NOW THEREFORE, BE IT FURTHER RESOLVED, that the City Council of the
City of Banning finds that a twelve (12) month extension of time for Tentative Parcel
Map No. 33326 will not result in a condition dangerous to the health or safety of the
community and hereby approves an additional twelve (12) month extension of time in
accordance with Government Code Section 66452.6. Therefore, said tentative parcel
map shall expire March 28, 2018.

The above action is final unless an appeal is filed pursuant to Section 17.68.100 of the
Banning Municipal Code within fifteen (15) calendar days following City Council action.

Reso. 2017-29
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RESOLUTION 2018-26

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BANNING, CALIFORNIA,
APPROVING A TWELVE (12) MONTH EXTENSION FOR TENTATIVE PARCEL MAP
33326 (TPM 33326)

WHEREAS, an application for time extension for Tentative Parcel Map 33326
has been duly filed by:

Project Applicant: Banning 47, LLC

Project Location: Generally located at the north of Sun Lakes Boulevard, east
of Highland Springs Avenue.

APN: 419-140-057

Project Area: 471 Acres

WHEREAS, it has been determined that no additional environmental review is
required pursuant to California Environmental Quality Act (CEQA) Guidelines Section
15162 in that a previous negative declaration was duly adopted and no substantial
changes to the project that require major revisions are proposed by the extension of
time for the tentative map; and

WHEREAS, on March 28, 2006, by adoption of Resolution 2008-37 the City
Council of the City of Banning approved Tentative Parcel Map 3326 to allow the
subdivision of approximately 47.1 acre site into 14 commercial parcels ranging in size
from 1.3 to 5.5 acres; and

WHEREAS, on April 8, 2008, by adoption of Resolution 2008-38 the City Council
of the City of Banning approved a twelve (12) month extension of time for Tentative
Parcel Map 33326 ; and

WHEREAS, Actions by the State Legislature specifically SB 1185, AB 333, AB
208 and AB 116 extended Tentative Tract Map No. 33013 to March 28, 2016; and

WHEREAS, on March 22, 2016, by adoption of Resolution 2016-17 the City
Council of the City of Banning approved a twelve (12) month extension of time for
Tentative Parcel Map 33326.

WHEREAS, on March 14, 2017, by adoption of Resolution 2017-29 the City
Council of the City of Banning approved a twelve (12) month extension of time for
Tentative Parcel Map 33326.

NOW THEREFORE, BE IT RESOLVED, that the City Council of the City of
Banning hereby approves an additional twelve (12) month extension of time for
Tentative Parcel Map 33326 in accordance with Government Code Section 66452.6.
Therefore, said Tentative Parcel Map shall expire March 28, 2019.

Resolution 2018-26
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CERTIFICATION:

|, Sonja De La Fuente, Deputy City Clerk of the City of Banning, California, do hereby certify
that the foregoing Resolution 2018-26, was duly adopted by the City Council of the City
of Banning, California, at a regular meeting thereof held on the 13" day of March, 2018,
by the following vote, to wit:

AYES:

NOES:

ABSENT:

ABSTAIN:

Council Members Andrade, Franklin, Peterson, Welch, and Mayor Moyer
None
None

None

( N ™
Sonja De'La an e-PepUty City Clerk
City of Banning; California

Resolution 2018-26
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o Teamwork: Demonstrates ability and willingness to work collaboratively with !:térge 1 99
e Communication: Communicates effectively with peers, supervisors, subordinates, and
individuals to who service is provided.

ESSENTIAL FUNCTIONS

Functions as a member of the City's management team and works closely with the City Manager,
Department Directors, and City Council on activities related to strategic planning and the development
of City vision, mission and values.

Plans, organizes, directs and evaluates the activities of the divisions comprising the Administrative
Services Department; ensures that the department’s programs are implemented in a manner consistent
with the City’s goals and policies; determines major departmental policies, performs short- and long-
range planning activities, and sets direction, goals, objectives and priorities for the department.
Directs and manages the City’s financial operations within limits prescribed by law and in accordance
with guidelines established by generally accepted accounting principles and practices.

Directs the City’s financial planning functions, including long range revenue projections and is
responsible for facilitating long range financial planning, rate and fee analysis, and tax options.
Directs the City's budget planning and reporting functions and is responsible for the collection,
reporting, display, monitoring, and evaluation of expenditure information.

Directs and manages the City’s cash and investments and relations with the banking, financial and
investment resources.

Directs and manages the City's long term financial management, including debt issuance, debt
management, ongoing disclosure, and related functions.

Directs and oversees the effective billing and collection of City accounts receivable, local taxes, and
utility charges.

Provides financial information to facilitate decision making; oversees the compilation and analysis of
data; prepares materials for and makes presentations to elected officials, other agencies and the public;
attends City Council meetings and other meetings as required.

Advises the City Manager, City Council and department directors regarding the budget preparation
process, consequences of financial alternatives, and the presentation and recommendation of budget
and fiscal options.

Develops and administers departmental budgets, including forecast of funds for staffing, projects,
equipment, materials and supplies, and monitoring of expenses; makes recommendations concerning
priorities, allocation of funds, materials and personnel for departmental activities.

Monitors Federal, State and other local legislation to determine impacts on financial policies and
practices; prepares, coordinates and implements responses and recommendations.

Provides managerial assistance and supervision to subordinates in planning and implementing
programs; selects, trains, motivates, coaches and evaluates staff; establishes and monitors employee
performance objectives; reviews employee performance evaluations completed by the department
management team; provides or coordinates staff training.

Meets regularly with staff to discuss and resolve priorities, workload and technical issues.

Facilitates problem solving in the department and encourages a high degree of communication and
feedback between employees and supervisors; leads by example by maintaining high standards of
behavior and performance.

Maintains timely and regular attendance.

Other duties as assigned.

KNOWLEDGE OF:

City organization, operations, policies and procedures.

Structure, organization and interrelationships of City departments, agencies and related governmental
agencies and offices affecting assigned functions.

Current social, political and economic trends and operating problems of municipal government.
Organizational and management practices as applied to the analysis and evaluation of programs,
policies and operational needs.

Principles and practices of public accounting and finance, and municipal government budget
preparation and administration.

Rules and regulations governing public meetings.

Sources of information related to a broad range of municipal programs, services and administration.
Pertinent Federal, State and local laws, codes and regulations.

Program and project management techniques and principles.

Research methods and report preparation and presentation.

2
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= Management practices in a union environment.
= Correct English usage, grammar, spelling, punctuation and vocabulary.

ABILITY TO:

= Develop short- and long-range goals, and plan, assign, coordinate and evaluate the work of
subordinates.

= Analyze issues, evaluate alternatives and make logical recommendations based on findings.

= Administer program goals and objectives; implement initiatives and recommendations in support of
department and City goals.

= Foster cooperative group processes and efficiently use resources; delegate tasks and workload

assignments.

Develop and monitor departmental and program/project operating budgets, costs and schedules.

Assess and prioritize multiple tasks, projects and demands.

Supervise, lead, coach and use best management practices to improve staff performance.

Effectively administer a variety of City-wide programs.

Interpret and apply city policies, procedures, laws and regulations.

Support and model the identified vision, values and behaviors of the organization.

Establish and maintain effective working relationships.

Operate a personal computer utilizing a variety of standard and specialized software.

Communicate effectively both orally and in writing.

PREFERRED QUALIFICATIONS
A Bachelor's degree in finance, accounting, public administration or a related field and 10 years of
progressively responsible senior management experience. A Master's degree in business or public
administration is preferred.

LICENSE AND CERTIFICATION REQUIREMENTS

= Valid California Driver License is required.

= Must be bondable.

= Successful completion of a pre-employment background check is required.

= Certified Public Accountant (CPA) or Certified Government Finance Officer (CGFQ) designation is
preferred.

WORKING CONDITIONS

The regular work schedule is generally Monday through Friday, 8 am to 5 pm. Work is primarily performed
in an office which is busy, oriented to public service and subject to occasional work interruptions. Noise
level is moderate. Frequent attendance at meetings before or after regular work hours is required.

PHYSICAL REQUIREMENTS

Continuous repetitive arm/hand movement is essential to performance. The incumbent in this position must
be able to discern voice conversation, have the physical ability to perform essential job functions, and have
hand-eye coordination sufficient to operate computers, do keyboarding and operate other office equipment.
The incumbent must have the ability to produce legible handwritten documents and may need to push, pull,
lift and carry up to 20 pounds.

The City of Banning is an equal opportunity employer. All employees and candidates for employment will
be recruited, selected, trained, promoted, compensated and, if necessary, disciplined or terminated
without regard to sex/gender, race, national origin, religion, creed, color, marital status, veteran status,
age, national origin, pregnancy, sexual orientation, gender identity, disability, genetic information or any
other basis prohibited by law.

While requirements may be representative of minimum levels of knowledge, skills and abilities to perform
this job successfully, the incumbent will possess the abilities or aptitudes to perform each duty proficiently.
This job description does not constitute an employment agreement between the Employer and Employee
and is subject to change as the needs of the Employer and requirements of the job change.
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ESSENTIAL FUNCTIONS

= Plans, organizes, controls and manages the Human Resources (HR) operations and programs of the
City including recruitment/selection, compensation/classification, training/development, labor relations,
safety, personnel records, policy development and general management assistance.

= Plans, organizes, controls and manages the Risk Management operations and programs of the City
including PERMA, commercial insurance for property, special events and employment practices.

= Provides consultation to the City’'s management and supervisory staff in a variety of areas including
staffing and organization, employee development, performance evaluations, investigations, disciplinary
problems and other special employment needs; ensures consistent interpretation and application of
federal, state and city rules, regulations, policies and procedures.

= Plans, organizes and coordinates the City's recruitment and selection processes to ensure compliance
with legal requirements, human resources needs and budgetary authority; provides staff assistance
and guidance in the selection of new employees and promotions; coordinates new employee
orientations; maintains up-to-date online information on employment opportunities.

= Develops and implements strategies for HR management, including performance management and
auditing, competency assessment and development, resource development, employee relations and
others as appropriate.

= Administers benefits plans; maintains provider contracts and ensures compliance with legal and tax
requirements, and with technical contract provisions; educates employees on City benefits programs;
recommends changes to benefits plans.

= Administers the City’s classification and compensation programs and systems, including maintaining
job descriptions, position control, salary and benefit administration, and policy development and
compliance; conducts research on salary and benefit issues with outside agencies; analyzes related
cost areas and recommends changes to compensation and benefit programs as appropriate.

= Administers and coordinates leave programs in compliance with City and/or State and federally
authorized leave programs, including but not limited to Family & Medical Leave Act, California Family
Leave Act, military leave, domestic violence leave, donated leave, etc.

= QOversees and coordinates the City’s worker's compensation program, including light duty and early
return to work options; coordinates safety training and investigation of accidents; oversees the City’s
safety committee; administers the City’s drug and alcohol testing program.

= Prepares for and participates in labor negotiations with organized bargaining units; develops proposals
and contract language; administers labor agreements during the terms of the contracts; assists
management staff with interpretation of and adherence to the labor contracts; assists management staff
with grievances and related employee concerns.

= Plans, organizes and coordinates employee development and training programs, including
performance evaluations, educational assistance and in-service training; coordinates employee
recognition opportunities; assists and provides consultation to employees with confidential matters
requiring internal or external resources, provides general conflict resolution assistance in employee
related disputes.

= Performs long-range planning activities, including organizational planning and development and
strategic planning; develops and recommends new or modified policies to address human resource
needs within the City; directs and interprets the application of established personnel policies; develops
employee communications to disseminate policy information.

= Serves as the City's Americans with Disabilities Act (ADA) coordinator, in relation to both City
employees and those using the City's programs and services.

= Develops and prepares the annual preliminary budget for the Human Resources function; analyzes
and reviews budgetary and financial data; controls and authorizes expenditures in accordance with
established limitations.

= May manage staff assigned to Human Resources functions, including delegating and monitoring work,
and providing performance reviews.

=  Manages the preparation and maintenance of a variety of narrative and statistical reports, records and
files related to assigned activities and personnel; prepares information and materials for presentations
on human resource issues to the City Council, oversees and maintains HR records, pursuant to State
regulations and City procedures; processes and reviews requests; provides appropriate information to
the public.

= Maintains timely and regular attendance.

= QOther duties as assigned.
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KNOWLEDGE OF:

= City organization, operations, policies and procedures.

= Structure, organization and interrelationships of City departments, agencies and related governmental
agencies and offices affecting assigned functions.

= Current social, political and economic trends and operating problems of municipal government.

= Organizational and management practices as applied to the analysis and evaluation of programs,
policies and operational needs.

= Employment and labor-related City ordinances and State and Federal legislation, including FMLA, ADA,

OSHA, and FLSA.

Knowledge of City’s and the Department’s policies and procedures.

Knowledge of management and/or supervisory principles.

Knowledge of human resources practices and principles.

Knowledge of workers’ compensation claim processes, methods and procedures.

Correct English usage, grammar, spelling, punctuation and vocabulary.

ABILITY TO:

= Develop short- and long-range goals, and plan, assign, coordinate and evaluate the work of
subordinates.

= Analyze issues, evaluate alternatives and make logical recommendations based on findings.

= Administer program goals and objectives, implement initiatives and recommendations in support of
department and City goals.

» Foster cooperative group processes and efficiently use resources; delegate tasks and workload

assignments.

Develop and monitor departmental and program/project operating budgets, costs and schedules.

Assess and prioritize multiple tasks, projects and demands.

Supervise, lead, coach and use best management practices to improve staff performance.

Effectively administer a variety of City-wide programs.

Interpret and apply city policies, procedures, laws and regulations.

Support and model the identified vision, values and behaviors of the organization.

Establish and maintain effective working relationships.

Operate a personal computer,utilizing a variety of standard and specialized software.

Communicate effectively, both orally and in writing.

PREFERRED QUALIFICATIONS

A Bachelor's degree in Human Resources, Business Administration, Public Administration, Organizational
Psychology or a related field AND 5 years of experience in human resources and risk management,
including three (3) years of management and/or supervision. A Master's degree in human resources,
business or public administration is preferred.

LICENSE AND CERTIFICATION REQUIREMENTS

Valid California Driver License is required.

Must be bondable.

Successful completion of a pre-employment background check is required.
Certified Human Resources designation is preferred.

WORKING CONDITIONS

The regular work schedule is generally Monday through Friday, 8 am to 5 pm. Work is primarily performed
in an office which is busy, oriented to public service and subject to occasional work interruptions. Noise
level is moderate. Occasional attendance at meetings before or after regular work hours is required.
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Continuous repetitive arm/hand movement is essential to performance. The incumbent in this position must
be able to discern voice conversation, have the physical ability to perform essential job functions, and have
hand-eye coordination sufficient to operate computers, do keyboarding and operate other office equipment.
The incumbent must have the ability to produce legible handwritten documents and may need to push, pull,
lift and carry up to 20 pounds.

PHYSICAL REQUIREMENTS

The City of Banning is an equal opportunity employer. All employees and candidates for employment will
be recruited, selected, trained, promoted, compensated and, if necessary, disciplined or terminated
without regard to sex/gender, race, national origin, religion, creed, color, marital status, veteran status,
age, national origin, pregnancy, sexual orientation, gender identity, disability, genetic information or any
other basis prohibited by law.

While requirements may be representative of minimum levels of knowledge, skills and abilities to perform
this job successfully, the incumbent will possess the abilities or aptitudes to perform each duty proficiently.
This job description does not constitute an employment agreement between the Employer and Employee
and is subject to change as the needs of the Employer and requirements of the job change.
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ATTACHMENT 1
Resolution 2019-

Class and Compensation Amendment
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RESOLUTION NO. 2019-____
RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BANNING, CALIFORNIA,
AMENDING THE CLASSIFICATION & COMPENSATION PLAN FOR THE CITY OF
BANNING
WHEREAS, it is necessary to amend the City's Classification Plan from time to
time to maintain a current plan which reflects the nature of work, organizational structure,
or otherwise; and

WHEREAS, the classification and compensation plan has been updated to reflect
changes in job descriptions; and

WHEREAS, additions or changes to job descriptions, job titles and/or pay ranges
require Council approval.

WHEREAS, the City Council does hereby find that:

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of
Banning as follows:

SECTION 1. That the City Council approve the following position update:
Reclass: Administrative Services Director (1)

SECTION 2. That the City Council approve the new or revised job descriptions,
classification and compensation for the following positions as Exhibit “A”:

Administrative Services Director (Job Code 1105, Grade D01 to D0O0)
Human Resources Manager (Job Code 1215, Grade T83)

SECTION 3. That the City Council Approve the classification and compensation plan
— Schedule “A” as “Exhibit “B”.

SECTION 4. The City Clerk shall certify to the adoption of this resolution and shall
cause a certified resolution to be filed in the book of original resolutions.

PASSED, APPROVED AND ADOPTED this 23™ day of April, 2019.

Arthur L. Welch, Mayor
City of Banning



ATTEST:

Daryl Betancur, Deputy City Clerk
City of Banning

APPROVED AS TO FORM AND
LEGAL CONTENT:

Kevin G. Ennis, City Attorney
Richards, Watson & Gershon
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CERTIFICATION:

|, Daryl Betancur, Deputy City Clerk of the City of Banning, California, do hereby certify
that the foregoing Resolution 2019-___, was duly adopted by the City Council of the City
of Banning, California, at a regular meeting thereof held on the 23 day of April, 2019,
by the following vote, to wit:

AYES:

NOES:

ABSTAIN:

ABSENT:

Daryl Betancur, Deputy City Clerk
City of Banning, California
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CITY OF BANNING
CITY COUNCIL REPORT

RS, L
2 ey &
CH TOWN USA

TO: CITY COUNCIL

FROM: Douglas Schulze, City Manager

MEETING DATE: April 23, 2019

SUBJECT: Resolution 2019-__, Approving a Professional Services
Agreement with CPS HR Consulting for Executive Recruitment
Services in an Amount Not to Exceed $27,000

RECOMMENDED ACTION:

Staff recommends the City Council adopt Resolution, Approving a Professional Services
Agreement with CPS HR Consulting for Executive Recruitment Services in an Amount Not
to Exceed $27,000.00; Authorize the City Manager to Execute the Agreement; and
Authorize the Acting Administrative Services Director to make, if necessary, appropriations
and budget adjustment for FY 2019.

BACKGROUND:

The Administrative Services Director position is currently vacant and a recruitment
process will be required to fill the position. In addition, the Deputy Human Resources
Director is also vacant and Human Resources staff are currently managing multiple
recruitments. Due to the vacant Deputy Human Resources Director position, current
H.R. workload, and importance of the Administrative Services Director position a
Request for Proposals was sent to Executive Recruitment firms in California.

Three responses to the RFP were received by the deadline and have been reviewed.
Based on the responses received, it is recommended that CPS HR Consulting will
provide the most appropriate service to the City. Funding for the Professional Services
will be available as a result of the salary and benefit savings that will occur due to the
position vacancy.

Resolution 2019-__, CPS HR Consulting
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JUSTIFICATION:

Executive Recruitment Services typically generate a larger applicant pool of candidates
who are highly qualified for the position. City staff do not currently have the capacity to
complete this recruitment due to workload issues. Salary and benefit savings while the
position is vacant will cover the cost of the consulting services.

FISCAL IMPACT:

This agreement will be funded from salary and benefit savings related to the vacant
position.

OPTIONS:

1. Approve as recommended
2. Do not approve and provide alternative direction

ATTACHMENTS:
1. Resolution 2019-__
2. CPS HR Consulting Proposal
3. Ralph Andersen & Associates Proposal
4. Bob Murray & Associates Proposal

Appybved by:

Dougtes Schulze
City Manager

Resolution 2019-__, CPS HR Consulting



Page 216

ATTACHMENT 1
Resolution 2019-
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RESOLUTION 2019-__

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BANNING, CALIFORNIA,
AWARDING A PROFESSIONAL SERVICES AGREEMENT FOR EXECUTIVE
RECRUITMENT SERVICES IN AN AMOUTN NOT TO EXCEDD $27,000.

WHEREAS, the Administrative Services Director position is currently vacant and
a recruitment process will be required to fill the position. In addition, the Deputy Human
Resources Director is also vacant and Human Resources staff are currently managing
multiple recruitments. Due to the vacant Deputy Human Resources Director position,
current H.R. workload, and importance of the Administrative Services Director position a
Request for Proposals was sent to Executive Recruitment firms in California; and

WHEREAS, three responses to the RFP were received by the deadline and have been
reviewed. Based on the responses received, it is recommended that CPS HR Consulting
will provide the most appropriate service to the City. Funding for the Professional Services
will be available as a result of the salary and benefit savings that will occur due to the
position vacancy; and

WHEREAS, Executive Recruitment Services typically generate a larger applicant pool of
candidates who are highly qualified for the position. City staff do not currently have the
capacity to complete this recruitment due to workload issues. Salary and benefit savings
while the position is vacant will cover the cost of the consulting services.

WHEREAS, this agreement will be funded from salary and benefit savings related to the
vacant position.

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Banning
as follows:

SECTION 1. The Banning City Council adopts Resolution 2019- , awarding a
Professional Services Agreement with CPS HR Consulting for Executive Recruitment
Services in an amount not to exceed $27,000; and

SECTION 2. The City Manager or his designee is authorized to make necessary budget
adjustments, appropriations and transfers related to the Professional Services
Agreement.

SECTION 3. The City Manager or his designee is authorized to execute the Professional
Services Agreement as to form approved by the City Attorney.

SECTION 4. The City Clerk shall certify to the adoption of this resolution and shall cause
a certified resolution to be filed in the book of original resolutions.

Resolution 2019-__, CPS HR Consulting
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PASSED, APPROVED AND ADOPTED this 23 day of April, 2019.

Arthur L. Welch, Mayor
City of Banning

ATTEST:

Daryl Betancur, Deputy City Clerk
City of Banning

APPROVED AS TO FORM
AND LEGAL CONTENT:

Kevin G. Ennis, City Attorney
Richards, Watson & Gershon

Resolution 2019-__, CPS HR Consulting
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CERTIFICATION:

|, Daryl Betancur, Deputy City Clerk of the City of Banning, California, do hereby certify
that the foregoing Resolution 2019-__, was duly adopted by the City Council of the City
of Banning, California, at a regular meeting thereof held on the 23 day of April, 2019, by
the following vote, to wit:

AYES:
NOES:
ABSTAIN:

ABSENT:

Daryl Betancur, Deputy City Clerk
City of Banning, California

Resolution 2019-__, CPS HR Consulting
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CPS HR 4. CONSULTING

PROPOSAL

City of Banning

Executive Recruitment Services for
Administrative Services Director

Due Date: April 3, 2019
12:00 P.M. PST

SUBMITTED BY:
MELISSA ASHER

Sr. Practice Leader, Products and Services
CPS HR Consulting

2450 Del Paso Road, Suite 220

Sacramento, CA 95834
P:216-471-3358
masher@cpshr.us

Tax |D: 68-0067209

WWW.Ccpshr.us
2 Your Path to Performance
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Proposal to the City of Banning
Executive Recruitment Services for Administrative Services Director

Our Process

Our proposed executive search process is designed to provide the City with the full range of
services required to ensure the ultimate selection of a new Administrative Services Director
uniquely suited to the City's needs.

. Phase il
N nggresive, | U
Profile and Proactive, Selection
; and Robust
Recruitment Recruitment
Strategy

Phase |: Our consultant will meet with the City Manager, City Staff, and other City representatives
to ascertain the City’s needs and ideal candidate attributes, to target our search efforts, and
maximize candidate fit with the City.

Fhase 1. The recruitment process is tailored to fit the City’s specific wants and needs, with
targeted advertising, combined with contacts with qualified individuals from our extensive
database.

Phase lll: The selection process is customized for the City. CPS HR will work with the City Manager
to determine the process best suited to the City of Banning.

Phase | - Develop Candidate Profile and Recruitment Strategy
Task 1 - Review and Finalize Executive Search Process and Schedule
Task 2 - Key Stakeholder Meetings
Task 3 - Candidate Profile and Recruitment Strategy Development
Task 4 — Develop Recruitment Brochure

The first step in this engagement is a thorough review of the City’s needs, culture and goals; the
executive search process; and the schedule. CPS HR is prepared to meet with key stakeholders
to obtain input in developing the ideal candidate profile and to assist us in understanding key
issues and challenges that will face a new Administrative Services Director. Activities will include:

B |dentifying key priorities for the new Administrative Services Director and the conditions
and challenges likely to be encountered in achieving these priorities.

B Describing the type of working relationship the City Manager wishes to establish with
the Administrative Services Director,

B Generating lists of specific competencies, experiences, and personal attributes needed
by the new Administrative Services Director in light of the discussions above.

CPS HR &= CONSULTING
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Proposal to the City of Banning
Executive Recruitment Services for Administrative Services Director

Timeline

The project team CPS HR has selected is prepared to begin work upon receipt of a fully-executed
contractual agreement. All search activities up to and including the selection of a new
Administrative Services Director can be completed in 14 to 16 weeks. The precise schedule will
depend on the placement of advertising in the appropriate professional journals, and the ability
to schedule, as quickly as possible, the initial meeting. A proposed schedule of major milestones
is presented below.

Month 1 Month 2 Month 3 Month 4

10 /11 (12 (13 14 15

Initial Meeting/
Candidate Profile

Draft Brochure

Brochure Approved/
Printed & Place Ads

\ Aggressive Recruiting

' Final Filing Date

Preliminary Screening

Present Leading
Candidates

Interviews

Reference/
| Background Checks

| Appointment

:;We.éks [ E[ER]A =] ] BT 20 SE 52 e AT
I ‘ - i ‘ | ‘

TS_'{".I'E‘
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Proposal to the City of Banning
Executive Recruitment Services for Administrative Services Director

Professional Fees and Guarantee

Professional Services

Our professional fixed fee covers all CPS HR services associated with Phases |, 11, and Il of the
recruitment process, including the necessary field visits (up to three) to develop the candidate
profile and recruitment strategy, assist the City with finalist selection, and facilitate candidate
interviews.

Reimbursable Expenses

Actual out-of-pocket expenses for such items as consultant travel, advertising, marketing,
printing/copying, and postage/delivery charges are reimbursable at cost. There is no mark-up on
expenses and we will work proactively with the City to ensure that dollars being spent for
expenses are in keeping with the City’s expectations, Travel expenses for candidates who are
invited forward in the interview process are not included under our reimbursable range. The
listed reimbursable expenses range includes a background check on the selected finalist candidate.

. Professional Fixed Fee & Reimbursable Expenses*

Professional Services Full Recruitment (Fixed Flat Fee) $17,000

Reimbursable Expenses
Approximate recruitment costs include:
B Brochure Design and Printing
B Advertising
B Background check for one candidate
B Other recruitment expenses such as supplies, travel, and shipping

$6,000 - $6,500

eedTotal | $23,500 |

*Professranal fees and reimbursable expenses would be billed and paid monthly

Optional: Recruitment Video

In addition to the standard recruitment brochure, CPS HR can develop a recruitment video to
attract a wider range of applicants. More than 63% of organizations are now using visual media
to attract the attention of job seekers, convey the culture of the organization, and effectively
expand the talent pool. For this approximately three-minute video, CPS HR will arrive onsite to
film footage of the work place and community, as well as conduct onsite interviews with selected
employees. This video is optional and costs 3,500, raising the Not-to-Exceed Total to §27,000.

CPS HR == CONSULTING e
age | 14
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Proposal to the City of Banning
Executive Recruitment Services for Administrative Services Director

One-Year Guarantfee

If the employment of the candidate selected and appointed by the City as a result of a full
executive recruitment (Phases I, /I, and /ll) comes to an end before the completion of the first
year of service, CPS HR will provide the City with professional services to appoint a replacement.
Professional consulting services will be provided at no cost. The City would be responsible only
for reimbursable expenses. This guarantee does not apply te situations in which the successful
candidate is promoted or re-assigned within the organization during the one-year period.
Additionally, should the initial recruitment efforts not result in a successful appointment, CPS HR
will extend the aggressive recruiting efforts and screen qualified candidates until an offer is made
and accepted. CPS HR does not provide a guarantee for candidates placed as a result of a partial
recruitment effort.

CPS HR &= CONSULTING

We thank you for your consideration of our proposal. We are committed to
providing high quality and expert solutions and look forward to partnering with
the City of Banning in this important endeavor.

CPS HR == CONSULTING
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Proposal to the City of Banning
Executive Recruitment Services for Administrative Services Director

Appendix A: Sample Brochure

Human
Resources
Director

SAN BERNARDINO

\ COUNTY

CPS HR === CONSULTING
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Proposal to the City of Banning
Executive Recruitment Services for Administrative Services Director

THE COUNTY
Lexcated In the heart of Southam Califomia; San
Beradino County is hame 1o ayeytyro million esidents.
Wiz thrive on the diversity i comithunities, w
famillias enloy affaicabile howing exdallent K-12 &choalsand
EaEYacess 1o comimunity tesources such as hispitals. llmadas,
parksand airpests, The County offers a varietyof Yive, wotk,
y* lifestyls options, shstteamimu safe;clsan and healthy
envitonment. and access Lo a yarkety of etail and entsetainment
chaices. culfuesl and educational enric hment appoftunities through
(nieeunes theater and kocal unlfvarsites such as ate
Uriversity San Berrardiie, Ui cdiz fifotiia Baptist
llni\rmuy umtma!cpaqrapf, with spowcapped tountaips, flower
and Icdeal Southem Califerm
: i uchras hikine
boating_. are ukiirg z . Addjac : d Olange Counties,
e ate b a shott diive away outhein Califomda’s premis) beaches, resan
destinalichcans = litane anet er, the Counly of San
Bemnarchno styjves 1o preavkle | Vi 3 e halance where inaddition
to excellent career oppor tunities, a supportive work epvitenenent, and lugrative
enstion and benafits, they are able 16 enjoy all 6w County has

COUNTY GOVERNANCE

The County ls governad by a full tine, five roember Board of Supervisors, who, working
thraagh County depattments arz committed 1o a Ihing vision ofa Complete
sounty that capitalizes on the divessity of it gaogiaphy, and Its economy
tocieate a broad ange of cholaes for its rasidents In how they live, wark: anel play? The
Hunan Resyunces Depaytineit |s tasked) with attracting. e &;.ulrﬂaw.helawm the
workforcs that will reafize thisViston fr o County, Through in ive human re:
ptogpams the department strives &4 work life batanoe fo 1ent and prospec
employses making our County anFmp ayer of Chotce.

To leam more about the County: www.sbcounty. Gov/CAD
The vislan statement can be found hers: hﬂplLun_jh:unt cao-yislon/home.aspx

THE PEPARTMENT
The Human Resowees Department fHRD)admlnl ters comprehensive human sources (pesonnel) progianis,
activities and servic STRTRY e and retirees. The depattiment’s pritnary functional areas include
ernployee relations, benefits adkni '\mﬂun 1gauiinent and dele L classification, and compeisation, and equal
emplovment opportunity. The HRD conslets of 137 full-thneemployees and operates onvanannual budoet of $17 inilllon.
Additicnal functions incluce staff suppont tothe County Equal Employment Oppertunity and Cleil Service Compmissio

G { !lr:: Mﬂwm}hhwmn OUIC cgramsare a'inur-i steredasa

cenhalized function =

uitycker dancﬂrx;uiandrr-armmlvpn:-i: innwlalinn.al s, Twelve recognized excl : ] Ay ¢

In 25 bargaining unlts thal indue han 9 of the s emipk Hulay Resouicas s ks I close callaberation with
the Labor Relations Teatn ko add s affecting wpresented emplo and suppart the bargaining process, The HRD Bas an:
extremely declicata) and talented taff and, uncer the exceptional leacars 1lr- of 3 cieative, piactive and engaged Dikector, the
department’s potentlal is virtvafly unlimited,

Ta learp more about the Human Resouyces Department and lts Bud get, vislt:
www.sbcounty.gov/hr  Www.sbcounty.gov/caa/budget

THE POSITION

The Director of Human Resouices je o the Chilel BExsculive Officer (CEQ) and overssasa centiallzed human fesomses
opajationandthe development of county wide huiman fesauees policies arl proc a5, ensurffug thell conststent and fale
applicatian. in addition o addresing organizational prierities the Human Resourcas Director is responsible for the davelopment
anthadrpdstration of the Counly Pérsnnel Management Programwhichindudes Recititinent. Bamination tod Sekection;
Classification; Employee Belations; Equs| Emplo Cpprtunity: Commutal Services; Occupational Haalth; Oraanizationaland
Emplivis Develapment: Emploves Benelits and Personbel BeaondsMansactions. Additfionally, the Directirwill cyersee the County's
comnplianca with ethics and privacy laws: including management of Lhe Office of Compliance aixl Ethics and the Equal Employment
Gpportimity Comimissian. Tha surcassiul candidate willensuré pioper staffing. tiaining, arowith;, development and succession
planining far the department.

The Cotmtyar San Bernardine is an Approved Local Meril Systemaagency. As suchy the Hurpan Resources Ditector is tasked with
ehsuring that County human resotdces plactices adhere to Feckeral and State Merlt Systems Prindples.

CPS HR &= CONSULTING L
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Proposal to the City of Banning
Executive Recruitment Services for Administrative Services Director
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Proposal to the City of Banning
Executive Recruitment Services for Administrative Services Director

MINIMUM REQUIREMENTS

. The réquirements for this pesition include an extensive and broad range of public sector human rescurces administrative experance
at an exacutive lavel,

+  Candidstes must have a strong backaround in organizational and management devalopmert.
« AN MPA or MBA or related agvance degreais desirable.

SALARY AND BENEFITS

Tha saliry rangefor this position i $143,520 - $197 850, Effective July 23, 2018, 3 3% in arease plus s roll-in of the supplemental retirement
conttibution willincrease the annual base salary for this position to'a maximurn of $210.112. Actual offer is d ependent of qualifications.

Health B enefits
+ Madical and dental insurance subsidies to offsst the cost of insurance pramium up to 512,795,
+ Employer paid vision coverage for employee and eligible dependents.

Retirement Benefits

« f3enerous County Pansion (www.sheara.org) — Vested after 5 years,

« County contributes upto 2,753 of base salary to the Retirement Medical Trust,
+ Raciprocity available pursuant tothe 1937 Act, if eligible,

Miscellaneous Benefits
+ Administrative Leave - 80 hours annually.

VacationLeave up to 4 weeks annually with cash-out option,

Sick Leave - 12 daysannually with unlimited accrual.

14 paidholidays annually.

Automobile Allowance - 514,600 arinually.

Cell Phone Allowance - 52,400 annually,

401k - two for ane County match up to 8% of base salary.
Other benefitsindude Dependent Care Assistance Plan, Emplayeér-paid tamm life,
Flexible Spending Account, 457(b) matching contributions Commuter Services
with carpool.vanpool and ride-sharing incentives and a'Wellness Prograrm.

To see the full list of benefits, go tothe Countywebsite.
httpufAwwve sbeountygoviBenefits.

CPS HR A== CONSULTING

CPS HR A== CONSULTING




Page 243

ATTACHMENT 3

Ralph Andersen &
Associates Proposal

Resolution 2019-__, CPS HR Consulting
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City of Banning
Page 3

Paraprofessional and Support Staff

Other paraprofessional, graphics, and support staff will provide administrative support to the
search team on recruitment assignments. These may include: Ms. Christen Sanchez, Ms. Diana
Haussmann, Ms. Hannah Jones, Ms. Blanche Velazquez, Ms. Tina Keller, Ms. Karen AllGood,
Ms. Teresa Heple, and Ms. Katrina Wilson.

Project Timing

We anticipate a timeframe of approximately 90 days (or longer including transition time) from the
execution of the agreement between the City and Ralph Andersen & Associates to when the
finalists are presented for an interview. Negotiation with the top candidate will take an additional
week after finalist interviews.

Based on the City’s ability to execute a contract, we would suggest the following framework
(modifications with City input) for this search effort:

e Meeting with the City Manager — Tuesday, April 9 (while in the area or to be determined)
e Draft/ Finalize Brochure — Within 10 days after kick-off meeting (or by week of April 22)
» Open Search — Week of April 26 or no later than May 1

o (Close Search — Monday, June 24

e Recruiter’s Preliminary Review / Recruiter’s Interviews — Late June

* Present Resumes to City Manager / Select Finalists — Late June or Early July

o Finalist Interviews — Mid-to-Late July (after July 15)

e Negotiations / Final Selection — Late July

Project Cost

The search effort for the Administrative Services Director will be focused primarily in California.
All expenses incurred by Ralph Andersen & Associates are included in this fixed fee proposal with
the exception of candidate travel for interviews (if the City elects to reimburse the candidates for
the on-site Finalist Interviews). The total cost for professional services and expenses will be a
fixed fee pricing structure and will not exceed $25,000.

This pricing structure also assumes two on-site visits by the Project Director as follows:
e Kickoff Meeting (Trip #1) — Tuesday, April 9 or TBD
e Resume Review (Done via Video Call) — Late June or Early July (Date TBD)
e Finalist Interviews (Trip #2) — Mid-to-Late July (Date TBD)
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City of Banning
Page 4

Brochure — A full color brochure will be developed. All pictures will be the responsibility of the
City.

Invoicing — Ralph Andersen & Associates will invoice the City of Banning in four installment
payments as follows:

e Following kick-off and finalization of recruitment brochure - $7,500
e After the closing date - $7,500
e After finalist interviews - $7,500

¢ Upon placement - $2,500

Progress payments will be due upon receipt.
Exclusions: The City will be responsible for all candidate expenses related to on-site interviews.

* & o

Should you need any additional information, please feel free to call Ms. Renschler at
(916) 630-4900.

Respectfully Submitted,

WWVW

Ralph Andersen & Associates
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f n Ralph Andersen
& Assaociates

Administrative Services Recruitments

or Finance Related
(2010 to Present)

Recruitments by Heather Renschler
» Beverly Hills, CA
»  Assistant Director of Administrative Services / Finance (2017)
»  Director of Administrative Services / Chief Financial Officer (2012)
e Broward County, FL
»  Chief Financial Officer/Director of Finance and Administrative Services (2012)

»  Deputy Chief Financial Officer/Deputy Director of Finance and Administrative
Services (2013)

e Half Moon Bay, CA

v Administrative Services Director (Current Search — Brochure in Development)
e Marin Municipal Water District, CA

»  Administrative Services Division Manager/Treasurer (2016)
e Solano County, CA

»  General Services Director (2011)

Recruitments by Other Search Team Members
e Broward County, FL.
»  Chief Financial Officer/Director of Finance and Administrative Services (2016)
e (Coronado, CA

»  Administrative Services Director (2015)

I (A ' B AT, el TVl YO
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BoB MURRAY
& ASSOCIATES

EXPEATS INEXECUTIVE SEAROH

A Proposal to Conduct an Executive Recruitment
for the Position of
ADMINISTRATIVE SERVICES DIRECTOR

on behalf of the

CITY OF BANNING
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THE RECRUITMENT PROCESS

Bob Murray & Associates’ recruiters are specialists in finding the perfect fit, providing security
and fairness to candidates and clients while ensuring the integrity of the search process. We
understand that supetlative recruiting for the Administrative Services Director will lead to
superlative results for the City of Banning. Outlined below are the steps in out proven recruitment
process, refined through our 30+ years of experience in executive search.

STEP 1 DEVELOP THE CANDIDATE PROFILE

Our understanding of the City of Banning’s needs will be key to a successful search. Valerie Gaeta
Phillips will meet with the City Manager and key stakeholders to learn as much as possible about
the ideal candidate for the Administrative Services Director position. We want to become familiar
with the values and culture of the organization, as well as to understand the current—and future—
issues, challenges, and opportunities in the City of Banning.

Ms. Gaeta Phillips will review and help define the City’s wish-list regarding the ideal candidate’s
personality, management style, knowledge, skills, and abilities and will work with the City to
identify expectations regarding education and experience. The City Manager and Ms. Gaeta
Phillips will discuss compensation, benefits, and other key information necessary to ensure that
outstanding candidates are attracted to this opportunity. The profile we develop together at this
stage will drive subsequent recruitment efforts.

Optional Service: Commennity and Staff Lneodvesent

We find that many of our clients value a recruitment process that opens the opportunity for
community members, business leaders, organization representatives, and employees to provide
input regarding the ideal candidate. Our recruiters are skilled in designing and facilitating forums,
town hall meetings, and online surveys that allow equitable involvement from a variety of
constituencies and in consolidating feedback into a cohesive narrative of common themes.

If the City of Banning so desires, we will work with the City Manager to create a customized
community and/or staff input process.

STEP 2 DESIGN/DISTRIBUTE BROCHURE AND ADVERTISEMENTS

Ms. Gaeta Phillips and your dedicated Recruitment Coordinator will use the candidate profile
developed with the City of Banning to create a professional recruitment brochure, with the
assistance of our professional graphic designer. The four-page, full-color brochure will describe
the community, organization, position, ideal candidate, and compensation and will include pictures
provided by the City of Banning that you feel best represent your organization and your
community.

Upon your approval, Ms. Gaeta Phillips will send the brochure by postal mail and email to a
targeted audience, personally inviting potential candidates to apply for the Administrative Services
Director position. We will also place the recruitment brochure on our website, which attracts over
11,000 unique hits weekly and is a trusted resource for candidates seeking executive and

Bob Murrav & Assoctares Proposal for the Cirv of Banning Page 2
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professional positions. Two sample brochures are included in this proposal package for your
reference.

Ms. Gaeta Phillips will also design an effective advertising campaign appropriate for the
Administrative Services Director recruitment. Our broadest outreach comes through our active
social media involvement on Facebook, LinkedIn, and Twitter, where upcoming and current
positions are posted. Sources such as Western City Magazine, the “Jobs Available” newsletter, and
the Careers in Government website will be used to reach an extensive local government audience,
while position-specific postings will be chosen to attract candidates who have built their careers
in and are committed to the Administrative Services Director field.

Suggested Administrative Services Director-specific advertising sources for the City of Banning’s
search include:

* California Society of Municipal * American Women Society of CPAs
Finance Officers Association
* Government Finance Officers * California Society of CPAs

Bob Murray & Associates does not typically place ads with job aggregators or general job posting
sites such as CareerBuilder, Monster, or Indeed, as we have found that the broad reach of these
sites does not necessarily lead to quality candidates for executive and professional positions.

Reaching Diverse Candidutes

Bob Murray & Associates, 2 woman- and minority-owned business, is proud of its commitment
to attracting and placing diverse candidates. Not only do we place advertisements with websites
designed to attract minority and female candidates, but our President, Valerie Phillips, is a member
herself of many diversity-focused organizations including the Local Government Hispanic
Network, the League of Women in Government, the Professional Women’s Network, Mexican
Professionals, and Women Leading Government. She networks frequently with fellow members
to gain insight into which potential candidates are leaders in their field.

Ms. Gaeta Phillips will seek to reach candidates in communities and organizations with
demographic profiles and populations served like that of the City of Banning, to maximize the
potential for individuals from a wide variety of backgrounds, cultures, and life expetiences to be
considered for the Administrative Services Director position.

STEP 3 RECRUIT CANDIDATES

The strongest candidates are often those who are successful and content in their current positions
and need to be sold on a new opportunity. Our extensive network of contacts, developed through
over 1,400 successful placements, is a primary source for identifying and obtaining referrals for
these candidates. Our in-house database of 40,000 current and former executive and professional
candidates is a valuable resource that can only be built over time—time that we have invested into
perfecting our process for finding the right candidates for our clients. Our aggressive outreach
efforts are focused on phone calls to personally invite potential applicants, answer questions, and
allay any reservations, and these efforts are essential to the success of the Administrative Services
Director recruitment.

Bob Murrav & Associares Proposal for the Ciry of Banning Page 3
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STEP 4 SCREEN CANDIDATES

Following the closing date for the recruitment, Ms. Gaeta Phillips will screen all resumes we have
received, using the criteria established in the candidate profile as a basis upon which to narrow the
field of candidates. Internal candidates receive sensitive consideration, and Ms. Gaeta Phillips will
discuss with the City Manager how the City of Banning wishes to proceed with these candidates.

STEP 5 CONDUCT PRELIMINARY INTERVIEWS

Ms. Gaeta Phillips will personally interview the top 10 to 15 candidates from the resume screening,
with the goal of determining which candidates have the greatest potential to succeed in your
organization. To reduce travel-related expenses to our clients and increase efficiency in the search
process, these interviews are typically conducted via Skype, FaceTime, or other convenient
videoconferencing applications.

During these in-depth interviews, Ms. Gaeta Phillips will explore each candidate’s background and
experience as it relates to the Administrative Services Director position, such as significant
accomplishments, size and scope of responsibility, and organizational culture. In addition, Ms.
Gaeta Phillips will discuss with the candidates their motivation for applying for the position and
assess his/her knowledge, skills, and abilities. We will devote specific attention to establishing the
likelihood of the candidate’s acceptance of the position if an offer of employment is made.

STEP 6 SEARCH PUBLIC RECORDS

Under the direction of Ms. Gaeta Phillips, your dedicated Recruitment Coordinator will conduct
a review of published print and online articles for each recommended candidate. Sources include
Lexis-Nexis™, Google, social media, and our contacts in the field. This will alert Ms. Gaeta
Phillips to any further detailed inquiries we may need to make before our recommendations are
finalized.

STEP 7 MAKE RECOMMENDATIONS

Based on our findings during the preliminary interview process, Ms. Gaeta Phillips will
recommend a limited number of candidates for your further consideration. She will make specific
recommendations and will help facilitate discussions regarding the candidate pool, but the final
determination of those to be considered will be up to you.

We typically recommend 6-8 candidates that we feel will best match your expectations, and we
prepare a detailed written report on each candidate. This bound report provided to each member
of the decision-making body includes:

* Candidate list with Recommended Finalists identified in Gromp 1 and Group 2 (primary
and secondary recommendations), as well as Infernal candidates

* Summary of experience, education, and salary information for each Recommended
Finalist candidate

* Complete cover letter and resume for each Recommended Finalist candidate

Bob Murrav & Associates Proposal for the Ciry of Banning Page 4
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* List of Other Applicants (those who did not meet minimum qualifications or were otherwise
unsuitable, based on our screening process)

Bob Murray & Associates maintains all search records for a period of seven (7) years following
each recruitment, and we are happy to forward cover letters and resumes for each applicant by
postal mail or email as soon as the recruitment closes to new applications.

STEP 8 FACILITATE FINAL INTERVIEWS

Our years of experience will be invaluable as we help you develop an interview process that
objectively assesses the qualifications of each candidate. We will work with the City of Banning
to craft and implement an interview approach that fits your needs. This may include individual
and panel interviews by the City Manager and key stakeholders, community/employee interview
panels, writing and presentation samples, meet-and-greets, or another specialized process element
Ms. Gaeta Phillips helps the City of Banning to design.

Ms. Gaeta Phillips will be present on-site during the interviews to facilitate as necessary during the
process and to guide discussion to consensus regarding final candidates. Bound interview books
will be provided to each interview panel member containing:

Recruitment brochure with candidate profile

Interview schedule

Suggested interview questions

Experience summary, cover letter, resume, and rating form for each
candidate

Ranking forms for use during the panel interview process

% 4 4

4

We will work closely with your staff to coordinate and schedule interviews and candidate travel.
Our goal is to ensure that each candidate has a very positive experience, as the way the entire
process is conducted will influence the final candidates’ perception of your organization.

STEP 9 CONDUCT BACKGROUND AND REFERENCE CHECKS

Ms. Gaeta Phillips and your Recruitment Coordinator will conduct detailed reference checks for
up to three (3) final candidates. To gain an accurate and honest appraisal of the candidates’
strengths and weaknesses, we will talk candidly with people who have direct knowledge of their
work and management style. In addition to gaining a 360-degree view of candidates from the
perspective of their supervisors, subordinates and peers for the past several years, we will make a
point of speaking confidentially to individuals who may have further insight into a candidate’s
abilities but who may not be on their preferred list of contacts.

Your Recruitment Coordinator will work with candidates and our professional backgrounding
firm, HireRight, to conduct credit, civil litigation, and motor vehicle record checks and verify
candidates’ degrees.

o
J1
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STEP 10 ASSIST IN NEGOTIATIONS

We recognize the critical importance of successful negotiations and can serve as your
representative during this process. Ms. Gaeta Phillips knows what other organizations have done
to put deals together with great candidates and what the current market is like for Administrative
Services Director positions in organizations like the City of Banning’s. She will be available to
advise you regarding current approaches to difficult issues, such as housing and relocation. We
will represent your interests and advise the chosen candidate and you regarding salary, benefits,
and employment agreements, with the goal of putting together a deal that results in the
appointment of your chosen candidate. With our proven experience and vested interest in a
positive outcome, we can turn a very difficult aspect of the recruitment into one that is
straightforward and agreeable for all parties involved.

COMPLETE ADMINISTRATIVE ASSISTANCE

We receive many unsolicited testimonials each year from clients and candidates alike noting our
prompt, considerate, accurate, and professional service during the search process. Throughout the
recruitment, in time intervals that suit the City of Banning, we will provide you with updates on
the status of the search and attend to all administrative details on your behalf.

Candidates receive immediate acknowledgement of their applications, as well as personal phone
calls and/or emails (as appropriate) advising them of their status at each critical point in the
recruitment. Candidates who receive preliminary or final interviews and are not chosen to move
forward in the interview process will receive personal calls from Ms. Gaeta Phillips on behalf of
the City of Banning.

Itis our internal company standard that all inquiries from clients and candidates receive a response
within the same business day whenever possible, and certainly within 24 hours if the inquiry is
received during the work week. Ms. Gaeta Phillips will be available to the City of Banning by office
phone, cell phone, and email at any time to ensure a smooth and stress-free recruitment process.

Bob Murrav & Assoclares Proposal for the Ciry of Banning Puage 6
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PROFESSIONAL FEE AND EXPENSES

The fixed, flat professional services fee for conducting the Administrative Setvices Director
recruitment on behalf of the City of Banning is $17,500. Services provided for in this fee consist
of all steps outlined in this proposal, including three (3) days of meetings on site and complete
reference and background checks for up to three (3) final candidates.

The City of Banning will also be responsible for reimbursing expenses Bob Mutray & Associates
incurs on your behalf. We estimate expenses for this project not to exceed $7,000. Reimbursable
expenses include (but are not limited to) such items as the cost of recruiter travel; clerical support;
brochure development; placement of ads; credit and civil background checks; education
verification; and public records searches. Postage, printing, photocopying, and telephone charges
are allocated costs and included in the expense estitnate. [n no instance will expenses exveed this estimate
without prior approval from the City of Banning.

Expense reimbursement for candidate travel related to on-site interviews will be the responsibility
of the City of Banning.

Professional Fees and Reimbursable Expenses

Professional Services (Fixed Flat Fee) $17,500

Reimbursable Expenses

Example costs and approximate amounts include:

Brochure Design and Printing (§1,275)

Advertising ($3,000) $7,000
Background Checks — 3 candidates ($550)

Consultant Travel ($1,600)

Other expenses — supplies, shipping, clerical ($575)

Not-to-Exceed Total

$24,500

Optionel Services

Community/Staff Input Forum: $1,500/day, plus travel expenses
Online survey with analysis of results: $250

Additional on-site meeting days: $1,500/day, plus travel expenses
Additional background checks: $250/candidate

Additional reference checks: $500/candidate

Other services: $250/hour ot $1,500/day

o444 4 4
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We are prepared to start work on this assignment upon receipt of a signed professional services
agreement or other written, authorized notification. A full search can be completed in 13-16 weeks

from the date of initial meetings with our client.

The final recruitment schedule will be determined in collaboration with City of Banning. A typical
timeline of tasks and events is included here for reference,

Candidate
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Week 5

Distribute
Brochure

Month 3

Screen

Candidates

Month 4

Week 13
Finalist

Interviews

Weeks 2-4
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Weeks 6-8
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FIRM PROFILE
OUR STAFF

Bob Murray & Associates is a small firm focusing exclusively on executive search services. We
have a team of six (6):

Bob Murray, Founder

Valerie Gaeta Phillips, President

Gary Phillips, Executive Vice President

Regan Williams, Ve President

Joel Bryden, Vice President

Amber Smith, Principal Recruitment Coordinator

4 4 4 4 S

BOB MURRAY, FOUNDER

Mr. Murray—known simply as “Bob” to his clients and candidates throughout the western U.S.—
brings over 40 years’ experience as a recruiter and is recognized as one of the top local government
recruiters in the nation. He conducted hundreds of seatches for cities, counties, and special
districts and was called on to conduct searches for some of the largest, most complex organizations
in the country—and some of the smallest. Bob conducted searches for chief executives,
department heads, professional and technical positions, taking the lead on many of the firm’s most
difficult assignments with great success. His clients retained him again and again, given the quality
of his work and success in finding candidates for difficult to fill positions.

As our Founder, Bob currently takes on few searches personally but continues to be an active
presence at Bob Murray & Associates, providing valued insight and experience to our team
members regarding all aspects of the recruitment process.

Mr. Murray received his Bachelor of Science Degree in Criminology from the University of
California at Berkeley with graduate studies in Public Administration at California State University
at Hayward.

VALERIE GAETA PHILLIPS, PRESIDENT AND RECRUITER

Ms. Gaeta Phillips has over 18 years of recruiting experience, including more than a decade of
recent experience in executive search for public, private, and startup companies nationwide. Since
joining Bob Murray & Associates, Valerie has completed over 40 searches in a diverse range of
fields, including city and general management, planning, finance, human resources, transportation,
communication and public relations, community and economic development, information
technology, parks and recreation, and operations. She has recruited at all levels of municipal and
non-profit organizations, from technicians and engineers to Executive Directors and Chief
Executive Officers.

Valerie is valued for her passion for finding and retaining the most outstanding candidates for

even the most difficult or untraditional assignments and for her commitment to her clients’
success; she is also active in a variety of industry organizations and in diversity-focused

Bob Murrav & Assocures Proposal tor the Cinv of Banning Page 9
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associations. Valerie is called upon often to serve as an expert speaker on topics such as managing
one’s online reputation, diversity issues in municipal and non-profit leadership, and how to identify
a good “fit” for organizational culture.

Ms. Gaeta Phillips, along with Executive Vice President Gary Phillips, has a passion for helping
people, evidenced by fundraising, sponsorship, and involvement in raising awareness for
organizations such as Autism Speaks, the UC Davis M.LN.D. Institute, and the Northern
California Special Olympics.

GARY PHILLIPS, EXECUTIVE VICE PRESIDENT AND RECRUITER

Since joining Bob Murray & Associates, Mr. Phillips has completed over 50 searches for executives
and professionals in a wide variety of fields including animal services, city and general
management, planning, legal counsel, cyber security, and human resources. Gary’s clients have
ranged from municipal government to non-profit and private sector organizations, and he has
sourced outstanding candidates for positions from the level of division managers up to City
Managers, Executive Directors, and General Managers.

Gary started his career with a New York-based Fortune 100 company and quickly became a Senior
Manager, building and running a large customer service organization that eventually expanded to
13 countries in Europe. He proceeded to hold senior leadership positions in several Fortune 500
companies, with noted successes such as building an organization from two to 250 employees
worldwide and growing a company from 800 to 1200 employees.

As part of an executive acquisition and recruiting team, Gary helped build a start-up enterprise
software company in San Francisco, recruiting top-notch talent and building a wotld-class
organization. He has maintained customer relationships in the public sector and the private sector,
including medical and financial institutions. He prides himself on finding key talent and offering
the best customer service to his clients.

Mzr. Phillips, along with Ms. Gaeta-Phillips, is involved in his community as a soccet coach, as an
organizer of fundraisers for Autism Speaks and the UC Davis M.IN.D. Institute, and as a sponsot
of the Northern California Special Olympics. Mr. Phillips received his Associate of Science degree
and completed additional coursework at Rochester Institute of Technology, NY.

REGAN WILLIAMS, SENIOR VICE PRESIDENT AND RECRUITER

Mr. Williams brings 30 years of local government experience to Bob Murray & Associates and has
over 17 years of experience in executive recruitments with our firm. In his time with Bob Mutray
& Associates, Regan has conducted over 275 executive searches ranging from managers and
department heads to City Managers, Executive Directors, and General Managers. If Regan were
to have a recruiting specialty, it would be public safety positions: he has personally conducted over
60 Police Chief and 20 Fire Chief recruitments.

Prior to joining Bob Murray & Associates, Regan served as Director of Public Safety with the City
of Sunnyvale, CA. He was involved in the development of some of Sunnyvale’s most innovative
public safety programs and has a national reputation for excellence in law enforcement, as well as
in law enforcement executive recruiting. Regan’s clients find his prompt and personal attention,

Bob Murrav & Assoctares Proposal for rhe Cinv of Banning, Page 10
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insight, and expertise in recruitment and selection an asset. He is often called upon to recruit for
difficult-to-fill law enforcement positions, such as the position of Police Chief or City Manager in
challenging political environments.

Mr. Williams received his Bachelor of Science Degree in Administration of Justice from San Jose
State University. He is also a graduate of the FBI National Academy.

JOEL BRYDEN, VICE PRESIDENT AND RECRUITER

Mzr. Bryden has over 30 years of local government experience that he brings to the firm, having
retired as Chief of Police in Walnut Creek, CA prior to joining Bob Murray & Associates in 2012.
Throughout his career, Joel has been involved in public sector consulting, with vast experience in
hiring and promotional processes, as well as interviewing candidates for advancement in all aspects
of local government.

Joel has a solid reputation as a leader in the public sector and his ability to find and evaluate
outstanding applicants for our clients is invaluable in the search process. Since joining Bob Murray
& Associates, Joel has conducted over 50 recruitments in a broad range of sectors including police,
fire, building, planning, city management, and general management. He is often called upon to
recruit specialized or difficult-to-fill positions, such as Independent Police Auditor.

Mr. Bryden is a graduate of the FBI National Academy and obtained his Bachelor of Arts Degree
in Communication from San Diego State University. He is cutrently based in Walnut Creek, CA.

AMBER SMITH, PRINCIPAL RECRUITMENT COORDINATOR

As Principal Recruitment Coordinator with Bob Murray & Associates, Ms. Smith acts as a liaison
between clients and candidates from beginning to end of each recruitment process. Under the
direction of each client’s assigned Recruiter, Amber is responsible for the development and
distribution of position recruitment and advertising materials, client research, reference and
background checks, responding to requests for proposals, and providing a broad range of support
services for the recruiting team. She also provides leadership for our in-house staff and is an
invaluable resource.

Amber brings over a decade of client-oriented customer service, administrative, and management
experience to Bob Murray & Associates. Since joining our team in 2011, she has shown a
commitment to working as a partner with clients and candidates to provide a quality service and
experience.

Ms. Smith received her Bachelor of Arts degree in Business Administration from La Sierra
University, Riverside, California.

Bob Murrav & Assoctares Proposal for the Ciry of Banning Page 11
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CORPORATION

Bob Murray & Associates was founded in May 2000 and operated under the corporation name
MBN Services, Inc. until June 2014; our new corporation name is GVP Ventures, Inc.,
incorporated in California in 2014. Contact information for the corporation and the firm is as
follows:

GVP Ventures, Inc. OR Bob Murray & Associates
1544 Eureka Road, Ste. 280
Roseville, CA 95661
(916) 784-9080
apply@bobmurrayassoc.com

Our corporation and firm are financially sound (and have been so since 2000), with documentation
from our accountant available to your organization ptior to final execution of a professional
service agreement. We have never been involved in any litigation, aside from our personnel serving
as expert witnesses when called to do so.

PROFESSIONAL ASSOCIATIONS

Our firm, represented by either our President or our Executive Vice President, are involved in
the following organizations to remain engaged with cutrent and future issues relevant to the
work we conduct on behalf of clients like City of Banning:

California Special Districts Association — Member

California City Management Foundation (CCMF) — Member

International City/County Management Association (ICMA) — Menber

League of California Cities — Leagne Partner

League of Women in Government — Sponsor/ Member

Municipal Management Association of Northern California (MMANC) —Sponsor/ Member
Municipal Management Association of Southern California (MMASC) —Sponsor/ Member

TELALLLLS

Members of our leadership team not only attend events sponsored by these associations but are
also frequently called upon to serve as panel members and to provide specialized lectures regarding
industry-specific issues.

Recent and upcoming speaking engagements and trainings provided by our staff include:
* “Role of the Chief” class, presented by Joel Bryden on behalf of the California Police
Chiefs Association
* “Standing Out from the Crowd with Your Online Reputation,” presented by Valetie
Phillips at the 2017 MMASC Annual Conference; and
* Organization of Latino Affairs invited speaker, Valerie Phillips for Hispanic Heritage
Month

Bob Murray & Associates Proposal for the Cirv of Banning Page 12
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CITY OF BANNING
CITY COUNCIL REPORT

STAGECOACH TOWN USA

al stnry = Froserans Taunrraw

TO: CITY COUNCIL

FROM: Douglas Schulze, City Manager

PREPARED BY: Adam B. Rush, AICP, Community Development Director
MEETING DATE: April 23, 2019

SUBJECT: ADOPT RESOLUTION OF THE CITY COUNCIL OF THE CITY OF

BANNING AUTHORIZING APPLICATION FOR, AND RECEIPT
OF, SB 2 PLANNING GRANTS PROGRAM FUNDS

RECOMMENDED ACTION:

Staff recommends that the City Council:

s Adopt Resolution, Authorizing the application for, and receipt of, Senate Bill (SB) 2
Planning Grant Program (PGP) Funds.

PROJECT/APPLICANT INFORMATION:

Project Applicant: City of Banning
99 E. Ramsey Street
Banning, CA 92220

PROJECT BACKGROUND AND DESCRIPTION:

The City of Banning is applying to the Department of Housing and Community
Development, otherwise known as HCD, for a grant which is authorized underneath the
Planning Grants Program (PGP) provisions of SB 2 (Chapter 364, Statutes of 2017). The
PGP program is intended for the preparation, adoption, and implementation of plans that
streamline housing approvals and accelerate housing production. The Notice of Funding
Availability or NOFA details and outlines information on eligible activities, applicants, and
awards.

PROPOSAL / ANALYSIS:

Banning qualifies for grant eligibility as the City has a certified Housing Element under the
guidance and regulations set forth by HCD. In addition, the City Council's recent action
to approve the annual General Plan and Housing Element Report (APR) solidifies the
second qualification for grant funding. The APR was transmitted to the State on March
28, 2019 within a deadline of April 15,




Page 269



Page 270

Attachment 1

Resolution No. 2019-



Page 271

RESOLUTION NO. 2019-
A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BANNING
AUTHORIZING APPLICATION FOR, AND RECEIPT OF,
SB 2 PLANNING GRANTS PROGRAM FUNDS

WHEREAS, the State of California, Department of Housing and Community
Development (Department) has issued a Notice of Funding Availability (NOFA) dated
March 29, 2019, for its Planning Grants Program (PGP); and

WHEREAS, the City Council desires to submit a project application for the PGP
program to accelerate the production of housing and will submit a 2019 PGP grant
application as described in the Planning Grants Program NOFA and SB 2 Planning
Grants Program Guidelines released by the Department for the PGP Program; and

WHEREAS, the Department is authorized to provide up to 1.2 million under the
SB 2 Planning Grants Program from the Building Homes and Jobs Trust Fund for
assistance to Counties (as described in Health and Safety Code section 50470 et seq.
(Chapter 364, Statutes of 2017 (SB 2)) related to the PGP Program.

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF BANNING RESOLVES
AS FOLLOWS:

SECTION 1. The City Council hereby authorizes and directs the Community
Development Department, for the City of Banning (Community Development) to apply for
and submit to the Department the 2019 Planning Grants Program application released
March 29, 2019 in the amount of $160,000.00.

SECTION 2. In connection with the PGP grant, if the application is approved by
the Department, the City Council of the City of Banning is authorized to enter into,
execute, and deliver a State of California Standard Agreement (Standard Agreement) for
the amount of $160,000.00, and any and all other documents required or deemed
necessary or appropriate to evidence and secure the PGP grant, the City of Banning’s
obligation related thereto, and all amendments thereto (collectively, the “PGP Grant
Documents”).

SECTION3. The City Council shall be subject to the terms and conditions as
specified in the Standard Agreement, the SB 2 Planning Grants Program Guidelines, and
any applicable PGP guidelines published by the Department. Funds are to be used for
allowable expenditures as specifically identified in the Standard Agreement. The
application in full is incorporated as part of the Standard Agreement. Any and all activities
funded, information provided, and timelines represented in the application will be
enforceable through the executed Standard Agreement. The City Council hereby agrees
to use the funds for eligible uses in the manner presented in the application as approved
by the Department and in accordance with the Planning Grants NOFA, the Planning
Grants Program Guidelines, and 2019 Planning Grants Program Application.
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SECTION 4. The City Council Executive or designee is authorized and directed to
execute the City of Banning Planning Grants Program application, the PGP Grant
Documents, and any amendments thereto, on behalf of the City as required by the
Department for receipt of the PGP Grant.

SECTION 5. The City Clerk shall certify to the adoption of this resolution and shall
cause a certified resolution to be filed in the book of original resolutions.

PASSED, APPROVED AND ADOPTED this 23™ day of April 2019.

Arthur L. Welch, Mayor
City of Banning

ATTEST:

Daryl Betancur, Deputy City Clerk
City of Banning

APPROVED AS TO FORM
AND A LEGAL CONTENT:

Kevin G. Ennis, City Attorney
Richards, Watson & Gershon
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CERTIFICATION:

I, Daryl Betancur, Deputy City Clerk of the City of Banning, California, do hereby certify
that the foregoing Resolution 2019-___, was duly adopted by the City Council of the City
of Banning, California, at a regular meeting thereof held on the 23 day of April 2019, by
the following vote, to wit:

AYES:
NOES:
ABSTAIN:
ABSENT:

Daryl Betancur, Deputy City Clerk
City of Banning
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Ramsey Street, Wilson Street and San Gorgonio Avenue. The main Safe Routes to
School Improvements will occur on San Gorgonio Avenue and Wilson Street.

In 2016, staff was notified that the grant application was approved and that CTC
allocated $1,082,000, the full amount, for the project. In 2017, the City Council approved
Resolution 2017-28 and authorized the City Manager to enter a Master Agreement and
Project related Supplemental Agreements for each phase of the Project (i.e. PA&ED,
PS&E and Construction) with Caltrans for the administration of the ATP grant program
and distribution of funds.

As part of the agreement, CTC will reimburse the City for one hundred percent (100%) of
the project including Project Approval and Environmental Documentation (PA & ED);
Plans, Specifications and Estimates (PS & E); and Construction.

On May 22, 2018 City Council approved Resolution 2018-48, awarding a Professional
Services Contract to Albert A. Webb Associates for ATP Cycle 2 design services for the
preparation of bid documents (i.e. plans, specifications and estimates).

On March 7 and 8, 2019, Public Works and Purchasing staff advertised an Invitation for
Bids (IFB No. 19-032) on The Press-Enterprise and posted on PlanetBids. Additionally,
email notifications were sent out to all vendors by PlanetBids. In response to these
efforts, the City on April 2, 2019 received the following bids and electronic opened them
through PlanetBids:

Companies Price

1) Calpromax Engineering, Inc. $822,814
2) All American Asphalt $838,770
3) Leonida Builders, Inc. $941,055
4) California Highway Construction Group $948,345
5) S&H Civilworks $958,521
6) EBS General Engineering, Inc. $1,001,665
7) Onyx Paving Company Inc. $1,096,000

Purchasing staff has conducted reference checks on the apparent low bidder,
Calpromax Engineering, Inc. and found that the company is responsive and responsible
on their contracts with other agencies.

As a result, staff recommends that the Construction Agreement be awarded to the lowest
responsive and responsible bidder, Calpromax Engineering, Inc. of Placentia, California,
in the amount of $822,814. A copy of the bid schedule for the lowest bid can be found
attached hereto.

If awarded, staff anticipates the work to commence early June, 2019 and to be completed
within sixty (60) working days or approximately three (3) months from the issuance of a
Notice to Proceed.

o
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RESOLUTION 2019-

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BANNING,
CALIFORNIA, AWARDING A CONSTRUCTION AGREEMENT FOR PROJECT NO.
ATPL-5214(012) “ATP CYCLE 2 - BICYLCE AND SAFE ROUTES TO SCHOOL
IMPROVEMENTS” TO CALPROMAX ENGINEERING, INC. OF PLACENTIA,
CALIFORNIA IN THE AMOUNT OF $822,814 AND ESTABLISHING A TOTAL
PROJECT BUDGET OF $905,095 AND REJECTING ALL OTHER BIDS

WHEREAS, the Active Transportation Program (ATP) was created by Senate Bill
99 and Assembly Bill 101 to encourage increased use of active modes of transportation
and is a program offered by the State of California Department of Transportation
(Caltrans) and is administered through the California Transportation Commission (CTC);
and

WHEREAS, staff submitted an ATP Cycle 2 application in the amount of
$1,082,000 for a bicycle and safe routes to school improvements project (“Project”) that
will provide new bicycle facilities (i.e. bicycle lanes, signage, etc.) and pedestrian
improvements (i.e. sidewalks, handicap ramps, signage, crosswalks, etc.) along several
streets in Banning leading to public schools and facilities that encourage the use of
alternative transportation; and

WHEREAS, staff was notified that the application was approved and that CTC
allocated $1,082,000 for the Project; and

WHEREAS, CTC will reimburse the City for one hundred percent (100%) of the
project including Project Approval and Environmental Documentation (PA & ED); Plans,
Specifications and Estimates (PS&E); and Construction; and

WHEREAS, on March 7 and 8, 2019 the Public Works Department and
Purchasing staff advertised a Notice Inviting Bids and posted on PlanetBids for Project
No. ATPL-5214(012) “ATP Cycle 2 — Bicycle and Safe Routes to School Improvements”
and received seven (7) responsive bids; and

WHEREAS, Calpromax Engineering, Inc. was the lowest responsive and
responsible bidder; and

WHEREAS, the Construction Agreement for Project No. ATPL-5214(012) “ATP
Cycle 2 — Bicycle and Safe Routes Improvements” will be funded by ATP Cycle 2 Fund,
Account No. 100-4900-431.93-21 in the amount of $822,814, with a 10% contingency for
a total not-to-exceed amount of $905,095; and

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Banning,
State of California, as follows:

SECTION 1. The foregoing recitals are true and correct.
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SECTION 2. The City of Banning City Council adopts Resolution No. 2019-
approving the Construction Agreement with Calpromax Engineering, Inc. of Placentia,
California in the amount of $822,814.00 for Project No. ATPL-5214(012) “ATP Cycle 2
— Bicycle and Safe Routes to School Improvements” and a 10% contingency in the
amount of $82,281 for a total project budget of $905,095 and rejecting all other bids.

SECTION 3. City Council authorizes the City Manager or his designee to make necessary
budget adjustments, appropriations and transfers related to the Construction Agreement
for Project No. ATPL-5214(012) “ATP Cycle 2 — Bicycle and Safe Routes to School
Improvements” and to approve change orders within the 10% contingency.

SECTION 4. The City Manager is authorized to execute the Construction Agreement
with Calpromax Engineering, Inc. of Placentia, California for Project No. ATPL-
5214(012) “ATP Cycle 2 — Bicycle and Safe Routes to School Improvements”.
SECTION 5. The City Clerk shall certify to the adoption of this resolution and shall cause
a certified resolution to be filed in the book of original resolutions

PASSED, APPROVED and ADOPTED this 23 day of April, 2019.

Arthur L. Welch, Mayor
City of Banning
ATTEST:

Daryl Betancur, Deputy City Clerk
City of Banning

APPROVED AS TO FORM AND
LEGAL CONTENT:

Kevin G. Ennis, Esq., City Attorney
Richards, Watson & Gershon
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ERTIFICATION:

I, Daryl Betancur, Deputy City Clerk of the City of Banning, California, do hereby certify
that the foregoing Resolution 2019- _ was duly adopted by the City Council of the City of
Banning at a Regular Meeting thereof held on the 23 of April, 2019.

AYES:

NOES:

ABSENT:

ABSTAIN:

Daryl Betancur, Deputy City Clerk
City of Banning
Banning, California
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ATTACHMENT 2

(Calpromax Engineering, Inc. Bid Schedule)



City of Banning

ATP Cycle 2 — Bicycle and Safe Routes to School Improvements (19-032), bidding on April 2, 2019 2:00 PM (Pacific)

Bid Results

Bidder Details

Vendor Name
Address

Respondee
Respondee Title
Phone

Email

Vendor Type
License #
CADIR

Bid Detail
Bid Format
Submitted
Delivery Method
Bid Responsive
Bid Status
Confirmation #
Ranking

Calpromax Engineering, Inc.

650 N. Rose Drive #186
Placentia, CA 92870
United States

maria

manager
714-573-4599 Ext.
calpromax@gmail.com
CADIR

995933

Electronic
April 2, 2019 12:41:39 PM (Pacific)

Submitted
171589
0

Respondee Comment

Buyer Comment

Attachments
File Title File Name
General General Attachment.pdf
Line ltems
Type Item Code uom Qty Unit Price
Section 1
1 Mobilization
LS 1 $23,000.00
2 Traffic Control (include preparing and submitting a TC plan toCity Engineer for review and approval)
LS 1 $17,000.00
Subtotal
STREET IMPROVEMENTS
3 Water Quality control (SWPPP/NPDES Compliances)
LS 1 $2,300.00
4 Dust control
LS 1 $3,500.00
5 Clearing and grubbing
LS 1 $29,000.00
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Printed 04/10/2019

age 1

File Type
General Attachment

Line Total Comment

$23,000.00

$17,000.00

$40,000.00

$2,300.00

$3,500.00

$29,000.00
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City of Banning Page 2
ATP Cycle 2 — Bicycle and Safe Routes to School Improvements (19-032), bidding on April 2, 2019 2:00 PM (Pacific) Printed 04/10/2019
Bid Results
Type Item Code UoM Qty Unit Price Line Total Comment
6 Remove and dispose existing pavement and base material
SF 7500 $3.00 $22,500.00
7 Remove and dispose of existing concrete sidewalk and curbramps
SF 3600 $3.50 $12,600.00
8 Remove and dispose of existing concrete cross-gutter
SF 1700 $6.00 $10,200.00
9 Remove and dispose of existing curb & gutter
LF 800 $9.00 $7,200.00
10 Earthwark
LS 1 $35,000.00 $35,000.00
11 Adjust existing water meter box to grade per City of BanningSTD. DWG. NO. W-5 or W-7
EA 1 $500.00 $500.00
12 Adjust existing manhole to grade per City of Banning STD.DWG. NO. S-5
EA 3 $1,700.00 $5,100.00
13 Adjust existing electrical pull box to grade; reuse existingelectric pull box if undamaged; if damaged, replace in kindper City of Banning STD. DWG. NO.
SD600-41
EA 6 $600.00 $3,600.00
14 Reset existing light standard (including electricalmodifications as needed)
EA 3 $4,000.00 $12,000.00
15 Construct 4" AC over 6" AB
SF 2300 $7.50 $17,250.00
16 Construct 6” AC over 8" AB
SF 11000 $5.60 $61,600.00
17 1.5" grind and overlay
SF 5600 $1.00 $5,600.00
18 Construct 6" or 8" curb and gutter per city of banning STD.DWG. NO. C-200 and C-201 (height per plan)
LF 800 $55.00 $44,000.00
19 Construct sidewalk and curb ramp per City of Banningstandard street plan NO. C-213 NO., C-214 {(mod.), or ¢-215(mod.) (TYPE per plan)
SF 3700 $28.00 $103,600.00
20 Construct colored stamped concrete paving per details A andC on sheet 2
SF 240 $35.00 $8,400.00
21 Construct cross-gutter / spandrel per City of Banning STD.DWG. NO. C-211
SF 1680 $18.00 $30,240.00

PlanetBids. Inc



City of Banning

ATP Cycle 2 — Bicycle and Safe Routes to School Improvements (19-032), bidding on April 2, 2019 2:00 PM (Pacific)

Page 285

Page 3

Printed 04/10/2019
Line Total Comment
$12,580.00
$15,600.00
$23,220.00
$3,000.00
$4,500.00

$20,000.00

$493,090.00

$52,089.00
$28,750.00
$4,743.00
$6,630.00
$13,869.00
$21,459.00
$4,646.00

$3,680.00

Bid Results
Type ltem Code uom Qty Unit Price
22 Construct 6" wide X 8" tall (from finished surface; or heightper plan) monalithic retaining curb with sidewalk

LF 740 $17.00
23 Truncated dome tile

SF 650 $24.00
24 Furnish and construct guardrail

LF 430 $54.00
25 Furnish and construct end anchor assembly (SFT)

EA 3 $1,000.00
26 Furnish and construct 31" in-line terminal system endtreatment

EA 1 $4,500.00
27 Remove and modify ex landscaping & irrigation as needed

LS 1 $20,000.00

Subtotal
SIGNING & STRIPING

28 Sandblast conflicting striping or existing pavement legend asshown cn plans

SF 29100 $1.79
29 Install sign (standard size or as indicated) per CA-MUTCD

EA 125 $230.00
30 Apply thermoplastic bike lane arrow and bike lane symbolwith person @ 400' spacing per Caltrans STD Plan No. A24A& A24C.

EA 93 $51.00
31 Apply thermoplastic shared roadway bicycle marking @ 200'spacing per Caltrans STD Plan No. A24C

EA 130 $51.00
32 Apply thermoplastic 68" white dashed line (2' dash with 6' gap).

LF 20100 $0.69
33 Apply thermoplastic 6" solid white bike lane per Caltrans STDPlan No. A20D, detail 39.

LF 31100 $0.69
34 Apply thermoplastic 4" white right edge-line per Caltrans STDPlan Neo. A20B, detail 27B.

LF 10100 $0.46
35 Apply thermoplastic 8" white channelizing line per CaltransSTD Plan No. A20D, detail 38.

LF 4000 $0.92
36 Apply thermoplastic 4" white lane line per Caltrans STD PlanNo. A20A, detail 9.

LF 33100 $0.40

PlanetBids. Inc.

$13,240.00
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City of Banning Page 4
ATP Cycle 2 — Bicycle and Safe Routes to School Improvements (19-032), bidding on April 2, 2019 2:00 PM (Pacific) Printed 04/10/2019
Bid Results
Type Item Code UoM Qty Unit Price Line Total Comment
37 Apply thermoplastic 8" dashed white lane drop line atintersections line per Caltrans STD Plan No. A20c, detail 37B

LF 800 $0.75 $675.00
38 Apply white thermoplastic 12" diagonal line @ 45' spacing

LF 200 $2.30 $460.00
39 Apply thermoplastic white TYPE IV arrow pavement markingper Caltrans STD Plan No. A24A.

EA 71 $40.00 $2,840.00
40 Remove and salvage existing signs.

EA 2 $28.00 $56.00
41 Apply thermoplastic white pavement marking per CaltransSTD Plan No. A24C, A24D & A24E.

EA 50 $115.00 $5,750.00
42 Reconfigure video Detection zone

EA 3 $2,300.00 $6,900.00
43 Apply thermoplastic white high visibility 2'x11" with 2' gapcontinental crosswalk per Caltrans STD Plan No. A24F.

SF 3600 $2.88 $10,368.00
44 Apply thermoplastic yellow high visibility 2'x11" with 2' gapcontinental crosswalk per Caltrans STD Plan No. A24F.

SF 2800 $2.88 $8,064.00
45 Apply thermoplastic 4"/4" median island per Caltrans STDPlan No. A20B, detail 29.

LF 300 $1.73 $519.00
46 Apply thermoplastic 4"/4" two-way turn lane per Caltrans STDPlan No. A208, detail 32.

LF 4100 $1.15 $4,715.00
47 Apply thermaoplastic 4"/4" double solid yellow stripe perCaltrans STD Plan No. A20A, detail 22.

LF 11600 $0.86 $9,976.00
48 Apply thermoplastic 4" solid yellow left edge line per CaltransSTD Plan No. A20B, detail 25.

LF 15300 $0.46 $7,038.00
49 Apply thermoplastic 4" yellow diagonal lines.

LF 200 $0.46 $92.00
50 Apply thermoplastic 4" solid white lines.

LF 2200 $0.46 $1,012.00
51 Apply thermoplastic 12" white diagonal line at 45' spacing.

LF 200 $2.30 $460.00
52 Relocate sign as indicated.

EA 10 $115.00 $1,150.00

PlanetBids. Inc.



City of Banning

ATP Cycle 2 - Bicycle and Safe Routes to School Improvements (18-032), bidding on April 2, 2019 2:00 PM (Pacific)

Bid Results
Type Item Code uom Qty Unit Price
53 Apply thermoplastic 12" white limit line per Caltrans STD PlanNo. A24E.

54

55

56

57

58

59

60

LF 200 $2.30

Apply thermoplastic 6" dashed white bike lane line perCaltrans STD Plan No. A20D, detail 39A.
LF 8600 $0.75

Apply thermoplastic 12" white basic crosswalk per CaltransSTD Plan No. A24F.

LE 5200 $2.30
Pavement marker, reflective
EA 2200 $2.30
Paint green curb
] = 1000 $1.44
Paint red curb
LF 19000 $1.00
Paint yellow curb
LF 100 $1.73
Field order
AL 1 $36,000.00
Subtotal
Total

PlanetBids, inc.

Page 287

Page 5

Printed 04/10/2019

Line Total Comment

$460.00
$6,450.00
$11,960.00
$5,060.00
$1,440.00
$19,000.00
$173.00

$36,000.00

$289,724.00
$822,814.00
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JUSTIFICATION:

On September 12, 2006, the City Council approved a modification to Chapter 29 of the
Banning Municipal Code. The modification resulted in an update to the City’s “Fee
Ordinance”. The fees included in the suspension were previously set at the following
rates:

e Conditional Use Permit (CUP):  $4,779

e Home Occupation Permit: $205 one time [+ $50 plus $4 CASp annual]
e Sign Permits: $537

e Temporary Sign Permits: $235

During the one-year suspension period, approximately $32,403 in fees were waived. In
comparison to the full previous fiscal year, revenues were $42,293. The chart below
illustrates the differences by category in revenue. For CUPs, four (4) application fees
were waived, in comparison to FY17 when five (5) applications were processed. For the
one time, $205 charge for home occupation permits, there were 20 in FY 17 in
comparison to 36 during the fee suspension period.

Fee Suspension Impact and Previous Year
FY 17 Actuals 3/28/18 - 3/29/19
Permit Type Revenue Permits Revenue
CUPs $ 23,895 4 $ 19,116
Sign Permits $ 14,298 11 3 5,907
Home Occupation Permits _$ 4100 36 3 7,380
$ 42,293 3 32,403

FISCAL IMPACT:

If the fee suspension were to be continued for an additional year, a loss of revenue in the
amount of approximately $40,000 to the General Fund is anticipated, which would be split
between FY 19 & FY 20.

OPTIONS:

1. Approve as recommended
2. Do not approve and provide alternative direction

ATTACHMENTS:
1. Resolution 2019- Approving one additional year for fee suspension
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ATTACHMENT 1

Resolution 2019- Approving termination of one additional year for fee
suspension
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RESOLUTION NO. 2019-

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BANNING, CALIFORNIA,
APPROVING THE TERMINATION OF A TEMPORARY FEE SUSPENSION OF
COLLECTION OF CERTAIN PLANNING DEPARTMENT FEES PURSUANT TO
CHAPTER SECTION 17.48.030 OF THE BANNING MUNICIPAL CODE

WHEREAS, the City Council has established a schedule of fees for planning and
land use development applications, permits, amendments, and other zoning related
applications and entitlements required by the City of Banning’'s Zoning Ordinance,
pursuant to Section 17.48.030 of the Banning Municipal Code; and

WHEREAS, pursuant to City Council Resolution 2006-14 (the City’'s Fee
Resolution), the City revised and updated its Fee and Service Charge Revenue/Cost
Comparison System to update and establish, amongst other fees, fees for planning and
land use entitlement applications, including fees for Conditional Use Permits (CUPSs),
Home Occupation Permits, Sign Permits and Temporary Sign Permits; and

WHEREAS, the City Council desires to facilitate greater development and
business activity in the City and thereby improve the economy of the City by reducing
cost barriers to certain types of development applications and permits; and

WHEREAS, on March 27, 2018 the City Council approved a one year suspension
of certain business related Planning Department fees, including Conditional Use
Permits, Temporary Sign Permits, Sign Permits, and Home Occupation Permits; and

WHEREAS, the City Council now intends to terminate the fee suspension and
reinstate fees for Conditional Use Permits and all Home Occupation Permits, Sign
Permits and Temporary Sign Permits.

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of
Banning as follows:

SECTION 1. The City Council approved the termination of a one-year suspension
of business related fees.

SECTION 2. The City will begin fee collection for Conditional Use Permits, Home
Occupation Permits, Temporary Sign Permits, and Sign Permits as of April 24, 2019.

SECTION 3. The Administrative Services Director is authorized to make
necessary budget adjustments and transfers related to this amendment.
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SECTION 4. The City Clerk shall certify to the adoption of this resolution and shall
cause a certified resolution to be filed in the book of original resolutions.

PASSED, APPROVED AND ADOPTED this 23rd day of April 2019.

Arthur L. Welch, Mayor
City of Banning

Daryl Betancur, Deputy City Clerk
City of Banning

APPROVED AS TO FORM AND
LEGAL CONTENT:

Kevin G. Ennis, City Attorney
Richards, Watson & Gershon
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CERTIFICATION:

I, Daryl Betancur, Deputy City Clerk of the City of Banning, California, do hereby certify
that the foregoing Resolution 2019-___, was duly adopted by the City Council of the City
of Banning, California, at a regular meeting thereof held on the 23 day of April 2019,
by the following vote, to wit:

AYES:

NOES:

ABSTAIN:

ABSENT:

Daryl Betancur, Deputy City Clerk
City of Banning, California
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ATTACHMENT 2

Resolution 2019- Approving one additional year for fee suspension
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RESOLUTION NO. 2019-___

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BANNING, CALIFORNIA,
APPROVING A ONE YEAR CONTINUANCE FOR THE SUSPENSION OF
COLLECTION OF CERTAIN PLANNING DEPARTMENT FEES PURSUANT TO
CHAPTER SECTION 17.48.030 OF THE BANNING MUNICIPAL CODE

WHEREAS, the City Council has established a schedule of fees for planning and
land use development applications, permits, amendments, and other zoning related
applications and entitlements required by the City of Banning’s Zoning Ordinance,
pursuant to Section 17.48.030 of the Banning Municipal Code; and

WHEREAS, pursuant to City Council Resolution 2006-14 (the City's Fee
Resolution), the City revised and updated its Fee and Service Charge Revenue/Cost
Comparison System to update and establish, amongst other fees, fees for planning and
land use entitlement applications, including fees for Conditional Use Permits (CUPs),
Home Occupation Permits, Sign Permits and Temporary Sign Permits; and

WHEREAS, the City Council desires to facilitate greater development and
business activity in the City and thereby improve the economy of the City by reducing
cost barriers to certain types of development applications and permits; and

WHEREAS, on March 27, 2018 the City Council approved a one year suspension
of certain business related Planning Department fees, including Conditional Use
Permits, Temporary Sign Permits, Sign Permits, and Home Occupation Permits; and

WHEREAS, the City Council now intends to continue the fee suspension, for an
additional period of twelve (12) months, the collection of fees that are otherwise required
for the application and processing of certain Conditional Use Permits and all Home
Occupation Permits, Sign Permits and Temporary Sign Permits as a means of
stimulating business activity within the City.

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of
Banning as follows:

SECTION 1. ENVIRONMENTAL DETERMINATIONS

A. California Environmental Quality Act (CEQA)

The City Council finds that the temporary suspension of certain Planning Department
fees will not have any physical effect on the environment and is therefore exempt from
the requirements of the California Environmental Quality Act (CEQA). Pursuant to
Section 15061(b)(3) of the CEQA Guidelines, CEQA only applies to projects that have
the potential for causing a significant effect on the environment. Where, it can be seen
with certainty that there is no possibility that the activity in question may have a
significant effect on the environment; the activity is not subject to CEQA. The temporary
suspension of specified Planning Department fees does not relate to any one physical
project and will not result in any physical change to the environment. Therefore, it can

1
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be seen with certainty that there is no possibility that adoption of Resolution 2019-XX
will have a significant adverse effect on the environment, and thus the adoption of this
Resolution is exempt from CEQA pursuant to Section 15061(b)(3) of the CEQA
Guidelines.

B. Multiple Species Habitat Conservation Plan (MSHCP)

The temporary suspension of specified Planning Department fees does not relate to any
one physical project and this action is not subject to the MSHCP. Further, projects that
may be subject to this Resolution will trigger individual project analysis and
documentation related to the requirements of MSHCP including mitigation through
payment of the MSHCP Mitigation Fee.

SECTION 2. FINDINGS

A. The City Council hereby finds that the continued suspension of specified
Planning Department application fees for certain Conditional Use Permits and all Home
Occupation Permits, Sign Permits and Temporary Sign Permits, will reduce barriers to
development and will result in economic benefits to local businesses so as to assist in
additional economic development in the City. The loss in revenues resulting from the
temporary suspension will be offset by business development and business retention as
a result of said suspension in fees and therefore serves an important public and
municipal purpose.

B. The City Council further finds that by the continued suspension in the
collection of specified Planning Department fees, the City is not imposing or increasing
any fee for providing a public service and thus the notice and public hearings that are
imposed pursuant to the Mitigation Fee Act (Government Code Section 66000 et seq.)
are not applicable to this action. In addition, upon the expiration of the 12-month
suspension period, the City will reinstitute the collection of the suspended fees, and that
reinstitution of the normal collection of the fees will not constitute the imposition of a new
fee or the increase in any existing fee because the previously adopted amount of the
fees would not be changed or altered at the point of the automatic expiration of that 12-
month suspension period.

SECTION 3. TEMPORARY SUSPENSION OF SPECIFIED FEES

A. Pursuant to Section 17.48.030 of the Banning Municipal Code, the City
Council hereby temporarily suspends the collection of Planning Department fees for the
application and processing of certain Conditional Use Permits and all Home Occupation
Permits, Sign Permits and Temporary Sign Permits for an additional period of twelve
(12) months from the date this Resolution is adopted. Upon the expiration of this twelve
month suspension period, the City shall require any new application for the processing

2
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of category of permit or approval that was subject to suspension under this Resolution
and which is submitted to the City on or after that expiration date, to pay the amount of
the fee that was in effect immediately prior to the adoption of this Resolution. Included
in the suspension of application fees for Conditional Use Permits are applications for the
following Conditional Use Permits identified in Resolution No. 2006-114: CUP -
residential, and CUP — minor- nonresidential. Excluded from the suspension, are
application fees for cannabis business Conditional Use Permits, to the extent the City
establishes them, and sexually oriented businesses.

B. By the adoption of this Resolution, the City is not suspending the collection
of any other Planning Department Fee or any other fee imposed or collected by the City,

and except as otherwise provided in this Resolution, all terms and provisions of City
Council Resolution No. 2006-114 shall remain in full force and effect.

SECTION 4. TERM OF SUSPENSION PERIOD

The temporary suspension of the fees that are the subject of this Resolution shall be
effective on March 26, 2019 and continue through March 25, 2020 unless sooner
terminated or extended by Resolution adopted by the City Council.

SECTION 5. CITY CLERK CERTIFICATION

That the City Clerk shall certify to the adoption of this resolution and shall cause a
certified resolution to be filed in the book of original resolutions.

PASSED, APPROVED AND ADOPTED this 23rd day of April, 2019.

Arthur L. Welch, Mayor
City of Banning

Daryl Betancur, Deputy City Clerk
City of Banning

APPROVED AS TO FORM AND
LEGAL CONTENT:
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Kevin G. Ennis, City Attorney
Richards, Watson & Gershon

CERTIFICATION:

|, Daryl Betancur, Deputy City Clerk of the City of Banning, California, do hereby certify
that the foregoing Resolution 2019-__ | was duly adopted by the City Council of the City
of Banning, California, at a regular meeting thereof held on the 23" day of April, 2019,
by the following vote, to wit:

AYES:

NOES:

ABSTAIN:

ABSENT:

Daryl Betancur, Deputy City Clerk
City of Banning, California
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ATTACHMENT 3

Fee Suspension Staff Report, March 27, 2018



Page 304

S T CITY OF BANNING
STAGECOACH TOWN USA CITY COUNCIL REPORT

Prauil Wlatory = Proapsernus Tavinrraw

TO: CITY COUNCIL

FROM: Rochelle Clayton, Interim City Manager

PREPARED BY: Patty Nevins, Community Development Director

MEETING DATE: March 27, 2018

SUBJECT: Resolution 2018-30, Discuss and Consider Temporary

Suspension of Certain Business Related Planning Department
Application Fees

RECOMMENDATION:

The City Council has the following options related to certain Planning Department
application fees:

1. Temporarily suspend certain business related Planning Department application
fees as provided for in the attached Resolution 2018-30.

(Adopt a Resolution suspending the collection of Planning Department
application fees for certain Conditional Use Permits and all Home
Occupation Permits, Sign Permits, and Temporary Sign Permits, for a
twelve (12) month period.)

2. Reduce, rather than suspend, the indicated Planning Department application fees.

3. Take no action.

BACKGROUND

At the February 27, 2018 regular City Council meeting, a future agenda item was
requested by Mayor Pro Tem Peterson for the City Council to discuss a one-year
moratorium on business related application fees. Information regarding business-related
application fees was subsequently provided to the Budget and Finance Committee for
review.

COMMITTEE RECOMMENDATION

At its March 14, 2018 meeting, the Budget & Finance Committee discussed business
related permit application fees and related revenues for the previous year. The
Committee unanimously recommended instituting a one-year suspension of certain
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Planning Department application fees as a means of assisting additional business
development activities in the City. The application fees that the Committee recommended
be suspended for one year are fees for the application and processing of residential and
non-residential Conditional Use Permits, Home Occupation Permits, Sign Permits and
Temporary Sign Permits. Fees for CUP Amendments, and CUPs for sexually oriented
businesses as defined in the Municipal Code and which are listed as a separate fee in
the fee schedule were not included in the discussion and would not be suspended.
Additionally, any cannabis business Conditional Use Permit (if one is imposed) would be
excepted from the suspension.

JUSTIFICATION

The temporary suspension of certain Planning Department application fees is intended to
support the City’s economic development strategic goals of improving the City's
competitive position for business attraction and retention.

ANALYSIS

Banning Municipal Code Section 17.48.030 — Fees, states, in relevant part, that “The
Council shall, by resolution, establish a schedule of fees for permits, amendments and
other matters pertaining to this Zoning Ordinance. The schedule of fees may be changed
or modified by resolution of the Council.”

Current Planning Department fees are set by City Council Resolution 2006-114 and are
found on Page 20 of 20 of Exhibit B to that Resolution

The following Planning Department application fees are proposed to be suspended for
twelve (12) months: Conditional Use Permit fees for residential and non-residential uses
(currently $6089.00 and $4,779.00 each, respectively), Home Occupation Permit fees
(currently $205.00 each), Sign Permits (currently $537.00 each), and Temporary Signs
(currently $235.00).

Fees for applications to amend existing CUP approvals are not included in the
suspension, nor are fees for Conditional Use Permits for sexually oriented businesses as
defined in the Municipal Code (the latter category has a separate listed fee on the City’s
fee schedule which was not discussed for suspension). Additionally, any cannabis
business Conditional Use Permit, if approved for consideration in the future, would also
be excepted from the fee suspension. The proposed suspension of the collection of these
fees would be temporary and remain in suspension for a twelve (12) month period. This
means that if an applicant for any one or more of these specified permits submits an
application for the processing and approval of one or more of these permits, the City will
accept the application without the payment of the required application fee. The twelve
month suspension period will run from March 27, 2018 through March 26, 2019. After the
expiration of the suspension period, an applicant for one of these permits who submits
his or her application on or after March 27, 2019 will be required to pay the dollar amount
of the application fee that is specified in Resolution No. 2006-14 or such other amount as
specified by subsequent Resolution.



Page 306

FISCAL IMPACT:

The table below shows 2017 revenues for the applications described. The General Fund
would be expected to be similarly impacted by a twelve-month suspension of these fees.
Please note that cannabis businesses, if permitted, would be excepted from the
suspension.

Planning Department
Application Description FY17 Actual
Conditional Use Permit

23,895
Home Occupation Permit

4,100
Sign Permits (all)

14,298
Total 42,293

FINDINGS:

The temporary suspension of specified Planning Department application fees for certain
Conditional Use Permits and all Home Occupation Permits, Sign Permits and Temporary
Sign Permits would be based on the finding that such action will reduce barriers to
development and will result in economic benefits to local businesses so as to assist in
additional economic development in the City and that the loss in revenues resulting from
the temporary suspension will be offset by business development and business retention
as a result of said suspension in fees and therefore serves an important public and
municipal purpose.

As the City is not imposing or increasing any fee for providing a public service, the notice
and public hearings that are imposed pursuant The to the Mitigation Fee Act (Government
Code Section 66000 et seq.) are not applicable to this action. In addition, upon the
expiration of the 12-month suspension period, the City will reinstitute the collection of the
suspended fees, and that reinstitution of the normal collection of the fees will not
constitute the imposition of a new fee or the increase in any existing fee because the
previously adopted amount of the fees would not be changed or altered at the point of the
automatic expiration of that 12-month suspension period.

The temporary suspension of specified Planning Department fees does not relate to any
one physical project and will not result in any physical change to the environment.
Therefore, it can be seen with certainty that there is no possibility that adoption of the
attached Resolution will have a significant adverse effect on the environment, and thus
the adoption of this Resolution is exempt from CEQA pursuant to Section 15061 (b)(3) of
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the CEQA Guidelines.

The temporary suspension of specified Planning Department fees does not relate to any
one physical project and this action is not subject to the MSHCP.

ATTACHMENTS:

1. City Council Resolution No. 2018-30

2. Resolution No. 2006-114

3. Zoning Code Excerpts, Table 17.12.020 (Permitted, Conditional and Prohibited
Commercial and Industrial Uses) and Table 17.08.020 (Permitted, Conditional
and Prohibited Residential Uses)

Approved by:

Rochelle Clayton, Interim City Manager
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ATTACHMENT 4

Zoning Code Excerpts, Table 17.12.020 (Permitted, Conditional and
Prohibited Residential Uses)



3/19/2018

Banning, CA Code of Ordinances

17.12.020 - Permitted, conditional and prohibited uses.

The following list represents those uses in the commercial and industrial districts which are Permitted
(P), subject to a Conditional Use Permit (C) or Prohibited (X).

Permitted, Conditional and Prohibited Commercial and Industrial Uses

Table_17.12.020

Page 309

Zone DC GC HSC | PO Al BP IMR
Resource and Open Space Uses

Plant nurseries, with on-site sales | X B X X X C C
Plant nurseries, without on-site X C X X X X H
sales

Surface mining X X X X X X D
Cargo/storage containers 2 X T T X C & &
Community Gardens P P P P P P B
Recreation, Education and Public

Assembly

Adult entertainment X X X X X X X
Adult day care facilities X C C C X C X
Automobile race track X X X X C X X
Billiard parlors/pool halls C C C X C C X
Churches C C C C X C C
Community centers g P C C X X X

1711
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Convention facilities P P P X X P X X
Day care centers C C L C X X C X
Health/fitness facilities C P P P X X £ X
Indoor recreation centers € P P X X C X X
Libraries P P P P X P X X
Marijuana Cultivation X X X X X X X X
Marijuana Dispensary X X X X X X X X
Membership organization facilities | X X X C C P C X
Museums P P P P X P X X
Outdoor commercial recreation P P P C X C C X
Public parks and playgrounds P P P P X P P X
Recreational vehicle (RV) parks X X C X X X X X
Recreational vehicle (RV) storage X X X X € X C X
Schools X X X C X P X X
Sport facilities and outdoor public | C - C C X C C X
assembly
Studios for dance, art, music, P P P P C X G X
photography, etc.
Theatres and meeting halls C C C C C X C E
Retail Uses
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Accessory retail uses P P P P P P P X
Alcoholic beverage sales, on- or X C C C X X X X
off-site
Antique stores P P P X X X P X
Art galleries P P i C X P P X
Auto, mobile home, and motor X P P X P P C X

vehicle sales, and part sales, new

Auto, mobile home, and motor X P P X P P C X
vehicle sales, and part sales, new

and used 3

Bakeries, retail P P P P X X P X
Bars and drinking establishments | C C C X X C X X
Building material stores X P P X X X P X
Certified farmers' markets R P P X X X X X
Convenience stores C P P C X C X X
Convenience stores, no liquor P P P X X X P X
sales

Department stores P P P X X X P X
Drive-in/drive-through sales X P P C X X C X
Drug stores P P P C X X C X

Factory outlet centers X P P X X X G X
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Farm and ranch supply stores P P X X X X
Furniture, furnishings, home P P X X P X
equipment stores
Gift shops P P P P P X
Grocery stores, retail butchers P P X X C X
and green grocers
Hardware/lumber stores P P X X P X
Liquor stores (off-site € C C X X X
consumption)
Outdoor retail merchandise C C C X C X
display and activities
Outdoor retail sales, temporary T T i ) T T X
Pawn shops G # X X C X
Pet stores and grooming P P X X P X
Restaurants, no beer, wine or P P P C P C
liguor sales
Restaurants, serving beer, wine or P P P C P G
liquor
Restaurants, drive-in, take-out, P P C X C X
fast food
Retail stores, general merchandise P P X X P X
Second hand/thrift stores C C X X X X
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Shopping centers, 15,000 square P P X X C X
feet or more

Video rental stores P P X X P X
Warehouse or club stores (i.e., P P P X P X
"Big box stores")

Services

Automatic teller machine (ATM), P P P P P X
not at a bank

Banks and financial P P P X P X
establishments/services

Barber shops and beauty shops P P X X P X
Bed and breakfast establishments C C X X X X
Boarding house X L X X X X
Business support/secretarial P P P P P X
services

Car wash P P X X C X
Columbarium's and mortuaries L - X X C X
Construction storage (indoor X X X X C C
and/or outdoor)

Drive-in and drive-through P P C X C X
services

Dry cleaning, retail P P € X P X
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Equipment rental yards X X C X P C C X
Fortune-Telling X C C C C C C X
Government offices P C c P X P P X
Hookah and Smoking Lounges X C C C C C C X
Hotels and motels P B P X X X G X
Laundry, coin operated @ P P X X X X X
Massage Establishment P B P P X P P X
Medical services, clinics and labs C C C P X X C X
Mobile Vending T T T T 1) T T T
Professional offices P P P P X P P X
Public parking P 2 P P P P P X
Public utility and safety facilities P P P P P P P P
Real estate offices P P P P X X P X
Repair and maintenance of X P P C X X P X
consumer products
Repair and maintenance of motor | X C P X P P P X
vehicles, including auto body
Research and development X X X C C C P X
facilities
Storage, accessory, including self- | X X X X & X C X
storage
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Tattoo and Body Piercing Parlors C C c C X X
Vehicle fueling/service stations P P P P P X
Veterinary clinics, animal P P P X P X
hospitals, grooming

Manufacturing and Processing

Uses

Assembly from prefabricated €% X X P P X
parts or products

Auto wrecking/parts salvaging X X X X X X
Bakeries, wholesale X X X X P X
Breweries and distilleries C C X X C X
Breweries and distilleries, ancillary C C X P c X
to a bar or restaurant

Cabinet shops, carpentry, X X X X P X
furniture manufacturing and

assembly

Ceramics manufacturing and X X X X P X
assembly

Cleaning and dyeing plants X X X X X X
Contractor's storage yards X X X C G P
Creameries and dairies X X X X X X
Distribution X X X P P X
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Food products manufacturing X X X X P X G X
Furniture and fixtures X X X X P X P X
Garment and shoe manufacturing | X X X X P X P X
Ice and cold storage X X X X P P P X

Laundries and dry cleaning plants | C C G C P X C X

Lumber yards X X X X P X C X

Machining, welding and X X X X P P C C
blacksmithing

Manufacturing facilities, light X X X X P & P X
Manufacturing facilities, heavy X X X X P C X X
Metal plating shops X X X X C X X X
Mixed-use office/industrial X X X X R C P C
Mixed-use industrial/commercial | X X X X P X C X
Packing plant X X X X P X P X
Printing/publishing C C G & P X P X
Recycling facilities X X X X P X C X
Recycling—Reverse vending P P P X P X P X
machines

Sheet metal shops X X X X P P c C
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Stone and granite storage and X X X X C P
sales

Storage yard X X X C C P
Tire recapping, retreading and X X X C C X
storage

Truck (commercial) repair, towing, X X X P C C
storage and service

Trucking yard or terminal X X X £ C X
Warehousing X X X P 2 C
Wholesaling X X X C P X
Residential Uses

Caretaker/watchperson's dwelling X X X C C ¢
Guest house X X X X X X
Home occupations X X X X X X
Mixed-use, residential/commercial P C C C C X
Residential accessory uses and X X X X X X
structures

Residential care facility, large X G X X X X
Residential care facility, small, X C X X X X
licensed

Residential care facility, small, X C X X X X
unlicensed
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Congregate care housing c X X c X X c X
Single room occupancy facility C X C X X X X X
Single-family dwellings, existing P X X X X X X X
Single-family dwellings, new X X X X X X X X
Accessory Dwelling Unit X X X X X X X X
Other Uses

Commercial or X G C - c € C C
telecommunications antennae

Public utility facilities X P P P P P P P
Emergency shelters X X X X X P X X

T Surface mining permit required. See_Chapter 17.100.

2 Cargo and storage containers in the commercial zones are only to be used for temporary (seasonal)

storage, and require a temporary use permit.
3 Reserved.

4 Refer to Section 17.12.050(B) for conditional use permit requirements.

> Agovernment office shall include administrative functions as well as those activities that will involve on-
site customer patronage. A government office that is only administrative in nature, involving no customer

patronage, can be considered a professional office.
6 When undertaken in conjunction with on-site retail as a primary use.

7 Existing mixed residential/commercial uses that are legal and nonconforming with respect to Conditional
Use Permits may be reoccupied.
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(Zoning Ord. dated 1/31/06, 8 9103.02; Ord. No. 1355, & 3 (part); Ord. No. 1387, 8 3; Ord. No. 1392, & 3; Ord.
No. 1426, 8 5, 9-14-10; Ord. No. 1434, 88 4, 14, 15, 2-8-11; Ord. No. 1448, & 7, 5-8-12; Ord. No. 1467, 88 4, 6,
8-13-13; Ord. No. 1469, 8§ 3, 8, 10-8-13; Ord. No. 1476, & 3, 1-28-14; Ord. No. 1488, 8 3.2.a., 6-9-15; Ord. No.

1496, § 3(2), 5-10-16; Ord. No. 1507, § 3.2.3, 3-14-17; Ord. No. 1509, §, 4-11-17; Ord. No. 1510, § 3(2), 9-11-17;
Ord. No. 1512, § 6, 10-10-17)
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17.08.020 - Permitted, conditional and prohibited uses.

The following list represents those uses in the residential districts which are Permitted (P), subject to a
Conditional Use Permit (C) or Prohibited (X):

Table_17.08.020

Permitted, Conditional and Prohibited Residential Uses

Zone R/A R/A/H | RR RR/H | VLDR | LDR | MDR | HDR* | MHP
Residential Uses

Accessory Dwelling P P P P P P P P X
Unit

Community Gardens | P p p P P P P P P
Condominiums and X X X X C G P P X
Townhomes

Congregate Care X X X X X P P P X
Facility

Day Care Center P P X X X G C C c
Day Care Home, P P P P o P P P P
Small

Day Care Home, C . € ¢ C £ C C C
Large 2

Dormitory X X X X X C C C X
Homeless Shelter X X X X X X X C C
Marijuana Cultivation | P P P P P P P P P
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Marijuana X X X X X X X X X
Dispensary
Mobile Home Parks X X X X X X C C P

or Subdivisions

Multi-Family Dwelling | X X X X X C P P X

Planned Unit X X X P P P P P X

Development

Residential Care X X X X X X C C X
Facility, Large

Residential Care P P P P P P P P P
Facility, Small,

Licensed

Residential Care X X X X X X C C X
Facility, Small,

Unlicensed

Second Dwelling Unit | P P P P P P P P X
Single Family P P P P P P P C X
Dwelling

Single Room X X X X X X X C X
Occupancy

Equestrian Uses

Stables, Private P P P P P X X X X

Stables, Commercial P C P C C X X X X
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Tack and Feed Stores | C C C X X X X X X
Veterinary Offices C X C X C X X X X

and Hospitals

Agricultural Uses

Grazing of Animals P P P P P P X X X

Kennels and C C C C C C X X X

Catteries, commercial

Locally Adaptive P> P> C C X X X X X
Farming
Factory Farms with X X X X X X X X X
Genetic

Monocultures

Ranching P P G C X X X X X

Recreational Uses

Clubhouses C X C X C C C C C

Golf Courses and C X C X C C C C C

Related Facilities

Swimming X X X X C C C C C
Pool/Sports Club

Sports Courts and G X - X ¢ C - C X
Fields

Accessory Uses
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Telecommunications | C X X X X X X X X
Antennae
Garages (for storage | C X C X C C X X X

of vehicles only, in
excess to that
required under
Chapter 17.28

(Parking Regulations)

Other Uses

Bed and Breakfast C € C C C C C X X
Boarding House X X X X X X X X X
Cemeteries C X G X C C X X X
Churches T X C X C C C c c
Utility Facilities C C C C C C C C C
Private Schools C C C C C G G C C
Neighborhood X X X X X X C X X
Oriented Retail

Stores 3

Temporary Uses 4 T T T T T T Iy 0 W

* Housing developments in the HDR-20/AHO district are permitted at a density of 20—24 dwelling units per
acre when at least 20 percent of the units are reserved for lower-income households in conformance with
Program 5 of the Housing Element. Development standards for qualifying developments shall be as
provided for the HDR district in_Chapter 17.24.
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Housing developments in the VHDR district are permitted at a minimum density of twenty dwelling units

3/19/2018 Banning, CA Code of Ordinances

per acre by-right when at least fifty percent of the units are reserved for lower income households.

' Small family day care homes are permitted by right in single-family residences located in any residential

zone. Small family day care homes are not permitted in multiple-family residences.

2 Large family day care homes are conditionally permitted in single-family residences located in any

residential zone. Large family day care homes are not permitted in multiple-family residences.

3 Neighborhood-oriented retail stores, as defined in the General Plan, consist of "corner store" type
development such as convenience stores, grocery or green grocer, video rental, drug stores, sit down
restaurants, coffee shops or coffee bars or similar uses, less than five thousand square feet in total square

footage.

4 Temporary uses require temporary use permit. See_Chapter 17.108 for provisions.

> Agricultural employee housing allowed with up to twelve units or thirty-six persons, and/or up to six

workers as a single-family use.
6 Marijuana Cultivation requires a Marijuana Cultivation License. See_Chapter 5.34 for provisions.
(Zoning Ord. dated 1/31/06, § 9102.02; Ord. No. 1392, 8 2.)

(Ord. No. 1466, 8 3(4), (6), 8-13-13; Ord. No. 1467, §8 4, 6, 8-13-13; Ord. No. 1482, § 3(2), 1-13-15; Ord. No.
1496, § 3(2), 5-10-16; Ord. No. 1507, 8 3.2.2, 3-14-17; Ord. No. 1509, & 3, 4-11-17; Ord. No. 1510, § 3(2), 9-11-
17, Ord. No. 1512, 8 6, 10-10-17)
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BACKGROUND:

The Water and Wastewater Divisions of the Public Works Department are currently
engaged is several projects and activities that require specialized legal representation
such as:

- Negotiations related to the transfer of the San Gorgonio Flume from Southern
California Edison, related permitting from the United States Forest Service
(USFS) and participation in the Federal Energy Regulatory Commission’s
(FERC) Dispute Resolution Service (DRS) process.

- Negotiations related to and implementation of the Sustainable Groundwater
Water Management Act (SGMA).

- Beaumont Basin Watermaster which oversees the management of the
adjudicated portions of the Beaumont Basin and which the City has been court
appointed as a committee member.

- Regulatory permitting related to capital projects and operations of the Water and
Wastewater Divisions.

On October 5, 2018 the Public Works Department advertised in the newspaper as well
as Planet Bids a Request for Proposals (RFP) for legal services for the above related
items as well as others (see attached RFP for full scope of services). As a response the
City received six (6) formal proposals, which were evaluated by an evaluation committee
and were ranked as follows:

Firm Score
Churchwell White LLP 1310
Rutan & Tucker, LLP 1265
Aleshire & Wynder, LLP 1170
Burke, Williams & Sorensen, LLP 11565
Downey Brand LLP 1030
Gresham Savage Nolan & Tilden, PC 970

Although the proposal from the highest ranked firm displayed the necessary experience
and knowledge to represent the City in most matters related to the Water and
Wastewater Divisions, staff felt that they were not the best suited to provide legal
services related to the San Gorgonio Flume project. Therefore, staff reached out to
Falen Law Offices, LLC. and requested a proposal from them. The Falen Law Offices,
LLC. have specific expertise dealing with projects that involve the Federal Land Policy
and Management Act (FLPMA), Forest Service appeals, 1891 Right of Way Act and
Federal land issues, all of which relate to the San Gorgonio Flume project.

JUSTIFICATION:

The Public Works Department requires legal services for specific projects and issues
related to the Water and Wastewater Divisions. Based on the evaluation of proposals

2
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RESOLUTION 2019-___ UA

A RESOLUTION OF THE BANNING UTILITY AUTHORITY OF THE CITY OF
BANNING, CALIFORNIA, AWARDING A PROFESSIONAL SERVICES
AGREEMENT TO FALEN LAW OFFICES, LLC FOR LEGAL SERVICES TO THE
TRANSFER OF THE SAN GORGONIO FLUME SYSTEM IN THE AMOUNT OF
$100,000 AND AWARDING A PROFESSIONAL SERVICES AGREEMENT TO
CHURCHWELL WHITE, LLP IN THE AMOUNT OF $100,000 FOR LEGAL SERVICES
RELATED TO THE WATER AND WASTEWATER DIVISIONS OF THE PUBLIC
WORKS DEPARTMENT

WHEREAS, The Water and Wastewater Divisions of the Public Works Department
are currently engaged is several projects and activities that require specialized legal
representation including, but not limited to:

- Negotiations related to the transfer of the San Gorgonio Flume from Southern
California Edison, related permitting from the United States Forest Services
(USFS) and participation in the Federal Energy Regulatory Commission’s
(FERC) Dispute Resolution Service (DRS) process;

- Negotiations related to and implementation of the Sustainable Groundwater
Water Management Act (SGMA);

- Beaumont Basin Watermaster which oversees the management of the
adjudicated portions of the Beaumont Basin and which the City has been court
appointed as a committee member,

- Regulatory permitting related to the capital projects and operations of the Water
and Wastewater Divisions; and

WHEREAS, the City received six (6) proposals as a response to an advertised
Request for Proposal for legal services; and

WHEREAS, Churchwell White, LLP was rated the highest by an evaluation
committee to provide legal services to the Water and Wastewater Division; and

WHEREAS, staff solicited a proposal from Falen Law Offices, LLC (FLO) and
have opined that (FLO) has the necessary specialized expertise dealing with projects
that involve the Federal Land Policy and Management Act (FLPMA), Forest Service
appeals, 1891 Right of Way Act and Federal land issues all of which relate to the San
Gorgonio Flume project; and

WHEREAS, staff recommends an award of a Professional Services
Agreement to FLO for legal services related the Transfer of the San Gorgonio Flume
and a Professional Services Agreement to Churchwell White, LLP to provide legal
services to the Water and Wastewater Divisions; and

1



Page 331

WHEREAS, the procurement of legal services is exempt from the City's
purchasing policy pursuant to Administrative Policy B-30, Procurement Policies and
Procedures, 3-105 (6).

NOW, THEREFORE, BE IT RESOLVED, by the Banning Utility Authority of the
City of Banning a follows:

SECTION 1. The Banning Utility Authority approves an agreement with
Churchwell White, LLP of Sacramento, California for legal services to the Water and
Wastewater Divisions of the Public Works Department in an amount of $100,000.

SECTION 2. The Banning Utility Authority approves an agreement with Falen Law
Offices, LLC of Cheyenne, Wyoming for legal services related to the transfer of the San
Gorgonio Flume system in an amount of $100,000.

SECTION 3. The City Manager or his designee is authorized to make necessary
budget adjustments, appropriations and transfers related to both Professional Services
Agreements.

SECTION 4.The City Manager or his designee is authorized to execute the
Professional Services Agreements on a form approved by the City Attorney.

SECTION 5.The Deputy Secretary of the Banning Utility Authority shall certify to

the adoption of this resolution and shall cause a certified resolution to be filed in the book
of original resolutions.

PASSED, APPROVED AND ADOPTED this 23" day of April, 2019.

Arthur L. Welch, Chairman
Banning Utility Authority

ATTEST:

Daryl Betancur, Deputy Secretary
Banning Utility Authority
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APPROVED AS TO FORM AND
LEGAL CONTENT:

Kevin G. Ennis, Attorney Counsel
Richards, Watson & Gershon
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CERTIFICATION:
|, Daryl Betancur, Deputy Secretary of the Banning Utility Authority of Banning,
California, do hereby certify that the foregoing Resolution No. 2019-XX UA was duly
adopted by the Banning Utility Authority of the City of Banning, California, at a regular
meeting thereof held on the 23 day of April, 2019, by the following vote, to wit:
AYES:
NOES:

ABSTAIN:

ABSENT:

Daryl Betancur,
Deputy Secretary
City of Banning, California
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Proud History = Prosperous Tomorrow i

REQUEST FOR PROPOSAL
FOR
19-011

RETAINER FOR LEGAL COUNSEL SERVICES

CITY OF BANNING
Public Works Department
99 East Ramsey Street

Banning, California 92220

Released on October 5, 2018

RFP #19-011 Retainer for Legal Counsel Services 1
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REQUEST FOR PROPOSAL (RFP) NO. 19-011
RETAINER FOR LEGAL COUNSEL SERVICES
Dear Proposers:

The City of Banning (hereinafter referred to as the “City™) is requesting proposals from a
qualified public entity or private firm, to establish a contract for Retainer for Legal Counsel
Services.

The City of Banning (City) is soliciting proposals from qualified consulting firms to provide the
City of Banning legal counsel specialty services as it relates to its flume project protecting City
water rights and negotiations related to the Sustainable Groundwater Management Act.

NOTICE IS HEREBY GIVEN that online bid price and document submittal must be uploaded to
the online bid system in accordance with the instructions included within bid documents for RFP
#19-011 Retainer for Legal Counsel Services, on or before the hour of 10:00 a.m. on November
2,2018. It shall be the responsibility of the bidder to upload his proposal by the announced time.
However, submittals may be submitted at any time prior to the deadline. (Submitted bids may be
withdrawn and resubmitted at any time prior to the deadline, and cannot be viewed by City staff
until the close date and time.)

BID DOCUMENTS: To obtain a copy of the bid documents, please wvisit
http://www.planetbids.com/portal/portal.cfm?CompanylD=33077. If you are not currently
registered with the City of Banning through PlanetBids, please click on the “New Vendor
Registration™ button and then complete the electronic supplier registration. After registering your
firm, click on the "Bid Opportunities" button to view and download the bid documents, which
include the complete Notice Inviting Bids document. Firms must also check the web site
periodically for addenda information as failure to download any and all addenda, and
acknowledge in the bid submittal, will result in bid disqualification.

Bids must be submitted electronically by visiting the City of Banning, PlanetBids Vendor Portal
at http://www.planetbids.com/portal/portal.cfm?CompanyID=33077. Click on the “Bid
Opportunities™ link. Next, “Log In.” Enter your User Name and Password. Click “Bid
Opportunities” and then select the Request for Proposal (RFP). Click on “Place eBid” and follow
the instructions.

1. BACKGROUND
The City of Banning is strategically located astride Interstate 10 between the Inland Empire and

the Coachella Valley in the San Gorgonio Pass. The City, incorporated in 1913, has a rich and
colorful history.

RFP #19-011 Retainer for Legal Counsel Services 2
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Initially Banning served as a stagecoach and railroad stop between the Arizona territories and
Los Angeles. This history has contributed to the present-day spirit of pioneer resourcefulness
and "can do" attitude that is so prevalent in the community.

Banning is a friendly and wholesome place to work and raise a family. Desirable executive
housing is available, as well as moderate and lower income housing. Clean air, ample water
supplies and the memorable and inspiring scenic vistas of both Mt. San Gorgonio and Mt. San
Jacinto, the 2 tallest peaks in Southern California, are additional amenities which make the City
of Banning a logical choice as a development opportunity in the Southern California area.

The City of Banning, incorporated in 1913, covers approximately 23.2 square miles located in
the San Gorgonio Pass area of Riverside County, approximately 30 miles east of the cities of San
Bernardino and Riverside. United States Census Bureau American Community Survey estimates
a population of approximately 30,325 for the City of Banning.

The City of Banning Water System collects 100% of the water that it supplies from local
groundwater aquifers. It currently operates 21 active ground water production wells and co-owns
3 production wells with the Beaumont Cherry Valley Water District (total of 24 active wells).
The 24 wells have a design capacity of 24,300 gallons per minute (GPM). The City facilities also
include 11 storage tanks with a total storage capacity of 18.4 million gallons (MG). In 2017 the
City produced and provided approximately 7,531 acre-feet to 10,766 connections. Water service
is provided to the entire City as well as unincorporated areas of the county that bound the south
City limits.

2. SCHEDULE OF EVENTS

This request for proposal will be governed by the following schedule:

Release of RFP October 5, 2018

Deadline for Written Questions October 25, 2018 by 3:00 p.m.
Responses to Questions Posted on Web October 30, 2018 by 5:00 p.m.
Proposals are Due November 2, 2018 by 10:00 a.m.
Interview (if held) The Week of November 11, 2018
Approval of Contract December 11, 2018 (Tentative)

All dates are subject to change at the discretion of the City.

RFP #19-011 Retainer for Legal Counsel Services 3
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SCOPE OF WORK

A professional law firm is solicited to provide services related to, but not limited to,
Federal Land Use, Water Law, Federal/State policies (NEPA, CEQA, EPA) and Land
Rights and work with the City on the following items:

L.

10.

11.
12

Provide advice to City staff of matters of law, including but not limited to the water
rights.

Attend City Council meetings on an as needed basis. Regular meetings are held on
the 2™ and 4" Tuesday of each month beginning at 5:00 pm.

Attend other meetings such as Committee meetings requested by the Public Works
Director.

Research and interpret laws, court decisions and other authorities in order to prepare
legal opinions to advise the Public Works Director and City staff on legal matters
pertaining to City interests.

Provide legal assistance and consultation to the Public Work Director or designee as
requested on matters of property acquisitions, eminent domain, property rights and
property management, encroachment, lease agreements and easements.

Legal services and specialties shall be required that address California Department of
Fish and Wildlife (lake and streambed alterations), US Army Corps of Engineers
(Clean Water Act Section 404), and Regional Water Quality Control Board (Clean
water Act Section 401).

Provide Water Law legal services that addresses future legal agreement needs
between the City and Banning Heights Mutual Water Company regarding surface and
ground water allocations.

Provide legal services pertaining to land use issues including but not limited to
property acquisitions, easements, public improvements, dedications and rights of
way.

Legal services related to Sustainable Groundwater Management Act (See Attachment
A).

Provide legal services related to the transfer of the San Gorgonio Flume Conveyance
System (See Attachment B) provide consultation in dealing with the National Forest
Service (e.g. land use, FLPMA, etc.) provide consultation in dealing with the Federal
Energy Regulatory Commission.

Provide legal services pertaining to the Beaumont Basis Watermaster.

Provide legal services for regulatory permitting.

RFP #19-011 Retainer for Legal Counsel Services 4
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ADDITIONAL SERVICES

Consultant is encouraged in its proposals to identify any additional work that is not
specified in this Scope of Work that would be, in its opinion, necessary to complete the
project as defined herein. Consultant may propose additional services that in its opinion
will improve the efficiency and quality of the project. If identified, the additional work
or services must be included in the proposal but separated out in the Consultant’s Fee
Schedule.

4. PROPOSAL FORMAT GUIDELINES

Interested entities or Consultants are to provide the City of Banning with a thorough proposal
using the following guidelines:

Proposal should be typed and should contain no more than 20 typed pages using a 12-point font
size, including transmittal letter and resumes of key people, but excluding Index/Table of
Contents, tables, charts, graphic exhibits and required City forms. Each proposal will adhere to
the following order and content of sections. Proposal should be straightforward, concise and
provide “layman” explanations of technical terms that are used. Emphasis should be
concentrated on conforming to the RFP instructions, responding to the RFP requirements, and on
providing a complete and clear description of the offer. Proposals which appear unrealistic in
terms of technical commitments, lack of technical competence or are indicative of failure to
comprehend the complexity and risk of this contract may be rejected. The following proposal
sections are to be included in the Proposer’s response:

e Vendor Cover Letter

A cover letter, not to exceed three pages in length, should summarize key elements of the
proposal. An individual authorized to bind the consultant must sign the letter. The letter
must stipulate that the proposal price will be valid for a period of at least 180 days. Indicate
the address and telephone number of the Consultant’s office located nearest to Banning,
California and the office from which the project will be managed.

e Background and Project Summary Section

The Background and Project Summary Section should describe your understanding of the
City, the work to be done, and the objectives to be accomplished. Refer to Scope of Work of
this RFP.

RFP #19-011 Retainer for Legal Counsel Services 5



Page 340

o Methodology Section

Provide a detailed description of the approach and methodology to be used to accomplish the
Scope of Work of this RFP. The Methodology Section should include:

I

An implementation plan that describes in detail (i) the methods, including controls
by which your firm or entity manages projects of the type sought by this RFP; (ii)
methodology for soliciting and documenting views of internal and external
stakeholders; (iii) and any other project management or implementation strategies
or techniques that the respondent intends to employ in carrying out the work.

Detailed description of efforts your firm or entity will undertake to achieve client
satisfaction and to satisfy the requirements of the "Scope of Work" section.

Detailed project schedule, identifying all tasks and deliverables to be performed,
durations for each task, and overall time of completion, including a complete
transition plan. Include your plan to deal with fluctuation in service needs and
any associated price adjustments.

Detailed description of specific tasks you will require from City staff. Explain
what the respective roles of City staff and your staff would be to complete the
tasks specified in the Scope of Work.

Proposers are encouraged to provide additional innovative and/or creative
approaches for providing the service that will maximize efficient, cost-effective
operations or increased performance capabilities. In addition, the City will
consider proposals that offer alternative service delivery means and methods for
the services desired.

Proposers are also requested to identify any City owned facilities or property
which Proposer would propose to use or lease, purchase, or rent from the City in
connection with the services to be performed, including information about the
terms of any proposed lease, purchase or use of such equipment and facilities, and
how this proposed structure affects the overall cost proposal to the City, if
applicable.

e Staffing

Provide a list of individual(s) who will be working on this project and indicate the functions
that each will perform and anticipated hours of service of each individual. Include a resume
for each designated individual.
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Upon award and during the contract period, if the Consultant chooses to assign different
personnel to the project, the Consultant must submit their names and qualifications including
information listed above to the City for approval before they begin work.

e Qualifications

The information requested in this section should describe the qualifications of the firm or
entity, key staff and sub-contractors performing projects within the past five years that are
similar in size and scope to demonstrate competence to perform these services. Information
shall include:

Names of key staff that participated on named projects and their specific responsibilities with
respect to this scope of work.

A summary of your firm’s or entity’s demonstrated capability, including length of time that
your firm has provided the services being requested in this Request for Proposal.

For private Proposers, provide at least three references that received similar services from
your firm. The City of Banning reserves the right to contact any of the organizations or
individuals listed. Information provided shall include:

Client Name

Project Description

Project start and end dates

Client project manager name, telephone number, and e-mail address.

O 0 O 0

Any public entity which submits a proposal should describe in detail how it currently
performs services like those identified in the scope of work within its or other jurisdictions,
including photographs, written policies and/or video of services provided. If you have
performed these services under contract for another public entity, please provide references
for those entities as set forth above for private Proposers.

e Financial Capacity

Provide the Proposer's latest audited financial statement or other pertinent information such
as internal unaudited financial statements and financial references to allow the City to
reasonably formulate a determination about the financial capacity of the Proposer. Describe
any administrative proceedings, claims, lawsuits, or other exposures pending against the
Proposer.

RFP #19-011 Retainer for Legal Counsel Services 7



Page 342

o Fee Proposal

All Proposers are required to use the online rate form to submit pricing as specified for their
proposal. Pricing instructions should be clearly defined to ensure fees proposed can be
compared and evaluated. Additional pricing information can be submitted within your
proposal. Proposals shall be valid for a minimum of 180 days following submission.

Provide an hourly Fee Schedule and Classification of personnel for the firm, along with the
type of work they and any sub consultants will perform (Pricing Proposal Form).

e Disclosure

Please disclose any and all past or current business and personal relationships with any
current Banning elected official, appointed official, City employee, or family member of any
current Banning elected official, appointed official, or City employee. Any past or current

business relationship may not disqualify the firm from consideration.

o Sample Agreement

The firm selected by the City will be required to execute an Agreement for Services with the
City. The form of the Agreement is enclosed as an online attachment, but may be modified
to suit the specific services and needs of the City. If a Proposer has any exceptions or
conditions to the Agreement, these must be submitted for consideration with the proposal.
Otherwise, the Proposer will be deemed to have accepted the form of Agreement. See
Section 13, below.

Checklist of Forms to Accompany Proposal

As a convenience to Proposers, following is a list of the forms, included as online
attachments to this RFP, which should be included with proposals:

(1) Ex Parte Communications Certificate
(2) Price Proposal (Online Rate Sheet)
(3) Disclosure of Government Positions

(4) Disqualifications Questionnaire
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S. PROCESS FOR SUBMITTING PROPOSALS

e (Content of Proposal

The proposal must be submitted using the format as indicated in the proposal format
guidelines.

e Preparation of Proposal

Each proposal shall be prepared simply and economically, avoiding the use of elaborate
promotional material beyond those sufficient to provide a complete, accurate and reliable
presentation.

e Submission of Proposals

Complete proposals must be submitted and received no later than the deadline.
Proposals will not be accepted after this deadline.
Proposals submitted in paper form, faxed or e-mailed will not be accepted.

Submit proposals electronically by visiting the City of Banning PlanetBids Vendor Portal at
http://www.planetbids.com/portal/portal.cfm?CompanylD=33077. Click on the “Bid
Opportunities™ link. Next, “Log In.” Enter your User Name and Password. Click “Bid
Opportunities™ and then select the Request for Proposal (RFP). Click on “Place eBid” and
follow the instructions. Financial Statements only can be delivered separately to the
Purchasing Division in a sealed envelope marked confidential if preferred. The Financial
Statement shall be to the attention of Jennifer McCoy in a sealed envelope identified on the
outside with the Bidder’s Business Name, Proposer Identity— with the RFP number and the
due date. Be sure to label and deliver following same deadline requirements.

e Inquiries

Questions about this RFP must be directed in writing, via the City of Banning, PlanetBids
Vendor Portal: http://www.planetbids.com/portal/portal.cfm?CompanylD=33077.

The City reserves the right to amend or supplement this RFP prior to the proposal due date.
All addendums, responses to questions received, and additional information will be posted to
the Banning online bid system. Proposers should check the web page above regularly for new
information. The City will endeavor to answer all written questions timely that are received
no later than the deadline listed in the schedule of events. The City reserves the right not to
answer all questions.

From the date that this RFP is issued until a firm or entity is selected and the selection is
announced, firms or public entities are not allowed to communicate outside the process set

RFP #19-011 Retainer for Legal Counsel Services D



6.

Page 344

forth in this RFP with any City employee other than the contracting officer listed above
regarding this RFP. The City reserves the right to reject any proposal for violation of this
provision. No questions other than written will be accepted, and no response other than
written will be binding upon the City.

e Conditions for Proposal Acceptance

This RFP does not commit the City to award a contract or to pay any costs incurred for any
services. The City, at its sole discretion, reserves the right to accept or reject any or all
proposals received as a result of this RFP, to negotiate with any qualified source(s), or to
cancel this RFP in part or in its entirety. The City may waive any irregularity in any
proposal. All proposals will become the property of the City of Banning, USA. If any
proprietary information is contained in the proposal, it should be clearly identified.

EVALUATION CRITERIA

The City’s evaluation and selection process will be conducted in accordance with the City's
Purchasing and Procedures Policy (Policy). The lowest responsible bidder will be determined
based on evaluation of qualitative factors in addition to price. At all times during the evaluation
process, the following criteria will be used. Sub-criteria are not necessarily listed in order of
importance. Additional sub criteria that logically fit within a particular evaluation criteria may
also be considered even if not specified below.

1. Qualifications of Entity and Key Personnel------- 30%

Includes ability to provide the requested scope of services, the Proposer’s financial
capacity, recent experience conducting work of similar scope, complexity, and magnitude
for other public agencies of similar size, references.

2. Approach to Providing the Requested Scope of Services------- 20%

Includes an understanding of the RFP and of the project's scope of services, knowledge of
applicable laws and regulations related to the scope of services.

3. Price Proposal-----40%

Price Proposals will be evaluated on the basis of the Total Estimated Annual Price
submitted in Appendix D.

4. Innovative and/or creative approaches to providing the services that provide
additional efficiencies or increased performance capabilities. ----10%
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Te EVALUATION OF PROPOSALS AND SELECTION PROCESS

In accordance with its Policy, the City will adhere to the following procedures in evaluating
proposals. An Evaluation/Selection Committee (Committee), which may include members of the
City's staff and possibly one or more outside experts, will screen and review all proposals
according to the weighted criteria set forth above. While price is one basic factor for award, it is
not the sole consideration.

A, Responsiveness Screening

Proposals will first be screened to ensure responsiveness to the RFP. The City may reject
as non-responsive any proposal that does not include the documents required to be
submitted by this RFP. At any time during the evaluation process, the City reserves the
right to request clarifications or additional information from any or all Proposers
regarding their proposals.

B. Initial Proposal Review

The Committee will initially review and score all responsive written proposals based
upon the Evaluation Criteria set forth above. The Committee may also contact Proposer's
references. Proposals that receive the highest evaluation scores may be invited to the
next stage of the evaluation process. The City may reject any proposal in which a
Proposer’s approach, qualifications, or price is not considered acceptable by the City. An
unacceptable proposal is one that would have to be substantially rewritten to make it
acceptable. The City may conclude the evaluation process at this point and recommend
award to the lowest responsible bidder. Alternatively, the City may elect to negotiate
directly with one or more Proposers to obtain the best result for the City prior to making a
recommendation or selection.

C. Interviews, Reference Checks, Revised Proposals, Discussions

Following the initial screening and review of proposals, the Proposers included in this
stage of the evaluation process may be invited to participate in an oral interview.
Interviews, if held, are tentatively scheduled for the week of November 14, 2018 and will
be conducted at City of Banning City Hall, 99 E. Ramsey St., Banning, CA 92220. This
date is subject to change. The individual(s) from Proposer's firm or entity that will be
directly responsible for carrying out the contract, if awarded, should be present at the oral
interview. The oral interview may, but is not required to, use a written question/answer
format for the purpose of clarifying the intent of any portions of the proposal.

In addition to conducting an oral interview, the City may during this stage of the
evaluation process also contact and evaluate the Proposer’s references, contact any
Proposer to clarify any response or request revised or additional information, contact any

RFP #19-011 Retainer for Legal Counsel Services 11



Page 346

current users of a Proposer’s services, solicit information from any available source
concerning any aspect of a proposal, and seek and review any other information deemed
pertinent to the evaluation process.

Following conclusion of this stage of the evaluation process, the Committee will again
rank all Proposers according to the evaluation criteria set forth above. The Committee
may conclude the evaluation process at this point, and make a recommendation for
award, or it may request Best and Final Offers from Proposers. The City may accept the
proposal or negotiate the terms and conditions of the agreement with the highest ranked
firm, which shall be determined to be the lowest responsible bidder. The City may
recommend award without Best and Final Offers, so Proposers should include their best
proposal with their initial submission.

Recommendation for award is contingent upon the successful negotiation of final
contract terms. Negotiations shall be confidential and not subject to disclosure to
competing Proposers unless an agreement is reached. If contract negotiations cannot be
concluded successfully within a time period determined by the City, the City may
terminate negotiations and commence negotiations with the next highest scoring Proposer
or withdraw the RFP.

8. PROTEST PROCEDURES

Failure to comply with the rules set forth herein may result in rejection of the protest. Protests
based upon restrictive specifications or alleged improprieties in the proposal procedure which are
apparent or reasonably should have been discovered prior to receipt of proposals shall be filed in
writing with the RFP Facilitator at least 10 calendar days prior to the deadline for receipt of
proposals. The protest must clearly specify in writing the grounds and evidence on which the
protest is based.

Protests based upon alleged improprieties that are not apparent or which could not reasonably
have been discovered prior to submission date of the proposals, such as disputes over the staff
recommendation for contract award, shall be submitted in writing to the RFP Facilitator, within
forty-eight hours from receipt of the notice from the City advising of staff’s recommendation for
award of contract. The protest must clearly specify in writing the grounds and evidence on which
the protest is based. The RFP Facilitator will respond to the protest in writing at least three days
prior to the meeting at which staff’s recommendation to the City Council will be considered.
Should Proposer decide to appeal the response of the RFP Facilitator, and pursue its protest at
the Council meeting, it will notify the RFP Facilitator of its intention at least two days prior to
the scheduled meeting.
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9. CONFIDENTIALITY

The California Public Records Act (Cal. Govt. Code Sections 6250 et seq.) mandates public
access to government records. Therefore, unless information is exempt from disclosure by law,
the content of any request for explanation, exception, or substitution, response to this RFP,
protest, or any other written communication between the City and Proposer, shall be available to
the public. The City intends to release all public portions of the proposals following the
evaluation process at such time as a recommendation is made to the City Council.

If Proposer believes any communication contains trade secrets or other proprietary information
that the Proposer believes would cause substantial injury to the Proposer’s competitive position
if disclosed, the Proposer shall request that the City withhold from disclosure the proprietary
information by marking each page containing such proprietary information as confidential.
Proposer may not designate its entire proposal as confidential nor designate its Price Proposal as
confidential.

Submission of a proposal shall indicate that, if Proposer requests that the City withhold from
disclosure information identified as confidential, and the City complies with the Proposer’s
request, Proposer shall assume all responsibility for any challenges resulting from the non-
disclosure, indemnify and hold harmless the City from and against all damages (including but
not limited to attorney’s fees that may be awarded to the party requesting the Proposer
information), and pay any and all costs and expenses related to the withholding of Proposer
information. Proposer shall not make a claim, sue, or maintain any legal action against the City
or its directors, officers, employees, or agents concerning the disclosure, or withholding from
disclosure, of any Proposer information. If Proposer does not request that the City withhold from
disclosure information identified as confidential, the City shall have no obligation to withhold
the information from disclosure and may release the information sought without any liability to
the City.

10. EX PARTE COMMUNICATIONS

Proposers and Proposers’ representatives should not communicate with the City Council
members about this RFP. In addition, Proposers and Proposers’ representatives should not
communicate outside the procedures set forth in this RFP with an officer, employee or agent of
the City, including any member of the evaluation panel, with the exception of the RFP
Facilitator, regarding this RFP until after Contract Award. Proposers and their representatives
are not prohibited, however, from making oral statements or presentations in public to one or
more representatives of the City during a public meeting.

A "Proposer" or "Proposer's representative" includes all of the Proposer's employees, officers,
directors, consultants and agents, any subcontractors or suppliers listed in the Proposer's
proposal, and any individual or entity who has been requested by the Proposer to contact the City
on the Proposer's behalf. Proposers shall include the “Ex Parte Communications Certificate”
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form (See Online Attachment) with their proposals certifying that they have not had or directed
prohibited communications as described in this section.

11. CONFLICT OF INTEREST

The Proposer warrants and represents that it presently has no interest and agrees that it will not
acquire any interest which would present a conflict of interest under California Government
Code sections 1090 et seq., or sections 87100 et seq., during the performance of services under
any Agreement awarded. The Proposer further covenants that it will not knowingly employ any
person having such an interest in the performance of any Agreement awarded. Violation of this
provision may result in any Agreement awarded being deemed void and unenforceable.

12. DISCLOSURE OF GOVERNMENTAL POSITION

In order to analyze possible conflicts that might prevent a Proposer from acting on behalf of the
City, the City requires that all Proposers disclose in their proposals any positions that they hold
as directors, officers, or employees of any governmental entity. Additional disclosure may be
required prior to contract award or during the term of the contract. Each Proposer shall disclose
whether any owner or employee of the firm currently hold positions as elected or appointed
officials, directors, officers, or employees of a governmental entity or held such positions in the
past twelve months using the attached “Disclosure of Government Positions” form. (See Online
Attachment).

13 CONDITIONS TO AGREEMENT, IF ANY.

The selected Proposer will execute an Agreement for Services with the City describing the Scope
of Services to be performed, the schedule for completion of the services, compensation, and
other pertinent provisions. The contract shall follow the sample form of Agreement provided as
(See Online Attachment, “Professional Services Agreement Sample”), to this RFP, which may
be modified by City. All Proposers are directed to particularly review the indemnification and
insurance requirements set forth in the sample Agreement.

The terms of the agreement, including insurance requirements have been mandated by the City
and can be modified only if extraordinary circumstances exist. Submittal of a proposal shall be
deemed acceptance of all the terms set forth in this RFP and the sample Agreement for Services
unless the Proposer includes with its proposal, in writing, any conditions or exceptions requested
by the Proposer to the proposed Agreement. In accordance with the Municipal Code, the City
may consider the scope and number of conditions in evaluation proposals and determining the
lowest responsible bidder.
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14. DISQUALIFICATIONS QUESTIONNAIRE

Proposers shall complete and submit, under penalty of perjury, a standard form of questionnaire
inquiring whether a Proposer, any officer of a proposer, or any employee of a Proposer who has
a proprietary interest in the Proposer, has ever been disqualified, removed, or otherwise
prevented from proposing on, or completing a federal, state, or local government project because
of a violation of law or safety regulation and if so, to explain the circumstances. A proposal may
be rejected on the basis of a Proposer, any officer or employee of such Proposer, having been
disqualified, removed, or otherwise prevented from proposing on, or completing a federal, state,
or local project because of a violation of law or a safety regulation. (See Online Attachment,
“Disqualifications Questionnaire”).

15. STANDARD TERMS AND CONDITIONS
Addendums

The City reserves the right to amend or supplement this RFP prior to the proposal due date. All
addendums and additional information will be posted to the Banning Procurement Registry,
http://www.planetbids.com/portal/portal.cfm?CompanyID=33077. Proposers should check this
web page daily for new information.

Cost for Preparing Proposal

The cost for developing the proposal is the sole responsibility of the Proposer. All proposals
submitted become the property of the City.

Insurance Requirements

City requires that licensees, lessees, and vendors have an approved Certificate of Insurance (not
a declaration or policy) or proof of legal self-insurance on file with the City for the issuance of a
permit or contract. Within ten (10) consecutive calendar days of award of contract, successful
Proposer must furnish the City with the Certificates of Insurance proving coverage as specified
in contract sample.
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PRICING PROPOSAL FORM

Provide hourly rates, along with pricing in accordance with the City’s current requirements, as
set forth in the Scope of Work. Proposers should use a separate form to state pricing for any
added value. Pricing shall remain for a minimum of one (1) year. Any and all requests for pricing
adjustments for follow-on contract renewal periods shall be provided no later than sixty (60)
days prior to the end of the contract period. Any such proposed price adjustment shall not exceed
the Bureau of Labor Statistics Consumer Price Index (CPI) date for Riverside/SAN
Bernardino/Ontario Area, CA, All Items, Not Seasonally Adjusted, “annualized change
comparing the original proposal month and the same month in the subsequent year. (This
information may be found on the U.S. Department of Labor’s website at www.bls.gov.) The City
is considering awarding a contract for a one-year term with the option to renew an additional
four (4) single years upon satisfactory review of the provided services. Consultant shall provide a
rate schedule identifying staff members’ hourly rates, reimbursable expenses and/or rates,
mileage and/or travel cost, etc.

Employee Job Title Hourly Rate

&l 8| 2 e8| o
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EX PARTE COMMUNICATIONS CERTIFICATION

Please indicate by signing below one of the following two statements. Only sign one statement.

I certify that Proposer and Proposer’s representatives have not had any communication with a
City Councilmember concerning the RFP No. 19-011 Retainer for Legal Counsel Services RFP
at any time after October 5, 2018.

OR

I certify that Proposer or Proposer’s representatives have communicated after October 5, 2018
with a City Councilmember concerning the RFP No. 19-011 Retainer for Legal Counsel Services
RFP. A copy of all such communications is attached to this form for public distribution.
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DISCLOSURE OF GOVERNMENT POSITIONS

Each Proposer shall disclose below whether any owner or employee of the firm currently hold
positions as elected or appointed officials, directors, officers, or employees of a governmental
entity or held such positions in the past twelve months. List below or state "None."
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DISQUALIFICATIONS QUESTIONNAIRE
The Consultant shall complete the following questionnaire:

Has the Consultant, any officer of the Consultant, or any employee of the Consultant who has
proprietary interest in the Consultant, ever been disqualified, removed, or otherwise prevented
from bidding on, or completing a federal, state, or local government project because of a
violation of law or safety regulation?

Yes No

If the answer is yes, explain the circumstances in the following space.
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PROFESSIONAL SERVICES AGREEMENT

By and Between

THE CITY OF BANNING

and

VENDOR
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AGREEMENT FOR PROFESSIONAL SERVICES
BETWEEN
THE CITY OF BANNING, CALIFORNIA
AND
VENDOR NAME

THIS AGREEMENT FOR PROFESSIONAL SERVICES (herein “Agreement”) is made
and entered into this 22nd day of May, 2018 by and between the CITY OF BANNING, a
municipal corporation (“City”) and VENDOR NAME, a California corporation
(“Consultant™). City and Consultant are sometimes hereinafter individually referred to as “Party”
and hereinafter collectively referred to as the “Parties.”.

RECITALS

A. City has sought, by issuance of a Request for Proposals or Invitation for Bids, the
performance of the services for the Insert Type of Work to be Completed prepared in connection
therewith, and as further defined and described particularly in Article 1 of this Agreement.

B. Consultant, following submission of a proposal or bid for the performance of the
services defined and described particularly in Article 1 of this Agreement, was selected by the City
to perform those services.

(91 Pursuant to the City of Banning’s Municipal Code, City has authority to enter into
this Agreement.

D. The Parties desire to formalize the selection of Consultant for performance of those
services defined and described particularly in Section 1 of this Agreement and desire that the terms
of that performance be as particularly defined and described herein.

OPERATIVE PROVISIONS

NOW, THEREFORE, in consideration of the mutual promises and covenants made by the
Parties and contained herein and other consideration, the value and adequacy of which are hereby
acknowledged, the Parties agree as follows:

ARTICLE 1. SERVICES OF CONSULTANT

1.1 Scope of Services.

In compliance with all terms and conditions of this Agreement, the Consultant shall provide
those services specified in the “Scope of Services™ attached hereto as Exhibit “A” and incorporated
herein by this reference, which services may be referred to herein as the “services” or “work™
hereunder and which relate the Insert Type of Work to be Completed prepared in connection
therewith. As a material inducement to the City entering into this Agreement, Consultant
represents and warrants that it has the qualifications, experience, and facilities necessary to
properly perform the services required under this Agreement in a thorough, competent, and
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professional manner, and is experienced in performing the work and services contemplated herein.
Consultant shall at all times faithfully, competently and to the best of its ability, experience and
talent, perform all services described herein. Consultant covenants that it shall follow the highest
professional standards in performing the work and services required hereunder and that all
materials will be of good quality, fit for the purpose intended. For purposes of this Agreement,
the phrase “highest professional standards™ shall mean those standards of practice recognized by
one or more first-class firms performing similar work under similar circumstances.

1.2 Consultant’s Proposal.

This Agreement shall include the Request for Proposal or Invitation for Bids (“Contract
Documents™) and the Scope of Service shall include the Consultant’s scope of work or in
Consultant’s accepted bid proposal (“Accepted Bid™) shall be incorporated herein by this reference
as though fully set forth herein. In the event of any inconsistency between the Contract
Documents, Accepted Bid, and/or Agreement, the terms of this Agreement shall govern.

1.3 Compliance with Law.

Consultant shall keep itself informed concerning, and shall render all services hereunder in
accordance with all ordinances, resolutions, statutes, rules, and regulations of the City and any
Federal, State or local governmental entity having jurisdiction in effect at the time service is
rendered.

1.4 Licenses, Permits, Fees and Assessments.

Consultant shall obtain at its sole cost and expense such licenses, permits and approvals as
may be required by law for the performance of the services required by this Agreement. Consultant
shall have the sole obligation to pay for any fees, assessments and taxes, plus applicable penalties
and interest, which may be imposed by law and arise from or are necessary for the Consultant’s
performance of the services required by this Agreement, and shall indemnify, defend and hold
harmless City, its officers, employees or agents of City, against any such fees, assessments, taxes
penalties or interest levied, assessed or imposed against City hereunder.

1.5 Familiarity with Work.

By executing this Agreement, Consultant warrants that Consultant (i) has thoroughly
investigated and considered the scope of services to be performed, (ii) has carefully considered
how the services should be performed, and (iii) fully understands the facilities, difficulties and
restrictions attending performance of the services under this Agreement. If the services involve
work upon any site, Consultant warrants that Consultant has or will investigate the site and is or
will be fully acquainted with the conditions there existing, prior to commencement of services
hereunder. Should the Consultant discover any latent or unknown conditions, which will
materially affect the performance of the services hereunder, Consultant shall immediately inform
the City of such fact and shall not proceed except at City’s risk until written instructions are
received from the Contract Officer.
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1.6 Care of Work.

The Consultant shall adopt reasonable methods during the life of the Agreement to furnish
continuous protection to the work, and the equipment, materials, papers, documents, plans, studies
and/or other components thereof to prevent losses or damages, and shall be responsible for all such
damages, to persons or property, until acceptance of the work by City, except such losses or
damages as may be caused by City’s own negligence.

1.7 Further Responsibilities of Parties.

Both Parties agree to use reasonable care and diligence to perform their respective
obligations under this Agreement. Both Parties agree to act in good faith to execute all instruments,
prepare all documents and take all actions as may be reasonable necessary to carry out the purposes
of this Agreement. Unless hereafter specified, neither Party shall be responsible for the service of
the other.

1.8 Additional Services.

City shall have the right at any time during the performance of the services, without
invalidating this Agreement, to order extra work beyond that specified in the Scope of Services or
make changes by altering, adding to or deducting from said work. No such extra work may be
undertaken unless a written order is first given by the Contract Officer to the Consultant,
incorporating therein any adjustment in (i) the Contract Sum, and/or (ii) the time to perform this
Agreement, which said adjustments are subject to the written approval of the Consultant. Any
increase in compensation of up to five percent (5%) of the Contract Sum or $25,000, whichever is
less; or in the time to perform of up to one hundred eighty (180) days may be approved by the
Contract Officer. Any greater increases, taken either separately or cumulatively must be approved
by the City Council. It is expressly understood by Consultant that the provisions of this Section
shall not apply to services specifically set forth in the Scope of Services or reasonably
contemplated therein. Consultant hereby acknowledges that it accepts the risk that the services to
be provided pursuant to the Scope of Services may be more costly or time consuming than
Consultant anticipates and that Consultant shall not be entitled to additional compensation therefor.

1.9 Facilities and Equipment.

Except as otherwise provided, Consultant shall, at its own cost and expense, provide all
facilities and equipment necessary to perform the services required by this Agreement. City shall
make available to Consultant only physical facilities such as desk, filing cabinets, and conference
space (“City Facilities™), as may be reasonably necessary for Consultant’s use while consulting
with City employees and reviewing records and the information in possession of City. The
location, quality, and time of furnishing City Facilities shall be in the sole discretion of City. In
no event shall City be required to furnish any facilities that may involve incurring any direct
expense, including but not limited to computer, long distance telephone, network data, internet or
other communication charges, vehicles and reproduction facilities.
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1.10 Special Reguirements.

Additional terms and conditions of this Agreement, if any, which are made a part hereof
are set forth in the “Special Requirements™ attached hereto as Exhibit “B” and incorporated herein
by this reference. In the event of a conflict between the provisions of Exhibit “B” and any other
provisions of this Agreement, the provisions of Exhibit “B” shall govern.

ARTICLE 2. COMPENSATION AND METHOD OF PAYMENT.
2.1 Contract Sum.

Subject to any limitations set forth in this Agreement, City agrees to pay Consultant the
amounts specified in the “Schedule of Compensation™ attached hereto as Exhibit “C” and
incorporated herein by this reference. The total compensation, including reimbursement for actual
expenses, shall not exceed WRITTEN AMOUNT IN DOLLARS ($0.00) (the “Contract Sum™),
unless additional compensation is approved pursuant to Section 1.8.

2.2 Method of Compensation.

The method of compensation may include: (i) a lump sum payment upon completion,
(i1) payment in accordance with specified tasks or the percentage of completion of the services,
(iii) payment for time and materials based upon the Consultant’s rates as specified in the Schedule
of Compensation, provided that time estimates are provided for the performance of sub tasks, but
not exceeding the Contract Sum or (iv) such other methods as may be specified in the Schedule of
Compensation.

2.3 Reimbursable Expenses.

Compensation may include reimbursement for actual and necessary expenditures for
reproduction costs, telephone expenses, and travel expenses approved by the Contract Officer in
advance, or actual sub-consultant expenses if an approved sub-consultant pursuant to Section 4.5,
and only if specified in the Schedule of Compensation. The Contract Sum shall include the
attendance of Consultant at all project meetings reasonably deemed necessary by the City.
Coordination of the performance of the work with City is a critical component of the services. If
Consultant is required to attend additional meetings to facilitate such coordination, Consultant
shall not be entitled to any additional compensation for attending said meetings.

2.4 Invoices.

Each month Consultant shall furnish to City an original invoice for all work performed and
expenses incurred during the preceding month in a form approved by City’s Director of Finance.
By submitting an invoice for payment under this Agreement, Consultant is certifying compliance
with all provisions of the Agreement. The invoice shall detail charges for all necessary and actual
expenses by the following categories: labor (by sub-category), travel, materials, equipment,
supplies, and sub-consultant contracts. Sub-consultant charges shall also be detailed by such
categories. Consultant shall not invoice City for any duplicate services performed by more than
one person.
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City may independently review each invoice submitted by the Consultant to determine
whether the work performed and expenses incurred are in compliance with the provisions of this
Agreement. Except as to any charges for work performed or expenses incurred by Consultant
which are disputed by City, or as provided in Section 7.3. City will use its best efforts to cause
Consultant to be paid within thirty (30) days of receipt of Consultant’s correct and undisputed
invoice. In the event any charges or expenses are disputed by City, the original invoice shall be
returned by City to Consultant for correction and resubmission. Review and payment by the City
of any invoice provided by the Consultant shall not constitute waiver of any rights or remedies
provided herein or any applicable law.

2.5 Waiver.

Payment to Consultant for work performed pursuant to this Agreement shall not be deemed
to waive any defects in work performed by Consultant.

ARTICLE 3. PERFORMANCE SCHEDULE

3.1 Time of Essence.

Time is of the essence in the performance of this Agreement.

32 Schedule of Performance.

Consultant shall commence the services pursuant to this Agreement upon receipt of a
written notice to proceed and shall perform all services within the time period(s) established in the
“Schedule of Performance” attached hereto as Exhibit “D” and incorporated herein by this
reference. When requested by the Consultant, extensions of the time period(s) specified in the
Schedule of Performance may be approved in writing by the Contract Officer but not exceeding
one hundred eighty (180) days cumulatively.

33 Force Majeure.

The time period(s) specified in the Schedule of Performance for performance of the
services rendered pursuant to this Agreement shall be extended because of any delays due to
unforeseeable causes beyond the control and without the fault or negligence of the Consultant,
including, but not restricted to, acts of God or of the public enemy, unusually severe weather, fires,
earthquakes, floods, epidemics, quarantine restrictions, riots, strikes, freight embargoes, wars,
litigation, and/or acts of any governmental agency, including the City, if the Consultant shall
within ten (10) days of the commencement of such delay notify the Contract Officer in writing of
the causes of the delay. The Contract Officer shall ascertain the facts and the extent of delay, and
extend the time for performing the services for the period of the enforced delay when and if in the
judgment of the Contract Officer such delay is justified. The Contract Officer’s determination
shall be final and conclusive upon the Parties to this Agreement. In no event shall Consultant be
entitled to recover damages against the City for any delay in the performance of this Agreement,
however caused, Consultant’s sole remedy being extension of the Agreement pursuant to this
Section.
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34 Term.

Unless earlier terminated in accordance with Article 7 of this Agreement, the term of this
Agreement shall continue in full force and effect until completion of the services but not exceeding
three (3) years from the date hereof, except as otherwise provided in the Schedule of Performance
(Exhibit “D”). Maximum term and any subsequent amendment or modification shall not exceed
five (5) years.

ARTICLE 4. COORDINATION OF WORK

4.1 Representatives and Personnel of Consultant.

The following principals of Consultant (Principals) are hereby designated as being the
principals and representatives of Consultant authorized to act in its behalf with respect to the work
specified herein and make all decisions in connection therewith:

(Name) (Title)

It is expressly understood that the experience, knowledge, capability and reputation of the
foregoing principals were a substantial inducement for City to enter into this Agreement.
Therefore, the foregoing principals shall be responsible during the term of this Agreement for
directing all activities of Consultant and devoting sufficient time to personally supervise the
services hereunder. All personnel of Consultant, and any authorized agents, shall at all times be
under the exclusive direction and control of the Principals. For purposes of this Agreement, the
foregoing Principals may not be replaced nor may their responsibilities be substantially reduced
by Consultant without the express written approval of City. Additionally, Consultant shall utilize
only competent personnel to perform services pursuant to this Agreement. Consultant shall make
every reasonable effort to maintain the stability and continuity of Consultant’s staff and sub-
consultants, if any, assigned to perform the services required under this Agreement. Consultant
shall notify City of any changes in Consultant’s staff and sub-consultants, if any, assigned to
perform the services required under this Agreement, prior to and during any such performance. In
the event that City, in its sole discretion, at any time during the term of this Agreement, desire to
reassign any staff or sub-consultant of Consultant, Consultant shall, immediately upon reassign
notice from City of such desire of City, reassign such person or persons.

4.2 Status of Consultant.

Consultant shall have no authority to bind City in any manner, or to incur any obligation,
debt or liability of any kind on behalf of or against City, whether by contract or otherwise, unless
such authority is expressly conferred under this Agreement or is otherwise expressly conferred in
writing by City. Consultant shall not at any time or in any manner represent that Consultant or
any of Consultant’s officers, employees, or agents are in any manner officials, officers, employees
or agents of City. Neither Consultant, nor any of Consultant’s officers, employees or agents, shall
obtain any rights to retirement, health care or any other benefits which may otherwise accrue to
City’s employees. Consultant expressly waives any claim Consultant may have to any such rights.
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4.3 Contract Officer.

The Contract Officer shall be such person as may be designated by the City Manager. It
shall be the Consultant’s responsibility to assure that the Contract Officer is kept informed of the
progress of the performance of the services and the Consultant shall refer any decisions which
must be made by City to the Contract Officer. Unless otherwise specified herein, any approval of
City required hereunder shall mean the approval of the Contract Officer. The Contract Officer
shall have authority, if specified in writing by the City Manager, to sign all documents on behalf
of the City required hereunder to carry out the terms of this Agreement.

4.4 Independent Consultant.

Neither the City nor any of its employees shall have any control over the manner, mode or
means by which Consultant, its agents or employees, perform the services required herein, except
as otherwise set forth herein. City shall have no voice in the selection, discharge, supervision or
control of Consultant’s employees, servants, representatives or agents, or in fixing their number,
compensation or hours of service. Consultant shall perform all services required herein as an
independent Consultant of City and shall remain at all times as to City a wholly independent
Consultant with only such obligations as are consistent with that role. Consultant shall not at any
time or in any manner represent that it or any of its agents or employees are agents or employees
of City. City shall not in any way or for any purpose become or be deemed to be a partner of
Consultant in its business or otherwise or a joint venture or a member of any joint enterprise with
Consultant.

4.5 Prohibition Against Subcontracting or Assignment.

The experience, knowledge, capability and reputation of Consultant, its principals and
employees were a substantial inducement for the City to enter into this Agreement. Therefore,
Consultant shall not contract with any other entity to perform in whole or in part the services
required hereunder without the express written approval of the City. In addition, neither this
Agreement nor any interest herein may be transferred, assigned, conveyed, hypothecated or
encumbered voluntarily or by operation of law, whether for the benefit of creditors or otherwise,
without the prior written approval of City. Transfers restricted hereunder shall include the transfer
to any person or group of persons acting in concert of more than twenty-five percent (25%) of the
present ownership and/or control of Consultant, taking all transfers into account on a cumulative
basis. In the event of any such unapproved transfer, including any bankruptcy proceeding, this
Agreement shall be void. No approved transfer shall release the Consultant or any surety of
Consultant of any liability hereunder without the express consent of City.

ARTICLE 5. INSURANCE, INDEMNIFICATION AND BONDS

5.1 Insurance Coverages.

Throughout the life of this Agreement, Consultant shall pay for and maintain in full force
and effect all policies of insurance required hereunder with an insurance company(ies) either (i)
admitted by the California Insurance Commissioner to do business in the State of California and
rated not less than “A- VII” in Best's Insurance Rating Guide, or (ii) authorized by the City
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Manager or his/her designee at any time and in his/her sole discretion. The following policies of
insurance are required:

(1) COMMERCIAL GENERAL LIABILITY insurance which shall be at least
as broad as the most current version of Insurance Services Office (ISO) Commercial General
Liability Coverage Form CG 00 01 and include insurance for “bodily injury,” “property damage”
and “personal and advertising injury” with coverage for premises and operations (including the
use of owned and non-owned equipment), products and completed operations, and contractual
liability (including, without limitation, indemnity obligations under the Contract) with limits of
liability of not less than the following:

$2,000,000 per occurrence for bodily injury and property damage
$1,000,000 per occurrence for personal and advertising injury
$4,000,000 aggregate for products and completed operations
$4,000,000 general aggregate

(ii)) COMMERCIAL AUTOMOBILE LIABILITY insurance which shall be at
least as broad as the most current version of Insurance Service Office (ISO) Business Auto
Coverage Form CA 00 01, and include coverage for all owned, hired, and non-owned automobiles
or other licensed vehicles (Code 1 Any Auto) with limits of liability of not less than $1,000,000
per accident for bodily injury and property damage.

(iii)  WORKERS’ COMPENSATION insurance as required under the California
Labor Code.

(iv) EMPLOYERS’ LIABILITY insurance with limits of liability of not less
than $1,000,000 each accident, $1,000,000 disease policy limit and $1,000,000 disease each
employee.

(v) PROFESSIONAL LIABILITY Professional Liability (Errors and
Omissions) insurance appropriate to Consultant’s profession, with limits of liability of $2,000,000
per claim/occurrence and $2,000,000 policy aggregate.

In the event Consultant purchases an Umbrella or Excess insurance policy(ies) to meet the
minimum limits of insurance set forth above, this insurance policy(ies) shall “follow form” and
afford no less coverage than the primary insurance policy(ies).

If this Agreement continues for more than three (3) years duration, or in the event the City Manager
or his/her designee determines that the work or services to be performed under this Agreement
creates an increased or decreased risk of loss to the City, the Consultant agrees that the minimum
limits of the insurance policies may be changed accordingly upon receipt of written notice from
the City Manager, or his/her designee.
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Consultant shall be responsible for payment of any deductibles contained in any insurance policies
required hereunder and Consultant shall also be responsible for payment of any self-insured
retentions.

Any deductibles or self-insured retentions must be declared to, and approved by, the City Manager
or his/her designee. At the option of the City Manager or his/her designee, either: (i) the insurer
shall reduce or eliminate such deductibles or self-insured retentions as respects to City, its Council
members, officers, officials, employees and agents; or (ii) Consultant shall provide a financial
guarantee, satisfactory to the City Manager or his/her designee, guaranteeing payment of losses
and related investigations, claim administration and defense expenses. At no time shall the City
be responsible for the payment of any deductibles or self-insured retentions.

5.2 General Requirements.

All policies of insurance required hereunder shall be endorsed to provide that the coverage shall
not be cancelled, non-renewed, reduced in coverage or in limits except after 30 calendar day
written notice has been given to City. Upon issuance by the insurer, broker, or agent of a notice
of cancellation, non-renewal, or reduction in coverage or in limits, Consultant shall furnish City
with a new certificate and applicable endorsements for such policy(ies). In the event any policy is
due to expire during the work to be performed for City, Consultant shall provide a new certificate,
and applicable endorsements, evidencing renewal of such policy not less than 15 calendar days
prior to the expiration date of the expiring policy.

The General Liability and Automobile Liability insurance policies shall be written on an
occurrence form. The General Liability (including ongoing and completed operations) and
Automobile Liability shall name City and its officers, officials, employees, agents and volunteers
as an additional insured. Such policy(ies) of insurance shall be endorsed so Consultant’s insurance
shall be primary and no contribution shall be required of City. The coverage shall contain no
special limitations on the scope of protection afforded to the City and its officers, officials,
employees, agents and volunteers. The Workers” Compensation insurance policy shall contain a
waiver of subrogation as to City and its officers, officials, employees, agents and volunteers.
Should Consultant maintain insurance with broader coverage and/or limits of liability greater than
those shown above, City requires and shall be entitled to the broader coverage and/or the higher
limits of liability maintained by Consultant. Any available insurance proceeds in excess of the
specified minimum limits of insurance and coverage shall be available to City.

If the Professional Liability (Errors and Omissions) insurance policy is written on a claims-made
form:

1. The retroactive date must be shown, and must be before the effective date of the
Agreement or the commencement of work by Consultant.

2. Insurance must be maintained and evidence of insurance must be provided for at
least three years after any expiration or termination of the Agreement or, in the alternative, the
policy shall be endorsed to provide not less than a three-year discovery period.
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3. If coverage is canceled or non-renewed, and not replaced with another claims-made
policy form with a retroactive date prior to the effective date of the Agreement or the
commencement of work by Consultant, Consultant must purchase extended reporting coverage for
a minimum of three years following the expiration or termination of the Agreement.

4. A copy of the claims reporting requirements must be submitted to City for review.
5. These requirements shall survive expiration or termination of the Agreement.

Consultant shall furnish City with all certificate(s) and applicable endorsements effecting coverage
required hereunder. All certificates and applicable endorsements are to be received and approved
by the City Manager or his/her designee prior to City’s execution of the Agreement and before
work commences.

If at any time during the life of this Agreement or any extension, Consultant or any of its
subcontractors fail to maintain any required insurance in full force and effect, all work under this
Agreement shall be discontinued immediately, and all payments due or that become due to
Consultant shall be withheld until notice is received by City that the required insurance has been
restored to full force and effect and that the premiums therefore have been paid for a period
satisfactory to City. Any failure to maintain the required insurance shall be sufficient cause for
City to terminate this Agreement. No action taken by City hereunder shall in any way relieve
Consultant of its responsibilities under this Agreement.

Upon request of City, Consultant shall immediately furnish City with a complete copy of any
insurance policy required under this Agreement, including all endorsements, with said copy
certified by the underwriter to be a true and correct copy of the original policy. This requirement
shall survive expiration or termination of this Agreement.

The fact that insurance is obtained by Consultant shall not be deemed to release or diminish the
liability of Consultant, including, without limitation, liability under the indemnity provisions of
this Agreement. The duty to indemnify City and its officers, officials, employees, agents and
volunteers shall apply to all claims and liability regardless of whether any insurance policies are
applicable. The policy limits do not act as a limitation upon the amount of indemnification to be
provided by Consultant. Approval or purchase of any insurance contracts or policies shall in no
way relieve from liability nor limit the liability of Consultant, its principals, officers, employees,
agents, persons under the supervision of Consultant, vendors, suppliers, invitees, subcontractors,
or anyone employed directly or indirectly by any of them.

If Consultant should subcontract all or any portion of the services to be performed under this
Agreement, Consultant shall require each subcontractor to provide insurance protection in favor
of City and its officers, officials, employees, agents and volunteers in accordance with the terms
of each of the preceding paragraphs, except that the subcontractors’ certificates and endorsements
shall be on file with Consultant and City prior to the commencement of any work by the
subcontractor.
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53 Indemnification, Hold Harmless, and Duty to Defend.

A. Indemnities.

1) To the fullest extent permitted by law, Consultant shall, at its sole
cost and expense, defend, hold harmless and indemnify City and its elected officials, officers,
attorneys, agents, employees, designated volunteers, successors, assigns and those City agents
serving as independent contractors in the role of City officials (collectively “Indemnitees™), from
and against any and all damages, costs, expenses, liabilities, claims, demands, causes of action,
proceedings, expenses, judgments, penalties, liens, and losses of any nature whatsoever, including
fees of accountants, attorneys, or other professionals and all costs associated therewith and the
payment of all consequential damages (collectively “Liabilities™), in law or equity, whether actual,
alleged or threatened, which arise out of, are claimed to arise out of, pertain to, or relate to the acts
or omissions of Consultant, its officers, agents, servants, employees, subcontractors, materialmen,
consultants or their officers, agents, servants or employees (or any entity or individual that
Consultant shall bear the legal liability thereof) in the performance of this Agreement, including
the Indemnitees’ active or passive negligence, except for Liabilities arising from the sole
negligence or willful misconduct of the Indemnitees as determined by court decision or by the
agreement of the Parties. Consultant shall defend the Indemnitees in any action or actions filed in
connection with any Liabilities with counsel of the Indemnitees’ choice, and shall pay all costs
and expenses, including all attorneys’ fees and experts’ costs actually incurred in connection with
such defense. Consultant shall reimburse the Indemnitees for any and all legal expenses and costs
incurred by Indemnitees in connection therewith.

2) Consultant shall pay all required taxes on amounts paid to
Consultant under this Agreement, and indemnify and hold City harmless from any and all taxes,
assessments, penalties, and interest asserted against City by reason of the independent contractor
relationship created by this Agreement. Consultant shall fully comply with the workers’
compensation law regarding Consultant and Consultant’s employees. Consultant shall indemnify
and hold City harmless from any failure of Consultant to comply with applicable workers’
compensation laws. City may offset against the amount of any fees due to Consultant under this
Agreement any amount due to City from Consultant as a result of Consultant’s failure to promptly
pay to City any reimbursement or indemnification arising under this subparagraph A.2).

3) Consultant shall obtain executed indemnity agreements with
provisions identical to those in this Section from each and every subcontractor or any other person
or entity involved by, for, with or on behalf of Consultant in the performance of this Agreement.
If Consultant fails to obtain such indemnity obligations, Consultant shall be fully responsible and
indemnify, hold harmless and defend the Indemmnitees from and against any and all Liabilities at
law or in equity, whether actual, alleged or threatened, which arise out of, are claimed to arise out
of, pertain to, or relate to the acts or omissions of Consultant’s subcontractor, its officers, agents,
servants, employees, subcontractors, materialmen, consultants or their officers, agents, servants or
employees (or any entity or individual that Consultant’s subcontractor shall bear the legal liability
thereof) in the performance of this Agreement, including the Indemnitees’ active or passive
negligence, except for Liabilities arising from the sole negligence or willful misconduct of the
Indemnitees as determined by court decision or by the agreement of the Parties.
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B. Workers’ Compensation Acts not Limiting. Consultant’s indemnifications
and obligations under this Section, or any other provision of this Agreement, shall not be limited
by the provisions of any workers’ compensation act or similar act. Consultant expressly waives
its statutory immunity under such statutes or laws as to City, its officers, agents, employees and
volunteers.

C. Insurance Requirements not Limiting. City does not, and shall not, waive
any rights that it may possess against Consultant because of the acceptance by City, or the deposit
with City, of any insurance policy or certificate required pursuant to this Agreement. The
indemnities in this Section shall apply regardless of whether or not any insurance policies are
determined to be applicable to the Liabilities, tax, assessment, penalty or interest asserted against

City.

D. Survival of Terms. Consultant’s indemnifications and obligations under
this Section shall survive the expiration or termination of this Agreement.

ARTICLE 6. RECORDS, REPORTS, AND RELEASE OF INFORMATION
6.1 Records.

Consultant shall keep, and require sub-consultants to keep, such ledgers books of accounts,
invoices, vouchers, canceled checks, reports, studies or other documents relating to the
disbursements charged to City and services performed hereunder (the “books and records”), as
shall be necessary to perform the services required by this Agreement and enable the Contract
Officer to evaluate the performance of such services. Any and all such documents shall be
maintained in accordance with generally accepted accounting principles and shall be complete and
detailed. The Contract Officer shall have full and free access to such books and records at all times
during normal business hours of City, including the right to inspect, copy, audit and make records
and transcripts from such records. Such records shall be maintained for a period of three (3) years
following completion of the services hereunder, and the City shall have access to such records in
the event any audit is required. In the event of dissolution of Consultant’s business, custody of the
books and records may be given to City, and access shall be provided by Consultant’s successor
In 1nterest.

6.2 Reports.

Consultant shall periodically prepare and submit to the Contract Officer such reports
concerning the performance of the services required by this Agreement as the Contract Officer
shall require. Consultant hereby acknowledges that the City is greatly concermned about the cost of
work and services to be performed pursuant to this Agreement. For this reason, Consultant agrees
that if Consultant becomes aware of any facts, circumstances, techniques, or events that may or
will materially increase or decrease the cost of the work or services contemplated herein or, if
Consultant is providing design services, the cost of the project being designed, Consultant shall
promptly notify the Contract Officer of said fact, circumstance, technique or event and the
estimated increased or decreased cost related thereto and, if Consultant is providing design
services, the estimated increased or decreased cost estimate for the project being designed.
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6.3 Ownership of Documents.

All drawings, specifications, maps, designs, photographs, studies, surveys, data, notes,
computer files, reports, records, documents and other materials (the “documents and materials™)
prepared by Consultant, its employees, sub-consultants and agents in the performance of this
Agreement shall be the property of City and shall be delivered to City upon request of the Contract
Officer or upon the termination of this Agreement, and Consultant shall have no claim for further
employment or additional compensation as a result of the exercise by City of its full rights of
ownership use, reuse, or assignment of the documents and materials hereunder. Any use, reuse or
assignment of such completed documents for other projects and/or use of uncompleted documents
without specific written authorization by the Consultant will be at the City’s sole risk and without
liability to Consultant, and Consultant’s guarantee and warranties shall not extend to such use,
revise or assignment. Consultant may retain copies of such documents for its own use. Consultant
shall have an unrestricted right to use the concepts embodied therein. All sub-consultants shall
provide for assignment to City of any documents or materials prepared by them, and in the event
Consultant fails to secure such assignment, Consultant shall indemnify City for all damages
resulting therefrom.

6.4 Confidentiality and Release of Information.

(a) All information gained or work product produced by Consultant
in performance of this Agreement shall be considered confidential, unless such information is in
the public domain or already known to Consultant. Consultant shall not release or disclose any
such information or work product to persons or entities other than City without prior written
authorization from the Contract Officer.

(b) Consultant, its officers, employees, agents or sub-consultants,
shall not, without prior written authorization from the Contract Officer or unless requested by the
City Attorney, voluntarily provide documents, declarations, letters of support, testimony at
depositions, response to interrogatories or other information concerning the work performed under
this Agreement. Response to a subpoena or court order shall not be considered “voluntary”
provided Consultant gives City notice of such court order or subpoena.

(c) If Consultant, or any officer, employee, agent or sub-consultant of
Consultant, provides any information or work product in violation of this Agreement, then City
shall have the right to reimbursement and indemnity from Consultant for any damages, costs and
fees, including attorney’s fees, caused by or incurred as a result of Consultant’s conduct.

(d) Consultant shall promptly notify City should Consultant, its
officers, employees, agents or sub-consultants be served with any summons, complaint, subpoena,
notice of deposition, request for documents, interrogatories, request for admissions or other
discovery request, court order or subpoena from any party regarding this Agreement and the work
performed there under. City retains the right, but has no obligation, to represent Consultant or be
present at any deposition, hearing or similar proceeding. Consultant agrees to cooperate fully with
City and to provide City with the opportunity to review any response to discovery requests
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provided by Consultant. However, this right to review any such response does not imply or mean
the right by City to control, direct, or rewrite said response.

ARTICLE 7. ENFORCEMENT OF AGREEMENT AND TERMINATION
7.1 California Law.

This Agreement shall be interpreted, construed and governed both as to validity and to
performance of the Parties in accordance with the laws of the State of California. Legal actions
concerning any dispute, claim or matter arising out of or in relation to this Agreement shall be
instituted in the Superior Court of the County of Riverside, State of California, or any other
appropriate court in such county, and Consultant covenants and agrees to submit to the personal
jurisdiction of such court in the event of such action. In the event of litigation in a U.S. District
Court, venue shall lie exclusively in the Central District of California, in Riverside.

7.2 Disputes; Default.

In the event that City determines Consultant is in default under the terms of this Agreement,
the City shall not have any obligation or duty to continue compensating Consultant for any work
performed after the date of default. Instead, the City may give notice to Consultant of the default
and the reasons for the default. The notice shall include the timeframe in which Consultant may
cure the default. This timeframe is presumptively thirty (30) days, but may be extended, though
not reduced, if circumstances warrant. During the period of time that Consultant is in default, the
City shall hold all invoices and shall, when the default is cured, proceed with payment on the
invoices. In the altemative, the City may, in its sole discretion, elect to pay some or all of the
outstanding invoices during the period of default. If Consultant does not cure the default, the City
may take necessary steps to terminate this Agreement under this Article. Any failure on the part
of the City to give notice of the Consultant’s default shall not be deemed to result in a waiver of
the City’s legal rights or any rights arising out of any provision of this Agreement.

73 Retention of Funds.

Consultant hereby authorizes City to deduct from any amount payable to Consultant
(whether or not arising out of this Agreement) (i) any payment amount of which may be in dispute
hereunder or which are necessary to compensate City for any losses, costs, liabilities, or damages
suffered by City, and (i1) all amounts for which City may be liable to third parties, by reason of
Consultant’s acts or omissions in performing or failing to perform Consultant’s obligation under
this Agreement. In the event that any claim is made by a third party, the amount or validity of
which is disputed by Consultant, or any indebtedness shall exist which shall appear to be the basis
for a claim of lien, City may withhold from any payment due, without liability for interest because
of such withholding, an amount sufficient to cover such claim. The failure of City to exercise such
right to deduct or to withhold shall not, however, affect the obligations of the Consultant to insure,
indemnify, and protect City as elsewhere provided herein.
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7.4 Waiver.

Waiver by any Party to this Agreement of any term, condition, or covenant of this
Agreement shall not constitute a waiver of any other term, condition, or covenant. Waiver by any
Party of any breach of the provisions of this Agreement shall not constitute a waiver of any other
provision or a waiver of any subsequent breach or violation of any provision of this Agreement.
Acceptance by City of any work or services by Consultant shall not constitute a waiver of any of
the provisions of this Agreement. No delay or omission in the exercise of any right or remedy by
a non-defaulting Party on any default shall impair such right or remedy or be construed as a waiver.
Any waiver by either Party of any default must be in writing and shall not be a waiver of any other
default concerning the same or any other provision of this Agreement.

7.5 Rights and Remedies are Cumulative.

Except with respect to rights and remedies expressly declared to be exclusive in this
Agreement, the rights and remedies of the Parties are cumulative and the exercise by either Party
of one or more of such rights or remedies shall not preclude the exercise by it, at the same or
different times, of any other rights or remedies for the same default or any other default by the
other Party.

7.6 Legal Action.

In addition to any other rights or remedies, either Party may take legal action, in law or in
equity, to cure, correct or remedy any default, to recover damages for any default, to compel
specific performance of this Agreement, to obtain declaratory or injunctive relief, or to obtain any
other remedy consistent with the purposes of this Agreement. Notwithstanding any contrary
provision herein, Consultant must file a statutory claim pursuant to Government Code Sections
905 et seq. and 910 et seq., in order to pursue a legal action against City under this Agreement.

7.7 Liguidated Damages.

Since the determination of actual damages for any delay in performance of this Agreement
would be extremely difficult or impractical to determine in the event of a breach of this Agreement,
the Consultant and its sureties shall be liable for and shall pay to the City the sum of Not Applicable
($0.00) as liquidated damages for each working day of delay in the performance of any service
required hereunder, as specified in the Schedule of Performance (Exhibit “D”). The City may
withhold from any monies payable on account of services performed by the Consultant any
accrued liquidated damages.

7.8 Termination Prior to Expiration of Term.

This Section shall govern any termination of this Agreement except as specifically
provided in the following Section for termination for cause. The City reserves the right to
terminate this Agreement at any time, with or without cause, upon thirty (30) days’ written notice
to Consultant, except that where termination is due to the fault of the Consultant, the period of
notice may be such shorter time as may be determined by the Contract Officer. In addition, the
Consultant reserves the right to terminate this Agreement at any time, with or without cause, upon

RFP #19-011 Retainer for Legal Counsel Services 33



Page 370

sixty (60) days’ written notice to City, except that where termination is due to the fault of the City,
the period of notice may be such shorter time as the Consultant may determine. Upon receipt of
any notice of termination, Consultant shall immediately cease all services hereunder except such
as may be specifically approved by the Contract Officer. Except where the Consultant has initiated
termination, the Consultant shall be entitled to compensation for all services rendered prior to the
effective date of the notice of termination and for any services authorized by the Contract Officer
thereafter in accordance with the Schedule of Compensation or such as may be approved by the
Contract Officer, except as provided in Section 7.3. In the event the Consultant has initiated
termination, the Consultant shall be entitled to compensation only for the reasonable value of the
work product actually produced hereunder. In the event of termination without cause pursuant to
this Section, the terminating Party need not provide the non-terminating Party with the opportunity
to cure pursuant to Section 7.2.

7.9 Termination for Default of Consultant.

If termination is due to the failure of the Consultant to fulfill its obligations under this
Agreement, City may, after compliance with the provisions of Section 7.2, take over the work and
prosecute the same to completion by contract or otherwise, and the Consultant shall be liable to
the extent that the total cost for completion of the services required hereunder exceeds the
compensation herein stipulated (provided that the City shall use reasonable efforts to mitigate such
damages), and City may withhold any payments to the Consultant for the purpose of set-off or
partial payment of the amounts owed the City as previously stated.

7.10  Attorneys’ Fees.

If either Party to this Agreement is required to initiate or defend or made a party to any
action or proceeding in any way connected with this Agreement, the prevailing party in such action
or proceeding, in addition to any other relief which may be granted, whether legal or equitable,
shall be entitled to reasonable attorney’s fees. Attorney’s fees shall include attorney’s fees on any
appeal, and in addition the Party entitled to attorney’s fees shall be entitled to all other reasonable
costs for investigating such action, taking depositions and discovery and all other necessary costs
the court allows which are incurred in such litigation. All such fees shall be deemed to have
accrued on commencement of such action and shall be enforceable whether or not such action is
prosecuted to judgment.

ARTICLE 8. CITY OFFICERS AND EMPLOYEES: NON-DISCRIMINATION

8.1 Non-liability of City Officers and Employees.

No officer or employee of the City shall be personally liable to the Consultant, or any
successor in interest, in the event of any default or breach by the City or for any amount which
may become due to the Consultant or to its successor, or for breach of any obligation of the terms
of this Agreement.
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8.2 Conflict of Interest.

Consultant covenants that neither it, nor any officer or principal of its firm, has or shall
acquire any interest, directly or indirectly, which would conflict in any manner with the interests
of City or which would in any way hinder Consultant’s performance of services under this
Agreement. Consultant further covenants that in the performance of this Agreement, no person
having any such interest shall be employed by it as an officer, employee, agent or sub-consultant
without the express written consent of the Contract Officer. Consultant agrees to at all times avoid
conflicts of interest or the appearance of any conflicts of interest with the interests of City in the
performance of this Agreement.

No officer or employee of the City shall have any financial interest, direct or indirect, in
this Agreement within the scope of Government Code section 1090, nor shall any such officer or
employee make, participate in making, or use his or her official position to influence, any City
decision relating to the Agreement which has a material financial effect on his or her financial
interests or the financial interests of any corporation, partnership or association in which he or she
is, directly or indirectly, interested, in violation of any State statute or regulation. The Consultant
warrants that it has not paid or given and will not pay or give any third party any money or other
consideration for obtaining this Agreement.

8.3 Covenant Against Discrimination.

Consultant covenants that, by and for itself, its heirs, executors, assigns, and all persons
claiming under or through them, that there shall be no discrimination against or segregation of,
any person or group of persons on account of race, color, creed, religion, sex, gender, sexual
orientation, marital status, national origin, or ancestry in the performance of this Agreement.
Consultant shall take affirmative action to insure that applicants are employed and that employees
are treated during employment without regard to their race, color, creed, religion, sex, marital
status, national origin, or ancestry, or other protected class.

8.4 Unauthorized Aliens.

Consultant hereby promises and agrees to comply with all of the provisions of the Federal
Immigration and Nationality Act, 8 U.S.C.A. §§ 1101, et seq., as amended, and in connection
therewith, shall not employ unauthorized aliens as defined therein. Should Consultant so employ
such unauthorized aliens for the performance of work and/or services covered by this Agreement,
and should the any liability or sanctions be imposed against City for such use of unauthorized
aliens, Consultant hereby agrees to and shall reimburse City for the cost of all such liabilities or
sanctions imposed, together with any and all costs, including attorneys’ fees, incurred by City.

ARTICLE 9. MISCELLANEOUS PROVISIONS

9.1 Notices.

Any notice, demand, request, document, consent, approval, or communication either Party
desires or is required to give to the other Party or any other person shall be in writing and either
served personally or sent by prepaid, first-class mail, in the case of the City, to the City Manager
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and to the attention of the Contract Officer, CITY OF BANNING, 99 East Ramsey Street,
Banning, CA 92220 and in the case of the Consultant, to the person at the address designated on
the execution page of this Agreement. Either Party may change its address by notifying the other
Party of the change of address in writing. Notice shall be deemed communicated at the time
personally delivered or in seventy-two (72) hours from the time of mailing if mailed as provided
in this Section.

9.2 Interpretation.

The terms of this Agreement shall be construed in accordance with the meaning of the
language used and shall not be construed for or against either Party by reason of the authorship of
this Agreement or any other rule of construction which might otherwise apply.

93 Counterparts.

This Agreement may be executed in counterparts, each of which shall be deemed to be an
original, and such counterparts shall constitute one and the same instrument.

94 Integration; Amendment.

This Agreement including the attachments hereto is the entire, complete and exclusive
expression of the understanding of the Parties. It is understood that there are no oral agreements
between the Parties hereto affecting this Agreement and this Agreement supersedes and cancels
any and all previous negotiations, arrangements, agreements and understandings, if any, between
the Parties, and none shall be used to interpret this Agreement. No amendment to or modification
of this Agreement shall be valid unless made in writing and approved by the Consultant and by
the City Council. The Parties agree that this requirement for written modifications cannot be
waived and that any attempted waiver shall be void.

9.5 Severability.

In the event that any one or more of the phrases, sentences, clauses, paragraphs, or sections
contained in this Agreement shall be declared invalid or unenforceable by a valid judgment or
decree of a court of competent jurisdiction, such invalidity or unenforceability shall not affect any
of the remaining phrases, sentences, clauses, paragraphs, or sections of this Agreement which are
hereby declared as severable and shall be interpreted to carry out the intent of the Parties hereunder
unless the invalid provision is so material that its invalidity deprives either Party of the basic
benefit of their bargain or renders this Agreement meaningless.

9.6 Corporate Authority.

The persons executing this Agreement on behalf of the Parties hereto warrant that (i) such
Party is duly organized and existing, (ii) they are duly authorized to execute and deliver this
Agreement on behalf of said Party, (iii) by so executing this Agreement, such Party is formally
bound to the provisions of this Agreement, and (iv) the entering into this Agreement does not
violate any provision of any other Agreement to which said Party is bound. This Agreement shall
be binding upon the heirs, executors, administrators, successors and assigns of the Parties.
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IN WITNESS WHEREOQF the Parties hereto have executed this Agreement the day and

year first hereinabove written.

CITY OF BANNING

By:

Rochelle Clayton, Interim City Manager

ATTEST:

Sonja De La Fuente, Deputy City Clerk

APPROVED AS TO FORM:
Richards, Watson, Gershon

Kevin G. Ennis, Esq., City Attorney

Two signatures are required if a corporation

CONSULTANT

NAME:
TITLE:

NAME:
TITLE:

Tax ID No.

NOTE: CONSULTANT’S SIGNATURES SHALL BE DULY NOTARIZED, AND APPROPRIATE
ATTESTATIONS SHALL BE INCLUDED AS MAY BE REQUIRED BY THE BYLAWS, ARTICLES OF
INCORPORATION, OR OTHER RULES OR REGULATIONS APPLICABLE TO DEVELOPER’S

BUSINESS ENTITY.
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the
document to which this certificate is attached, and not the truthfulness, accuracy or validity of that document.

STATE OF CALIFORNIA
COUNTY OF RIVERSIDE

On ,20_ before me, , personally appeared , proved to me on the
basis of satisfactory evidence to be the person(s) whose names(s) is/are subscribed to the within instrument and
acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by
his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted,
executed the instrument.

Icertify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true
and correct.

WITNESS my hand and official seal.

Signature:

OPTIONAL
Though the data below is not required by law, it may prove valuable to persons relying on the document and could
prevent fraudulent reattachment of this form.

CAPACITY CLAIMED BY SIGNER DESCRIPTION OF ATTACHED DOCUMENT
INDIVIDUAL
CORPORATE OFFICER

TITLE(S) TITLE OR TYPE OF DOCUMENT
PARTNER(S) [ LIMITED
GENERAL
ATTORNEY-IN-FACT
TRUSTEE(S) NUMBER OF PAGES
GUARDIAN/CONSERVATOR
OTHER

0000 O 00O

SIGNER IS REPRESENTING: DATE OF DOCUMENT
(NAME OF PERSON(S) OR ENTITY(IES))

SIGNER(S) OTHER THAN NAMED ABOVE
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EXHIBIT “A”
SCOPE OF SERVICES

Consultant will perform the following services in connection with providing Insert
Type of Work to be Completed prepared in connection therewith:

A. Meetings and Presentation

Plans, Specifications, and Estimates (PS&E)
Cost Estimate

Final Plans and Specifications

Bidding Phase Assistance

Construction Phase Assistance

Federal/State Documentation Assistance

= RO B = A S

Traffic Circle Plans

As part of the Services, Consultant will prepare and deliver the following tangible work
products to the City:

m o a w »

il

A

—
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III.  In addition to the requirements of Parts I and II of this Scope of Services, during the
performance of the services, Consultant will keep the City appraised through periodic
status reports regarding the performance of the services under this Agreement by the
following means:

A. In-person meetings.

B. Email updates/questions to applicant team and City while reviews are
underway.

C. Conference calls.

IV.  All work product is subject to review and acceptance by the City, and must be revised
by the Consultant without additional charge to the City until found satisfactory and
accepted by City.

V. Consultant will utilize the following personnel to accomplish the services:

A.

WY 0w
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EXHIBIT “B”
SPECIAL REQUIREMENTS

None
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EXHIBIT “C”
SCHEDULE OF COMPENSATION

I. Consultant shall perform the following tasks (“Tasks”) at the following rates
TASK DESCRIPTION SUB-BUDGET
1. Meetings and Presentations

2. Plans, Specifications and Estimates (PS&E)

3. Final Plans and Specifications

4. Bidding Phase Assistance

5. Construction Phase Assistance

6. Federal/State Documentation Assistance

7. Traffic Circle Plans
TOTAL

11. A retention of ten percent (10%) shall be held from each payment as a contract
retention to be paid as part of the final payment upon satisfactory completion of
services.

III.  Within the budgeted amounts for each Task, and with the approval of the
Contract Officer, funds may be shifted from one Task sub-budget to another so
long as the Contract Sum is not exceeded per Section 2.1, unless Additional
Services are approved per Section 1.8.

IV.  The City will compensate Consultant for the services performed upon submission

of a valid invoice. Each invoice is to include:

A. Line items for all personnel describing the work performed, the number of hours
worked, and the hourly rate.

B. Line items for all materials and equipment properly charged to the services.

C. Line items for all other approved reimbursable expenses claimed, with
supporting documentation.

D. Line items for all approved sub-consultant labor, supplies, equipment,
materials, and travel properly charged to the services.
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V. The total compensation for services shall not exceed AMOUNT IN DOLLARS
($0.00) as provided in Section 2.1 of this Agreement.

VI.  The Consultant’s billing rates for all personnel are attached as Exhibit C-1.
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EXHIBIT “C-1”
CONSULTANT’S BILLING RATE AND TASK SCHEDULE
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EXHIBIT “D”
SCHEDULE OF PERFORMANCE

I Consultant shall perform all services timely in accordance with the schedule to be
developed by Consultant and subject to the written approval of the Contract
Officer. Consultant will provide a written proposal within one week of the City’s
request for services, unless otherwise agreed to by the Contract Officer.

1I. Consultant shall deliver the following tangible work products to the City by the
following dates.

A. Proposed Project Schedule — Attached as Exhibit D-1.

III.  The Contract Officer may approve extensions for performance of the services in
accordance with Section 3.2.
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EXHIBIT “D-1"
PROPOSED PROJECT SCHEDULE
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MEMORANDUM OF AGREEMENT TO FORM A GROUNDWATER SUSTAINABILITY
AGENCY FOR A PORTION OF THE SAN GORGONIO PASS SUBBASIN AND TO
COORDINATE WITH OTHER GROUNDWATER SUSTAINABILITY AGENCIES

This 2017 Memorandum of Agreement (MOA) is entered into by and among Cabazon Water
District (CWD), City of Banning (Banning), Banning Heights Mutual Water Company (BHMWC),
San Gorgonio Pass Water Agency (SGPWA), Mission Springs Water District (MSWD), and Desert
Water Agency (DWA), which may be referred to herein individually as a *Party” and collectively as
the “Parties.”

Pursuant to the Sustainable Groundwater Management Act (SGMA) and as further set forth
herein, the purposes of this MOA are to form a Groundwater Sustainability Agency (GSA) for a
portion of the San Gorgonio Pass Subbasin, as described in greater detail below (Basin), the members
of which GSA shall be CWD, Banning, BHMWC, and SGPWA (herein, the SGP-GSA), and to
establish that the SGP-GSA wzH coordinate and cooperate with other GSAs that already exist and will
be formed in the Basin.

WHEREAS, on September 16, 2014, Governor Jerry Brown signed into law Senate Bills 1168
and 1319, and Assembly Bill 1739, collectively known as the Sustainable Groundwater Management
Act (SGMA), codified in certain provisions of the California Government Code, commencing with
Section 65350.5, and in Part 2.74 of Division 6 of the California Water Code, commencing with
Section 10720; and

WHEREAS, SGMA wenf into effect on January 1, 2015; and

WHEREAS, various clarifying amendments to SGMA were signed into law in 2015, including
Senate Bills 13 and 226, and Assembly Bills 617 and 939, allowing, among other things, mutual water
companies and water corporations regulated by the Public Utilities Commission to participate in a
GSA through a memorandum of agreement or other legal agreement; and

WHEREAS, the San Gorgonio Pass Subbasin (Basin), as further depicted in Exhibit A to this
MOA, is identified by the California Department of Water Resources (DWR) Bulletin 118 as Subbasin
No. 7-21.04 of the Coachella Valley Groundwater Basin, and is designated by DWR as medium
priority, and therefore, except as provided by SGMA, the Basin is subject to the requirements of
SGMA,; and

WHEREAS, the Parties recognize and agree that a portion of the Basin ( the “Adjudicated
Area") is subject to the Beaumont Basin adjudication and Judgment in the case referred to as San
Timoteo Watershed Management Authority v. City of Banning, et al., Riverside County Superior Court
Case No. RIC 389197, and that pursuant to SGMA Section 10720.8(a)(1), said portion aof the Basin
generally is not subject to the requirements of SGMA and will not be managed by the SGP-GSA,; and

WHEREAS, SGMA Section 10720.7 requires the Basin, as a medium priority basin which is
not designated by DWR as being subject to critical conditions of overdraft, to be managed by a
Groundwater Sustainability Plan (GSP) or coordinated GSPs by January 31, 2022; and

WHEREAS, SGMA Section 10727(b) authorizes (1) a single GSP covering the entire Basin
developed and implemented by one GSA, (2) a single GSP covering the entire Basin developed and

e
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implemented by multiple GSAs, or (3) multiple GSPs developed and implemented by multiple GSAs
and coordinated pursuant to a single coordination agreement that covers the entire Basin; and

WHEREAS, SGMA Section 10735.2 requires the formation of a GSA or muttiple GSAs for
the Basin by June 30, 2017; and

WHEREAS, SGMA Section 10723.6(a) authorizes a combination of local agencies to form a
GSA pursuant to a joint powers agreement, a memorandum of agreement, or other legal agreement,
and SGMA Section 10723.6(b) authorizes a water corporation regulated by the Public Utilities
Commission or a mutual water company to participate in a GSA through a memorandum of agreement
or other legal agreement; and

WHEREAS, for purposes of forming the SGP-GSA, as further depicted in Exhibit B to this
MOA, CWD, Banning, and SGPWA are local agencies as defined by SGMA, and BHMWC is a
mutual water company, wherein each overlies at least a portion of the Basin and each has respective
water supply, water management, and/or land use responsibilities within the Basin, and thus each is
authorized by SGMA to become part of the SGP-GSA; and

WHEREAS, pursuani to SGMA Section 10723(c)(1){C), DWA has been established as the
exclusive GSA for a certain portion of the Basin (herein, the DWA-GSA), as further specified and
depicted in Exhibit C to this MOA; and

WHERFEAS, on or about September 28, 2016, MSWD filed an amended notice of intent to be
a GSA for an approximately one-square mile area in the northeastern portion of the Basin that lies
within the service areas of MSWD and SGPWA, which one-square mile area is further specified and
depicted in Exhibit D to this MOA and is referred to herein as the “Verbenia Area™; and

WHEREAS, on or about January 10, 2017, SGPWA also filed a notice of intent to be a GSA
for the Verbenia Area, as further specified and depicted in Exhibit D to this MOA; and

WHEREAS, on or about January 13, 2017, DWR designated the Verbenia Area to be in
overlap for purposes of the competing GSA notices filed by MSWD and SGPWA, and thus MSWD
and SGPWA are working together to establish a separate GSA for the Verbenia Area (herein, the
Verbenia-GSA); and

WHEREAS, in accordance with the terms of this MOA, and in furtherance of the shared intent
of the Parties to maximize funding opportunities for the Basin and avoid potential intervention in the
Basin by the State Water Resources Control Board, the Parties agree that the SGP-GSA formed by this
MOA will cover the entire Basin except (A) that portion of the Basin covered by the DWA-GSA
wherein DWA is the exclusive GSA, (B) that portion of the Basin to be covered by the Verbenia-GSA
to be established by MSWD and SGPWA, and (C) the Adjndicated Area portion of the Basin, and the
Parties mutually desire and intend that the SGP-GSA, the DWA-GSA, and the Verbenia-GSA will
cooperate and coordinate in subsequently preparing and implementing one or more GSPs for
sustainable management of the Basin; and

WHEREAS, the Parties mutually desire and intend to work with local stakeholders and
interested entities in the Basin that are not Parties to this MOA, including but not limited to the
Morongo Band of Mission Indians (MBMI), the County of Riverside, High Valleys Water District,

"5
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overlying landowners, and others, and as further specified in this MOA, to carry out the policy,
purposes, and requirements of SGMA in the Basin; and

WHEREAS, in accordance with SGMA Section 10720.3 and other applicable law, the Parties
mutually understand and agree that nothing in SGMA and nothing in this MOA grants or confers any
new or additional authority, discretion, or jurisdiction to any of the Parties over any Tribal lands or
activities of the MBMI, and that any ongeing ar continued participation by MBMI in relation to this
MOA or the Parties’ implementation of SGMA in the Basin is completely voluntary on the part of

MBMI.

NOW, THEREFORE, in consideration of the promises, terms, conditions, and covenants
contained herein, it is mutually understood and agreed as follows:

Incorporation of Recitals

The Recitals stated above are incorporated herein by reference.

Purposes

The purposes of this MOA are as follows:

A

To form the SGP-GSA for a portion of the Basin as specified herein and as depicted in
Exhibit B to this MOA pursuant o applicable provisions and requirements of SGMA,
including but not limited to SGMA Sections 10723 and 10723.6; and

To establish initial terms for the SGP-GSA, the DWA-GSA, and the Verbenia-GSA to
cooperate and coordinate with each other in preparing and implementing one or more
GSPs for the Basin and carrying out the policy, purposes, and requirements of SGMA in
the Basin.

Approval of MOA and Formation of the SGP-GSA

Approval of this MOA and formation of the SGP-GSA shall be accomplished as follows:

A

CWD, Banning, and SGPWA each will hold its own noticed public hearing pursuant to
SGMA Section 10723(b) and Government Code Section 6066 and at such hearing will
consider approval of a Resolution by its governing board to enter this MOA and jointly
form the SGP-GSA as specified in this MOA;

BHMWC will conduct an official meeting in accordance with any articles of
incorporation, bylaws, or other laws applicable to BHMWC and at such meeting will
consider approval of a Resolution by its governing board to enter this MOA and jointly
form the SGP-GSA as specified in this MOA,

. DWA and MSWD each will hold its own regular or special meeting and at such

meeting will consider approval of a Resolution by its govemning board to enter this
MOA;
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D. Upon the foregoing approvals by CWD, Banning, BHMWC, and SGPWA, there shall
be established the San Gorgonio Pass Subbasin Groundwater Sustainability Agency
(SGP-GSA), the members of which shall be CWD, Banning, BHMWC, and SGPWA as
provided in this MOA.

Definitions

The following terms, whether used in the singular or plural, and when used with initial
capitalization, shall have the meanings specified herein. The Parties agree that any definitions set forth
herein are intended to be consistent with SGMA, and in the event of any discrepancy between a
defined term in this MOA and a defined term in SGMA, the terms of SGMA shall control.

A, Adjudicated Area refers to that portion of the Basin that is subject to the Beaumont
Basin adjudication and Judgment in the case referred to as San Timoteo Watershed
Management Authority v. City of Banning, et al., Riverside County Superior Court Case
Na. RIC 389197.

B. Basin refers to the San Gorgonio Pass Subbasin, designated by the California
Department of Water Resources Bulletin 118 as Subbasin No. 7-21.04, as further
specified and depicted in Exhibit A to this MOA.

C. Banning means the City of Banning.

D. BHMWC means the Banning Heights Mutual Water Company.

E. CWD means the Cabazon Water District.

F. DWA means the Desert Water Agency.

G. DWR means the California Department of Water Resources.

H. DWA-GSA refers to the GSA that has been established for a certain portion of the
Basin pursuant to SGMA Section 10723(c)(1)(C), wherein DWA has becn designated
as the exclusive GSA, as further specified and depicted in Exhibit C to this MOA,

I. GSA means Groundwater Sustainability Agency, as defined by SGMA.

J. GSP means Groundwater Sustainability Plan, as defined by SGMA.

K. MBMI means the Morongo Band of Mission Indians.

L. Memorandum of Agreement or MOA refers to this Memorandum of Agreement.

M. MSWD means the Mission Springs Water District.

N. Party or Parties refers individually or collectively to Cabazon Water District, City of
Banning, Banning Heights Mutual Water Company, Mission Springs Water District,
San Gorgonio Pass Water Agency, and Desert Water Agency, as signatories to this
MOA.

4.
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0. SGMA refers to the Sustainable Groundwater Management Act.

P. SGP-GSA refers to the San Gorgonio Pass Subbasin GSA formed under this MOA, the
members of which GSA are CWD, Banning, BHMWC, and SGPWA.

Q. SGPWA means the San Gorgonio Pass Water Agency.

R. Verbenia-GSA refers to a GSA to be formed by MSWD and SGPWA for an
approximately one-square mile area in the northeastern portion of the Basin that lies
within the service areas of MSWD and SGPWA, as further specified and depicted in
Exhibit D to this MOA.

V. Boundaries of GSAs

A. The boundaries of the SGP-GSA shall be the entire Basin except (A) that portion of the
Basin covered by the DWA-GSA wherein DWA is the exclusive GSA, as further
specified and depicted in Exhibit C to this MOA, (B) that portion of the Basin to be
covered by the Verbenia-GSA to be established by MSWD and SGPWA, as further
specified and depicted in Exhibit D to this MOA, and (C) that portion of the Basin
constituting the Adjudicated Area,

B. The boundaries of DWA-GSA are that portion of the Basin within which DWA is the
exclusive GSA pursuant to SGMA Section 10723(c)(1)(C), as further specified and
depicted in Exhibit C to this MOA.

C. The boundaries of the Verbenia-GSA are the approximately one-square mile area in the
northeastern portion of the Basin that lies within the service areas of MSWD and
SGPWA, as further specified and depicted in Exhibit D to this MOA.

D. The Parties understand and agree that pursuant to SGMA Section 10720.8, the portion
of the Basin which is subject to the Beaumont Basin adjudication and Judgment in the
case referred to as San Timoteo Watershed Management Authority v. City of Banning, et
al., Riverside County Superior Court Case No. RIC 389197, generally is not subject to
the requirements of SGMA.

E. The Parties understand and agree in accordance with SGMA Section 10720.3 and other
applicable law that nothing in SGMA and nothing in this MOA grants or confers any
new or additional authority, discretion, or jurisdiction to any of the Parties over any
Tribal lands or activities of the MBMI, and that any ongoing or continued participation
by MBMI in relation to this MOA or the Parties’ implementation of SGMA in the Basin
is completely voluntary on the part of MBMI

VI Coordination and Cooperation

A. Continued Cooperation. The Parties to this MOA will continue to meet, confer,
coordinate, and collaborate to discuss and develop technical, managerial, financial, and
other criteria and procedures for the preparation, governance, and implementation of a
GSP or coordinated GSPs in the Basin and to carry out the policy, purposes, and
requirements of SGMA in the Basin.

8.4
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. Points of Contact. Each Party shall designate a principal contact person for that Party,

who may be changed from time to time at the sole discretion of the designating Party.
The principal contact person for each Party shall be responsible for coordinating with
the principal contact persons for the other Parties in scheduling meetings and other
activities under this MOA.

Management Areas. The Parties acknowledge that SGMA, and provisions of the
SGMA regulations promulgated by DWR, including but not limited to Section 354.20
(23 C.C.R. § 354.20), authorize the establishment of management areas for the
development and implementation of sustainable groundwater management within the
Basin, and accordingly the Parties acknowledge and agree that the establishment of
management areas within the Basin is 2 governance alternative that the Parties may
explore.

VII, Roles and Responsibilities

A

The Parties agree to jointly establish their roles and responsibilities for implementing a
GSP or coordinated GSPs for the Basin in accordance with SGMA.

The Parties agree to work in good faith and coordinate all activities to carry out the
purposes of this MOA in implementing the policy, purposes, and requirements of
SGMA in the Basin.

. CWD, Banning, BHMWC, and SGPWA, as members of the SGP-GSA, shall coordinate

with each other to cause all applicable noticing and submission of required information
to DWR regarding formation of the SGP-GSA.

. SGPWA shall continue to undertake ongoing CASGEM reporting activities in the Basin

as provided by terms outside of this MOA.

As provided in this MOA, the Parties will continue to meet, confer, coordinate, and
collaborate to discuss and develop governance, management, technical, financial, and
other matters, including respective roles and responsibilities for activities such as, but
not limited to, the following:

i. Modeling;
ii. Metering;
iii. Monitoring;
iv. Hiring consultants;
v. Developing and maintaining list of interested persons under SGMA Section
10723 .4;
vi. Budgeting; and
vii, Other initial tasks as determined by the Parties.
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VIILL Funding and Budgeting

The Parties agree to cooperate and coordinate in pursuing state and/or federal grant and loan
funding opportunities that may apply to carrying out SGMA in the Basin. The Parties shall mutually
develop reasonable budgets and cost sharing agreements or arrangements for work to be undertaken in
carrying out SGMA in the Basin.

IX. Stakeholder Access

A. The Parties agree to work together in ensuring public outreach and involvement of the
public and other interested stakeholders throughout the SGMA process, including but
not limited to all beneficial uses and users of groundwater as provided in SGMA
Section 10723.2.

B, The Parties acknowledge, agree, and desire that the preparation, adoption, and
implementation of one or more GSPs for the Basin, and the ongoing process of ensuring
compliance with the requirements of SGMA in the Basin, will involve close
coordination and cooperation with the Morongo Band of Mission Indians.

X. Term, Termination, and Withdrawal

A. Term. This MOA shall continue and remain in effect unless and untif terminated by the
unanimous written consent of the Parties, or as otherwise provided in this MOA or as
authorized by law.

B. Withdrawal. Any Party may decide, in its sole discretion, to withdraw from this MOA
by providing ninety (90) days written notice to the other Parties. A Party that
withdraws from this MOA shall remain obligated to pay its share of costs and expenses
incurred or accrued under this MOA and any related cost sharing agreement or
arrangement up to the date the Party provides its notice of withdrawal as provided
herein. Withdrawal by a Party shall not cause or require the termination of this MOA or
the existence of the SGP-GSA with respect to the non-withdrawing Parties.

1. Inthe event of withdrawal by BHMWC from this MOA and the SGP-GSA,
CWD, Banning, and SGPWA, as the local agency parties to the SGP-GSA, shall
meet and confer regarding: (i) whether the SGP-GSA wishes 1o retain its GSA
status over the affected portion of the Basin; (if) whether one or more of the
local agency parties of the SGP-GSA wishes to retain GSA status over the
affected portion of the Basin; or (iii) whether to address the GSA issues in a
different manner. Any resolution of such and other GSA issues shall be
undertaken in a manner that satisfies all requirements of SGMA and DWR,
including any requirement to file new GSA notices.

2. In the event of withdrawal by CWD, Banning, or SGPWA from this MOA and
the SGP-GSA, said three local agency parties shall meet and confer regarding
whether the withdrawing local agency party wishes to seelk GSA status for a
portion of the Basin underlying the service area or management area of the
withdrawing party. Said three local agency parties also shall meet and confer
regarding: (i) whether the SGP-GSA, or one or both of the non-withdrawing
-
55397.00018129103215
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local agency parties, wishes to retain GSA status over the affected portion of the
Basin; (ii) whether to enter a co-GSA management or other arrangement with
the withdrawing party; or (iii) whether to address the GSA issues in a different
manner. Any resolution of such and other GSA issues shall be undertaken in a
manner that satisfies all requirements of SGMA and DWR, including any
requirement to file new GSA notices.

3. Any decision by DWA or MSWD not to execute this MOA, or any decision by
DWA or MSWD to withdraw after executing this MOA shall not cause or
require the termination of this MOA and shall not affect the formation or
continued existence of the SGP-GSA.

XI1. Notice Provisions

All notices required by this MOA shall be made in writing and delivered to the respective
representatives of the Parties at their respective addresses as follows:

Banning Heights Mutual Water Company Desert Water Agency

President General Manager

7091 Bluff Street 1200 S Gene Autry Trail

Banning, CA 92220, Fax: 951-849-6068 Palm Springs, CA 92264, Fax: 760-325-6505
City of Banning San Gorgonio Pass Water Agency

City Manager General Manager

99 East Ramsey Street 1210 Beaumont Avenue

Banning, CA 92220, Fax: 951-922-3128 Beaumont, CA 92223, Fax: 951-845-0281
Cabazon Water District Mission Springs Water District

General Manager General Manager

14618 Broadway 66575 Second Street

P.0O. Box 297 Desert Hot Springs, CA 92240, Fax: 760-329-2482

Cabazon, CA 92230, Fax: 951-849-2519

Any Party may change the address to which notices are to be given under this MOA by
providing the other Parties with written notice of such change at least fifieen (15) calendar days prior
to the effective date of the change. All notices shall be effective upon receipt and shall be deemed
received upon confirmed personal service, confirmed facsimile delivery, confirmed courier service, or
on the fifth (5™) calendar day following deposit of the notice in registered first class mail.

X1I, General Terms

A. Amendments. Amendments to this MOA require unanimous written consent of all
Parties and approval by the Parties’ respective governing boards; provided, however,
that amendments to this MOA pertaining to the SGP-GSA only require unanimous
written consent and board approval of the members of the SGP-GSA.

B. Successors and Assigns. The terms of this MOA shall be binding upon all successors in
interest and assigns of each Party; provided, however, that no Party shall assign its

-8
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rights or obligations under this MOA without the signed written consent of all other
Parties to this MOA.

C. Waiver. No waiver of any provision of this MOA by any Party shall be construed as a
further or continuing waiver of such provision or any other provision of this MOA by
the waiving Party or any other Party.

D. Authorized Representatives. Each person executing this MOA on behalf of a Party
hereto affirmatively represents that such person has the requisite authority to sign this
MOA on behalf of the respective Party.

E. Exemption from CEQA. The Parties recognize and agree that, pursuant to SGMA

* Section 10728.6 and Public Resources Code Section 21065, neither this MOA nor the
preparation or adoption of a GSP constitutes a “project™ or approval of a project under
the California Environmental Quality Act (CEQA) or the State CEQA Guidelines, and
therefore this MOA is expressly exempt from CEQA review.

F. Governing Law and Venue. This MOA shall be governed by and construed in
accordance with the laws of the State of California. Any suit, action, or proceeding
brought under the scope of this MOA shall be brought and maintained to the extent
allowed by law in the County of Riverside, California.

G. Attorney’s Fees, Costs, and Expenses. In the event of a dispute among any or all of the
Parties arising under this MOA, each Party shall assume and be responsible for its own
attorney’s fees, costs, and expenses.

H. Entire Agreement/Integration. This MOA constitutes the entire agreement among the
Parties regarding the specific provisions of this MOA, and the Parties hereto have made
no agreements, representations or warranties relating to the specific provisions of this
MOA which are not set forth herein,

1. Construction and Interpretation. The Parties agree and acknowledge that this MOA has
been developed through a negotiated process among the Parties, and that each Party has
had a full and fair opportunity to review the terms of this MOA with the advice of its
own legal counsel and to revise the terms of this MOA, such that each Party constitutes
a drafting Party to this MOA. Consequently, the Parties understand and agree that no
rule of construction shall be applied to resolve any ambiguities against any particular
Party as the drafting Party in construing or interpreting this MOA.

J, Force Majeure. No Party shall be liable for the consequences of any unforeseeable
force majeure event that (1) is beyond its reasonable control, (2) is not caused by the
fault or negligence of such Party, (3) causes such Party to be unable to perform its
obligations under this MOA, and (4) cannot be overcome by the exercise of due
diligence. In the event of the occurrence of a force majeure event, the Party unable to
perform shall promptly notify the other Parties in writing to the extent practicable. It
shall further pursue its best efforts to resume its obligations under this MOA as quickly
as possible and shall suspend performance only for such period of time as is necessary
as a result of the force majeure event.

-9
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K. Execution in Counterparts. This MOA may be executed in counterparts, each of which
shall be deemed an original and all of which when taken together shall constitute one
and the same instrument.

L. No Third Partv Beneficiaries. This MOA is not intended, and will not be construed, to
confer a benefit or create any right on a third party or the power or right of any third
party to bring an action to enforce any of the terms of this MOA.

M. Timing and Captions. Any provision of this MOA referencing a time, number of days,
or period for performance shall be measured in calendar days. The captions of the
various articles, sections, and paragraphs of this MOA are for convenience and ease of
reference only, and do not define, limit, augment, or describe the scope, content, terms,
or intent of this MOA.

IN WITNESS WHEREQOF, the Parties hereto have approved and executed this MOA as of the
respective dates specified in the adopting Resolution of each Party as provided above in Article III of
this MOA.

[Signature Pages to Follow]

-10-
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IN WITNESS WHEREOF, the Parties hereto have approved and executed this MOA as of the
respective dates specified in the adopting Resolution of each Party as provided above in Article II of
this MOA.

CITY OF BANNING

By 55%;3

Michael Rock, City Manager

Dated: ﬁf__, | 3~ '7

.11 -
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IN WITNESS WHERECF, the Parties hereto have approved and executed this MOA as of the
respective dates specified in the adopling Resolution of each Party as provided above in Article III of
this MOA.

CABAZON WATER DISTRICT

P iy //'7' /_ff’?
By: Tt
Roberl Lyg[.{/ Bfﬂard Chair

SN I ERD G2 S
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IN WITNESS WHEREOF, the Parties hereto have approved and executed this MOA as of
the respective dates specified in the adopting Resolution of each Party as provided above in Arlicle
111 of this MOA.

BANNING HEIGHTS MUTUAL WATER COMPANY

By: LK«\AM\JO\ l‘\r\(’\'l(’l i-l’i_&b;_/

Juie K, Hutchinson
Board President

By: L\QMLWLL E_Ej;x

Lawrence E. Ellis
Director
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IN WITNESS WHEREOF, the Parties hereto have approved and executed this MOA as of the
respective dates specified in the adopting Resolution of each Party as provided above in Article ITI of
this MOA.

SAN GORGONIO PASS WATER AGENCY

sl e 10 Ao
W

-14 -
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IN WITNESS WHEREQF, the Parties hereto have approved and executed this MOA as of the
respective dates specified in the adopting Resolution of each Party as provided above in Article III of
this MOA.

DESERT WATER AGENCY

By: e 4/4/52. 325&4&

216 -

55397 0001829103215
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ATTACHMENT B

San Gorgonio Flume Conveyance System
History on the Flume

The City of Banning and Banning Heights Mutual Water Company (“Banning Heights™)
have significant water rights arising from a “flume,” which is an artificial canal that
delivers water from high in the San Bernardino Mountains to the City of Banning and
Banning Heights. The flume and the water flowing through it were the subject of
litigation in the early 1900’s, and over the past decade, the flume has been the subject of
extensive negotiations between the City of Banning, Banning Heights and other entities
for determining long-term ownership and maintenance of the flume.

The flume and the water flowing through it are of vital importance to the City and,
Banning Heights. The water from the flume makes up 100% of the water supplies of
Banning Heights and 30% of the water supply of the City of Banning. The historic
drought effected all of California makes this source of water even more important to
these two communities.

The flume is a fourteen (14) mile engineered, concrete-lined artificial
watercourse, starting high in the San Bernardino Mountains at approximately 7,600 feet
and winding its way down the mountain to the City and Banning Heights. The flume is
owned by Southern California Edison Company (“SCE™). It was designed to capture and
deliver water.

In the early 1900s, Consolidated Reservoir and Power Company
(“Consolidated”)! initiated construction of a hydroelectric project, including water
conveyance facilities, which eventually consisted of two diversion dams on the East and
South forks of the Whitewater River, concrete lined canals, two steel forebay tanks (one
of which has been removed), two penstocks, two powerhouses, and associated
transmission lines (“Project™).

1. The Agreements

a. A January 13, 1913 agreement between Consolidated and Banning Water
Company” that provided Banning Water Company with water from the
Project after Consolidated used the water for generating power. Banning
planned to use the water for domestic and irrigation purposes (the “1913
Banning Agreement™).

b. A December 30, 1913 conveyance agreement whereby Consolidated
granted Banning Heights water conveyance facilities and Consolidated’s
water rights, subject to use of the water by Consolidated for its Project and
to the terms of the 1913 Banning Agreement (the “1913 Banning Heights
Conveyance”).

! Consolidated Reservoir and Power Company is a predecessor to Southern California
Edison predecessor.

2 Banning Water Company is a predecessor to the City.

10/03/18
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c. A July 1, 1933 agreement between, San Gorgonio Electric Corporation’
and Banning Heights which allocated the costs of maintaining the Project
water conveyance facilities from the Whitewater River to the second
power plant (the “1933 Maintenance Agreement™). The 1913 Banning
Agreement, the 1913 Banning Heights Conveyance and the 1933
Maintenance Agreement shall be referred to collectively as the “Flume
Agreements.”

2. Whitewater River Adjudication

On June 29, 1922, Coachella Valley Water District filed a petition with the
Division of Water Rights, Department of Public Works (“Department™)* for “[a]
determination ... of the relative rights by prior appropriation of the various claimants in
and to the waters of the Whitewater River Stream System.”

It took the Department six (6) years to undertake the necessary proceedings before
it entered its Order Determining and Establishing the Several Rights by Appropriation in
and to the Use of the Waters of Said Stream [Whitewater River] (“Order of
Determination™). The Order of Determination was entered on April 23, 1928 in Book 1
of Orders of Determination, Page 426 of the State of California, Department of Public
Works, with an effective date of October 31, 1924.

The Order of Determination at paragraph 6, listed Banning Heights, the Banning
Water Company and the San Gorgonio Power Company jointly being entitled to 13.26
cubic feet per second from the South Fork of the Whitewater River through
“Consolidated Reservoirs Power Company Canal.” with an effective date of October 31,
1906, subject to provisions of the Flume Agreements.

The City at paragraphs 6 and 7 was also allocated the following:

° March 17, 1875, 14,000 acre-feet per season from the San
Gorgonio River (including foreign water and underground storage)
through the “Banning Water Company Conduit;” and

° January 1, 1887, 20,000 acre-feet per season from the San
Gorgonio River through “a Series of Spreading Ditches.

On April 30, 1928, the Department filed a certified copy of its Order of
Determination together with the evidence and a copy of the transcript of the proceedings
with the Riverside County Superior Court in the case entitled In the Matter of the
Determination of the Relative Rights, Based Upon Prior Appropriation, of the Various
Claimants fo the Waters of Whitewater River and its Tributaries, in San Bernardino and

3 San Gorgonio Electric Corporation is the successor interest to Consolidated and
precedessor to SCE.

* The Department of Public Works, Division of Water Rights is the predecessor to the
State Water Resources Control Board.

10/03/18
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Riverside Counties, California (Riverside County Superior Court, Case No. 18035) (the
“Whitewater Adjudication™).

On December 9, 1938 the Riverside County Superior Court entered a decree in

the Whitewater Adjudication confirming the Order of Determination of the Department.

FERC Proceedings

d. In 1926, the San Gorgonio Power Company was issued License 550 by

the then Department of Public Works, Division of Water Rights for 13.26
cubic feet per second (which is understood to be approximately 9,600 acre
feet per year) the amount the City, Banning Heights and SCE are entitled
to divert from the Whitewater River pursuant to the Whitewater River
Adjudication.

SCE’s predecessor obtained a license from the Federal Energy Regulatory
Commission (“FERC”)° to operate the Project in 1923. The Project is
designated on the FERC license as San Gorgonio Hydroelectric Project
No. 344.

SCE obtained a new license from FERC in 1983, which license expired on
April 26, 2003. FERC has issued annual licenses to SCE for the Project
until the ultimate disposition of the Project is determined, which is
pending as SCE’s September 28, 2010 Application for Surrender of
License for the San Gorgonio Nos. 1 and 2 Hydroelectric Project (FERC
No. 344) (“Application to Surrender™).

SCE has not operated the Project to generate electricity since 1998 due to

the failure of the 900,000 gallon steel forebay tank (Tank No. 1) located

above Powerhouse No. 1 and due to failure of the Project canal below
Raywood Flat. SCE does not plan to restore Project power generation and
no longer considers the Project to be a power generating facility.

. Banning Heights and SCE entered into an “Agreement for the

Construction and Operation of an Emergency Water Diversion and
Pipeline” effective June 20, 2002. Under the terms of the contract SCE
agreed to construct, operate and maintain temporary facilities, including a
diversion structure and a pipeline from Burnt Canyon to the Powerhouse
No. 1 tailrace, and to operate the Project water conveyance facilities at
SCE’s cost pursuant to SCE’s prior contractual obligations.

On October 8, 2003, FERC issued an order affirming the validity of an
annual license for the Project and requiring the filing of a surrender
application, which SCE did on September 27, 2010.

3 The Federal Energy Regulatory Commission was previously named the Federal Power

Comumission.

10/03/18
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4, Currently

The Project’s current water conveyance facilities include the water diversion
structures on the East and South Forks of the Whitewater River and Black Wheel Creek
in the San Bernardino National Forest in San Bernardino County, which are connected to
a concrete flume and pipe system that proceeds in a southerly direction through the San
Bernardino National Forest to an area called Raywood Flat. The conveyance system ends
shortly after Raywood Flat and the water is released in a westerly direction down the
Burnt Canyon natural channel. Near the confluence of Burnt Canyon and Sawmill Creek,
the water is diverted through a diversion structure and temporary pipeline that crosses
Banning Canyon and eventually back into the Project concrete flume at the tail race of
Powerhouse No. 1. The water proceeds through the flowline, the penstocks for
Powerhouse No. 2, the Powerhouse No. 2 structure, and from there to the terminus at the
Banning Heights storage tank. The pipeline from Powerhouse No. 2 to the Banning
Heights storage tank is owned and operated by Banning Heights. The Project facilities to
be transferred from SCE to the Participating Entities include the water conveyance
system described above and Powerhouse No. 2, which are together referred to as the
“Facilities.” SCE will also transfer to Banning and Banning Heights any easements for
the Facilities to the extent that SCE owns the property or holds an existing easement that
may be transferred” SCE will also transfer a one-acre parcel of land in the Raywood Flat
area that is not part of the Project.

Portions of the water conveyance system that traverse an unstable area on the
mountainside above the southerly side of Bumt Canyon south of Raywood Flat had been
out of service due to frequent landslides and slope failures that damaged the conveyance
system. Water from the flowline is now released to Burnt Canyon due to the damage to
the conveyance system. A diversion dam and temporary pipeline are in place to capture
the water flowing out of the flume down into Burnt Canyon. The initial Burnt Canyon
diversion dam, which was damaged in severe storms during 2005, has been replace.

The City and Banning Heights seek title to the Facilities once they are restored or
otherwise repaired by SCE to an acceptable condition. The City and Banning Heights
need approval from the United States Forest Service and other responsible agencies to
operate and maintain the Facilities for continued water diversion and delivery to the
extent the Facilities are on Forest Service land and otherwise under the jurisdiction of
other responsible agencies.

10/03/18
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1. BACKGROUND AND PROJECT SUMMARY

Falen Law Offices LLC (FLO) is a Wyoming limited liability company
providing legal representation regarding local government involvement in
federal agency decisions and actions, protection of private property rights,
Endangered Species and Clean Water Act issues, and other property rights and
environmental laws. The office is located in Cheyenne, Wyoming. Frank Falen
is the owner and managing member of FLO.

Pursuant to the Request for Proposal (RFP), the City of Banning et al
(City) is seeking advice and representation regarding the protection of its water
rights and the right-of-way for those water rights crossing Forest Service lands.
There are several important issues that should be considered to protect the
City’s water rights and its right-of-way. Some of these issues are included, but
may not be limited to the issues identified below.

A. 1891 Right-of-Way Rights.

i Ensure that the City of Banning has an 1891 Right-of-Way
and that it has not been abandoned.

The first step is to ensure that the Forest Service recognizes a valid 1891
Act right-of-way in favor of the City and that the right-of-way has not been
abandoned. Section 18 of that the Act of 1891 provides, in pertinent part, as
follows:

The right of way through the public lands and reservations of the
United States is hereby granted to any canal ditch company,
irrigation or drainage district formed for the purpose of irrigation
or drainage . . . Provided, that no such right of way shall be so
located as to interfere with the proper occupation by the
Government of any such reservation, and all maps of location shall
be subject to the approval of the department of the Government
having jurisdiction of such reservation.

1d., at § 18, 26 Stat. 1101-02 (formerly codified at 43 U.S.C. § 946).

Section 19 of the Act sets forth the procedures by which a canal or ditch
company could avail itself of benefits under the Act. Under that section:

Any canal or ditch company desiring to secure the benefits of this
act shall . . . file with the register of the land office for the district
where such land is located a map of its canal or ditch and
reservoir; and upon the approval thereof by the Secretary of the
Interior the same shall be noted upon the plats in said office, and

RESPONSE TO RFP# 19-011 - City of Banning, California 3| Page
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thereafter all such lands over which such rights of way shall pass
shall be disposed of or subject to such right of way.

Id., at § 19, 26 Stat. 1102 (formerly codified at 43 U.S.C. § 947). Section 18
does not confer any rights independently of Section 19, and the two statutory
provisions “are to be construed together.” See Union Land & Stock Co. v.
United States, 257 F. 635, 639 (9t Cir. 1919).

Section 20 broadened the scope of the Act, making it applicable “to all
canals, ditches, or reservoirs . . . heretofore or hereafter constructed, whether
constructed by corporations, individuals, or association of individuals, on the
filing of the certificates and maps herein provided for.” See Act of March 3,
1891, at § 20, 26 Stat. 1102 (formerly codified at 43 U.S.C. § 948). It was
mandatory under the Act “to file with the Secretary of the Interior, and with the
register of the land office where said land is located, a map of the line of such
canal, ditch, or reservoir.” See id.! Section 21 provided that “nothing in this
act shall authorize such canal or ditch company to occupy such right of way
except for the purpose of said canal or ditch, and then only so far as may be
necessary for the construction, maintenance and care of said [reservoir].” See
id., at § 21, 26 Stat. 1102 (formerly codified at 43 U.S.C. § 949).

In its 1894 Circular interpreting and applying the provisions of the Act,
the Department of the Interior stated that sections 18-21 of the Act “grant the
right of way through the public lands and reservations of the United States” for
the use of canals, ditches and reservoirs, constructed both before and after the
Act, “upon the filing and approval of the certificates and maps.” See Circular,
Right of Way—Canals, Ditches and Reservoirs, 18 Pub. Lands Dec. 168, 168
(1894). The Department of the Interior declared that its purpose was to
determine whether the application described the proposed works “in such a
manner that the benefits to be granted by the approval of the Secretary of the
Interior are defined so as to avoid future uncertainty.” See id., at § 28, 18 Pub.
Lands Dec. at 175-76. “The line of survey should be . . . as exactly as possible,
the water line of the proposed reservoir.” See id., at § 8, 18 Pub. Lands Dec. at
172.

Even assuming that the City originally possessed an 1891 Act right-of-
way, it would be important to ensure that the right-of-way has not been
abandoned. Abandonment occurs when the easement holder intends to
abandon the easement. Conversations between Frank Falen and Julie
Hutchinson with the Banning Height Mutual Water Company indicated that
because the flume on the right-of-way has not been maintained for years, the
right-of-way course to the City has changed. While that change may not be

1 Filing with the Secretary of the Interior was required even for rights-of-way located on
Forest Service lands.

RESPONSE TO RFP # 19-011 - City of Banning, California 4| Page



Page 410

enough to show an intent to abandon the original right-of-way, additional
research is needed to ensure against this possibility.

i Maintaining the City of Banning’s Right-of-Way.

Assuming that an 1891 Act right-of-way is recognized and has not been
abandoned,? the second step is to determine how to maintain the City’s right-
of-way. Although the Act of 1891 includes the right of maintenance, such right
is subject to “reasonable regulation” by the Forest Service. In most
circumstances and depending on the maintenance proposed by the easement
holder, such reasonable regulation is usually very limited and must be
consistent with the 1891 Act. It is likely that the Forest Service will argue that
subsequently passed environmental statutes such as the Endangered Species
Act (ESA) or the National Environmental Policy Act (NEPA) provides the federal
agency with the legal avenue to “reasonably regulate” any maintenance of an
1891 Act right-of-way. Whether such “reasonable regulation” can occur will
turn entirely on what the City of Banning proposes. For example, the 9t
Circuit has held that the section 7 consultation requirements of the ESA only
apply to “affirmative actions” of the federal agency with regard to 1891 Act
rights-of-way. Western Watersheds Project v. Matejko, 456 F.3d 922 (9% Cir.
2006). In other words, if the City only proposes non-substantial maintenance
of its 1981 Act right-of-way, there would be no requirement for Forest Service
approval, thus no requirement for ESA section 7 consultation. On the other
hand, if what the City is proposing for maintenance is substantial enough so as
to require “reasonable regulation” from the Forest Service, or if the City needs
to expand its right-of-way beyond its original scope, the Forest Service may
have an argument that the City needs authorization meaning that ESA section
7 consultation or other environmental statutes such as NEPA would apply.
The analysis for any of these scenarios will be entirely based upon the
individual facts of what is needed by the City. This firm has written articles
regarding 1891 Right-of-Way rights and has litigated cases declaring and
defending those rights, making the firm well equipped to protect the City’s
1891 rights.

B. Challenging Southern California Edison’s FERC Application.

Even if the Forest Service has no authority to “reasonably regulate” the
right-of-way, other federal agencies may attempt to impose conditions on the
City. Because of the possibility of other federal agencies imposing conditions on
the City, another item that should be considered is Southern California
Edison’s (SCE) September 28, 2010 FERC Application for Surrender of License
for the San Gorgonio Nos 1 and 2 Hydroelectric Project. It would be

2 The scope of an 1891 Act right-of-way is defined by the physical limitation of the system
plus 50 feet on either side from the marginal limit thereof. '
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advantageous to intervene in the FERC application process because it would
ensure that the City of Banning would stay apprised of the FERC proceedings,
would be able to respond to all actions undertaken by SCE with regard to the
FERC application, finally, intervening in a FERC proceeding is also part of the
requirement to exhaust all legal remedies before appealing a FERC decision.
See 15 U.S.C. § 717r(b); see also Halifax Cty., Va. V. Lever, 718 F.2d 649, 652
(4th Cir. 1983). FERC allows the public to intervene in a FERC proceeding if the
movant has or represents an interest which may be directly affected by the
outcome of the proceeding. 18 C.F.R. § 385.214. According to the FERC’s
Notice of Application, the deadline to submit a Motion to Intervene was
December 8, 2010. Traditionally, FERC has been very liberal in allowing parties
to untimely intervene in FERC proceedings. However, that tradition has shifted
to now strictly adhering to the deadlines set by FERC, unless the party “had
good cause for failing to file the motion within the time prescribed.” See
Tennessee Gas Pipeline Co., LLC, 162 FERC q 61, 167 (Issued February 27,
2018). So it would be unlikely that FERC would allow a party to intervene in
SCE'’s application to surrender its FERC license. When reviewing the docket, it
appears that the City of Banning did not intervene in the case. However,
Banning Heights did successfully intervene in the case and their interests
should be aligned with the City of Banning. This firm has had several cases in
which it has intervened in FERC proceedings on behalf of landowners to
protect their property interests. One such intervention included a successful
intervention to an application to surrender a license similar to the
abandonment issue presented in this case. So the Falen Law Office is a firm
well equipped and experienced in handling issues before FERC.

C. Consistency Review and Coordination with Federal Agencies.

This firm also has significant experience in assisting local governments
in developing local land use plans to be used to require consistency review and
coordination with all federal agencies. According to NEPA, if in the course of
writing an environmental impact statement (EIS), a local government makes its
land use plan or policy available to the lead federal agency, the lead agency
must “discuss any inconsistency of a proposed action with any approved State
or local plan and laws (whether or not federally sanctioned). Where an
inconsistency exists, the [impact] statement should describe the extent to which
the [federal] agency would reconcile its proposed action with the (flocal
government] plan or law.” 40 C.F.R. §§ 1506.2, 1506.2(d). Emphasis added.
Additionally, NEPA commands that copies of comments by State or local
governments must accompany the EIS or environmental assessment (EA)
throughout the review process. 42 U.S.C. § 4332(c). This firm has drafted land
use plans that allow for local governments to participate in the federal decision
making process for numerous local entities across the West. Thus, after
discussion with this firm to determine what types of federal decisions may
impact its water rights and rights-of-way, the City may want to consider
adopting a land use plan for “consistency review” purposes.
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D, Exactions.

Finally, actions taken by the Forest Service threatening to withhold
permits and potentially using its power to regulate maintenance of the flume in
order to leverage the parties to give away some of their water rights could
amount to an illegal exaction. Under the right to due process as laid out in the
5t and 14th Amendment of the Constitution, the government may not require a
person to give up a constitutional right in exchange for a discretionary benefit
conferred by the government where the benefit sought has little or no
relationship to the property. Dolan v. City of Tigard, 512 US 374, 382 (1994).
Therefore, the Forest Service cannot take a person’s property without
compensation if the benefit being sought has little or no relationship to the
property being taken.

To establish a taking, a plaintiff must have a legally cognizable property
interest, such as the right of possession, use, or disposal of the property. See
Loretto v. Teleprompter Manhattan CATV Corp., 458 US 419, 435 (1982)
(internal citations omitted). Whether something is a vested property right is a
matter of state law. United States v. Craft, 535 US 274, 278-79 (2002). In
California an established water right is a vested property right protected under
due process. United States v. State Water Res. Control Bd., 182 Cal.App.3d 82,
101 (Ct. App. 1986). Therefore, withholding authorization or a permit in order
to obtain a portion of a water right could possibly be an illegal exaction if there
is not a connection between the benefit sought and the property taken.

In order to see whether there is a connection, a court looks to see
whether there is an “essential nexus” between a legitimate state interest and
the permit condition. Dolan, 512 US at 382. So one of the questions that would
be important to resolve would be, what is the legitimate state interest behind
the US Forest Service regulating construction, maintenance, or operation of the
flume? If there is a state interest, is there a connection between requiring a
forfeiture of a portion of a water right and that state interest?

If an “essential nexus” exists, there must also be a “rough
proportionality” between the degree of the exaction and the impact of the
proposed permit. The government must make some sort of individualized
determination that the required dedication is related both in nature and extent
to the impact of the proposed development. Id. at 391. So another question
that could arise from this case is whether demand for a portion of the water
right is proportionate to the impact of allowing the continued maintenance and
operation of the flume.

This firm is currently in litigation in North Dakota concerning an
exactions issue with a local county. The firm has also analyzed the issue in
Wyoming. Therefore, this firm is intimately versed in dealing with exactions
issues if they arise.
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2. METHODOLOGY

As stated above, FLO would propose that the first step would be to
substantiate that the Forest Service does recognize the City’s 1891 Act right-of-
way and to determine the scope, course and extent of that physical location.
This step would be completed by reviewing the City’s written documentation
and if needed, filing Freedom of Information Act (FOIA) requests to acquire all
the necessary documentation from the Forest Service and/or Department of
the Interior. FLO would also review any possible abandonment concerns and
establish that such abandonment has not happened.

FLO would then review any necessary maintenance or other proposals by
the City to determine that they do not require Forest Service approval (and
subsequent environmental review). If “approval” is required, FLO would assist
the City is trying to revise such requests as to not trigger an environmental
review requirement or would assist the City in seeking authorization from the
federal government in a way that protects the integrity of the City’s water rights
and right-of-way. The firm would also take into consideration exactions issues
and the extra FERC element moving forward.

The determination of the scope of the Forest Service regulations and the
application of other environmental laws such as the ESA and NEPA will totally
be dependent upon each project that the City of Banning needs to complete to
maintain and continue using its right-of-way and water rights.

There are no city-owned facilities or property which we are proposing to use,
lease, purchase or rent.

3. STAFFING

Employee Position | Functions to be Performed | Anticipated
Hours of
Service

Franklin J. Falen Attorney | Supervisory legal research, |Step 1 -
analysis and advice to the unknown; Step
City. 2 - unknown3

. Step 1 would include reviewing the City and/or federal government files to substantiate

that the Forest Service does recognize the City’s 1891 Act right-of-way and to determine the
scope, course and extent of that physical location. Depending upon the documentation in the
City’s files, this step could take a very short period of time or a much longer period if the
documentation must be retrieved from archived federal agency files or the documentation is
not well organized. Step 2 would include reviewing the City’s proposals for maintenance of its
right-of-way. Without reviewing those proposals, it is not possible to include a time and cost
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Brandon L. Jensen | Attorney | Supervisory legal research, |Step 1 -
analysis and advice to the unknown; Step
City. 2 — unknown
Conner G. Nicklas | Attorney | Legal research, analysis and | Step 1 ~
advice to the City. unknown; Step
2 - unknown

See Appendix A for Resumes of designated individuals.

4. QUALIFICATIONS

Falen Law Offices, LLC

Falen Law Offices, L.L.C., formerly known as the Budd-Falen Law
Offices, L.L.C., has been serving property owners and local governments for
over 25 years. The firm provides legal representation regarding endangered
species, clean water, private property ownership and use, federal lands, local
government involvement, local zoning and property rights, energy law, and
other areas of law affecting local governments, ranchers, farmers, and other
landowners in the federal courts of the United States of America and in the
various state courts where its attorneys are individually licensed to appear
(Colorado, Montana, Nebraska, New Mexico, North Dakota, South Dakota, and
Wyoming). The attorneys of this firm have also represented clients in other
states for specific matters when those states allowed FLO attorneys to appear
pro hac vice or assist in matters out of the courtroom. The firm also represents
industry clients in BLM and Forest Service administrative appeals as well as in
litigation arising under the Endangered Species Act (ESA), the Federal Lands
Policy and Management Act (FLPMA), the National Environmental Policy Act
(NEPA), National Forest Management Act (NFMA), the Clean Water Act (CWA)
and other environmental statutes. In addition, the firm represents landowners
with issues related to oil and gas, wind energy, solar energy, pipelines, eminent
domain and condemnation.

Franklin J. Falen

Frank, along with his wife Karen Budd-Falen, founded Falen Law Offices
in 1992. Before establishing the law firm, Frank served as Chief Administrative
Officer for the Washington Cattlemen’s Association in Ellensburg, Washington.
In that position, Frank developed position papers and statements supporting
and protecting the State’s livestock industry, and reviewed and provided

estimate. FLO would be willing to provide the City with a cost estimate once it knows the scope
of what is needed from the city.
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comments on State and National legislative proposals affecting private property
rights and agriculture.

Frank’s legal practice includes litigation regarding zoning and land use
issues, public and federal lands issues, environmental laws, and negotiation of
wind contracts, pipelines and transmission line right-of-ways, and oil and gas
leases on behalf of landowners. Frank also works on generational succession,
and estate and tax planning for agricultural based estates. Frank pioneered the
concept of landowner group negotiation on such major right-of-ways as the one
for Keystone XL, ONEOK, Hiland, Black Hills Power and others. These groups
often consist of landowners comprising several hundred miles of a project’s
proposed right of way. The projects require understanding and coordination of
the legal and political issues involving landowners, project proponents,
numerous local governments and state and federal agencies. These projects
are multi-jurisdictional and involve hundreds of millions of dollars. Frank has
taught Continuing Legal Education classes on the topics of zoning, subdivision
and land use planning and is a frequent presenter at wind, property rights, oil
and gas, condemnation law, and easement negotiations related seminars and
meetings. Frank is continually involved in legislative matters affecting
agriculture in several states by providing expert testimony and analysis.
Separately Frank also owns and manages ranching and other property related
business in Wyoming and Nevada.

Frank is a member of the Wyoming Agricultural Hall of fame and for the
last several years, has been a volunteer coach for Future Farmers of America
Ag issues teams for East High School in Cheyenne. FLO is also a strong
supporter of 4-H as a top buyer at the local county fair and through participate
in the 4-H scholarship program.

Brandon L. Jensen

Brandon maintains an extensive civil practice focused on natural
resources, water and public lands law, environmental litigation, federal
livestock grazing, land-use and property rights. He also frequently represents
landowners with respect to matters involving traditional uses of federal public
lands, including livestock grazing and rights of access, and the negotiation of
customary uses of private land, such as surface use agreements, rights-of-way,
easements, oil and gas leases, and private land leases for the development of
wind energy. Brandon has over seventeen years of experience representing
clients in administrative matters before the Department of the Interior and the
Department of Agriculture, and in numerous state and federal courts
throughout the West. Over the years, Brandon has successfully represented
clients in all types of environmental and natural resource matters.
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Conner G. Nicklas

Conner was heavily involved at the University of Wyoming College of Law
where he received his law degree and graduated with honors in the top 10 of
his class. He was a staff member for the Wyoming Law Review. He was a law
school ambassador and mentored incoming law students. He was the Vice-
President of the Blume Chapter of Phi Alpha Delta Law Fraternity
International, which completed several service projects and community
outreaches in Laramie and is currently the largest law fraternity at the
University of Wyoming. Conner also was a member of the University of
Wyoming College of Law’s Energy, Environmental and Natural Resources Clinic
(EENR Clinic). The EENR Clinic allows members to work with the Wyoming
Attorney General’s Office and environmental law work on behalf of the state. As
a member Conner successfully argued a show of cause hearing before the
Wyoming Oil and Gas Conservation Committee, made recommendations to the
Wyoming Department of Environmental Quality on behalf of the Attorney
General’s Office on how to be in compliance with Equal Protection Laws while
awarding grants and issuing permits, and attended internal meetings with the
Wyoming Attorney General’s Office, including negotiations and preparations for
appeals to the 10th Circuit. Conner also helped published an article on behalf
of the University of Wyoming College of Law and the Haub School of Natural
Resources outlining Federal and local water quality requirements. As an
associate at the Falen Law Offices, Conner has written Amicus Briefs to the
United States Supreme Court regarding the Endangered Species Act, assisted
in drafting land use plans for local counties and conservation districts, and
participated in multi-million dollar negotiations with pipeline companies on
behalf of landowners across Montana, Wyoming, and Colorado.

References for Similar Services

Cupps, et al v. Pioneer Canal-Lake Hattie Irrigation District, U.S. District Court
for the District of Wyoming, Case No. 16-cv-86/ 10t Circuit Court of Appeals
Case No. 18-8024

Client Name: Mark Cupps

Project Description: Quiet Title Litigation

Project Start and End Dates: April 2016 — present

Client Project Manager Name, Telephone Number and Email Address:

Mark Cupps, 307-742-2615, cuppsdrm@lariat.net

Baker Ranches, Inc., et al. v. Zinke, et al., US. District Court for the District of
Nevada, Case No. 18-cv-261
Client Name: Craig Baker, Baker Ranches, Inc.
Project Description: Quiet Title Litigation
Project Start and End Dates: June 2018 - present
Client Project Manager Name, Telephone Number and Email Address:
Craig Baker, 775-234-7103, cbakerlcz@hotmail.com
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Bradley, et al. v. Schafer, US. District Court for the District of Montana, Case
No. CV-08-85/10t Circuit Court of Appeals Case No. 10-36141
Client Name: Beau Bradley
Project Description: Quiet Title Litigation
Project Start and End Dates: December 2008 — March 2012
Client Project Manager Name, Telephone Number and Email Address:
Beau Bradley, 406-684-5939

5. FINANCIAL CAPACITY

n/a

6. FEE PROPOSAL

Fees for legal services rendered by this firm are charged on the basis of
the time spent. Services rendered by senior level attorneys are billed at an
hourly rate of $280.00, second level attorneys at $250.00, third level attorneys
at $230.00 legal interns and paralegals at $150.00, and legal secretaries who
perform work not requiring the direct services of an attorney at $75.00.

7. DISCLOSURE

FLO, nor any of its employees, have any current business or personal
relationships with any current Banning elected official, appointed official, City
employee, or family member of any current Banning elected official, appointed
official, or City employee.
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APPENDIX A

RESUMES OF KEY PERSONNEL
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FRANKLIN J. FALEN
FALEN LAW OFFICES, LLC
300 E. 18th Street

P.O. Box 346

Cheyenne, WY 82003

307-632-5105 — Telephone
307-635-2541 - Facsimile
frank@ buddfalen.com

UNIVERSITY OF WYOMING College of Law — J.D., May 1993
1000 E. University Ave., Laramie, WY 82071

UNIVERSITY OF NEVADA AT RENO - B.S., Agricultural Economics,
1985
1664 N. Virginia St., Reno, NV 89557

Owner

Falen Law Offices, LLC, Cheyenne, WY - 1993-Present
300 E. 18th Street/P.O. Box 346
Cheyenne, WY 82003

Practices in zoning and land use issues, public and federal lands
issues, environmental laws, wills and estates, condemnation, and
land exchanges. Developed successful process for negotiating
pipeline, powerline, wind farm and other large easements and rights-
of-way on behalf of private property owners.

Licensed to Practice Law in the States of WY, NE, ND and SD.

Chief Administrative Officer

Washington Cattlemen’s Association - 1987-1990
Ellensburg, WA

Developed position papers and statements supporting and protecting
the State’s livestock industry, and reviewed and provided comments
on State and National legislative proposals effecting private property
rights and wilderness proposals. Assisted with creation of statewide
advocacy effort opposing wild and scenic rivers designations; worked
closely with the Board of Directors in implementing Association
policy, directed staff activities, and managed the Association’s
financial and business affairs.

Legal Intern

Federal Lands Legal Foundation — 5/1992 -8 /1992
Cheyenne, WY

Completed exhaustive historical and legal review regarding private
property rights and grazing rights on federal lands. Research was
published by the University of Idaho’s College of Law in the Spring of
1994,
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Teaching:

Personal:
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Wyoming Outstanding Ag Citizen of the Year - 2001

Taught CLE classes on the topics of zoning and land use planning;
Frequent presenter at wind related seminars and meetings.

I grew up in Northern Nevada where my family owns and operates a
large cattle ranch which includes both federal and private lands. I am
personally involved with all areas of my family’s business including
planning, production, marketing, and quality assurance. My wife,
Karen Budd-Falen and I also have a ranching operation in Cheyenne,
Wyoming. We have two adult children, Isaac (Reva House) and Sarah
(Hunter Perala) and one grandson, Wesley John Falen.
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BRANDON L. JENSEN
6553 Cranesbill Street
Wellington, Colorado 80549
(307) 421-0277
biensen05@hotmail.com

EDUCATION
Vermont Law School, South Royalton, Vermont.
J.D. and Master of Studies in Environmental Law (May, 2000).
J.D. GPA 3.1; Class Rank: 42/132; Masters GPA 3.5 (Cum Laude).
Vermont Law Review, staff member, 1998-2000.
Member of the Douglas M. Costle Environmental Moot Court Advisory Board.
David Sive Award for Best Overall Brief & Preliminary Round Best Oralist Award, National
Environmental Law Moot Court Competition (1999-2000).

Colorado State University, Fort Collins, Colorado.

B.S. in Wildlife Biology (May, 1997).

GPA 3.3; Meritorious Scholarship Award (1993); Outstanding Service Award (1997);
Outstanding Leadership Award (1997).

WORK EXPERIENCE
Falen Law Offices, LLC, Cheyenne, Wyoming.
Senior Associate Attorney, 2000 to Present.
* Responsible for independently providing legal services on complex matters, including
litigation, real estate transactions (such as licenses, leases, easements, purchases and sales),
environmental issues, public lands disputes, endangered species, water law, and land titles.
» Responsible for satisfactorily overseeing numerous cases and clients and consistently
achieving desired results.
e Responsible for supervising and assisting associate attorneys, paralegals and support staff.
* Responsible for management, administration and organization of day-to-day office
functions, including soliciting new clients, establishing and maintaining budgets, and
supervising office personnel.
* Responsible for negotiating and settling complex legal disputes with various federal and
state agencies, including the Department of the Interior and the Department of Agriculture.
* Responsible for arguing cases before the Wyoming Supreme Court; the Seventh, Eighth,
Ninth, and Tenth Circuit Courts of Appeals; and United States District Courts in Colorado,
Indiana, Montana, New Mexico, Oklahoma, Utah and Wyoming.

PUBLICATIONS
. Brandon Jensen, Note, Litigating the Crossroads between Sweet Home and Daubert,
24 V1. L. REV. 169 (1999).
. Vermont Law School, Best Overall Brief — Twelfth Annual PACE National Environmental

Moot Court Competition, 17 PACE ENVTL. L. REV. 423 (Summer 2000).

BAR MEMBERSHIP — MEMBER IN GOOD STANDING FOR THE FOLLOWING JURISDICTIONS:
e Supreme Court of the State of Wyoming (October, 2000).
* Supreme Court of the State of Colorado (October, 2000).
¢« Supreme Court of the State of New Mexico (September, 2018).
« United States District Court for the District of Wyoming (October, 2000).
¢ United States District Court for the District of Colorado (March, 2001).
* United States Court of Appeals for the Tenth Circuit (March, 2001).
e United States Court of Appeals for the Seventh Circuit (October, 2004).
e United States Court of Appeals for the Ninth Circuit (December, 2004).
e United States Court of Appeals for the Federal Circuit (December, 2006).
* United States Supreme Court (March, 2007).
* United States Court of Federal Claims (May, 2007).
* United States Court of Appeals for the Eighth Circuit (October, 2015).
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Conner Nicklas
1252 N. 19 St. e Laramie, WY 82072  (970) 531-1238 e cnicklas@uwyo.edu

Education
University of Wyoming College of Law, Juris Doctor Candidate, Expected May 2017
GPA: 3.635, Class Rank: 7/69, Academic Honor Roll: Dean'’s List: Fall: 2014, 2015, 2016; Spring 2015, 2016
Organizational Involvement:
e Wyoming Law Review: Staff Member
Natural Resource Law Club member
University of Wyoming Rural Law Center-Legislative Research Services: Director
Phi Alpha Delta: Vice-Justice, Fall 2014 — present
Law School Ambassador
Competitions:

e ABA Negotiations Competition, Spring 2015; ABA Negotiations Competition Semifinalist, Spring 2016; Davis and
Cannon Environment and Natural Resources Law Competition, Fall 2015, 2016; Oil and Gas Lease Negotiations
Competition, Spring 2016

Major Research Projects:

e ConnerNicklas, Critical Analysis of Colorado’s Use Variance Statute Comparedto General Application of Use
Variances (2014) (Land Use Law, Professor Alan Romero).

e ConnerNicklas, Improvementson Colorado’s Assured Supply Laws in Connection with Land Use Planning (2015)
(Advanced Water Law, Professorlason Robison).

e @ e o

Clearwater Christian College, Clearwater, Florida, Bachelor of Arts in Pre-Law Studies, December 2013
GPA.: 3.6, Academic Honor Roll: President’s List Fall 2010; Dean’s List Spring 2010 to Fall 2013
Leadership/Organizational Involvement
e Political Club: Vice-President, 2011-2014
e “Studentleadership and Mentors” (SLAM Team) Mentor, 2012-14
e Republican National Convention School Representative, Tampa, Florida, 2012
Thesis:
e ConnerNicklas, The Impending Water Crisis in the West (2010) (addressing the potential water crisis the
Western United States faces inthe next century and the ramifications of such a crisis if no solutionis found ).

Experience

University of Wyoming Rural Law Center- Legislative Research Services, Laramie, WY

Director January, 2017 — Present
e Directand supervise research regarding extraterritorial jurisdiction for municipalities
e Manage a website forthe research to be compiled
e \Writethe overall work product created from the research

University of Wyoming Energy, Environment, and Natural Resource Law Clinic, Laramie, WY
Clinic Member August 2016 - Present
e Preparelegal documents such as motions tointervene and answers to complaints.
Research environmental issues in orderto give legal advice to state officials.
Attend meetings with assistant attorney generals conducting official state business.
Participate in mock trial in anticipation of oral arguments in front of the 10* Circuit.
Attend oral argument before the 10" Circuit.
Representthe Oil and Gas Conservation Commission at a Show of Cause Hearingforrevocation of a bond from
an oil company.
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Friends of Fish Creek, Jackson, WY
Research Assistant, September2016 - Present
e Researchthe regulatory mechanism to protect water quality in alocal tributary in Northern Wyoming
e Meet with members of the community to discuss the issues surrounding the tributary
e Write an article for publication concerning how regulations can possibly be usedto protect the quality of the
tributary

Welborn, Sullivan, Meck, and Tooley, Casper, WY
SummerLaw Clerk, June 2016 —- August 2016

e Participatedin acivil trial worth several million dollars

e Researched and drafted memos forthe firm thatwere given toclients.

Drafted legal documents, including, articles of organization, probate documents, and motions to compel.
Participatedininterrogatories and client interviews in which | gave clients legaladvice.

Grand County Attorney’s Office, Hot SulphurSprings, CO
Intern, May 2015 - August 2015
e Drafted and Filed court documents forvarious legal actions including law suits foremergency medical services
collections, motions to dismiss, and complaints.
e Assisted the County Board of Adjustmentsin appeals of the County Assessor’s decision.
e Attended water negotiations with other Western Slope communities regarding the purchase of waterrights
e Drafted contracts forthe county, including service and construction contracts for various county activities.
e Drafted legal letters forthe county, including cease and desist letters and letters notifying tenants that their
damage deposits were forfeited.
e Drafted resolutions forthe Board of County Commissioners.
e Researched and drafted memos covering several issues, including attorney ethics, utility law, and nepotism.

Community Involvement & Leadership

Dress for Success: Created a clothes drive in which local attorneys donated professional clothing to law students who
could not afford them, March 2016- September 2016.

Young Life: Team Leader & Membership Development Coordinator, August 2010-August 2014.

References

Rob_ert Franek Jason Robison Hampton O'Neill

A55|sct‘ant County Atto(rjney Assistant Professor Shareholder

Gran F"“"t\" Colorado University of Wyoming College of Law ~ Welborn Sullivan Meck and Tooley
Phone: (970) 725-3045 Phone: (307) 766-6417 Phone: (307) 234-6907

Email: rfranek@co.grand.co.us Email:jrobiso8@uwyo.edu honeill @wsmtlaw.com
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APPENDIX B

EX PARTE COMMUNICATIONS CERTIFICATE

I certify that Proposer and Proposer’s representatives have not had any
communication with a City Councilmember concerning the RFP No. 19-011
Retainer for Legal Counsel Services RFP at any time after October 5, 2018.

Jred do0,

Franklin J. Falen

RESPONSE TO RFP # 19-011 - City of Banning, California 14 | Page



APPENDIX C

PRICE PROPOSAL

Staff Members’ Hourly Rates:

Page 425

Employee Job Title Hourly Rate
Franklin J. Falen Attorney $280.00
Brandon L. Jensen Attorney $280.00
Conner G. Nicklas Attorney $250.00

Reimbursable Expenses:

Supplies/Copies/Printing/ Westlaw Legal Research- $300.00

Mileage/Travel Cost:

Mileage: $1,276.00

Travel from Cheyenne, WY to Banning, CA and miscellaneous miles (2200
miles) @ $0.58/mile for estimated 6 trips

Flights: $300.00 per person

Roundytrip airline ticket from Denver, CO to Banning, CA

Rental Vehicle: $480.00

12 days @ $40/day for estimated 6 trips

Motels- $1,200.00 per person

12 nights @ $100/night for estimated 6 trips

Food- $492.00 per person

12 days @ $41/day for estimated 6 trips

RESPONSE TO RFP # 19-011 - City of Banning, California
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APPENDIX D
DISCLOSURE OF GOVERNMENT POSITIONS

Karen Budd-Falen, former owner and attorney with Falen Law Offices,
LLC f/k/a Budd-Falen Law Offices, LLC, currently holds a position as General
Solicitor for Parks and Wildlife in Washington, D.C.

RESPONSE TO RFP # 19-011 - City of Banning, California 16 | Page
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APPENDIX E
DISQUALIFICATIONS QUESTIONNAIRE

Has the Consultant, any officer of the Consultant, or any employee of the
Consultant who has proprietary interest in the Consultant, ever been
disqualified, removed, or otherwise prevented from bidding on, or completing a
federal, state, or local government project because of a violation of law or safety
regulation?

Yes No X

RESPONSE TO RFP# 19-011 - City of Banning, California 17 | Page
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APPENDIX F

RFP#19-011 - ADDENDUMS NO. 1 & NO. 2
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RFP #19-011 Addendum# 1

l? Proud llistory = Frospersus Tomarres

/ STAGECOACH TOWN USA ;

ADDENDUM NO. 1

REQUEST FOR PROPOSAL

FOR
PROJECT RETAINER FOR LEGAL COUNSEL SERVICES
RFP No. 19-011
PUBLIC WORKS

CITY OF BANNING

RFP Released on October 5, 2018
Addendum #1 Issued October 29, 2018

The referenced document has been modified as per the attached Addendum No. 1

Please sign this Addendum where designated and return the executed copy with submission of your
bid. Addendum must also be acknowledged on PlanetBids. This addendum is hereby made part of
the referenced REQUEST FOR PROPOSAL: as though fully set forth therein.

Any questions regarding this addendum should be submitted online through Planet Bids.

Page 1 of 2
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RFP #19-011 Addendum# 1
RFP CLARIFICATION

RESPONSE TO ALL QUESTIONS IN RED

1. Will the City accept a bid for specific line items included in the scope of work or is it required that
the successful bidder respond for all items requested in the scope of work?

a. Yes, the City will accept bids for specific line items. It should be noted that the City's
priority project is the San Gorgonio Flume Conveyance project. The City will be looking
specifically for strengths related to Water Rights, Property Rights, Federal Lands Use and
Right-of-Way Statues and experience in dealings with the Forest Service and the Federal
Energy Regulatory Commission. Additionally, the City may consider hiring multiple firms
to provide the City with services related to specific tasks.

All other provisions of the request for quote shall remain in their entirety.

Vendors hereby acknowledge receipt and understanding of the above Addendum. Complete and
submit this Addendum with your bid.

Signature Date Company Name
Typed Name and Title Address
City State Zip

Page 2 of 2
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RFP #19-011 Addendum# 2

RS
 STAGECOACH TOWN USA ¢

IE-’ Freud llisiory = Frosg=rous Tomarros .

ADDENDUM NO. 2

REQUEST FOR PROPOSAL

FOR
PROJECT RETAINER FOR LEGAL COUNSEL SERVICES
RFP No. 19-011
PUBLIC WORKS

CITY OF BANNING

RFP Released on October 5, 2018
Addendum #2 Issued November 1, 2018

The referenced document has been modified as per the attached Addendum No. 2

Please sign this Addendum where designated and return the executed copy with submission of your
bid. Addendum must also be acknowledged on PlanetBids. This addendum is hereby made part of

the referenced REQUEST FOR PROPOSAL as though fully set forth therein.

Any questions regarding this addendum should be submitted online through Planet Bids.

Page 1 of 2
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RFP #19-011 Addendum# 2

RFP CLARIFICATION
Due date has been extended.
RFQ specific information
Date of issuance October 5, 2018
RFQ number 19-011
Deadline for delivery of bid Fiaasanepber 2 2B Tty
Friday, November 16, 2018 by 10:00 a.m.

All other provisions of the request for quote shall remain in their entirety.

Vendors hereby acknowledge receipt and understanding of the above Addendum. Complete and
submit this Addendum with your bid.

Signature Date Company Name
Typed Name and Title Address
City State Zip

Page 2 of 2
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ATTACHMENT 3

(Falen Law Offices, LLC Proposal)
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PROPOSAL FOR RETAINER FOR
LEGAL COUNSEL SERVICES
RFP#19-011

Prepared for:
City of Banning

Public Works Department
99 Easy Ramsey Street
Banning, CA 92220

Prepared by:
Falen Law Offices, LLC

300 E. 18t Street
Post Office Box 346
Cheyenne, WY 82003
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TABLE OF CONTENTS

j BACKGROUND AND PROJECT SUMMARY

2. METHODOLOGY

3. STAFFING

4. QUALIFICATIONS

. FINANCIAL CAPACITY

6. FEE PROPOSAL

7. DISCLOSURE

APPENDIX A — RESUMES OF KEY PERSONNEL

APPENDIX B - EX PARTE COMMUNICATIONS CERTIFICATE
APPENDIX C - PRICE PROPOSAL

APPENDIX D - DISCLOSURE OF GOVERNMENT POSITIONS

~ APPENDIX E - DISQUALIFICATIONS QUESTIONNAIRE
APPENDIX F — RFP#19-011 - ADDENDUMS NO. 1 AND NO. 2

Page 435

RESPONSE TO RFP # 19-011 - City of Banning, California

2| Page



Page 436

1. BACKGROUND AND PROJECT SUMMARY

Falen Law Offices LLC (FLO) is a Wyoming limited liability company
providing legal representation regarding local government involvement in
federal agency decisions and actions, protection of private property rights,
Endangered Species and Clean Water Act issues, and other property rights and
environmental laws. The office is located in Cheyenne, Wyoming. Frank Falen
is the owner and managing member of FLO.

Pursuant to the Request for Proposal (RFP), the City of Banning et al
(City) is seeking advice and representation regarding the protection of its water
rights and the right-of-way for those water rights crossing Forest Service lands.
There are several important issues that should be considered to protect the
City’s water rights and its right-of-way. Some of these issues are included, but
may not be limited to the issues identified below.

A. 1891 Right-of-Way Rights.

i Ensure that the City of Banning has an 1891 Right-of-Way
and that it has not been abandoned.

The first step is to ensure that the Forest Service recognizes a valid 1891
Act right-of-way in favor of the City and that the right-of-way has not been
abandoned. Section 18 of that the Act of 1891 provides, in pertinent part, as
follows:

The right of way through the public lands and reservations of the
United States is hereby granted to any canal ditch company,
irrigation or drainage district formed for the purpose of irrigation
or drainage . . . Provided, that no such right of way shall be so
located as to interfere with the proper occupation by the
Government of any such reservation, and all maps of location shall
be subject to the approval of the department of the Government
having jurisdiction of such reservation.

Id., at § 18, 26 Stat. 1101-02 (formerly codified at 43 U.S.C. § 946).

Section 19 of the Act sets forth the procedures by which a canal or ditch
company could avail itself of benefits under the Act. Under that section:

Any canal or ditch company desiring to secure the benefits of this
act shall . . . file with the register of the land office for the district
where such land is located a map of its canal or ditch and
reservoir; and upon the approval thereof by the Secretary of the
Interior the same shall be noted upon the plats in said office, and

RESPONSE TO RFP # 19-011 - City of Banning, California 3| Page
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thereafter all such lands over which such rights of way shall pass
shall be disposed of or subject to such right of way.

Id., at § 19, 26 Stat. 1102 (formerly codified at 43 U.S.C. § 947). Section 18
does not confer any rights independently of Section 19, and the two statutory
provisions “are to be construed together.” See Union Land & Stock Co. v.
United States, 257 F. 635, 639 (9t Cir. 1919).

Section 20 broadened the scope of the Act, making it applicable “to all
canals, ditches, or reservoirs . . . heretofore or hereafter constructed, whether
constructed by corporations, individuals, or association of individuals, on the
filing of the certificates and maps herein provided for.” See Act of March 3,
1891, at § 20, 26 Stat. 1102 (formerly codified at 43 U.S.C. § 948). It was
mandatory under the Act “to file with the Secretary of the Interior, and with the
register of the land office where said land is located, a map of the line of such
canal, ditch, or reservoir.” See id.! Section 21 provided that “nothing in this
act shall authorize such canal or ditch company to occupy such right of way
except for the purpose of said canal or ditch, and then only so far as may be
necessary for the construction, maintenance and care of said [reservoir].” See
id., at § 21, 26 Stat. 1102 (formerly codified at 43 U.S.C. § 949).

In its 1894 Circular interpreting and applying the provisions of the Act,
the Department of the Interior stated that sections 18-21 of the Act “grant the
right of way through the public lands and reservations of the United States” for
the use of canals, ditches and reservoirs, constructed both before and after the
Act, “upon the filing and approval of the certificates and maps.” See Circular,
Right of Way—Canals, Ditches and Reservoirs, 18 Pub. Lands Dec. 168, 168
(1894). The Department of the Interior declared that its purpose was to
determine whether the application described the proposed works “in such a
manner that the benefits to be granted by the approval of the Secretary of the
Interior are defined so as to avoid future uncertainty.” See id., at § 28, 18 Pub.
Lands Dec. at 175-76. “The line of survey should be . . . as exactly as possible,
the water line of the proposed reservoir.” See id., at § 8, 18 Pub. Lands Dec. at
172.

Even assuming that the City originally possessed an 1891 Act right-of-
way, it would be important to ensure that the right-of-way has not been
abandoned. Abandonment occurs when the easement holder intends to
abandon the easement. Conversations between Frank Falen and Julie
Hutchinson with the Banning Height Mutual Water Company indicated that
because the flume on the right-of-way has not been maintained for years, the
right-of-way course to the City has changed. While that change may not be

1 Filing with the Secretary of the Interior was required even for rights-of-way located on
Forest Service lands.
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enough to show an intent to abandon the original right-of-way, additional
research is needed to ensure against this possibility.

i. Maintaining the City of Banning’s Right-of-Way.

Assuming that an 1891 Act right-of-way is recognized and has not been
abandoned,? the second step is to determine how to maintain the City’s right-
of-way. Although the Act of 1891 includes the right of maintenance, such right
is subject to “reasonable regulation” by the Forest Service. In most
circumstances and depending on the maintenance proposed by the easement
holder, such reasonable regulation is usually very limited and must be
consistent with the 1891 Act. It is likely that the Forest Service will argue that
subsequently passed environmental statutes such as the Endangered Species
Act (ESA) or the National Environmental Policy Act (NEPA) provides the federal
agency with the legal avenue to “reasonably regulate” any maintenance of an
1891 Act right-of-way. Whether such “reasonable regulation” can occur will
turn entirely on what the City of Banning proposes. For example, the 9t
Circuit has held that the section 7 consultation requirements of the ESA only
apply to “affirmative actions” of the federal agency with regard to 1891 Act
rights-of-way. Western Watersheds Project v. Matejko, 456 F.3d 922 (9t Cir.
2006). In other words, if the City only proposes non-substantial maintenance
of its 1981 Act right-of-way, there would be no requirement for Forest Service
approval, thus no requirement for ESA section 7 consultation. On the other
hand, if what the City is proposing for maintenance is substantial enough so as
to require “reasonable regulation” from the Forest Service, or if the City needs
to expand its right-of-way beyond its original scope, the Forest Service may
have an argument that the City needs authorization meaning that ESA section
7 consultation or other environmental statutes such as NEPA would apply.
The analysis for any of these scenarios will be entirely based upon the
individual facts of what is needed by the City. This firm has written articles
regarding 1891 Right-of-Way rights and has litigated cases declaring and
defending those rights, making the firm well equipped to protect the City’s
1891 rights.

B. Challenging Southern California Edison’s FERC Application.

Even if the Forest Service has no authority to “reasonably regulate” the
right-of-way, other federal agencies may attempt to impose conditions on the
City. Because of the possibility of other federal agencies imposing conditions on
the City, another item that should be considered is Southern California
Edison’s (SCE) September 28, 2010 FERC Application for Surrender of License
for the San Gorgonio Nos 1 and 2 Hydroelectric Project. It would be

2 The scope of an 1891 Act right-of-way is defined by the physical limitation of the system
plus 50 feet on either side from the marginal limit thereof. '
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advantageous to intervene in the FERC application process because it would
ensure that the City of Banning would stay apprised of the FERC proceedings,
would be able to respond to all actions undertaken by SCE with regard to the
FERC application, finally, intervening in a FERC proceeding is also part of the
requirement to exhaust all legal remedies before appealing a FERC decision.
See 15 U.S.C. § 717r(b); see also Halifax Cty., Va. V. Lever, 718 F.2d 649, 652
(4t Cir. 1983). FERC allows the public to intervene in a FERC proceeding if the
movant has or represents an interest which may be directly affected by the
outcome of the proceeding. 18 C.F.R. § 385.214. According to the FERC’s
Notice of Application, the deadline to submit a Motion to Intervene was
December 8, 2010. Traditionally, FERC has been very liberal in allowing parties
to untimely intervene in FERC proceedings. However, that tradition has shifted
to now strictly adhering to the deadlines set by FERC, unless the party “had
good cause for failing to file the motion within the time prescribed.” See
Tennessee Gas Pipeline Co., LLC, 162 FERC § 61, 167 (Issued February 27,
2018). So it would be unlikely that FERC would allow a party to intervene in
SCE’s application to surrender its FERC license. When reviewing the docket, it
appears that the City of Banning did not intervene in the case. However,
Banning Heights did successfully intervene in the case and their interests
should be aligned with the City of Banning. This firm has had several cases in
which it has intervened in FERC proceedings on behalf of landowners to
protect their property interests. One such intervention included a successful
intervention to an application to surrender a license similar to the
abandonment issue presented in this case. So the Falen Law Office is a firm
well equipped and experienced in handling issues before FERC.

C. Consistency Review and Coordination with Federal Agencies.

This firm also has significant experience in assisting local governments
in developing local land use plans to be used to require consistency review and
coordination with all federal agencies. According to NEPA, if in the course of
writing an environmental impact statement (EIS), a local government makes its
land use plan or policy available to the lead federal agency, the lead agency
must “discuss any inconsistency of a proposed action with any approved State
or local plan and laws (whether or not federally sanctioned). Where an
inconsistency exists, the [impact] statement should describe the extent to which
the [federal] agency would reconcile its proposed action with the [local
government] plan or law.” 40 C.F.R. §§ 1506.2, 1506.2(d). Emphasis added.
Additionally, NEPA commands that copies of comments by State or local
governments must accompany the EIS or environmental assessment (EA)
throughout the review process. 42 U.S.C. § 4332(c). This firm has drafted land
use plans that allow for local governments to participate in the federal decision
making process for numerous local entities across the West. Thus, after
discussion with this firm to determine what types of federal decisions may
impact its water rights and rights-of-way, the City may want to consider
adopting a land use plan for “consistency review” purposes.
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D, Exactions.

Finally, actions taken by the Forest Service threatening to withhold
permits and potentially using its power to regulate maintenance of the flume in
order to leverage the parties to give away some of their water rights could
amount to an illegal exaction. Under the right to due process as laid out in the
5t and 14th Amendment of the Constitution, the government may not require a
person to give up a constitutional right in exchange for a discretionary benefit
conferred by the government where the benefit sought has little or no
relationship to the property. Dolan v. City of Tigard, 512 US 374, 382 (1994).
Therefore, the Forest Service cannot take a person’s property without
compensation if the benefit being sought has little or no relationship to the
property being taken.

To establish a taking, a plaintiff must have a legally cognizable property
interest, such as the right of possession, use, or disposal of the property. See
Loretto v. Teleprompter Manhattan CATV Corp., 458 US 419, 435 (1982)
(internal citations omitted). Whether something is a vested property right is a
matter of state law. United States v. Craft, 535 US 274, 278-79 (2002). In
California an established water right is a vested property right protected under
due process. United States v. State Water Res. Control Bd., 182 Cal.App.3d 82,
101 (Ct. App. 1986). Therefore, withholding authorization or a permit in order
to obtain a portion of a water right could possibly be an illegal exaction if there
is not a connection between the benefit sought and the property taken.

In order to see whether there is a connection, a court looks to see
whether there is an “essential nexus” between a legitimate state interest and
the permit condition. Dolan, 512 US at 382. So one of the questions that would
be important to resolve would be, what is the legitimate state interest behind
the US Forest Service regulating construction, maintenance, or operation of the
flume? If there is a state interest, is there a connection between requiring a
forfeiture of a portion of a water right and that state interest?

If an “essential nexus” exists, there must also be a “rough
proportionality” between the degree of the exaction and the impact of the
proposed permit. The government must make some sort of individualized
determination that the required dedication is related both in nature and extent
to the impact of the proposed development. Id. at 391. So another question
that could arise from this case is whether demand for a portion of the water
right is proportionate to the impact of allowing the continued maintenance and
operation of the flume.

This firm is currently in litigation in North Dakota concerning an
exactions issue with a local county. The firm has also analyzed the issue in
Wyoming. Therefore, this firm is intimately versed in dealing with exactions
issues if they arise.
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2. METHODOLOGY

As stated above, FLO would propose that the first step would be to
substantiate that the Forest Service does recognize the City’s 1891 Act right-of-
way and to determine the scope, course and extent of that physical location.
This step would be completed by reviewing the City’s written documentation
and if needed, filing Freedom of Information Act (FOIA) requests to acquire all
the necessary documentation from the Forest Service and/or Department of
the Interior. FLO would also review any possible abandonment concerns and
establish that such abandonment has not happened.

FLO would then review any necessary maintenance or other proposals by
the City to determine that they do not require Forest Service approval (and
subsequent environmental review). If “approval” is required, FLO would assist
the City is trying to revise such requests as to not trigger an environmental
review requirement or would assist the City in seeking authorization from the
federal government in a way that protects the integrity of the City’s water rights
and right-of-way. The firm would also take into consideration exactions issues
and the extra FERC element moving forward.

The determination of the scope of the Forest Service regulations and the
application of other environmental laws such as the ESA and NEPA will totally
be dependent upon each project that the City of Banning needs to complete to
maintain and continue using its right-of-way and water rights.

There are no city-owned facilities or property which we are proposing to use,
lease, purchase or rent.

3. STAFFING

Employee Position | Functions to be Performed | Anticipated
Hours of
Service
Franklin J. Falen Attorney | Supervisory legal research, |Step 1 -
analysis and advice to the unknown; Step
City. 2 - unknown3

3 Step 1 would include reviewing the City and/or federal government files to substantiate

that the Forest Service does recognize the City’s 1891 Act right-of-way and to determine the
scope, course and extent of that physical location. Depending upon the documentation in the
City’s files, this step could take a very short period of time or a much longer period if the
documentation must be retrieved from archived federal agency files or the documentation is
not well organized. Step 2 would include reviewing the City’s proposals for maintenance of its
right-of-way. Without reviewing those proposals, it is not possible to include a time and cost
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Brandon L. Jensen | Attorney | Supervisory legal research, | Step 1 -
analysis and advice to the unknown; Step
City. 2 — unknown
Conner G. Nicklas | Attorney | Legal research, analysis and | Step 1 -
advice to the City. unknown; Step
2 - unknown

See Appendix A for Resumes of designated individuals.

4. QUALIFICATIONS

Falen Law Offices, LLC

Falen Law Offices, L.L.C., formerly known as the Budd-Falen Law
Offices, L.L.C., has been serving property owners and local governments for
over 25 years. The firm provides legal representation regarding endangered
species, clean water, private property ownership and use, federal lands, local
government involvement, local zoning and property rights, energy law, and
other areas of law affecting local governments, ranchers, farmers, and other
landowners in the federal courts of the United States of America and in the
various state courts where its attorneys are individually licensed to appear
(Colorado, Montana, Nebraska, New Mexico, North Dakota, South Dakota, and
Wyoming). The attorneys of this firm have also represented clients in other
states for specific matters when those states allowed FLO attorneys to appear
pro hac vice or assist in matters out of the courtroom. The firm also represents
industry clients in BLM and Forest Service administrative appeals as well as in
litigation arising under the Endangered Species Act (ESA), the Federal Lands
Policy and Management Act (FLPMA), the National Environmental Policy Act
(NEPA), National Forest Management Act (NFMA), the Clean Water Act (CWA)
and other environmental statutes. In addition, the firm represents landowners
with issues related to oil and gas, wind energy, solar energy, pipelines, eminent
domain and condemnation.

Franklin J. Falen

Frank, along with his wife Karen Budd-Falen, founded Falen Law Offices
in 1992. Before establishing the law firm, Frank served as Chief Administrative
Officer for the Washington Cattlemen’s Association in Ellensburg, Washington.
In that position, Frank developed position papers and statements supporting
and protecting the State’s livestock industry, and reviewed and provided

estimate. FLO would be willing to provide the City with a cost estimate once it knows the scope
of what is needed from the city.

RESPONSE TO RFP # 19-011 - City of Banning, California 9| Page



Page 443

comments on State and National legislative proposals affecting private property
rights and agriculture.

Frank’s legal practice includes litigation regarding zoning and land use
issues, public and federal lands issues, environmental laws, and negotiation of
wind contracts, pipelines and transmission line right-of-ways, and oil and gas
leases on behalf of landowners. Frank also works on generational succession,
and estate and tax planning for agricultural based estates. Frank pioneered the
concept of landowner group negotiation on such major right-of-ways as the one
for Keystone XL, ONEOK, Hiland, Black Hills Power and others. These groups
often consist of landowners comprising several hundred miles of a project’s
proposed right of way. The projects require understanding and coordination of
the legal and political issues involving landowners, project proponents,
numerous local governments and state and federal agencies. These projects
are multi-jurisdictional and involve hundreds of millions of dollars. Frank has
taught Continuing Legal Education classes on the topics of zoning, subdivision
and land use planning and is a frequent presenter at wind, property rights, oil
and gas, condemnation law, and easement negotiations related seminars and
meetings. Frank is continually involved in legislative matters affecting
agriculture in several states by providing expert testimony and analysis.
Separately Frank also owns and manages ranching and other property related
business in Wyoming and Nevada.

Frank is a member of the Wyoming Agricultural Hall of fame and for the
last several years, has been a volunteer coach for Future Farmers of America
Ag issues teams for East High School in Cheyenne. FLO is also a strong
supporter of 4-H as a top buyer at the local county fair and through participate
in the 4-H scholarship program.

Brandon L. Jensen

Brandon maintains an extensive civil practice focused on natural
resources, water and public lands law, environmental litigation, federal
livestock grazing, land-use and property rights. He also frequently represents
landowners with respect to matters involving traditional uses of federal public
lands, including livestock grazing and rights of access, and the negotiation of
customary uses of private land, such as surface use agreements, rights-of-way,
easements, oil and gas leases, and private land leases for the development of
wind energy. Brandon has over seventeen years of experience representing
clients in administrative matters before the Department of the Interior and the
Department of Agriculture, and in numerous state and federal courts
throughout the West. Over the years, Brandon has successfully represented
clients in all types of environmental and natural resource matters.
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Conner G. Nicklas

Conner was heavily involved at the University of Wyoming College of Law
where he received his law degree and graduated with honors in the top 10 of
his class. He was a staff member for the Wyoming Law Review. He was a law
school ambassador and mentored incoming law students. He was the Vice-
President of the Blume Chapter of Phi Alpha Delta Law Fraternity
International, which completed several service projects and community
outreaches in Laramie and is currently the largest law fraternity at the
University of Wyoming. Conner also was a member of the University of
Wyoming College of Law’s Energy, Environmental and Natural Resources Clinic
(EENR Clinic). The EENR Clinic allows members to work with the Wyoming
Attorney General’s Office and environmental law work on behalf of the state. As
a member Conner successfully argued a show of cause hearing before the
Wyoming Oil and Gas Conservation Committee, made recommendations to the
Wyoming Department of Environmental Quality on behalf of the Attorney
General’s Office on how to be in compliance with Equal Protection Laws while
awarding grants and issuing permits, and attended internal meetings with the
Wyoming Attorney General’s Office, including negotiations and preparations for
appeals to the 10th Circuit. Conner also helped published an article on behalf
of the University of Wyoming College of Law and the Haub School of Natural
Resources outlining Federal and local water quality requirements. As an
associate at the Falen Law Offices, Conner has written Amicus Briefs to the
United States Supreme Court regarding the Endangered Species Act, assisted
in drafting land use plans for local counties and conservation districts, and
participated in multi-million dollar negotiations with pipeline companies on
behalf of landowners across Montana, Wyoming, and Colorado.

References for Similar Services

Cupps, et al v. Pioneer Canal-Lake Hattie Irrigation District, U.S. District Court
for the District of Wyoming, Case No. 16-cv-86/ 10th Circuit Court of Appeals
Case No. 18-8024

Client Name: Mark Cupps

Project Description: Quiet Title Litigation

Project Start and End Dates: April 2016 — present

Client Project Manager Name, Telephone Number and Email Address:
Mark Cupps, 307-742-2615, cuppsdrm@lariat.net

Baker Ranches, Inc., et al. v. Zinke, et al., US. District Court for the District of
Nevada, Case No. 18-cv-261
Client Name: Craig Baker, Baker Ranches, Inc.
Project Description: Quiet Title Litigation
Project Start and End Dates: June 2018 - present
Client Project Manager Name, Telephone Number and Email Address:
Craig Baker, 775-234-7103, cbakerlcz@hotmail.com
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Bradley, et al. v. Schafer, US. District Court for the District of Montana, Case
No. CV-08-85/10th Circuit Court of Appeals Case No. 10-36141

Client Name: Beau Bradley

Project Description: Quiet Title Litigation

Project Start and End Dates: December 2008 - March 2012

Client Project Manager Name, Telephone Number and Email Address:
Beau Bradley, 406-684-5939

S. FINANCIAL CAPACITY

n/a

6. FEE PROPOSAL

Fees for legal services rendered by this firm are charged on the basis of
the time spent. Services rendered by senior level attorneys are billed at an
hourly rate of $280.00, second level attorneys at $250.00, third level attorneys
at $230.00 legal interns and paralegals at $150.00, and legal secretaries who
perform work not requiring the direct services of an attorney at $75.00.

7. DISCLOSURE

FLO, nor any of its employees, have any current business or personal
relationships with any current Banning elected official, appointed official, City
employee, or family member of any current Banning elected official, appointed
official, or City employee.

RESPONSE TO RFP # 19-011 - City of Banning, California 12 | Page
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APPENDIX A

RESUMES OF KEY PERSONNEL
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FRANKLIN J. FALEN
FALEN LAW OFFICES, LLC
300 E. 18t Street

P.O. Box 346

Cheyenne, WY 82003

307-632-5105 - Telephone
307-635-2541 — Facsimile
frank(@ buddfalen.com

Education: UNIVERSITY OF WYOMING College of Law — J.D., May 1993
1000 E. University Ave., Laramie, WY 82071

UNIVERSITY OF NEVADA AT RENO - B.S., Agricultural Economics,
1985
1664 N. Virginia St., Reno, NV 89557

Experience:  Owner
Falen Law Offices, LLC, Cheyenne, WY - 1993-Present
300 E. 18t Street/P.O. Box 346
Cheyenne, WY 82003

Practices in zoning and land use issues, public and federal lands
issues, environmental laws, wills and estates, condemnation, and
land exchanges. Developed successful process for negotiating
pipeline, powerline, wind farm and other large easements and rights-
of-way on behalf of private property owners.

Licensed to Practice Law in the States of WY, NE, ND and SD.

Chief Administrative Officer

Washington Cattlemen’s Association - 1987-1990
Ellensburg, WA

Developed position papers and statements supporting and protecting
the State’s livestock industry, and reviewed and provided comments
on State and National legislative proposals effecting private property
rights and wilderness proposals. Assisted with creation of statewide
advocacy effort opposing wild and scenic rivers designations; worked
closely with the Board of Directors in implementing Association
policy, directed staff activities, and managed the Association’s
financial and business affairs.

Legal Intern

Federal Lands Legal Foundation - 5/1992 -8/1992
Cheyenne, WY

Completed exhaustive historical and legal review regarding private
property rights and grazing rights on federal lands. Research was
published by the University of Idaho’s College of Law in the Spring of
1994.
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Awards: Wyoming Outstanding Ag Citizen of the Year - 2001
Teaching: Taught CLE classes on the topics of zoning and land use planning;

Frequent presenter at wind related seminars and meetings.

Personal: I grew up in Northern Nevada where my family owns and operates a
large cattle ranch which includes both federal and private lands. 1 am
personally involved with all areas of my family’s business including
planning, production, marketing, and quality assurance. My wife,
Karen Budd-Falen and I also have a ranching operation in Cheyenne,
Wyoming. We have two adult children, Isaac (Reva House) and Sarah
(Hunter Perala) and one grandson, Wesley John Falen.
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Conner Nicklas
1252 N. 19* St. e Laramie, WY 82072 ¢ (970) 531-1238 ¢ cnicklas@uwyo.edu

Education

University of Wyoming College of Law, Juris Doctor Candidate, Expected May 2017

GPA: 3.635, Class Rank: 7/69, Academic Honor Roll: Dean’s List: Fall: 2014, 2015, 2016; Spring 2015, 2016
Organizational Involvement:

o Wyoming Law Review: Staff Member

e Natural Resource Law Club member

e University of Wyoming Rural Law Center-Legislative Research Services: Director

e PhiAlphaDelta: Vice-Justice, Fall 2014 — present

e law School Ambassador

Competitions:

e ABA Negotiations Competition, Spring 2015; ABA Negotiations Competition Semifinalist, Spring 2016; Davis and
Cannon Environment and Natural Resources Law Competition, Fall 2015, 2016; Oil and Gas Lease Negotiations
Competition, Spring 2016

Major Research Projects:

e ConnerNicklas, Critical Analysis of Colorado’s Use Variance Statute Comparedto General Application of Use
Variances (2014) (Land Use Law, Professor Alan Romero).

» ConnerNicklas, Improvementson Colorado’s Assured Supply Laws in Connection with Land Use Planning (2015)
(Advanced WaterLaw, ProfessorJason Robison).

Clearwater Christian College, Clearwater, Florida, Bachelor of Arts in Pre-Law Studies, December 2013
GPA: 3.6, AcademicHonor Roll: President’s List Fall 2010; Dean’s List Spring 2010 to Fall 2013
Leadership/Organizational Involvement
e Political Club: Vice-President, 2011-2014
e “StudentLeadership and Mentors” (SLAM Team) Mentor, 2012-14
¢ Republican National Convention School Representative, Tampa, Florida, 2012
Thesis:
e ConnerNicklas, The Impending Water Crisis in the West (2010) (addressingthe potential water crisis the
Western United States faces in the next century and the ramifications of such a crisis if no solutionis found }.

Experience

University of Wyoming Rural Law Center- Legislative Research Services, Laramie, WY

Director January, 2017 — Present
e Directand supervise research regarding extraterritorial jurisdiction for municipalities
e Manage a website forthe research to be compiled
e Write the overall work product created from the research

University of Wyoming Energy, Environment, and Natural Resource Law Clinic, Laramie, WY
Clinic Member August 2016 - Present
e Preparelegal documents such as motions tointervene and answers to complaints.
Research environmental issues in orderto give legal advice tostate officials.
Attend meetings with assistant attorney generals conducting official state business.
Participate in mock trial in anticipation of oral arguments in front of the 10" Circuit.
Attend oral argument before the 10* Circuit.
Represent the Qil and Gas Conservation Commission at a Show of Cause Hearing for revocation of a bond from
an oil company.
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Friends of Fish Creek, Jackson, WY
Research Assistant, September2016 - Present

Research the regulatory mechanism to protect water quality in alocal tributary in Northern Wyoming

Meet with members of the community to discuss the issues surrounding the tributary

Write an article for publication concerning how regulations can possibly be used to protect the quality of the
tributary

Welborn, Sullivan, Meck, and Tooley, Casper, WY
SummerlLaw Clerk, June 2016 —-August 2016

Participatedin acivil trial worth several million dollars

Researched and drafted memos forthe firm that were giventoclients.

Drafted legal documents, including, articles of organization, probate documents, and motions to compel.
Participated in interrogatories and client interviews in which | gave clients legaladvice.

Grand County Attorney’s Office, Hot SulphurSprings, CO

Intern,
[ ]

e o o @

May 2015 — August 2015
Drafted and Filed court documents forvarious legal actions including law suits for emergency medical services
collections, motions to dismiss, and complaints.
Assisted the County Board of Adjustmentsinappeals of the County Assessor’s decision.
Attended water negotiations with other Western Slope communities regarding the purchase of waterrights
Drafted contracts forthe county, including service and construction contracts forvarious county activities.
Drafted legal letters forthe county, including cease and desist letters and letters notifying tenants that their
damage deposits were forfeited.
Drafted resolutions forthe Board of County Commissioners.
Researched and drafted memos covering several issues, including attorney ethics, utility law, and nepotism.

Community Involvement & Leadership

Dress for Success: Created a clothes drive in which local attorneys donated professional clothing to law students who
could not afford them, March 2016- September2016.
Young Life: Team Leader & Membership Development Coordinator, August 2010-August 2014.

References
Roh_ert Franek Jason Robison Hampton O'Neill
Assistant County Attorney Assistant Professor Shareholder

Grand County, Colorado

University of Wyoming College of Law ~ Welborn Sullivan Meck and Tooley

Phone: (970) 725-3045 Phone: (307) 766-6417 Phone: (307) 234-6907
Email: rfranek@co.grand.co.us Email: jrobisc8@uwyo.edu honeill@wsmtlaw.com
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APPENDIX C
PRICE PROPOSAL
Staff Members’ Hourly Rates:
Employee Job Title Hourly Rate
Franklin J. Falen Attorney $280.00
Brandon L. Jensen Attorney $280.00
Conner G. Nicklas Attorney $250.00

Reimbursable Expenses:

Supplies/Copies/Printing/ Westlaw Legal Research- $300.00

Mileage/Travel Cost:

Mileage: $1,276.00

Travel from Cheyenne, WY to Banning, CA and miscellaneous miles (2200
miles) @ $0.58/mile for estimated 6 trips

Flights: $300.00 per person

Roundytrip airline ticket from Denver, CO to Banning, CA

Rental Vehicle: $480.00

12 days @ $40/day for estimated 6 trips

Motels- $1,200.00 per person

12 nights @ $100/night for estimated 6 trips

Food- $492.00 per person

12 days @ $41/day for estimated 6 trips

RESPONSE TO RFP # 19-011 - City of Banning, California
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APPENDIX D
DISCLOSURE OF GOVERNMENT POSITIONS

Karen Budd-Falen, former owner and attorney with Falen Law Offices,
LLC f/k/a Budd-Falen Law Offices, LLC, currently holds a position as General
Solicitor for Parks and Wildlife in Washington, D.C.

RESPONSE TO RFP # 19-011 - City of Banning, California 16 | Page
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APPENDIX E
DISQUALIFICATIONS QUESTIONNAIRE

Has the Consultant, any officer of the Consultant, or any employee of the
Consultant who has proprietary interest in the Consultant, ever been
disqualified, removed, or otherwise prevented from bidding on, or completing a
federal, state, or local government project because of a violation of law or safety
regulation?

Yes No X

RESPONSE TO RFP # 19-011 - City of Banning, California 17| Page
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APPENDIX F

RFP#19-011 - ADDENDUMS NO. 1 & NO. 2

RESPONSE TO RFP # 19-011 - City of Banning, California 18 | Page



Page 457



Page 458

REP#19-011 Addendum# |

RFP CLARIFICATION

RESPONSE TO ALL QUESTIONS IN RED

1. Will the City accept a bid for specific line items included in the scope of work or is it required that
the successful bidder respond for all items requested in the scope of work?

a. Yes, the City will accept bids for specific line items. It should be noted that the City's
priority project is the San Gorgonio Flume Conveyance project. The City will be looking
specifically for strengths related to Water Rights, Property Rights, Federal Lands Use and
Right-of-Way Statues and experience in dealings with the Forest Service and the Federal
Energy Regulatory Commission. Additionally, the City may consider hiring multiple firms
to provide the City with services related to specific tasks.

All other provisions of the request for quote shall remain in their entirety.

Vendors hereby acknowledge receipt and understanding of the above Addendum. Complete and
submit this Addendum with your bid.

Signature Date Company Name
Typed Name and Title Address
City State Zip

Page 2 of 2
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ATTACHMENT 4

(Churchwell White, LLP Proposal)
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Background and Project Summary

We have evaluated the City of Banning’s (“City”) needs based on the Scope of Work set
forth in the Request for Proposals (“RFP") and have no exceptions to the services
listed. We understand the scope of services to include, but not be limited to, the
following:

- Provide advice to City staff on matters of law, including but not limited to water
rights.

. Attend City Council meetings on an as-needed basis. Regular meetings are held
on the 2" and 4t Tuesday of each month beginning at 5:00 pm.

« Attend other meetings such as Committee meetings requested by the Public
Works Director.

« Research and interpret laws, court decisions and other authorities in order to
prepare legal opinions to advise the Public Works Director and City staff on legal
matters pertaining to City interests.

« Provide legal assistance and consultation to the Public Work Director or designee
as requested on matters of property acquisitions, eminent domain, property
rights and property management, encroachment, lease agreements and
easements.

. Legal services and specialties shall be required that address California
Department of Fish and Wildlife (lack and streambed alterations), US Army Corps
of Engineers (Clean Water Act Section 404), and Regional Water Quality Control
Board (Clean Water Act Section 401).

« Provide Water Law legal services that addresses future legal agreement needs
between the City and Banning Heights Mutual Water Company regarding surface
and ground water allocations.

- Provide legal services pertaining to land use issues, including, but not limited to,
property acquisitions, easements, public improvements, dedications and rights of
way.

. Legal services related to the Sustainable Groundwater Management Act (“SGMA").

« Provide legal services related to the transfer of the San Gorgonio Flume
Conveyance System, provide consultation in dealing with the National Forest
Service (e.g. land use, FLPMA, etc.), provide consultation in dealing with the
Federal Energy Regulatory Commission.

. Provide legal services pertaining to the Beaumont Basis Wastermaster.

« Provide legal services for regulatory permitting.

Proposal to Provide Retainer for Legal Churchwell White wp Background and Project Summary
Counsel Services - City of Banning November 16, 2018 |1
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Methodology

Implementation Plan

Transference of Institutional Knowledge

One of the first steps that we take with a new client is to arrange an initial “kick-off”
meeting between our team and the City. This would include the proposed legal team
and any other relevant attorneys or legal staff who may assist the City during our
representation, as well as the City Manager, City Attorney, and other City staff. This
meeting will discuss our firm's processes, the City’s goals and expectations, and any
ongoing legal issues. This meeting helps us to better understand the City's needs and
goals, while giving the City an opportunity to familiarize itself with our Firm. We do not
bill for this meeting.

Legal Needs and Issue Prioritization

Ms. Brenner will work closely with the City to provide legal counsel specialty services
as it relates to the City's flume project, protecting its water rights, negotiations related
to the Sustainable Groundwater Management Act, and other matters as requested by
the City. We understand the City's needs to protect its water rights, infrastructure,
land uses, and other interests. These complex issues require tactful guidance. Ms.
Brenner is well versed providing such guidance to public entities.

The Firm prioritizes work based on need and demands. Ms. Brenner will use her
expertise to assign work to the appropriate attorney or staff member to complete
projects for the City. The Firm also utilizes several tasks and file management systems
to efficiently monitor project progress to completion. We also have our own server, so
attorneys can easily and securely access these systems while out of the office. If an
issue requires immediate attention, we will make every effort to meet that demand.
For all our work, we strive to deliver timely results while maintaining a balance
between expectations and costs.

Legal Resource Coordination

Churchwell White is well positioned to advise public clients on a wide range of issues.
Ms. Brenner has extensive experience in water law, land use and planning, public law,
environmental law, and natural resources law. If an issue arises that is outside of Ms.
Brenner's specialty, often one of the other attorneys in our firm is knowledgeable and
has the expertise to handle such issues. By utilizing other attorneys at our firm, we
can reduce costs and ensure the quality of work remains to our standards. Throughout
this process, we would keep the City informed of any additional attorney assignments,
to ensure that the City is comfortable with the assignment.

Proposal to Provide Retainer for Legal Churchwell White LLp Methodology
Counsel Services - City of Banning November 16, 2018 | 2
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Client Satisfaction

We believe we are an extension of the City and, therefore, are committed to being
readily accessible to the City Council, City Manager, City Attorney, and staff. We have
found that the primary method of ensuring client satisfaction is keeping an open line
of communication between our attorneys and our clients. Our attorneys are equipped
with cell phones, laptops, and remote access to our server. Not only does this allow
them to work on the go, but also allows them to remain accessible to clients, even
when out of the office.

As part of our effort to ensure client satisfaction, Churchwell White also provides
several complimentary services. For example, our legislative advocacy team is
committed to staying at the forefront of legal developments, including pending and
newly adopted legislation and regulations that directly affect our clients. We regularly
send out complimentary e-alerts to clients on a variety of relevant topics, including
new and ongoing legislation, court rulings, and weekly updates from the Capitol.

Project Schedule

We prefer to meet with the City Manager, City Attorney, and City staff for the “kick-off”
meeting within the first month we become counsel. This meeting will lay the
foundation for the specific needs and goals of the City and how our Firm can assist
with those needs and goals. From there, Ms. Brenner can assess a realistic schedule
for completing specific projects and assignments. Qur Firm is large enough to easily
absorb additional service needs from the City, while still small enough to maintain
competitive rates. In general, the types of projects within the City’s scope of work take
about 2-4 years to complete. However, the City’s flume project and water rights are
complicated matters and each project will have to be individually assessed to
determine specific project schedules.

Specific Tasks Required from the City

To provide the requested Legal Counsel services, the City will need to provide us with
the appropriate background, information, and documentation relevant to the City’s
current issues and long-term goals. Cooperation and coordination between the City
and our Firm is vital to ensure that the appropriate legal services are provided in an
efficient and cost-effective manner.

Another key element to meeting client expectations is receiving meaningful feedback.
To solicit and track comments from all interested stakeholders, we use file
management and email systems to track documents and communications with clients.

Proposal to Provide Retainer for Legal Churchwell White LLp Methodology
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Churchwell White currently uses Worldox as its primary file management system.
Worldox allows our attorneys and legal staff to accurately track document creation,
ownership and changes, as well as incorporates state-of-the-art review systems. The
Firm can provide files electronically or via mail. Clients can upload and download
documents and files of all types and sizes through the Firm's secure client portal.

Innovative Approaches

Capitol Lobbying Services

Churchwell White stands out from the rest by providing in-house legislative and
governmental affairs services for our municipal clients. Our governmental affairs and
lobbying attorneys are well respected for their effective approach at getting the job
done. Randy Pollack, one of the Firm's partners, has over 25 years of experience
working in and around the State Capitol as a legislative advocate. As a former chief
consultant and chief of staff to an Assembly Member, Mr. Pollack has well established
relationships with legislators and staff of both parties, which are instrumental in
laying a foundation for effective representation for our clients. The Firm offers
lobbying registration and basic lobbying services for no additional charge. These
services include bill monitoring and providing each of our clients a Legislative Update
booklet and custom trainings at the end of the year. These services have proven useful
to other clients, such as when we helped pass legislation to amend the Public Records
Act to keep sensitive financial information exempt from disclosure.

Institutional Knowledge Continuity

As an integral piece of Churchwell White's approach, our legal counsel services are
primarily provided by a partner and assisted by one to two other dedicated attorneys.
This approach ensures that we provide our clients with more rapid response time,
varied expertise developed by our diversified legal practitioners, disbursement of
client institutional knowledge, and inherit continuity in our provision of legal services.
Our firm’s low turnover rate ensures that the attorneys assigned to the City will retain
the institutional knowledge to effectively meet its needs.

Use of City Facilities or Property

The Firm does not propose to use any City owned facilities or property at this time.
While attending meetings, the Firm would request access to the City's internet to
utilize our own remote file management and sharing systems. Through our remote
access terminal, all of our attorneys are able to access the Firm's own server, files,
and systems. By staying connected, our attorneys can minimize use of City facilities
and properties while continuing to provide the same level of service on the go.

Proposal to Provide Retainer for Legal Churchwell White LLp Methodology
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Staffing

Our Firm is committed to proposing the most qualified attorney(s) to meet the needs
of each client. In line with that commitment, the Firm proposes Barbara A. Brenner to
lead the City's legal team. As Legal Counsel, Ms. Brenner would have day-to-day
responsibility to the City and staff, supervise all provided legal services, and ensure
that the most qualified attorneys are responding to the City's needs. The Firm also
proposes Kerry Fuller and Vincent Vu to assist Ms. Brenner to meet the City's needs.
Our proposed legal team has extensive experience representing municipalities and
special districts, with particular experience in representing public water purveyors.
Resumes for our team are included under the “Resumes” tab of the proposal.

Primary Legal Counsel: Barbara A. Brenner

Barbara A. Brenner has developed a highly sophisticated environmental law practice,
particularly in the areas of water, eminent domain, land use, energy and
environmental law, special district representation, project entitlements, and
regulatory compliance for both state and federal matters. She has over 20 years’ worth
of experience representing California special districts that provide agricultural and
urban water, wastewater treatment, storm drainage and other services. Ms. Brenner
has special insights into the unique needs of the water community, which includes
experience working as special counsel to the judge for the Chino Basin adjudication.
Most recently, she secured a favorable jury verdict in a water rights challenge involving
multiple plaintiffs and defendants, establishing a prescriptive right to pump
groundwater for a municipal client.

Ms. Brenner's water law practice includes permitting of surface water rights, assessing
and defending groundwater pumping rights and conjunctive use projects, litigation to
protect and acquire water resources, state and federal water contract interpretation
and negotiation, and review of pending legislation. Her experience includes working
with the United States Forest Service (“USFS") to obtain permits and applications,
Federal Energy Regulatory Commission on permitting matters, Department of Water
Resources on State Water Project matters, and with the U.S. Bureau of Reclamation on
Central Valley Project matters. She works regularly with public and private clients to
secure water resources permits for new water rights, process change petitions, license
existing rights, negotiate short-term and long-term water transfers, implement
conjunctive use programs, and manage long-term water supply planning. Ms. Brenner
has assisted special water districts on regulatory compliance and permitting matters
for an irrigation canal on federal land. Ms. Brenner also has extensive experience in
eminent domain matters, having guided numerous parties through the process to

Proposal to Provide Retainer for Legal Churchwell White Lp Staffing
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obtain a fair deal. Through these experiences, Ms. Brenner has developed strong
relations with environmental consulting firms, engineering firms, and appraisers.

Ms. Brenner is an active member of the Association of California Water Agencies
(“ACWA"), where she serves as a member of the Legal and Legislative Committees.

Ms. Brenner has successfully represented public and private clients in litigation. A few
examples of her recent court successes include:

. Steinbeck Vineyards #1, LLC v. County Of San Luis Obispo, et al. (2018), in a case
where hundreds of plaintiffs sued five municipal and local water purveyors, Ms.
Brenner successfully defended her client in this quiet title to groundwater by
establishing a prescriptive right to pump groundwater.

« RFP v. SSWD, in which she successfully defended a private company's pre-1914
water rights against the reallocation of those rights by the Scott and Shasta
Valley Watermaster.

- Mount Shasta Bioregional Ecology Center v. County of Siskiyou (210 Cal. App. 4th
184), where she successfully defended CEQA approvals for a co-generation plant,
with costs awarded on appeal.

Attorney Name: Barbara A. Brenner

Areas of Practice: Water Law, Land Use and Planning, Eminent Domain,
Environmental Law & Natural Resources

Office Location Sacramento, CA

Proposed Role and Legal Counsel

Services: . Provide general legal advice, consultation, and

opinions to the City regarding its flume project,
water rights, SGMA, state and federal land use laws,
and water and environmental compliance issues;

. Provide legal services related to the acquisition of
water resources infrastructure;

« Assist the City on federal regulatory permitting and
compliance issues with USFS and FERC;

- Negotiate on the City's behalf on matters pertaining
to SGMA and water rights and allocations;

- Provide legal assistance and consultation to the City
as requested on matters of eminent domain, real
estate transactions, property rights, land use affairs;

Proposal to Provide Retainer for Legal Churchwell White LLp Staffing
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« Provide counsel pertaining to future water needs,
including surface and groundwater allocations,
regulatory permitting, Beaumont Basin
Watermaster, and other regulatory agencies;

» Review environmental documents in connection
with permitting and regulatory compliance;

« Assist the City with bond issuances, impact fee
updates and other finance mechanisms; and

. Attend required City Council meetings and
requested committee meetings.

Years of Experience in
Public Sector Law:

27

Legal Training:

J.D., McGeorge School of Law, 1989
L.L.M., Pace University School of Law, 1993

Date of Admission to the
California State Bar:

12/1989

Types of Clientele:

« General Counsel for Georgetown Divide Public Utility
District, 2013-Present; General Counsel for Rio
Linda/Elverta Community Water District, 2014-
Present; General Counsel for Grizzly Flats
Community Services District, 2014-Present; General
Counsel for Reclamation District 799, 2016-Present;
General Counsel for the North Yuba Water District,
2017-present

. Special Counsel to Merced Irrigation District, Nevada
Irrigation District, and to cities of Ceres, Dixon,
Oakdale, Patterson, Riverbank, and San Bruno

« Represents private companies and landowners in
water and environmental matters, such as Crystal
Geyser Water Company, Collins Pine Company,
Roseburg Forest Products, and Marble Mountain
Guest Ranch

Assistant Legal Counsel: Kerry Fuller

Kerry Fuller provides clients advice on issues related to water law and environmental
compliance, as well as municipal and special district law, including the regulatory
permitting and compliance, land acquisition, and infrastructure development. Ms.
Fuller's water law and environmental compliance practice involves advising both
public and private clients on matters relating to water rights, water quality, and the

Proposal to Provide Retainer for Legal
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environmental permitting process. Her experience includes advising public water
purveyors on compliance with the SGMA, through both cooperative agreements and
independent GSA formation, as well as litigation involving groundwater rights. She has
also assisted in the successful defense of a private timber company in a Clean Water
Act citizen suit and has been involved in several projects that require environmental
review under CEQA and the 401, 404, and streambed alteration permitting schemes.

Ms. Fuller has helped public entities obtain new federal permits and private land
owners obtain special permits from the USFS. Most recently, Ms. Fuller assisted Ms.
Brenner in Steinbeck Vineyards #1, LLC v. County Of San Luis Obispo, et al. (2018),
where she helped obtain a favorable jury verdict, establishing a prescriptive right to
pump groundwater for a municipal client.

Attorney Name: Kerry A. Fuller

Areas of Practice: Water Law, Environmental Compliance and Permitting,
Public Law

Office Location: Sacramento, CA

Proposed Role and Assistant General Counsel

Services: - Provide legal advice, consultation, and opinions to

the City and staff related to water law, lake and
streambed alterations, Clean Water Act compliance,
and Regional Water Quality Control Board issues;

« Assist with legal services and consultation regarding
water rights, land use, SGMA, regulatory permitting
and compliance, and Beaumont Basin Watermaster;

« Provide legal services related to the acquisition of
water resources infrastructure;

. Assist with negotiates on the City's behalf for SGMA
and water rights and allocation issues;

. Review of agreements, contracts and related
documents, forms, notices, and other documents
required by the City;

. Attend required or requested meetings and
workshops, as needed.

Years of Experience in 4

Local Public Sector Law:

Legal Training: J.D., University of California, Davis
Date of Admission to 12/2013

California State Bar:

Proposal to Provide Retainer for Legal Churchwell White e Staffing
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Types of Clientele: - Deputy General Counsel for Georgetown Divide
Public Utility District, 2015-Present; Deputy City
Attorney for the City of Newman, 2015-Present;
Deputy General Counsel for Reclamation District
799, 2016-Present

« Assists special district clients with issues relating to
the Brown Act, Ethics and Conflicts of Interest,
Environmental Compliance, rate setting, water
quality and water rights

Assistant Legal Counsel: Vincent Vu

Vincent Vu provides counsel on issues related to environmental law, water law,
regulatory compliance, utilities law, land use affairs, litigation, and code enforcement
matters. Mr. Vu has a strong litigation background, which helps him advise clients on
how to avoid litigation or, if inevitable, how to successfully prepare for litigation. He
has extensive experience with code enforcement matters and utilities law, including
terminating delinquent utilities accounts and prosecuting public nuisance issues. Mr.
Vu also advises clients on water rights issues, helped to defend those water rights
from other parties, and environmental permitting and compliance matters.

Prior to joining Churchwell White, Vu was a Criminal Prosecutor with the Los Angeles
City Attorney’s Office, Central Trials Unit, where he worked on hundreds of criminal
misdemeanor prosecutions—handling jury trials, motions, and other proceedings on a
daily basis. During this time, he gained extensive courtroom and trial experience. His
criminal litigation perspective transitioned well into a municipal practice, particularly
for code enforcement and other litigation matters. Since then, he has expanded his
practice to include substantive water and environmental issues, with a particular focus
on defending municipal clients in complex litigation matters. He has experience with
environmental policy laws, including CEQA and NEPA.

Attorney Name: Vincent Vu
Areas of Practice: Environmental Compliance, Code Enforcement,
Litigation, Water Law

Office Location Sacramento, CA

Proposed Role and Assistant General Counsel

Services: « Provide legal advice, consultation, and opinions to
the City regarding water rights, environmental law,
and regulatory law;

Proposal to Provide Retainer for Legal Churchwell White LLp Staffing
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« Provide counsel on litigation matters as it pertains
to water, environmental, and regulatory compliance
issues and as requested by the City;

« Help defend the City's water rights and negotiate
future water rights on the City's behalf;

« Review environmental documents in connection
with permitting and regulatory compliance;

« Attend required or requested meetings and
workshops, as needed.

Years of Experience in 2
Public Sector Law:
Legal Training: J.D., University of California, Hastings College of Law
Date of Admission to the |12/2015

California State Bar:
Types of Clientele: . Advises special district and city clients in matters
involving water law, land use, environmental
compliance, project entitlements, code
enforcement, and utilities law

Anticipated Hours of Service

As previously mentioned, the initial kick-off meeting between the City and our team
members, would allow Ms. Brenner to better determine the City's legal needs and
anticipated hours of service.

Qualifications
Key Staff

In addition to the proposed legal team, the Firm's other partners, of counsel
attorneys, and associates are highly trained and gualified in a wide range of legal
areas. The Firm currently consists of 18 attorneys, including eight partners, three of
counsel attorneys, and seven associate attorneys. We also have one legislative
advocate, one law clerk, one firm administrator, three paralegals, two legal
secretaries, one billing assistant, one project assistant, one marketing coordinator,
and one receptionist. Below is a list of the Firm’s areas of expertise and the attorneys
that practice in each area. Full resumes detailing each attorney’s background and
experience may be found under the “Attorney Resumes” tab of the proposal.

« Water Rights: Barbara Brenner, Robin Baral, Kerry Fuller, Vincent Vu

Proposal to Provide Retainer for Legal Churchwell White Lp Qualifications
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- Environmental and Natural Resources: Barbara Brenner, Robin Baral, Kerry Fuller,
Vincent Vu

. Land Use and Eminent Domain: Barbara Brenner, Robin Baral, Kerry Fuller,
Douglas White, Nubia Goldstein

« Litigation: Steve Churchwell, Barbara Brenner, Nubia Goldstein, Kimberly

Horiuchi, ). Scott Miller, Vincent Vu, Elaine Won

Administrative and Regulatory Action: Steve Churchwell, Barbara Brenner

Employment and Labor Law, Workplace Investigations: Debra Hinshaw Vierra,

Kimberly Horiuchi, Meg Wilson, Helane Seikaly

Summary of Firm’s Demonstrated Capability

Churchwell White was established in 2013 by partners Steven Churchwell, Douglas
White, Barbara Brenner, and Randy Pollack. After years of experience at some of the
largest law firms in the country, including DLA Piper, Greenberg Traurig, and Stoel
Rives, our partners set out to build a firm based on their strong desire to provide
exceptional service to interesting and unigue clients without the conflicts of interest
often experienced at larger firms. Although the Firm has operated and assisted
numerous public agencies for five years, individually, each of our partners has
decades’ worth of experience working with municipal clients and other California
public agencies. Today, the Firm continues to represent public agency clients on a
statewide level and has been recognized as a Top 20 Law Firm in the Sacramento
Region. Many of our attorneys have also been recognized for particular excellence in
the practice areas through publications such as Super Lawyers and Top Lawyers.

Churchwell White is distinctly qualified to provide water law related services to the
City, as highlighted below:

» The Firm currently represents public agencies in nearly every aspect of water law:

- Acquisition of water infrastructure from other entities (facilitated the City
of Dixon's wind up of a joint powers authority operating the city's water
infrastructure system and formation of its own municipal water
department to operate that system)

- Surface water rights (developing surface rights to Sacramento River via
transfer and banking)

- Surface storage (representing special district in permitting of new
reservoir)

- Groundwater rights (defending special district in groundwater litigation)

- SGMA compliance (assisting special districts and cities in medium to high
priority areas)

Proposal to Provide Retainer for Legal Churchwell White LLp Qualifications
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Fee Proposal

Please refer to the Firm's submitted Pricing Proposal Form that follows under the
“Form” tab of the proposal for further pricing details.

Proposed Fee Structure and Cost

Our firm understands the challenges public agencies face in trying to balance selecting
a firm that is the most qualified with the firm that is the most cost-effective.
Churchwell White combines both of these factors by implementing more cost-effective
and efficient systems for delivering high quality legal services in a timely fashion and
at an affordable cost. We believe the quality and depth of our experience and
expertise is unmatched by any other firm, large or small.

During the interview process, our firm would welcome the opportunity to discuss a fee
structure that would best suit the City's needs or alternative options such as a fixed
retainer for Legal Counsel work. Below is our hourly fee structure for our public
clients which reflects our discounted rates for hoth General and Special counsel
services.

Hourly Rates

The Firm can bill straight by-the-hour for legal counsel services. Churchwell White bills
at a blended rate for all legal professionals including attorneys, paralegals and law
clerks. Hourly time is billed in increments of 1/10 of an hour.

For the requested scope of work, Churchwell White is proud to offer the attorney and
paralegal rates listed on the completed Pricing Proposal Form, which can be found
under the “Forms” tab of the proposal. Secretarial and administrative staff time is not
billed. This rate is valid for a period of at least 180 days from the date of this
submission.

Disclosure

The Firm's location in Sacramento minimizes the potential for conflicts of interest
arising with other Riverside County agencies. Most of our clients are based in the
Sacramento region, Northern California foothills, Central Coast, and the Central Valley.
As such, the Firm does not anticipate the need to obtain conflict waivers from any
existing clients. This separation also allows the Firm to more carefully and
conscientiously select future clients based on their proximity to and potential of
conflict with the City. As a mid-size firm with just under twenty attorneys, we are able
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to carefully select our clients without the conflicts that our partners often experienced
between various practice groups at larger firms.

Neither the Firm, nor any of its attorneys, have any past or current business or
personal relationships with any current Banning elected official, appointed official,
City employee, or family member of any current Banning elected official, appointed
official, or City employee to disclose. The Firm has also not represented any entity or
individual with an interest adverse to the City, its City Council or staff, or any of the
boards, agencies, commissions, or organizations to which the County belongs.
Additionally, neither the Firm nor any of its attorneys have made any political
contributions of money, in-kind services or loans to a member of the City Council.
There are no other potential areas for conflicts of interest to arise, nor do we require a
waiver clause to be signed in advance of employment.

Churchwell White maintains a comprehensive database on client representation. Prior
to accepting any representation, the database is accessed to determine whether there
are any existing conflicts. Additionally, each attorney is separately e-mailed a
description of the proposed representation and asked to comment on any potential
conflicts. A preliminary conflict check was conducted which indicated that there are
no current conflicts with our representation of the City.

Sample Agreement

The Firm has reviewed the City’'s Sample Professional Services Agreement
(“Agreement”) and the General Insurance Requirements. We note that some of the
provisions in the sample agreement may not be applicable to a legal counsel services
agreement. If the City prefers to utilize its professional services agreement for this
RFP, the Firm will execute said agreement with minor exceptions. Regarding insurance
requirements, the Firm does not maintain commercial general liability insurance for
products and completed operations. The services we provide do not encompass the
delivery of products and completed operations. The Firm's current professional
liability coverage for errors and omissions has a minimum limit of liability of
$1,000,000 per claim or occurrence and $3,000,000 in the aggregate. We are willing to
negotiate additional coverage as necessary. Churchwell White will provide the required
insurance documents, as well as the additional insured endorsements, as specified.
Furthermore, the Firm would propose to revise or draft its own clause regarding rate
increases by the Consumer Price Index to better apply to the proposed scope of work.

Proposal to Provide Retainer for Legal Churchwell White LLp Sample Agreement
Counsel Services - City of Banning November 16, 2018 | 15



Addenda

Page 482

epuappy



Page 483



Page 484

REP #19-011 Addendum# 1

RFP CLARIFICATION

RESPONSE TO ALL QUESTIONS IN RED

1. Will the City accept a bid for specific line items included in the scope of work or is it required that
the successful bidder respond for all items requested in the scope of work?

a. Yes, the City will accept bids for specific line items. It should be noted that the City's
priority project is the San Gorgonio Flume Conveyance project. The City will be looking
specifically for strengths related to Water Rights, Property Rights, Federal Lands Use and
Right-of-Way Statues and experience in dealings with the Forest Service and the Federal
Energy Regulatory Commission. Additionally, the City may consider hiring multiple firms
to provide the City with services related to specific tasks.

All other provisions of the request for quote shall remain in their entirety.

Vendors hereby acknowledge receipt and understanding of the above Addendum. Complete and
submit this Addendum with your bid.

Churchwell White LLP

ignatur ate Company Name
Barbara A. Brenner, Partner 1414 K Street, 3rd Floor
Typed Name and Title Address
Sacramento CA 95814
City State Zip

Page 2 of 2
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PRICING PROPOSAL FORM

Provide hourly rates, along with pricing in accordance with the City’s current requirements, as
set forth in the Scope of Work. Proposers should use a separate form to state pricing for any
added value. Pricing shall remain for a minimum of one (1) year. Any and all requests for pricing
adjustments for follow-on contract renewal periods shall be provided no later than sixty (60)
days prior to the end of the contract period. Any such proposed price adjustment shall not exceed
the Bureau of Labor Statistics Consumer Price Index (CPI) date for Riverside/SAN
Bernardino/Ontario Area, CA, All Items, Not Seasonally Adjusted, “annualized change
comparing the original proposal month and the same month in the subsequent year. (This
information may be found on the U.S. Department of Labor’s website at www.bls.gov.) The City
is considering awarding a contract for a one-year term with the option to renew an additional
four (4) single years upon satisfactory review of the provided services. Consultant shall provide a
rate schedule identifying staff members’ hourly rates, reimbursable expenses and/or rates,
mileage and/or travel cost, etc.

Employee Job Title Hourly Rate
Barbara A. Brenner Partner $ 325.00
Kerry Fuller Attorney $ 300.00
Vincent Vu Attorney $ 280.00
Hannah Burcaw Senior Paralegal (Transactional) $ 125.00
Alicea Norsby Paralegal (Litigation) $ 125.00

$

$

$

$
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DISCLOSURE OF GOVERNMENT POSITIONS

Each Proposer shall disclose below whether any owner or employee of the firm currently hold
positions as elected or appointed officials, directors, officers, or employees of a governmental
entity or held such positions in the past twelve months. List below or state "None."

None.
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DISQUALIFICATIONS QUESTIONNAIRE
The Consultant shall complete the following questionnaire:

Has the Consultant, any officer of the Consultant, or any employee of the Consultant who has
proprietary interest in the Consultant, ever been disqualified, removed, or otherwise prevented
from bidding on, or completing a federal, state, or local government project because of a
violation of law or safety regulation?

Yes No x

If the answer is yes, explain the circumstances in the following space.

RFP #19-011 Retainer for Legal Counsel Services 19
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Background and Project Summary

We have evaluated the City of Banning's (“City”) needs based on the Scope of Work set
forth in the Request for Proposals (“RFP”) and have no exceptions to the services
listed. We understand the scope of services to include, but not be limited to, the
following:

. Provide advice to City staff on matters of law, including but not limited to water
rights.

. Attend City Council meetings on an as-needed basis. Regular meetings are held
on the 2" and 4" Tuesday of each month beginning at 5:00 pm.

. Attend other meetings such as Committee meetings requested by the Public
Works Director.

. Research and interpret laws, court decisions and other authorities in order to
prepare legal opinions to advise the Public Works Director and City staff on legal
matters pertaining to City interests.

- Provide legal assistance and consultation to the Public Work Director or designee
as requested on matters of property acquisitions, eminent domain, property
rights and property management, encroachment, lease agreements and
easements.

« Legal services and specialties shall be required that address California
Department of Fish and Wildlife (lack and streambed alterations), US Army Corps
of Engineers (Clean Water Act Section 404), and Regional Water Quality Control
Board (Clean Water Act Section 401).

. Provide Water Law legal services that addresses future legal agreement needs
between the City and Banning Heights Mutual Water Company regarding surface
and ground water allocations.

. Provide legal services pertaining to land use issues, including, but not limited to,
property acquisitions, easements, public improvements, dedications and rights of
way.

. Legal services related to the Sustainable Groundwater Management Act (“SGMA").

- Provide legal services related to the transfer of the San Gorgonio Flume
Conveyance System, provide consultation in dealing with the National Forest
Service (e.g. land use, FLPMA, etc.), provide consultation in dealing with the
Federal Energy Regulatory Commission.

- Provide legal services pertaining to the Beaumont Basis Wastermaster.

. Provide legal services for regulatory permitting.

Proposal to Provide Retainer for Legal Churchwell White LLp Background and Project Summary
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Methodology

Implementation Plan

Transference of Institutional Knowledge

One of the first steps that we take with a new client is to arrange an initial “kick-off”
meeting between our team and the City. This would include the proposed legal team
and any other relevant attorneys or legal staff who may assist the City during our
representation, as well as the City Manager, City Attorney, and other City staff. This
meeting will discuss our firm's processes, the City's goals and expectations, and any
ongoing legal issues. This meeting helps us to better understand the City's needs and
goals, while giving the City an opportunity to familiarize itself with our Firm. We do not
bill for this meeting.

Legal Needs and Issue Prioritization

Ms. Brenner will work closely with the City to provide legal counsel specialty services
as it relates to the City's flume project, protecting its water rights, negotiations related
to the Sustainable Groundwater Management Act, and other matters as requested by
the City. We understand the City's needs to protect its water rights, infrastructure,
land uses, and other interests. These complex issues require tactful guidance. Ms.
Brenner is well versed providing such guidance to public entities.

The Firm prioritizes work based on need and demands. Ms. Brenner will use her
expertise to assign work to the appropriate attorney or staff member to complete
projects for the City. The Firm also utilizes several tasks and file management systems
to efficiently monitor project progress to completion. We also have our own server, so
attorneys can easily and securely access these systems while out of the office. If an
issue requires immediate attention, we will make every effort to meet that demand.
For all our work, we strive to deliver timely results while maintaining a balance
between expectations and costs.

Legal Resource Coordination

Churchwell White is well positioned to advise public clients on a wide range of issues.
Ms. Brenner has extensive experience in water law, land use and planning, public law,
environmental law, and natural resources law. If an issue arises that is outside of Ms.
Brenner's specialty, often one of the other attorneys in our firm is knowledgeable and
has the expertise to handle such issues. By utilizing other attorneys at our firm, we
can reduce costs and ensure the quality of work remains to our standards. Throughout
this process, we would keep the City informed of any additional attorney assignments,
to ensure that the City is comfortable with the assignment.

Proposal to Provide Retainer for Legal Churchwell White LLp Methodology
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Client Satisfaction

We believe we are an extension of the City and, therefore, are committed to being
readily accessible to the City Council, City Manager, City Attorney, and staff. We have
found that the primary method of ensuring client satisfaction is keeping an open line
of communication between our attorneys and our clients. Our attorneys are equipped
with cell phones, laptops, and remote access to our server. Not only does this allow
them to work on the go, but also allows them to remain accessible to clients, even
when out of the office.

As part of our effort to ensure client satisfaction, Churchwell White also provides
several complimentary services. For example, our legislative advocacy team is
committed to staying at the forefront of legal developments, including pending and
newly adopted legislation and regulations that directly affect our clients. We regularly
send out complimentary e-alerts to clients on a variety of relevant topics, including
new and ongoing legislation, court rulings, and weekly updates from the Capitol.

Project Schedule

We prefer to meet with the City Manager, City Attorney, and City staff for the “kick-off”
meeting within the first month we become counsel. This meeting will lay the
foundation for the specific needs and goals of the City and how our Firm can assist
with those needs and goals. From there, Ms. Brenner can assess a realistic schedule
for completing specific projects and assignments. Our Firm is large enough to easily
absorb additional service needs from the City, while still small enough to maintain
competitive rates. In general, the types of projects within the City's scope of work take
about 2-4 years to complete. However, the City’'s flume project and water rights are
complicated matters and each project will have to be individually assessed to
determine specific project schedules.

Specific Tasks Required from the City

To provide the requested Legal Counsel services, the City will need to provide us with
the appropriate background, information, and documentation relevant to the City's
current issues and long-term goals. Cooperation and coordination between the City
and our Firm is vital to ensure that the appropriate legal services are provided in an
efficient and cost-effective manner.

Another key element to meeting client expectations is receiving meaningful feedback.
To solicit and track comments from all interested stakeholders, we use file
management and email systems to track documents and communications with clients.

Proposal to Provide Retainer for Legal Churchwell White LLp Methodology
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Churchwell White currently uses Worldox as its primary file management system.
Worldox allows our attorneys and legal staff to accurately track document creation,
ownership and changes, as well as incorporates state-of-the-art review systems. The
Firm can provide files electronically or via mail. Clients can upload and download
documents and files of all types and sizes through the Firm's secure client portal.

Innovative Approaches

Capitol Lobbying Services

Churchwell White stands out from the rest by providing in-house legislative and
governmental affairs services for our municipal clients. Our governmental affairs and
lobbying attorneys are well respected for their effective approach at getting the job
done. Randy Pollack, one of the Firm's partners, has over 25 years of experience
working in and around the State Capitol as a legislative advocate. As a former chief
consultant and chief of staff to an Assembly Member, Mr. Pollack has well established
relationships with legislators and staff of both parties, which are instrumental in
laying a foundation for effective representation for our clients. The Firm offers
lobbying registration and basic lobbying services for no additional charge. These
services include bill monitoring and providing each of our clients a Legislative Update
booklet and custom trainings at the end of the year. These services have proven useful
to other clients, such as when we helped pass legislation to amend the Public Records
Act to keep sensitive financial information exempt from disclosure.

Institutional Knowledge Continuity

As an integral piece of Churchwell White's approach, our legal counsel services are
primarily provided by a partner and assisted by one to two other dedicated attorneys.
This approach ensures that we provide our clients with more rapid response time,
varied expertise developed by our diversified legal practitioners, disbursement of
client institutional knowledge, and inherit continuity in our provision of legal services.
Our firm’s low turnover rate ensures that the attorneys assigned to the City will retain
the institutional knowledge to effectively meet its needs.

Use of City Facilities or Property

The Firm does not propose to use any City owned facilities or property at this time.
While attending meetings, the Firm would request access to the City's internet to
utilize our own remote file management and sharing systems. Through our remote
access terminal, all of our attorneys are able to access the Firm's own server, files,
and systems. By staying connected, our attorneys can minimize use of City facilities
and properties while continuing to provide the same level of service on the go.
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Staffing

Our Firm is committed to proposing the most qualified attorney(s) to meet the needs
of each client. In line with that commitment, the Firm proposes Barbara A. Brenner to
lead the City's legal team. As Legal Counsel, Ms. Brenner would have day-to-day
responsibility to the City and staff, supervise all provided legal services, and ensure
that the most qualified attorneys are responding to the City's needs. The Firm also
proposes Kerry Fuller and Vincent Vu to assist Ms. Brenner to meet the City's needs.
Our proposed legal team has extensive experience representing municipalities and
special districts, with particular experience in representing public water purveyors.
Resumes for our team are included under the “Resumes” tab of the proposal.

Primary Legal Counsel: Barbara A. Brenner

Barbara A. Brenner has developed a highly sophisticated environmental law practice,
particularly in the areas of water, eminent domain, land use, energy and
environmental law, special district representation, project entitlements, and
regulatory compliance for both state and federal matters. She has over 20 years’ worth
of experience representing California special districts that provide agricultural and
urban water, wastewater treatment, storm drainage and other services. Ms. Brenner
has special insights into the unique needs of the water community, which includes
experience working as special counsel to the judge for the Chino Basin adjudication.
Most recently, she secured a favorable jury verdict in a water rights challenge involving
multiple plaintiffs and defendants, establishing a prescriptive right to pump
groundwater for a municipal client.

Ms. Brenner's water law practice includes permitting of surface water rights, assessing
and defending groundwater pumping rights and conjunctive use projects, litigation to
protect and acquire water resources, state and federal water contract interpretation
and negotiation, and review of pending legislation. Her experience includes working
with the United States Forest Service (“USFS") to obtain permits and applications,
Federal Energy Regulatory Commission on permitting matters, Department of Water
Resources on State Water Project matters, and with the U.S. Bureau of Reclamation on
Central Valley Project matters. She works regularly with public and private clients to
secure water resources permits for new water rights, process change petitions, license
existing rights, negotiate short-term and long-term water transfers, implement
conjunctive use programs, and manage long-term water supply planning. Ms. Brenner
has assisted special water districts on regulatory compliance and permitting matters
for an irrigation canal on federal land. Ms. Brenner also has extensive experience in
eminent domain matters, having guided numerous parties through the process to
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obtain a fair deal. Through these experiences, Ms. Brenner has developed strong
relations with environmental consulting firms, engineering firms, and appraisers.

Ms. Brenner is an active member of the Association of California Water Agencies
(“ACWA"), where she serves as a member of the Legal and Legislative Committees.

Ms. Brenner has successfully represented public and private clients in litigation. A few
examples of her recent court successes include:

« Steinbeck Vineyards #1, LLC v. County Of San Luis Obispo, et al. (2018), in a case
where hundreds of plaintiffs sued five municipal and local water purveyors, Ms.
Brenner successfully defended her client in this quiet title to groundwater by
establishing a prescriptive right to pump groundwater.

« RFP v. SSWD, in which she successfully defended a private company's pre-1914
water rights against the reallocation of those rights by the Scott and Shasta
Valley Watermaster.

. Mount Shasta Bioregional Ecology Center v. County of Siskiyou (210 Cal. App. 4th
184), where she successfully defended CEQA approvals for a co-generation plant,
with costs awarded on appeal.

Attorney Name: Barbara A. Brenner

Areas of Practice: Water Law, Land Use and Planning, Eminent Domain,
Environmental Law & Natural Resources

Office Location Sacramento, CA

Proposed Role and Legal Counsel

Services: « Provide general legal advice, consultation, and

opinions to the City regarding its flume project,
water rights, SGMA, state and federal land use laws,
and water and environmental compliance issues;
. Provide legal services related to the acquisition of
water resources infrastructure;
Assist the City on federal regulatory permitting and
compliance issues with USFS and FERC;
- Negotiate on the City's behalf on matters pertaining
to SGMA and water rights and allocations;
Provide legal assistance and consultation to the City
as requested on matters of eminent domain, real
estate transactions, property rights, land use affairs;
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environmental permitting process. Her experience includes advising public water
purveyors on compliance with the SGMA, through both cooperative agreements and
independent GSA formation, as well as litigation involving groundwater rights. She has
also assisted in the successful defense of a private timber company in a Clean Water
Act citizen suit and has been involved in several projects that require environmental
review under CEQA and the 401, 404, and streambed alteration permitting schemes.

Ms. Fuller has helped public entities obtain new federal permits and private land
owners obtain special permits from the USFS. Most recently, Ms. Fuller assisted Ms.
Brenner in Steinbeck Vineyards #1, LLC v. County Of San Luis Obispo, et al. (2018),
where she helped obtain a favorable jury verdict, establishing a prescriptive right to
pump groundwater for a municipal client.

Attorney Name: Kerry A. Fuller

Areas of Practice: Water Law, Environmental Compliance and Permitting,
Public Law

Office Location: Sacramento, CA

Proposed Role and Assistant General Counsel

Services: « Provide legal advice, consultation, and opinions to

the City and staff related to water law, lake and
streambed alterations, Clean Water Act compliance,
and Regional Water Quality Control Board issues;

. Assist with legal services and consultation regarding
water rights, land use, SGMA, regulatory permitting
and compliance, and Beaumont Basin Watermaster;

« Provide legal services related to the acquisition of
water resources infrastructure;

« Assist with negotiates on the City's behalf for SGMA
and water rights and allocation issues;

. Review of agreements, contracts and related
documents, forms, notices, and other documents
required by the City;

« Attend required or requested meetings and
workshops, as needed.

Years of Experience in 4

Local Public Sector Law:

Legal Training: J.D., University of California, Davis
Date of Admission to 12/2013

California State Bar:
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- Provide counsel pertaining to future water needs,
including surface and groundwater allocations,
regulatory permitting, Beaumont Basin
Watermaster, and other regulatory agencies;

- Review environmental documents in connection
with permitting and regulatory compliance;

« Assist the City with bond issuances, impact fee
updates and other finance mechanisms; and

« Attend required City Council meetings and
requested committee meetings.

Years of Experience in 27
Public Sector Law:
Legal Training: J.D., McGeorge School of Law, 1989

L.L.M., Pace University School of Law, 1993

Date of Admission to the | 12/1989

California State Bar:

Types of Clientele: . General Counsel for Georgetown Divide Public Utility
District, 2013-Present; General Counsel for Rio
Linda/Elverta Community Water District, 2014-
Present; General Counsel for Grizzly Flats
Community Services District, 2014-Present; General
Counsel for Reclamation District 799, 2016-Present;
General Counsel for the North Yuba Water District,
2017-present

« Special Counsel to Merced Irrigation District, Nevada
Irrigation District, and to cities of Ceres, Dixon,
Oakdale, Patterson, Riverbank, and San Bruno

» Represents private companies and landowners in
water and environmental matters, such as Crystal
Geyser Water Company, Collins Pine Company,
Roseburg Forest Products, and Marble Mountain
Guest Ranch

Assistant Legal Counsel: Kerry Fuller

Kerry Fuller provides clients advice on issues related to water law and environmental
compliance, as well as municipal and special district law, including the regulatory
permitting and compliance, land acquisition, and infrastructure development. Ms.
Fuller's water law and environmental compliance practice involves advising both
public and private clients on matters relating to water rights, water quality, and the
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Types of Clientele: . Deputy General Counsel for Georgetown Divide
Public Utility District, 2015-Present; Deputy City
Attorney for the City of Newman, 2015-Present;
Deputy General Counsel for Reclamation District
799, 2016-Present

- Assists special district clients with issues relating to
the Brown Act, Ethics and Conflicts of Interest,
Environmental Compliance, rate setting, water
quality and water rights

Assistant Legal Counsel: Vincent Vu

Vincent Vu provides counsel on issues related to environmental law, water law,
regulatory compliance, utilities law, land use affairs, litigation, and code enforcement
matters. Mr. Vu has a strong litigation background, which helps him advise clients on
how to avoid litigation or, if inevitable, how to successfully prepare for litigation. He
has extensive experience with code enforcement matters and utilities law, including
terminating delinquent utilities accounts and prosecuting public nuisance issues. Mr.
Vu also advises clients on water rights issues, helped to defend those water rights
from other parties, and environmental permitting and compliance matters.

Prior to joining Churchwell White, Vu was a Criminal Prosecutor with the Los Angeles
City Attorney's Office, Central Trials Unit, where he worked on hundreds of criminal
misdemeanor prosecutions—handling jury trials, motions, and other proceedings on a
daily basis. During this time, he gained extensive courtroom and trial experience. His
criminal litigation perspective transitioned well into a municipal practice, particularly
for code enforcement and other litigation matters. Since then, he has expanded his
practice to include substantive water and environmental issues, with a particular focus
on defending municipal clients in complex litigation matters. He has experience with
environmental policy laws, including CEQA and NEPA.

Attorney Name: Vincent Vu
Areas of Practice: Environmental Compliance, Code Enforcement,
Litigation, Water Law

Office Location Sacramento, CA

Proposed Role and Assistant General Counsel

Services: . Provide legal advice, consultation, and opinions to
the City regarding water rights, environmental law,
and regulatory law;
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- Provide counsel on litigation matters as it pertains
to water, environmental, and regulatory compliance
issues and as requested by the City;

« Help defend the City's water rights and negotiate
future water rights on the City's behalf;

« Review environmental documents in connection
with permitting and regulatory compliance;

« Attend required or requested meetings and
workshops, as needed.

Years of Experience in 2
Public Sector Law:
Legal Training: J.D., University of California, Hastings College of Law

Date of Admission to the | 12/2015
California State Bar:

Types of Clientele: . Advises special district and city clients in matters
involving water law, land use, environmental
compliance, project entitlements, code
enforcement, and utilities law

Anticipated Hours of Service

As previously mentioned, the initial kick-off meeting between the City and our team
members, would allow Ms. Brenner to better determine the City's legal needs and
anticipated hours of service.

Qualifications

Key Staff

In addition to the proposed legal team, the Firm’'s other partners, of counsel
attorneys, and associates are highly trained and qualified in a wide range of legal
areas. The Firm currently consists of 18 attorneys, including eight partners, three of
counsel attorneys, and seven associate attorneys. We also have one legislative
advocate, one law clerk, one firm administrator, three paralegals, two legal
secretaries, one billing assistant, one project assistant, one marketing coordinator,
and one receptionist. Below is a list of the Firm's areas of expertise and the attorneys
that practice in each area. Full resumes detailing each attorney’s background and
experience may be found under the “Attorney Resumes” tab of the proposal.

« Water Rights: Barbara Brenner, Robin Baral, Kerry Fuller, Vincent Vu

Proposal to Provide Retainer for Legal Churchwell White Le Qualifications
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- Environmental and Natural Resources: Barbara Brenner, Robin Baral, Kerry Fuller,
Vincent Vu

. Land Use and Eminent Domain: Barbara Brenner, Robin Baral, Kerry Fuller,
Douglas White, Nubia Goldstein

. Litigation: Steve Churchwell, Barbara Brenner, Nubia Goldstein, Kimberly
Horiuchi, J. Scott Miller, Vincent Vu, Elaine Won

» Administrative and Regulatory Action: Steve Churchwell, Barbara Brenner

« Employment and Labor Law, Workplace Investigations: Debra Hinshaw Vierra,
Kimberly Horiuchi, Meg Wilson, Helane Seikaly

Summary of Firm’s Demonstrated Capability

Churchwell White was established in 2013 by partners Steven Churchwell, Douglas
White, Barbara Brenner, and Randy Pollack. After years of experience at some of the
largest law firms in the country, including DLA Piper, Greenberg Traurig, and Stoel
Rives, our partners set out to build a firm based on their strong desire to provide
exceptional service to interesting and unique clients without the conflicts of interest
often experienced at larger firms. Although the Firm has operated and assisted
numerous public agencies for five years, individually, each of our partners has
decades’ worth of experience working with municipal clients and other California
public agencies. Today, the Firm continues to represent public agency clients on a
statewide level and has been recognized as a Top 20 Law Firm in the Sacramento
Region. Many of our attorneys have also been recognized for particular excellence in
the practice areas through publications such as Super Lawyers and Top Lawyers.

Churchwell White is distinctly qualified to provide water law related services to the
City, as highlighted below:

« The Firm currently represents public agencies in nearly every aspect of water law:

- Acquisition of water infrastructure from other entities (facilitated the City
of Dixon's wind up of a joint powers authority operating the city's water
infrastructure system and formation of its own municipal water
department to operate that system)

- Surface water rights (developing surface rights to Sacramento River via
transfer and banking)

- Surface storage (representing special district in permitting of new
reservoir)

- Groundwater rights (defending special district in groundwater litigation)

- SGMA compliance (assisting special districts and cities in medium to high
priority areas)

Proposal to Provide Retainer for Legal Churchwell White e Qualifications
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Fee Proposal

Please refer to the Firm's submitted Pricing Proposal Form that follows under the
“Form” tab of the proposal for further pricing details.

Proposed Fee Structure and Cost

Our firm understands the challenges public agencies face in trying to balance selecting
a firm that is the most qualified with the firm that is the most cost-effective.
Churchwell White combines both of these factors by implementing more cost-effective
and efficient systems for delivering high quality legal services in a timely fashion and
at an affordable cost. We believe the quality and depth of our experience and
expertise is unmatched by any other firm, large or small.

During the interview process, our firm would welcome the opportunity to discuss a fee
structure that would best suit the City's needs or alternative options such as a fixed
retainer for Legal Counsel work. Below is our hourly fee structure for our public
clients which reflects our discounted rates for both General and Special counsel
services.

Hourly Rates

The Firm can bill straight by-the-hour for legal counsel services. Churchwell White bills
at a blended rate for all legal professionals including attorneys, paralegals and law
clerks. Hourly time is billed in increments of 1/10 of an hour.

For the requested scope of work, Churchwell White is proud to offer the attorney and
paralegal rates listed on the completed Pricing Proposal Form, which can be found
under the “Forms” tab of the proposal. Secretarial and administrative staff time is not
billed. This rate is valid for a period of at least 180 days from the date of this
submission.

Disclosure

The Firm's location in Sacramento minimizes the potential for conflicts of interest
arising with other Riverside County agencies. Most of our clients are based in the
Sacramento region, Northern California foothills, Central Coast, and the Central Valley.
As such, the Firm does not anticipate the need to obtain conflict waivers from any
existing clients. This separation also allows the Firm to more carefully and
conscientiously select future clients based on their proximity to and potential of
conflict with the City. As a mid-size firm with just under twenty attorneys, we are able
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to carefully select our clients without the conflicts that our partners often experienced
between various practice groups at larger firms.

Neither the Firm, nor any of its attorneys, have any past or current business or
personal relationships with any current Banning elected official, appointed official,
City employee, or family member of any current Banning elected official, appointed
official, or City employee to disclose. The Firm has also not represented any entity or
individual with an interest adverse to the City, its City Council or staff, or any of the
boards, agencies, commissions, or organizations to which the County belongs.
Additionally, neither the Firm nor any of its attorneys have made any political
contributions of money, in-kind services or loans to a member of the City Council.
There are no other potential areas for conflicts of interest to arise, nor do we require a
waiver clause to be signed in advance of employment.

Churchwell White maintains a comprehensive database on client representation. Prior
to accepting any representation, the database is accessed to determine whether there
are any existing conflicts. Additionally, each attorney is separately e-mailed a
description of the proposed representation and asked to comment on any potential
conflicts. A preliminary conflict check was conducted which indicated that there are
no current conflicts with our representation of the City.

Sample Agreement

The Firm has reviewed the City's Sample Professional Services Agreement
(“Agreement”) and the General Insurance Requirements. We note that some of the
provisions in the sample agreement may not be applicable to a legal counsel services
agreement. If the City prefers to utilize its professional services agreement for this
RFP, the Firm will execute said agreement with minor exceptions. Regarding insurance
requirements, the Firm does not maintain commercial general liability insurance for
products and completed operations. The services we provide do not encompass the
delivery of products and completed operations. The Firm's current professional
liability coverage for errors and omissions has a minimum limit of liability of
$1,000,000 per claim or occurrence and $3,000,000 in the aggregate. We are willing to
negotiate additional coverage as necessary. Churchwell White will provide the required
insurance documents, as well as the additional insured endorsements, as specified.
Furthermore, the Firm would propose to revise or draft its own clause regarding rate
increases by the Consumer Price Index to better apply to the proposed scope of work.

Proposal to Provide Retainer for Legal Churchwell White Lp Sample Agreement
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REP#19-011 Addendum# |

RFP CLARIFICATION

RESPONSE TO ALL QUESTIONS IN RED

1. Will the City accept a bid for specific line items included in the scope of work or is it required that
the successful bidder respond for all items requested in the scope of work?

a. Yes, the City will accept bids for specific line items. It should be noted that the City's
priority project is the San Gorgonio Flume Conveyance project. The City will be looking
specifically for strengths related to Water Rights, Property Rights, Federal Lands Use and
Right-of-Way Statues and experience in dealings with the Forest Service and the Federal
Energy Regulatory Commission. Additionally, the City may consider hiring multiple firms
to provide the City with services related to specific tasks.

All other provisions of the request for quote shall remain in their entirety.

Vendors hereby acknowledge receipt and understanding of the above Addendum. Complete and
submit this Addendum with your bid.

Churchwell White LLP

ignatur ate Company Name
Barbara A. Brenner, Partner 1414 K Street, 3rd Floor
Typed Name and Title Address
Sacramento CA 95814
City State Zip
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PRICING PROPOSAL FORM

Provide hourly rates, along with pricing in accordance with the City’s current requirements, as
set forth in the Scope of Work. Proposers should use a separate form to state pricing for any
added value. Pricing shall remain for a minimum of one (1) year. Any and all requests for pricing
adjustments for follow-on contract renewal periods shall be provided no later than sixty (60)
days prior to the end of the contract period. Any such proposed price adjustment shall not exceed
the Bureau of Labor Statistics Consumer Price Index (CPI) date for Riverside/SAN
Bernardino/Ontario Area, CA, All Items, Not Seasonally Adjusted, “annualized change
comparing the original proposal month and the same month in the subsequent year. (This
information may be found on the U.S. Department of Labor’s website at www.bls.gov.) The City
is considering awarding a contract for a one-year term with the option to renew an additional
four (4) single years upon satisfactory review of the provided services. Consultant shall provide a
rate schedule identifying staff members’ hourly rates, reimbursable expenses and/or rates,
mileage and/or travel cost, etc.

Employee Job Title Hourly Rate
Barbara A. Brenner Partner $ 325.00
Kerry Fuller Attorney $ 300.00
Vincent Vu Attorney $ 280.00
Hannah Burcaw Senior Paralegal (Transactional) $ 125.00
Alicea Norsby Paralegal (Litigation) $ 125.00

$

$

$

$

$
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DISCLOSURE OF GOVERNMENT POSITIONS

Each Proposer shall disclose below whether any owner or employee of the firm currently hold
positions as elected or appointed officials, directors, officers, or employees of a governmental
entity or held such positions in the past twelve months. List below or state "None."

None.

RFP #19-011 Retainer for Legal Counsel Services 18
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DISQUALIFICATIONS QUESTIONNAIRE
The Consultant shall complete the following questionnaire:

Has the Consultant, any officer of the Consultant, or any employee of the Consultant who has
proprietary interest in the Consultant, ever been disqualified, removed, or otherwise prevented
from bidding on, or completing a federal, state, or local government project because of a
violation of law or safety regulation?

Yes No x

If the answer is yes, explain the circumstances in the following space.

RFP #19-011 Retainer for Legal Counsel Services 19
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ATTACHMENT 5

(Professional Services Agreement: Falen Law Offices, LLC)
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PROFESSIONAL SERVICES AGREEMENT (C00516)

FOR LEGAL COUNSEL SERVICES FOR THE TRASNFER OF
THE SAN GORGONIO FLUME PROJECT

By and Between

THE CITY OF BANNING

and

FALEN LAW OFFICES, LLC
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AGREEMENT FOR PROFESSIONAL SERVICES (C00516) FOR LEGAL
COUNSEL SERVICES FOR THE FLUME PROJECT BY AND BETWEEN CITY
OF BANNING AND FALEN LAW OFFICES, LLC

THIS AGREEMENT FOR PROFESSIONAL SERVICES (herein “Agreement™) is made
and entered into this  day of , 2019 by and between the CITY OF
BANNING, a municipal corporation (“City”’) and FALEN LAW OFFICES, LL.C, a Wyoming
Limited Liability Corporation (“Consultant”). City and Consultant are sometimes hereinafter
individually referred to as “Party” and hereinafter collectively referred to as the “Parties.”.

RECITALS

A. City has sought the performance of the services for Legal Counsel Services for The
Flume Project prepared in connection therewith, and as further defined and described particularly
in Article 1 of this Agreement.

B. Consultant, following submission of a proposal or bid for the performance of the
services defined and described particularly in Article 1 of this Agreement, was selected by the City
to perform those services.

C. Pursuant to the City of Banning’s Municipal Code, City has authority to enter into
this Agreement.

D. The Parties desire to formalize the selection of Consultant for performance of those
services defined and described particularly in Article 1 of this Agreement and desire that the terms
of that performance be as particularly defined and described herein.

OPERATIVE PROVISIONS

NOW, THEREFORE, in consideration of the mutual promises and covenants made by the
Parties and contained herein and other consideration, the value and adequacy of which are hereby
acknowledged, the Parties agree as follows:

ARTICLE 1. SERVICES OF CONSULTANT

1.1 Scope of Services.

In compliance with all terms and conditions of this Agreement, the Consultant shall provide
those services specified in the “Scope of Services” attached hereto as Exhibit “A” and incorporated
herein by this reference, which services may be referred to herein as the “services” or “work”
hereunder and which relate to Legal Counsel Services for The Flume Project. As a material
inducement to the City entering into this Agreement, Consultant represents and warrants that it has
the qualifications, experience, and facilities necessary to properly perform the services required
under this Agreement in a thorough, competent, and professional manner, and is experienced in
performing the work and services contemplated herein. Consultant shall at all times faithfully,
competently and to the best of its ability, experience and talent, perform all services described
herein. Consultant covenants that it shall follow the highest professional standards in performing

-1-
11303-0001\2191354v2.doc



Page 533

the work and services required hereunder and that all materials will be of good quality, fit for the
purpose intended. For purposes of this Agreement, the phrase “highest professional standards™
shall mean those standards of practice recognized by one or more first-class firms performing
similar work under similar circumstances.

1.2 Consultant’s Proposal.

This Agreement shall include the Request for Proposal or Invitation for Bids (“Contract
Documents™) and the Scope of Services shall include the Consultant’s scope of work or in
Consultant’s accepted bid proposal (“Accepted Bid”). The Accepted Bid is incorporated herein by
this reference as though fully set forth herein. In the event of any inconsistency between the
Contract Documents, Accepted Bid, and/or Agreement, the terms of this Agreement shall govern.

1.3 Compliance with Law.

Consultant shall keep itself informed concerning, and shall render all services hereunder in
accordance with, all ordinances, resolutions, statutes, rules, and regulations of the City and any
Federal, State or local governmental entity having jurisdiction in effect at the time service is
rendered.

1.4 Licenses, Permits., Fees and Assessments.

Consultant shall obtain at its sole cost and expense such licenses, permits and approvals as
may be required by law for the performance of the services required by this Agreement. Consultant
shall have the sole obligation to pay for all fees, assessments and taxes, plus applicable penalties
and interest, which may be imposed by law and arise from or are necessary for the Consultant’s
performance of the services required by this Agreement, and Consultant shall indemnify, defend
and hold harmless City, its officers, employees or agents of City, against all such fees, assessments,
taxes penalties or interest levied, assessed or imposed against City hereunder.

1.5 Familiarity with Work.

By executing this Agreement, Consultant warrants that Consultant (i) has thoroughly
investigated and considered the Scope of Services to be performed, (ii) has carefully considered
how the services should be performed, and (iii) fully understands the facilities, difficulties and
restrictions attending performance of the services under this Agreement. If the services involve
work upon any site, Consultant warrants that Consultant has or will investigate the site and is or
will be fully acquainted with the conditions there existing, prior to commencement of services
hereunder. Should the Consultant discover any latent or unknown conditions, which will
materially affect the performance of the services hereunder, Consultant shall immediately inform
the City of such fact and shall not proceed except at City’s risk until written instructions are
received from the Contract Officer.

1.6 Care of Work.

The Consultant shall adopt reasonable methods during the life of the Agreement to furnish
continuous protection to the work, and the equipment, materials, papers, documents, plans, studies

5,
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and/or other components thereof to prevent losses or damages, and shall be responsible for all such
damages, to persons or property, until acceptance of the work by City, except such losses or
damages as may be caused by City’s own negligence.

1.7 Further Responsibilities of Parties.

Both Parties agree to use reasonable care and diligence to perform their respective
obligations under this Agreement. Both Parties agree to act in good faith to execute all instruments,
prepare all documents and take all actions as may be reasonable necessary to carry out the purposes
of this Agreement. Unless hereafter specified, neither Party shall be responsible to perform the
services of the other.

1.8 Additional Services.

City shall have the right at any time during the performance of the services, without
invalidating this Agreement, to order extra work beyond that specified in the Scope of Services or
to make changes by altering, adding to or deducting from said work. No such extra work may be
undertaken unless a written order is first given by the Contract Officer (as defined in Section 4.3,
infra) to the Consultant, which written order incorporates therein an adjustment in (i) the Contract
Sum (as defined in Section 2.1, infra), and/or (ii) the Schedule of Performance, (as defined in
Section 3.2, infra), and which written order is approved in writing by the Consultant. Any increase
in compensation of up to five percent (5%) of the Contract Sum or $25,000, whichever is less; or
in the Schedule of Performance of up to one hundred eighty (180) days may be approved by the
Contract Officer. Any greater increases, taken either separately or cumulatively must be approved
by the City Council. It is expressly understood by Consultant that the provisions of this Section
1.8 shall not apply to services which are specifically set forth in the Scope of Services or which
are reasonably contemplated therein. Consultant hereby acknowledges that it accepts the risk that
the services to be provided pursuant to the Scope of Services may be more costly or time
consuming than Consultant anticipates and that Consultant shall not be entitled to additional
compensation therefor.

1.9 Facilities and Equipment.

Except as otherwise provided, Consultant shall, at its own cost and expense, provide all
facilities and equipment necessary to perform the services required by this Agreement. City shall
make available to Consultant only physical facilities such as desk, filing cabinets, and conference
space (“City Facilities”), as City deems, in its sole discretion, to be reasonably necessary for
Consultant’s use while consulting with City employees and reviewing records and the information
in possession of City. The location, quality, and time of furnishing City Facilities shall be in the
sole discretion of City. In no event shall City be required to furnish any facilities that may involve
incurring any direct expense, including but not limited to computer, long distance telephone,
network data, internet or other communication charges, vehicles and reproduction facilities.

1.10  Special Requirements.

Additional terms and conditions of this Agreement, if any, which are made a part hereof
are set forth in the “Special Requirements™ attached hereto as Exhibit “B” and incorporated herein

5.
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(Exhibit “D”). Maximum term and any subsequent amendment or modification shall not exceed
five (5) years.

ARTICLE 4. COORDINATION OF WORK

4.1 Principals of Consultant.

The following representatives and personnel of Consultant (Principals) are hereby
designated as being the Principals of Consultant authorized to act in its behalf with respect to the
work specified herein and make all decisions in connection therewith:

Franklin J. Falen. Owner

It is expressly understood that the experience, knowledge, capability and reputation of the
foregoing principals were a substantial inducement for City to enter into this Agreement.
Therefore, the foregoing Principals shall be responsible during the term of this Agreement for
directing all activities of Consultant and devoting sufficient time to personally supervise the
services hereunder. All personnel of Consultant, and any authorized agents, shall at all times be
under the exclusive direction and control of the Principals. For purposes of this Agreement, the
foregoing Principals may not be replaced nor may their responsibilities be substantially reduced
by Consultant without the express written approval of City. Additionally, Consultant shall utilize
only competent personnel to perform services pursuant to this Agreement. Consultant shall make
every reasonable effort to maintain the stability and continuity of Consultant’s staff and sub-
consultants, if any, assigned to perform the services required under this Agreement. Consultant
shall notify City of any changes in Consultant’s staff and sub-consultants, if any, assigned to
perform the services required under this Agreement, prior to and during any such performance. In
the event that City, in its sole discretion, at any time during the term of this Agreement, desires to
reassign any staff or sub-consultant of Consultant, Consultant shall, immediately upon receipt of
a written reassign notice from City which requests such a reassignment, reassign such person or
persons.

4.2 Status of Consultant.

Consultant shall have no authority to bind City in any manner, or to incur any obligation,
debt or liability of any kind on behalf of or against City, whether by contract or otherwise, unless
such authority is expressly conferred under this Agreement or is otherwise expressly conferred in
writing by City. Consultant shall not at any time or in any manner represent that Consultant or
any of Consultant’s officers, employees, or agents are in any manner officials, officers, employees
or agents of City. Neither Consultant, nor any of Consultant’s officers, employees or agents, shall
obtain any rights to retirement, health care or any other benefits which may otherwise accrue to
City’s employees. Consultant expressly waives any claim Consultant may have to any such rights.

4.3 Contract Officer.

The Contract Officer shall be such person as may be designated by the City Manager. It
shall be the Consultant’s responsibility to assure that the Contract Officer is kept informed of the
progress of the performance of the services and the Consultant shall refer any decisions which
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must be made by City to the Contract Officer. Unless otherwise specified herein, any approval of
City required hereunder shall mean the approval of the Contract Officer. The Contract Officer
shall have authority, if specified in writing by the City Manager, to sign all documents on behalf
of the City required hereunder to carry out the terms of this Agreement.

4.4 Independent Consultant.

Neither the City nor any of its employees shall have any control over the manner, mode or
means by which Consultant, its agents or employees, perform the services required herein, except
as otherwise set forth herein. City shall have no voice in the selection, discharge, supervision or
control of Consultant’s employees, servants, representatives or agents, or in fixing their number,
compensation or hours of service. Consultant shall perform all services required herein as an
independent Consultant of City and shall remain at all times as to City a wholly independent
Consultant with only such obligations as are consistent with that role. Consultant shall not at any
time or in any manner represent that it or any of its agents or employees are agents or employees
of City. City shall not in any way or for any purpose become or be deemed to be a partner of
Consultant in its business or otherwise or a joint venture or a member of any joint enterprise with
Consultant.

4.5 Prohibition Against Subcontracting or Assignment.

The experience, knowledge, capability and reputation of Consultant, its principals and
employees were a substantial inducement for the City to enter into this Agreement. Therefore,
Consultant shall not contract with any other entity to perform in whole or in part the services
required hereunder without the express written approval of the City. In addition, neither this
Agreement nor any interest herein may be transferred, assigned, conveyed, hypothecated or
encumbered voluntarily or by operation of law, whether for the benefit of creditors or otherwise,
without the prior written approval of City. Transfers restricted hereunder shall include the transfer
to any person or group of persons acting in concert of more than twenty-five percent (25%) of the
present ownership and/or control of Consultant, taking all transfers into account on a cumulative
basis. In the event of any such unapproved transfer, including any bankruptcy proceeding, this
Agreement shall be void. No approved transfer shall release the Consultant or any surety of
Consultant of any liability hereunder without the express consent of City.

ARTICLE 5. INSURANCE, INDEMNIFICATION AND BONDS

5.1 Insurance Coverages.

Throughout the life of this Agreement, Consultant shall pay for and maintain in full force
and effect all policies of insurance required hereunder with an insurance company(ies) either (i)
admitted by the California Insurance Commissioner to do business in the State of California and
rated not less than “A- VII” in Best's Insurance Rating Guide, or (ii) authorized by the City
Manager or his/her designee at any time and in his/her sole discretion. The following policies of
insurance are required:

(i) COMMERCIAL GENERAL LIABILITY insurance which shall be at least
as broad as the most current version of Insurance Services Office (ISO) Commercial General
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Liability Coverage Form CG 00 01 and include insurance for “bodily injury,” “property damage”
and “personal and advertising injury” with coverage for premises and operations (including the
use of owned and non-owned equipment), products and completed operations, and contractual
liability (including, without limitation, indemnity obligations under the Contract) with limits of
liability of not less than the following:

$1,000,000 per occurrence for bodily injury and property damage
$1,000,000 per occurrence for personal and advertising injury
$2,000,000 aggregate for products and completed operations
$2,000,000 general aggregate

(ii) COMMERCIAL AUTOMOBILE LIABILITY insurance which shall be at
least as broad as the most current version of Insurance Service Office (ISO) Business Auto
Coverage Form CA 00 01, and include coverage for all owned, hired, and non-owned automobiles
or other licensed vehicles (Code 1 Any Auto) with limits of liability of not less than $1,000,000
per accident for bodily injury and property damage.

(iii)  WORKERS’ COMPENSATION insurance as required under the California
Labor Code.

(iv) EMPLOYERS’ LIABILITY insurance with limits of liability of not less
than $1,000,000 each accident, $1,000,000 disease policy limit and $1,000,000 disease each
employee.

(v) PROFESSIONAL LIABILITY Professional Liability (Errors and
Omissions) insurance appropriate to Consultant’s profession, with limits of liability of $1,000,000
per claim/occurrence and $1,000,000 policy aggregate.

In the event Consultant purchases an Umbrella or Excess insurance policy(ies) to meet the
minimum limits of insurance set forth above, this insurance policy(ies) shall “follow form” and
afford no less coverage than the primary insurance policy(ies).

If this Agreement continues for more than three (3) years duration, or in the event the City Manager
or his/her designee determines that the work or services to be performed under this Agreement
creates an increased or decreased risk of loss to the City, the Consultant agrees that the minimum
limits of the insurance policies may be changed accordingly upon receipt of written notice from
the City Manager, or his/her designee.

Consultant shall be responsible for payment of any deductibles contained in any insurance policies
required hereunder and Consultant shall also be responsible for payment of any self-insured
retentions.

Any deductibles or self-insured retentions must be declared to, and approved by, the City Manager
or his/her designee. At the option of the City Manager or his/her designee, either: (i) the insurer
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shall reduce or eliminate such deductibles or self-insured retentions as respects to City, its Council
members, officers, officials, employees and agents; or (ii) Consultant shall provide a financial
guarantee, satisfactory to the City Manager or his/her designee, guaranteeing payment of losses
and related investigations, claim administration and defense expenses. At no time shall the City
be responsible for the payment of any deductibles or self-insured retentions.

5.2 General Requirements.

All policies of insurance required hereunder shall be endorsed to provide that the coverage shall
not be cancelled, non-renewed, reduced in coverage or in limits except after 30 calendar day
written notice has been given to City. Upon issuance by the insurer, broker, or agent of a notice
of cancellation, non-renewal, or reduction in coverage or in limits, Consultant shall furnish City
with a new certificate and applicable endorsements for such policy(ies). In the event any policy is
due to expire during the Schedule of Performance for the work to be performed for City, Consultant
shall provide a new certificate, and applicable endorsements, evidencing renewal of such policy
not less than 15 calendar days prior to the expiration date of the expiring policy.

The General Liability and Automobile Liability insurance policies shall be written on an
occurrence form. The General Liability (including ongoing and completed operations) and
Automobile Liability shall name City and its officers, officials, employees, agents and volunteers
as an additional insured. Such policy(ies) of insurance shall be endorsed so Consultant’s insurance
shall be “primary and non-contributory” and will not seek contribution from the City’s insurance
or self-insurance and shall be at least as broad as CG 20 01 04 13. The coverage shall contain no
special limitations on the scope of protection afforded to the City and its officers, officials,
employees, agents and volunteers. The Workers® Compensation insurance policy shall contain a
waiver of subrogation as to City and its officers, officials, employees, agents and volunteers.
Should Consultant maintain insurance with broader coverage and/or limits of liability greater than
those shown above, City requires and shall be entitled to the broader coverage and/or the higher
limits of liability maintained by Consultant. Any available insurance proceeds in excess of the
specified minimum limits of insurance and coverage shall be available to City.

If the Professional Liability (Errors and Omissions) insurance policy is written on a claims-made
form:

1. The retroactive date must be shown, and must be before the effective date of the
Agreement or the commencement of work by Consultant.

2. Insurance must be maintained and evidence of insurance must be provided for at
least three years after any expiration or termination of the Agreement or, in the alternative, the
policy shall be endorsed to provide not less than a three-year discovery period.

3. If coverage is canceled or non-renewed, and not replaced with another claims-made
policy form with a retroactive date prior to the effective date of the Agreement or the
commencement of work by Consultant, Consultant must purchase extended reporting coverage for
a minimum of three years following the expiration or termination of the Agreement.

4. A copy of the claims reporting requirements must be submitted to City for review.
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5. These requirements shall survive expiration or termination of the Agreement.

Consultant shall furnish City with all certificate(s) and applicable endorsements effecting coverage
required hereunder. All certificates and applicable endorsements are to be received and approved
by the City Manager or his/her designee prior to City’s execution of the Agreement and before
work commences.

If at any time during the life of this Agreement or any extension, Consultant or any of its
subcontractors fail to maintain any required insurance in full force and effect, all work under this
Agreement shall be discontinued immediately, and all payments due or that become due to
Consultant shall be withheld until notice is received by City that the required insurance has been
restored to full force and effect and that the premiums therefore have been paid for a period
satisfactory to City. Any failure to maintain the required insurance shall be sufficient cause for
City to terminate this Agreement. No action taken by City hereunder shall in any way relieve
Consultant of its responsibilities under this Agreement.

Upon request of City, Consultant shall immediately furnish City with a complete copy of any
insurance policy required under this Agreement, including all endorsements, with said copy
certified by the underwriter to be a true and correct copy of the original policy. This requirement
shall survive expiration or termination of this Agreement.

The fact that insurance is obtained by Consultant shall not be deemed to release or diminish the
liability of Consultant, including, without limitation, liability under the indemnity provisions of
this Agreement. The duty to indemnify City and its officers, officials, employees, agents and
volunteers shall apply to all claims and liability regardless of whether any insurance policies are
applicable. The policy limits do not act as a limitation upon the amount of indemnification to be
provided by Consultant. Approval or purchase of any insurance contracts or policies shall in no
way relieve from liability nor limit the liability of Consultant, its principals, officers, employees,
agents, persons under the supervision of Consultant, vendors, suppliers, invitees, subcontractors,
or anyone employed directly or indirectly by any of them.

If Consultant should subcontract all or any portion of the services to be performed under this
Agreement, Consultant shall require each subcontractor to provide insurance protection in favor
of City and its officers, officials, employees, agents and volunteers in accordance with the terms
of each of the preceding paragraphs, except that the subcontractors’ certificates and endorsements
shall be on file with Consultant and City prior to the commencement of any work by the
subcontractor.

5.3 Indemnification, Hold Harmless, and Duty to Defend.

A. Indemnity for Design Professional Services. To the fullest extent permitted
by law, Consultant shall, at its sole cost and expense, protect, indemnify, and hold harmless City
and its elected officials, officers, attorneys, agents, employees, designated volunteers, successors,
assigns and those City agents serving as independent contractors in the role of City officials
(collectively “Indemnitees™), from and against any and all damages, costs, expenses, liabilities,
claims, demands, causes of action, proceedings, judgments, penalties, liens, and losses of any
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nature whatsoever, including fees of accountants, attorneys, or other professionals and all costs
associated therewith, and reimbursement of attorney’s fees and costs of defense (collectively
“Liabilities™), whether actual, alleged or threatened, which arise out of, are claimed to arise out of,
pertain to, or relate to, in whole or in part, the negligence, recklessness or willful misconduct of
Consultant, its officers, agents, servants, employees, subcontractors, material men, contractors or
their officers, agents, servants or employees (or any entity or individual that Consultant shall bear
the legal liability thereof) in the performance of design professional services under this Agreement
by a “design professional,” as the term is defined under California Civil Code Section 2782.8(c).

B. Other Indemnities.

1) Other than in the performance of design professional services, and
to the fullest extent permitted by law, Consultant shall, at its sole cost and expense, defend, hold
harmless and indemnify the Indemnitees from and against any and all damages, costs, expenses,
liabilities, claims, demands, causes of action, proceedings, judgments, penalties, liens, and losses
of any nature whatsoever, including fees of accountants, attorneys, or other professionals and all
costs associated therewith and the payment of all consequential damages (collectively “Claims™),
in law or equity, whether actual, alleged or threatened, which arise out of, are claimed to arise out
of, pertain to, or relate to the acts or omissions of Consultant, its officers, agents, servants,
employees, subcontractors, materialmen, contractors or their officers, agents, servants or
employees (or any entity or individual that Consultant shall bear the legal liability thereof) in the
performance of this Agreement, including the Indemnitees’ active or passive negligence, except
for Claims arising from the sole negligence or willful misconduct of the Indemnitees, as
determined by court decision or by the agreement of the Parties. Consultant shall defend the
Indemnitees in any action or actions filed in connection with any Claim with counsel of the
Indemnitees’ choice, and shall pay all costs and expenses, including all attorneys’ fees and experts’
costs actually incurred in connection with such defense. Consultant shall reimburse the
Indemnitees for any and all legal expenses and costs incurred by the Indemnitees in connection
therewith.

2) Consultant shall pay all required taxes on amounts paid to
Consultant under this Agreement, and indemnify and hold City harmless from any and all taxes,
assessments, penalties, and interest asserted against City by reason of the independent contractor
relationship created by this Agreement. Consultant shall fully comply with the workers’
compensation law regarding Consultant and Consultant’s employees. Consultant shall indemnify
and hold City harmless from any failure of Consultant to comply with applicable workers’
compensation laws. City may offset against the amount of any fees due to Consultant under this
Agreement any amount due to City from Consultant as a result of Consultant’s failure to promptly
pay to City any reimbursement or indemnification arising under this subparagraph B.2).

3) Consultant shall obtain executed indemnity agreements with
provisions identical to those in this Section from each and every subcontractor or any other person
or entity involved by, for, with or on behalf of Consultant in the performance of this Agreement.
If Consultant fails to obtain such indemnities, Consultant shall be fully responsible and indemnify,
hold harmless and defend the Indemnitees from and against any and all Claims in law or equity,
whether actual, alleged or threatened, which arise out of, are claimed to arise out of, pertain to, or
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relate to the acts or omissions of Consultant’s subcontractor, its officers, agents, servants,
employees, subcontractors, materialmen, contractors or their officers, agents, servants or
employees (or any entity or individual that Consultant’s subcontractor shall bear the legal liability
thereof) in the performance of this Agreement, including the Indemnitees’ active or passive
negligence, except for Claims arising from the sole negligence or willful misconduct of the
Indemnitees, as determined by court decision or by the agreement of the Parties.

C- Workers” Compensation Acts not Limiting. Consultant’s indemnifications
and obligations under this Section, or any other provision of this Agreement, shall not be limited
by the provisions of any workers’ compensation act or similar act. Consultant expressly waives
its statutory immunity under such statutes or laws as to City, its officers, agents, employees and
volunteers.

- D. Insurance Requirements not Limiting. City does not, and shall not, waive
any rights that it may possess against Consultant because of the acceptance by City, or the deposit
with City, of any insurance policy or certificate required pursuant to this Agreement. The
indemnities in this Section shall apply regardless of whether or not any insurance policies are
determined to be applicable to the Liabilities, tax, assessment, penalty or interest asserted against
City.

E. Survival of Terms. Consultant’s indemnifications and obligations under
this Section shall survive the expiration or termination of this Agreement.

ARTICLE 6. RECORDS, REPORTS, AND RELEASE OF INFORMATION
6.1 Records.

Consultant shall keep, and require sub-consultants to keep, such ledgers books of accounts,
invoices, vouchers, canceled checks, reports, studies or other documents relating to the
disbursements charged to City and services performed hereunder (the “books and records™), as
shall be necessary to perform the services required by this Agreement and enable the Contract
Officer to evaluate the performance of such services. Any and all such documents shall be
maintained in accordance with generally accepted accounting principles and shall be complete and
detailed. The Contract Officer shall have full and free access to such books and records at all times
during normal business hours of City, including the right to inspect, copy, audit and make records
and transcripts from such records. Such records shall be maintained for a period of three (3) years
following completion of the services hereunder, and the City shall have access to such records in
the event any audit is required. In the event of dissolution of Consultant’s business, custody of the
books and records may be given to City, and access shall be provided by Consultant’s successor
in interest.

6.2 Reports.

Consultant shall periodically prepare and submit to the Contract Officer such reports
concerning the performance of the services required by this Agreement as the Contract Officer
shall require. Consultant hereby acknowledges that the City is greatly concerned about the cost of
work and services to be performed pursuant to this Agreement. For this reason, Consultant agrees
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that if Consultant becomes aware of any facts, circumstances, techniques, or events that may or
will materially increase or decrease the cost of the work or services contemplated herein or, if
Consultant is providing design services, the cost of the project being designed, Consultant shall
promptly notify the Contract Officer of said fact, circumstance, technique or event and the
estimated increased or decreased cost related thereto and, if Consultant is providing design
services, the estimated increased or decreased cost estimate for the project being designed.

6.3 Ownership of Documents.

All drawings, specifications, maps, designs, photographs, studies, surveys, data, notes,
computer files, reports, records, documents and other materials (the “documents and materials™)
prepared by Consultant, its employees, sub-consultants and agents in the performance of this
Agreement shall be the property of City and shall be delivered to City upon request of the Contract
Officer or upon the termination of this Agreement, and Consultant shall have no claim for further
employment or additional compensation as a result of the exercise by City of its full rights of
ownership use, reuse, or assignment of the documents and materials hereunder. Any use, reuse or
assignment of such completed documents for other projects and/or use of uncompleted documents
without specific written authorization by the Consultant will be at the City’s sole risk and without
liability to Consultant, and Consultant’s guarantee and warranties shall not extend to such use,
revise or assignment. Consultant may retain copies of such documents for its own use. Consultant
shall have an unrestricted right to use the concepts embodied therein. All sub-consultants shall
provide for assignment to City of any documents or materials prepared by them, and in the event
Consultant fails to secure such assignment, Consultant shall indemnify City for all damages
resulting therefrom.

6.4 Confidentiality and Release of Information.

(a) All information gained or work product produced by Consultant
in performance of this Agreement shall be considered confidential, unless such information is in
the public domain or already known to Consultant. Consultant shall not release or disclose any
such information or work product to persons or entities other than City without prior written
authorization from the Contract Officer.

(b) Consultant, its officers, employees, agents or sub-consultants,
shall not, without prior written authorization from the Contract Officer or unless requested by the
City Attorney, voluntarily provide documents, declarations, letters of support, testimony at
depositions, response to interrogatories or other information concerning the work performed under
this Agreement. Response to a subpoena or court order shall not be considered “voluntary”
provided Consultant gives City notice of such court order or subpoena.

(c) If Consultant, or any officer, employee, agent or sub-consultant of
Consultant, provides any information or work product in violation of this Agreement, then City
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shall have the right to reimbursement and indemnity from Consultant for any damages, costs and
fees, including attorney’s fees, caused by or incurred as a result of Consultant’s conduct.

(d) Consultant shall promptly notify City should Consultant, its
officers, employees, agents or sub-consultants be served with any summons, complaint, subpoena,
notice of deposition, request for documents, interrogatories, request for admissions or other
discovery request, court order or subpoena from any party regarding this Agreement and the work
performed there under. City retains the right, but has no obligation, to represent Consultant or be
present at any deposition, hearing or similar proceeding. Consultant agrees to cooperate fully with
City and to provide City with the opportunity to review any response to discovery requests
provided by Consultant. However, this right to review any such response does not imply or mean
the right by City to control, direct, or rewrite said response.

ARTICLE 7. ENFORCEMENT OF AGREEMENT AND TERMINATION

7.1 California Law.

This Agreement shall be interpreted, construed and governed both as to validity and to
performance of the Parties in accordance with the laws of the State of California. Legal actions
concerning any dispute, claim or matter arising out of or in relation to this Agreement shall be
instituted in the Superior Court of the County of Riverside, State of California, or any other
appropriate court in such county, and Consultant covenants and agrees to submit to the personal
jurisdiction of such court in the event of such action. In the event of litigation in a U.S. District
Court, venue shall lie exclusively in the Central District of California, in Riverside.

7.2 Disputes: Default.

In the event that City determines Consultant is in default under the terms of this Agreement,
the City shall not have any obligation or duty to continue compensating Consultant for any work
performed after the date of default. Instead, the City may give notice to Consultant of the default
and the reasons for the default. The notice shall include the timeframe in which Consultant may
cure the default. This timeframe is presumptively thirty (30) days, but may be extended, though
not reduced, if circumstances warrant. During the period of time that Consultant is in default, the
City shall hold all invoices and shall, when the default is cured, proceed with payment on the
invoices. In the alternative, the City may, in its sole discretion, elect to pay some or all of the
outstanding invoices during the period of default. If Consultant does not cure the default, the City
may take necessary steps to terminate this Agreement under this Article. Any failure on the part
of the City to give notice of the Consultant’s default shall not be deemed to result in a waiver of
the City’s legal rights or any rights arising out of any provision of this Agreement.

7.3 Retention of Funds.

Consultant hereby authorizes City to deduct from any amount payable to Consultant
(whether or not arising out of this Agreement) (i) any payment amount of which may be in dispute
hereunder or which are necessary to compensate City for any losses, costs, liabilities, or damages
suffered by City, (ii) all amounts for which City may be liable to third parties, by reason of
Consultant’s acts or omissions in performing or failing to perform Consultant’s obligation under
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this Agreement, and (iii) all payments due or that become due to Consultant during the period that
Consultant or any of its subcontractors fail to maintain any required insurance in full force and
effect, until notice is received by City that the required insurance has been restored to full force
and effect and that the premiums therefore have been paid for a period satisfactory to City, as
provided in Section 5.2, above. In the event that any claim is made by a third party, the amount or
validity of which is disputed by Consultant, or any indebtedness shall exist which shall appear to
be the basis for a claim of lien, City may withhold from any payment due, without liability for
interest because of such withholding, an amount sufficient to cover such claim. The failure of City
to exercise such right to deduct or to withhold shall not, however, affect the obligations of the
Consultant to insure, indemnify, and protect City as elsewhere provided herein.

7.4 Waiver.

Waiver by any Party to this Agreement of any term, condition, or covenant of this
Agreement shall not constitute a waiver of any other term, condition, or covenant. Waiver by any
Party of any breach of the provisions of this Agreement shall not constitute a waiver of any other
provision or a waiver of any subsequent breach or violation of any provision of this Agreement.
Acceptance by City of any work or services by Consultant shall not constitute a waiver of any of
the provisions of this Agreement. No delay or omission in the exercise of any right or remedy by
a non-defaulting Party on any default shall impair such right or remedy or be construed as a waiver.
Any waiver by either Party of any default must be in writing and shall not be a waiver of any other
default concerning the same or any other provision of this Agreement.

7.5 Rights and Remedies are Cumulative.

Except with respect to rights and remedies expressly declared to be exclusive in this
Agreement, the rights and remedies of the Parties are cumulative and the exercise by either Party
of one or more of such rights or remedies shall not preclude the exercise by it, at the same or
different times, of any other rights or remedies for the same default or any other default by the
other Party.

7.6 Legal Action.

In addition to any other rights or remedies, either Party may take legal action, in law or in
equity, to cure, correct or remedy any default, to recover damages for any default, to compel
specific performance of this Agreement, to obtain declaratory or injunctive relief, or to obtain any
other remedy consistent with the purposes of this Agreement. Notwithstanding any contrary
provision herein, Consultant must file a statutory claim pursuant to Government Code Sections
905 et seq. and 910 et seq., in order to pursue a legal action against City under this Agreement.

7.7 Liguidated Damages.

Since the determination of actual damages for any delay in performance of this Agreement
would be extremely difficult or impractical to determine in the event of a breach of this Agreement,
the Consultant and its sureties shall be liable for and shall pay to the City the sum of Not Applicable
($0.00) as liquidated damages for each working day of delay in the performance of any service
required hereunder, as specified in the Schedule of Performance (Exhibit “D”). The City may

o] -
11303-0001\2191354v2.doc



Page 547

withhold from any monies payable on account of services performed by the Consultant any
accrued liquidated damages.

7.8 Termination Prior to Expiration of Term.

This Section shall govern any termination of this Agreement except as specifically
provided in the following Section 7.9 for termination for default of Consultant. The City reserves
the right to terminate this Agreement at any time, with or without cause, upon thirty (30) days’
written notice to Consultant, except that where termination is due to the fault of the Consultant,
the period of notice may be such shorter time as may be determined by the Contract Officer. In
addition, the Consultant reserves the right to terminate this Agreement at any time, with or without
cause, upon sixty (60) days’ written notice to City, except that where termination is due to the fault
of the City, the period of notice may be such shorter time as the Consultant may determine. Upon
receipt of any notice of termination, Consultant shall immediately cease all services hereunder
except such as may be specifically approved by the Contract Officer. Except where the Consultant
has initiated termination, the Consultant shall be entitled to compensation for all services rendered
prior to the effective date of the notice of termination and for any services authorized by the
Contract Officer thereafter in accordance with the Schedule of Compensation or such as may be
approved by the Contract Officer, except as provided in Section 7.3. In the event the Consultant
has initiated termination, the Consultant shall be entitled to compensation only for the reasonable
value of the work product actually produced hereunder. In the event of termination without cause
pursuant to this Section, the terminating Party need not provide the non-terminating Party with the
opportunity to cure pursuant to Section 7.2.

7.9 Termination for Default of Consultant.

If termination is due to the failure of the Consultant to fulfill its obligations under this
Agreement, City may, after compliance with the provisions of Section 7.2, take over the work and
prosecute the same to completion by contract or otherwise, and the Consultant shall be liable to
the extent that the total cost for completion of the services required hereunder exceeds the
compensation herein stipulated (provided that the City shall use reasonable efforts to mitigate such
damages), and City may withhold any payments to the Consultant for the purpose of set-off or
partial payment of the amounts owed the City as provided in Section 7.3.

7.10 Attorneys’ Fees.

If either Party to this Agreement is required to initiate or defend or made a party to any
action or proceeding in any way connected with this Agreement, the prevailing party in such action
or proceeding, in addition to any other relief which may be granted, whether legal or equitable,
shall be entitled to reasonable attorney’s fees. Attorney’s fees shall include attorney’s fees on any
appeal, and in addition the Party entitled to attorney’s fees shall be entitled to all other reasonable
costs for investigating such action, taking depositions and discovery and all other necessary costs
the court allows which are incurred in such litigation. All such fees shall be deemed to have
accrued on commencement of such action and shall be enforceable whether or not such action is
prosecuted to judgment.
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ARTICLE 8. CITY OFFICERS AND EMPLOYEES: NON-DISCRIMINATION

8.1 Non-liability of City Officers and Emplovees.

No officer or employee of the City shall be personally liable to the Consultant, or any
successor in interest, in the event of any default or breach by the City or for any amount which
may become due to the Consultant or to its successor, or for breach of any obligation of the terms
of this Agreement.

8.2 Conlflict of Interest.

Consultant covenants that neither it, nor any officer or principal of its firm, has or shall
acquire any interest, directly or indirectly, which would conflict in any manner with the interests
of City or which would in any way hinder Consultant’s performance of services under this
Agreement. Consultant further covenants that in the performance of this Agreement, no person
having any such interest shall be employed by it as an officer, employee, agent or sub-consultant
without the express written consent of the Contract Officer. Consultant agrees to at all times avoid
conflicts of interest or the appearance of any conflicts of interest with the interests of City in the
performance of this Agreement.

No officer or employee of the City shall have any financial interest, direct or indirect, in
this Agreement within the scope of Government Code section 1090, nor shall any such officer or
employee make, participate in making, or use his or her official position to influence, any City
decision relating to the Agreement which has a material financial effect on his or her financial
interests or the financial interests of any corporation, partnership or association in which he or she
is, directly or indirectly, interested, in violation of any State statute or regulation. The Consultant
warrants that it has not paid or given and will not pay or give any third party any money or other
consideration for obtaining this Agreement.

8.3 Covenant Against Discrimination.

Consultant covenants that, by and for itself, its heirs, executors, assigns, and all persons
claiming under or through them, that there shall be no discrimination against or segregation of,
any person or group of persons on account of race, color, creed, religion, sex, gender, sexual
orientation, marital status, national origin, or ancestry in the performance of this Agreement.
Consultant shall take affirmative action to insure that applicants are employed and that employees
are treated during employment without regard to their race, color, creed, religion, sex, marital
status, national origin, or ancestry, or other protected class.

8.4 Unauthorized Aliens.

Consultant hereby promises and agrees to comply with all of the provisions of the Federal
Immigration and Nationality Act, 8 U.S.C.A. §§ 1101, et seq., as amended, and in connection
therewith, shall not employ unauthorized aliens as defined therein. Should Consultant so employ
such unauthorized aliens for the performance of work and/or services covered by this Agreement,
and should the any liability or sanctions be imposed against City for such use of unauthorized
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aliens, Consultant hereby agrees to and shall reimburse City for the cost of all such liabilities or
sanctions imposed, together with any and all costs, including attorneys’ fees, incurred by City.

ARTICLE 9. MISCELLANEOUS PROVISIONS
9.1 Notices.

Any notice, demand, request, document, consent, approval, or communication either Party
desires or is required to give to the other Party or any other person shall be in writing and either
served personally or sent by prepaid, first-class mail, in the case of the City, to the City Manager
and to the attention of the Contract Officer, CITY OF BANNING, 99 East Ramsey Street,
Banning, CA 92220 and in the case of the Consultant, to the person at the address designated on
the execution page of this Agreement. Either Party may change its address by notifying the other
Party of the change of address in writing. Notice shall be deemed communicated at the time
personally delivered or in seventy-two (72) hours from the time of mailing if mailed as provided
in this Section.

9.2 Interpretation.

The terms of this Agreement shall be construed in accordance with the meaning of the
language used and shall not be construed for or against either Party by reason of the authorship of
this Agreement or any other rule of construction which might otherwise apply.

9.3 Counterparts.

This Agreement may be executed in counterparts, each of which shall be deemed to be an
original, and such counterparts shall constitute one and the same instrument.

9.4 Integration; Amendment.

This Agreement including the attachments hereto is the entire, complete and exclusive
expression of the understanding of the Parties. It is understood that there are no oral agreements
between the Parties hereto affecting this Agreement and this Agreement supersedes and cancels
any and all previous negotiations, arrangements, agreements and understandings, if any, between
the Parties, and none shall be used to interpret this Agreement. No amendment to or modification
of this Agreement shall be valid unless made in writing and approved by the Consultant and by
the City Council. The Parties agree that this requirement for written modifications cannot be
waived and that any attempted waiver shall be void.

9.5 Severability.

In the event that any one or more of the phrases, sentences, clauses, paragraphs, or sections
contained in this Agreement shall be declared invalid or unenforceable by a valid judgment or
decree of a court of competent jurisdiction, such invalidity or unenforceability shall not affect any
of the remaining phrases, sentences, clauses, paragraphs, or sections of this Agreement which are
hereby declared as severable and shall be interpreted to carry out the intent of the Parties hereunder
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unless the invalid provision is so material that its invalidity deprives either Party of the basic
benefit of their bargain or renders this Agreement meaningless.

9.6 Corporate Authority.

The persons executing this Agreement on behalf of the Parties hereto warrant that (i) such
Party is duly organized and existing, (ii) they are duly authorized to execute and deliver this
Agreement on behalf of said Party, (iil) by so executing this Agreement, such Party is formally
bound to the provisions of this Agreement, and (iv) the entering into this Agreement does not
violate any provision of any other Agreement to which said Party is bound. This Agreement shall
be binding upon the heirs, executors, administrators, successors and assigns of the Parties.

[SIGNATURES ON FOLLOWING PAGE]
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IN WITNESS WHEREOF the Parties hereto have executed this Agreement the day and
year first hereinabove written.

CITY OF BANNING CONSULTANT
Douglas Schulze, Date NAME: DATE
City Manager TITLE:
NAME: DATE
TITLE;
ATTEST:
Tax ID No.
Daryl Betancur, Date
Deputy City Clerk
Address:

APPROVED AS TO FORM:
Richards, Watson & Gershon

Kevin G. Ennis, Esq., Date
City Attorney

Two signatures are required if a corporation

NOTE: CONSULTANT’S SIGNATURES SHALL BE DULY NOTARIZED, AND APPROPRIATE
ATTESTATIONS SHALL BE INCLUDED AS MAY BE REQUIRED BY THE BYLAWS, ARTICLES OF
INCORPORATION, OR OTHER RULES OR REGULATIONS APPLICABLE TO DEVELOPER’S
BUSINESS ENTITY.
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the
document to which this certificate is attached, and not the truthfulness, accuracy or validity of that document.

STATE OF CALIFORNIA
COUNTY OF RIVERSIDE

On ,20__ before me, , personally appeared , proved to me on the
basis of satisfactory evidence to be the person(s) whose names(s) is/are subscribed to the within instrument and
acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by
his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted,
executed the instrument.

[ certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true
and correct.

WITNESS my hand and official seal.

Signature:

OPTIONAL
Though the data below is not required by law, it may prove valuable to persons relying on the document and could
prevent fraudulent reattachment of this form.

CAPACITY CLAIMED BY SIGNER DESCRIPTION OF ATTACHED DOCUMENT
INDIVIDUAL
CORPORATE OFFICER

TITLE(S) TITLE OR TYPE OF DOCUMENT
PARTNER(S) [ LIMITED
[l GENERAL
ATTORNEY-IN-FACT
TRUSTEE(S) NUMBER OF PAGES
GUARDIAN/CONSERVATOR
OTHER

I Ty N

SIGNER IS REPRESENTING: DATE OF DOCUMENT
(NAME OF PERSON(S) OR ENTITY(IES))

SIGNER(S) OTHER THAN NAMED ABOVE
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EXHIBIT “A”
SCOPE OF SERVICES

I. Consultant will perform the following services in connection with providing Legal
Counsel Services for The Flume Project:

1. Provide legal services related to the transfer of the San Gorgonio Flume
Conveyance System (See Attachment B) provide consultation in dealing with
the National Forest Service (e.g. land use, FLPMA, etc.) provide consuliation
in dealing with the Federal Energy Regulatory Commission. Legal services
shall include, but are not limited to, the following:

a.

b.

Assisting in the transition or preservation of water rights, interest and
responsibilities to the City.

Assisting in securing long-term special use, right-of~way or other
applicable permits, approvals or authorizations from the US Forest
Service and/or other regulatory agencies and stakeholders.

Assisting in preparation and handling of the applicable California
Environmental Quality Act and National Environmental Policy Act
processes.

Assisting in compliance with State and Federal regulations applicable
to these flume services.

Securing ownership interest, easements, an/or right-of-ways for the
location. replacement. construction operation and maintenance of the
flume

Other advisory. settlement and transactional services directly related to
the flume, but not including any services related to litigation or the
Sustainable Groundwater Management Act.

I1. As part of the Services, Consultant will prepare and deliver the following tangible
work products to the City:

a. As provided in Section 6.2, Consultant shall prepare reports, memorandums, or
other written work production as reasonably requested and obligated bto by
customs and practices in the legal indusiry and as governed by the Rules of
Professional Conduct. City shall maintain such work product as confidential
and privileged items to the full extent of the law.

III. In addition to the requirements of Parts I and II of this Scope of Services, during
the performance of the services, Consultant will keep the City appraised through
periodic status reports regarding the performance of the services under this
Agreement as set forth below and in Section 6.2, by the following means:

a. In-person meetings.
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b. Email updates/questions to applicant team and City while reviews are
underway.
e Conference calls.

IV.  All work product is subject to review and acceptance by the City, and must be
revised by the Consultant without additional charge to the City until found
satisfactory and accepted by City.

V. Consultant will utilize the following personnel to accomplish the services:

a. Franklin J. Falen, Attorney

b. Brandon L. Jensen, Attorney
c. Conner G. Nicklas, Attorney
Exhibit “A”-2
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EXHIBIT “B”
SPECIAL REQUIREMENTS
(Superseding Contract Boilerplate)

None

Exhibit “B”-1
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EXHIBIT “C”
SCHEDULE OF COMPENSATION

I. Consultant shall perform the Legal Flume Services as set forth above in Exhibit
A subject to the not to exceed amount of $100,000 per Section 2.1 of the
Agreement.

Employee Job Title Billing Rates
Franklin J. Falen & Senior Level Attorneys $280.00
Brandon L. Jensen
Conner G. Nicklas Second Level Attorney $250.00

TBD Legal Secretaries $75.00

II. Within the budgeted amounts for each Task, and with the approval of the
Contract Officer, funds may be shifted from one Task sub-budget to another so
long as the Contract Sum is not exceeded per Section 2.1, unless Additional
Services are approved per Section 1.8.

III.  The City will compensate Consultant for the services performed upon submission
of a valid invoice. Each invoice is to include:

A. Line items for all personnel describing the work performed, the number of hours
worked, and the hourly rate.

B. Line items for all materials and equipment properly charged to the services.

s Line items for all other approved reimbursable expenses claimed, with
supporting documentation.

D. Line items for all approved sub-consultant labor, supplies, equipment,
materials, and travel properly charged to the services.

IV.  The total compensation for services shall not exceed $100,000.00 as provided in
Section 2.1 of this Agreement.

V. The Consultant’s billing rates for all personnel are attached as Exhibit C-1.

Exhibit “C”-1
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EXHIBIT “C-1”
CONSULTANT’S BILLING RATES

Employee Job Title Billing Rates
Franklin J. Falen & Senior Level Attorneys $280.00
Brandon L. Jensen
Conner G. Nicklas Second Level Attorney $250.00

TBD Legal Secretaries $75.00
Exhibit “C-17-1
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EXHIBIT “D”
SCHEDULE OF PERFORMANCE

L Consultant shall perform all services timely in accordance with the schedule to be
developed by Consultant and subject to the written approval of the Contract
Officer. Consultant will provide a written proposal within one week of the City’s
request for services, unless otherwise agreed to by the Contract Officer.

II. The Contract Officer may approve extensions for performance of the services in
accordance with Sections 1.8 and 3.2.

Exhibit “D-1"-1
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ATTACHMENT 6

(Professional Services Agreement: Churchwell White, LLP)
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PROFESSIONAL SERVICES AGREEMENT (C00475)

FOR LEGAL COUNSEL SERVICES TO THE WATER AND
WASTEWATER DIVISIONS OF THE PUBLIC WORKS
DEPARTMENT

By and Between

THE CITY OF BANNING

and

CHURCHWELL WHITE LLP
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AGREEMENT FOR PROFESSIONAL SERVICES (C00475) FOR LEGAL
COUNSEL SERVICES FOR WATER AND WASTEWATER PROJECTS BY AND
BETWEEN CITY OF BANNING AND CHURCHWELL WHITE LLP

THIS AGREEMENT FOR PROFESSIONAL SERVICES (herein “Agreement”) is made
and entered into this  day of , 2019 by and between the CITY OF
BANNING, a municipal corporation (“City”) and CHURCHWELL WHITE LLP, a
California Limited liability Partnership (“Consultant™). City and Consultant are sometimes
hereinafter individually referred to as “Party” and hereinafter collectively referred to as the
“Parties.”.

RECITALS

A. City has sought, by issuance of a Request for Proposals (RFP No. 19-011), the
performance of the services for legal counsel for Water and Wastewater Projects prepared in
connection therewith, and as further defined and described particularly in Article 1 of this
Agreement.

B. Consultant, following submission of a proposal or bid for the performance of the
services defined and described particularly in Article 1 of this Agreement, was selected by the City
to perform those services.

G Pursuant to the City of Banning’s Municipal Code, City has authority to enter into
this Agreement.

1. The Parties desire to formalize the selection of Consultant for performance of those
services defined and described particularly in Article 1 of this Agreement and desire that the terms
of that performance be as particularly defined and described herein.

OPERATIVE PROVISIONS

NOW, THEREFORE, in consideration of the mutual promises and covenants made by the
Parties and contained herein and other consideration, the value and adequacy of which are hereby
acknowledged, the Parties agree as follows:

ARTICLE 1. SERVICES OF CONSULTANT

1.1 Scope of Services.

In compliance with all terms and conditions of this Agreement, the Consultant shall provide
those services specified in the “Scope of Services™ attached hereto as Exhibit “A” and incorporated
herein by this reference, which services may be referred to herein as the “services” or “work”
hereunder and which relate to legal counsel services for Water and Wastewater Projects. As a
material inducement to the City entering into this Agreement, Consultant represents and warrants
that it has the qualifications, experience, and facilities necessary to properly perform the services
required under this Agreement in a thorough, competent, and professional manner, and is
experienced in performing the work and services contemplated herein. Consultant shall at all times

A
11303-0001\2191354v2.doc



Page 562

faithfully, competently and to the best of its ability, experience and talent, perform all services
described herein. Consultant covenants that it shall follow the highest professional standards in
performing the work and services required hereunder and that all materials will be of good quality,
fit for the purpose intended. For purposes of this Agreement, the phrase “highest professional
standards” shall mean those standards of practice recognized by one or more first-class firms
performing similar work under similar circumstances.

1.2 Consultant’s Proposal.

This Agreement shall include the Request for Proposal or Invitation for Bids (“Contract
Documents™) and the Scope of Services shall include the Consultant’s scope of work or in
Consultant’s accepted bid proposal (“Accepted Bid”). The Accepted Bid is incorporated herein by
this reference as though fully set forth herein. In the event of any inconsistency between the
Contract Documents, Accepted Bid, and/or Agreement, the terms of this Agreement shall govern.

1.3 Compliance with Law.

Consultant shall keep itself informed concerning, and shall render all services hereunder in
accordance with, all ordinances, resolutions, statutes, rules, and regulations of the City and any
Federal, State or local governmental entity having jurisdiction in effect at the time service is
rendered.

1.4 Licenses, Permits, Fees and Assessments.

Consultant shall obtain at its sole cost and expense such licenses, permits and approvals as
may be required by law for the performance of the services required by this Agreement. Consultant
shall have the sole obligation to pay for all fees, assessments and taxes, plus applicable penalties
and interest, which may be imposed by law and arise from or are necessary for the Consultant’s
performance of the services required by this Agreement, and Consultant shall indemnify, defend
and hold harmless City, its officers, employees or agents of City, against all such fees, assessments,
taxes penalties or interest levied, assessed or imposed against City hereunder.

1.5 Familiarity with Work.

By executing this Agreement, Consultant warrants that Consultant (i) has thoroughly
investigated and considered the Scope of Services to be performed, (ii) has carefully considered
how the services should be performed, and (iii) fully understands the facilities, difficulties and
restrictions attending performance of the services under this Agreement. If the services involve
work upon any site, Consultant warrants that Consultant has or will investigate the site and is or
will be fully acquainted with the conditions there existing, prior to commencement of services
hereunder. Should the Consultant discover any latent or unknown conditions, which will
materially affect the performance of the services hereunder, Consultant shall immediately inform
the City of such fact and shall not proceed except at City’s risk until written instructions are
received from the Contract Officer.
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1.6 Care of Work.

The Consultant shall adopt reasonable methods during the life of the Agreement to furnish
continuous protection to the work, and the equipment, materials, papers, documents, plans, studies
and/or other components thereof to prevent losses or damages, and shall be responsible for all such
damages, to persons or property, until acceptance of the work by City, except such losses or
damages as may be caused by City’s own negligence.

1.7 Further Responsibilities of Parties.

Both Parties agree to use reasonable care and diligence to perform their respective
obligations under this Agreement. Both Parties agree to act in good faith to execute all instruments,
prepare all documents and take all actions as may be reasonable necessary to carry out the purposes
of this Agreement. Unless hereafter specified, neither Party shall be responsible to perform the
services of the other.

1.8 Additional Services.

City shall have the right at any time during the performance of the services, without
invalidating this Agreement, to order extra work beyond that specified in the Scope of Services or
to make changes by altering, adding to or deducting from said work. No such extra work may be
undertaken unless a written order is first given by the Contract Officer (as defined in Section 4.3,
infra) to the Consultant, which written order incorporates therein an adjustment in (i) the Contract
Sum (as defined in Section 2.1, infra), and/or (ii) the Schedule of Performance, (as defined in
Section 3.2, infra), and which written order is approved in writing by the Consultant. Any increase
in compensation of up to five percent (5%) of the Contract Sum or $25,000, whichever is less; or
in the Schedule of Performance of up to one hundred eighty (180) days may be approved by the
Contract Officer. Any greater increases, taken either separately or cumulatively must be approved
by the City Council. It is expressly understood by Consultant that the provisions of this Section
1.8 shall not apply to services which are specifically set forth in the Scope of Services or which
are reasonably contemplated therein. Consultant hereby acknowledges that it accepts the risk that
the services to be provided pursuant to the Scope of Services may be more costly or time
consuming than Consultant anticipates and that Consultant shall not be entitled to additional
compensation therefor.

1.9 Facilities and Equipment.

Except as otherwise provided, Consultant shall, at its own cost and expense, provide all
facilities and equipment necessary to perform the services required by this Agreement. City shall
make available to Consultant only physical facilities such as desk, filing cabinets, and conference
space (“City Facilities”), as City deems, in its sole discretion, to be reasonably necessary for
Consultant’s use while consulting with City employees and reviewing records and the information
in possession of City. The location, quality, and time of furnishing City Facilities shall be in the
sole discretion of City. Inno event shall City be required to furnish any facilities that may involve
incurring any direct expense, including but not limited to computer, long distance telephone,
network data, internet or other communication charges, vehicles and reproduction facilities.

2B
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City may independently review each invoice submitted by the Consultant to determine
whether the work performed and expenses incurred are in compliance with the provisions of this
Agreement. City will use its best efforts to cause Consultant to be paid within thirty (30) days of
receipt of Consultant’s correct and undisputed invoice. Except as to any charges for work
performed or expenses incurred by Consultant which are disputed by City, or as provided in
Section 7.3. In the event any charges or expenses are disputed by City, the original invoice shall
be returned by City to Consultant for correction and resubmission. Review and payment by the
City of any invoice provided by the Consultant shall not constitute waiver of any rights or remedies
provided herein or any applicable law.

25 Waiver.

Payment to Consultant for work performed pursuant to this Agreement shall not be deemed
to waive any defects in work performed by Consultant.

ARTICLE 3. PERFORMANCE SCHEDULE

3.1 Time of Essence.

Time is of the essence in the performance of this Agreement.

3.2 Schedule of Performance.

Consultant shall commence the services pursuant to this Agreement upon receipt of a
written notice to proceed and shall perform all services within the time period(s) established in the
“Schedule of Performance™ attached hereto as Exhibit “D” and incorporated herein by this
reference. When requested by the Consultant, extensions of the time period(s) specified in the
Schedule of Performance may be approved in writing by the Contract Officer but not exceeding
one hundred eighty (180) days cumulatively, as set forth in Section 1.8, above.

3.3 Force Majeure.

The time period(s) specified in the Schedule of Performance for performance of the
services rendered pursuant to this Agreement shall be extended because of any delays due to
unforeseeable causes beyond the control and without the fault or negligence of the Consultant,
including, but not restricted to, acts of God or of the public enemy, unusually severe weather, fires,
earthquakes, floods, epidemics, quarantine restrictions, riots, strikes, freight embargoes, wars,
litigation, and/or acts of any governmental agency, including the City, if the Consultant shall
within ten (10) days of the commencement of such delay notify the Contract Officer in writing of
the causes of the delay. The Contract Officer shall ascertain the facts and the extent of delay, and
extend the time for performing the services for the period of the enforced delay when and if in the
judgment of the Contract Officer such delay is justified, subject to the provisions of Section 1.8,
above. The Contract Officer’s determination shall be final and conclusive upon the Parties to this
Agreement. In no event shall Consultant be entitled to recover damages against the City for any
delay in the performance of this Agreement, however caused, Consultant’s sole remedy being
extension of the Agreement pursuant to this Section.
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43 Contract Officer.

The Contract Officer shall be such person as may be designated by the City Manager. It
shall be the Consultant’s responsibility to assure that the Contract Officer is kept informed of the
progress of the performance of the services and the Consultant shall refer any decisions which
must be made by City to the Contract Officer. Unless otherwise specified herein, any approval of
City required hereunder shall mean the approval of the Contract Officer. The Contract Officer
shall have authority, if specified in writing by the City Manager, to sign all documents on behalf
of the City required hereunder to carry out the terms of this Agreement.

4.4 Independent Consultant.

Neither the City nor any of its employees shall have any control over the manner, mode or
means by which Consultant, its agents or employees, perform the services required herein, except
as otherwise set forth herein. City shall have no voice in the selection, discharge, supervision or
control of Consultant’s employees, servants, representatives or agents, or in fixing their number,
compensation or hours of service. Consultant shall perform all services required herein as an
independent Consultant of City and shall remain at all times as to City a wholly independent
Consultant with only such obligations as are consistent with that role. Consultant shall not at any
time or in any manner represent that it or any of its agents or employees are agents or employees
of City. City shall not in any way or for any purpose become or be deemed to be a partner of
Consultant in its business or otherwise or a joint venture or a member of any joint enterprise with
Consultant.

4.5 Prohibition Against Subcontracting or Assignment.

The experience, knowledge, capability and reputation of Consultant, its principals and
employees were a substantial inducement for the City to enter into this Agreement. Therefore,
Consultant shall not contract with any other entity to perform in whole or in part the services
required hereunder without the express written approval of the City. In addition, neither this
Agreement nor any interest herein may be transferred, assigned, conveyed, hypothecated or
encumbered voluntarily or by operation of law, whether for the benefit of creditors or otherwise,
without the prior written approval of City. Transfers restricted hereunder shall include the transfer
to any person or group of persons acting in concert of more than twenty-five percent (25%) of the
present ownership and/or control of Consultant, taking all transfers into account on a cumulative
basis. In the event of any such unapproved transfer, including any bankruptcy proceeding, this
Agreement shall be void. No approved transfer shall release the Consultant or any surety of
Consultant of any liability hereunder without the express consent of City.

ARTICLE 5. INSURANCE, INDEMNIFICATION AND BONDS

5.1 Insurance Coverages.

Throughout the life of this Agreement, Consultant shall pay for and maintain in full force
and effect all policies of insurance required hereunder with an insurance company(ies) either (i)
admitted by the California Insurance Commissioner to do business in the State of California and
rated not less than “A- VII” in Best's Insurance Rating Guide, or (ii) authorized by the City

-7-
11303-0001\21913354v2.doc



Page 568

Manager or his/her designee at any time and in his/her sole discretion. The following policies of
insurance are required:

(1) COMMERCIAL GENERAL LIABILITY insurance which shall be at least
as broad as the most current version of Insurance Services Office (ISO) Commercial General
Liability Coverage Form CG 00 01 and include insurance for “bodily injury,” “property damage”
and “personal and advertising injury” with coverage for premises and operations (including the
use of owned and non-owned equipment), products and completed operations, and contractual
liability (including, without limitation, indemnity obligations under the Contract) with limits of
liability of not less than the following:

$1,000,000 per occurrence for bodily injury and property damage
$1,000,000 per occurrence for personal and advertising injury
$2,000,000 aggregate for products and completed operations
$2,000,000 general aggregate

(ii) COMMERCIAL AUTOMOBILE LIABILITY insurance which shall be at
least as broad as the most current version of Insurance Service Office (ISO) Business Auto
Coverage Form CA 00 01, and include coverage for all owned, hired, and non-owned automobiles
or other licensed vehicles (Code 1 Any Auto) with limits of liability of not less than $1,000,000
per accident for bodily injury and property damage.

(iii)  WORKERS’ COMPENSATION insurance as required under the California
Labor Code.

(iv) EMPLOYERS’ LIABILITY insurance with limits of liability of not less
than $1,000,000 each accident, $1,000,000 disease policy limit and $1,000,000 disease each
employee.

(v)  PROFESSIONAL LIABILITY Professional Liability (Errors and
Omissions) insurance appropriate to Consultant’s profession, with limits of liability of $1,000,000
per claim/occurrence and $1,000,000 policy aggregate.

In the event Consultant purchases an Umbrella or Excess insurance policy(ies) to meet the
minimum limits of insurance set forth above, this insurance policy(ies) shall “follow form™ and
afford no less coverage than the primary insurance policy(ies).

If this Agreement continues for more than three (3) years duration, or in the event the City Manager
or his/her designee determines that the work or services to be performed under this Agreement
creates an increased or decreased risk of loss to the City, the Consultant agrees that the minimum
limits of the insurance policies may be changed accordingly upon receipt of written notice from
the City Manager, or his/her designee.
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Consultant shall be responsible for payment of any deductibles contained in any insurance policies
required hereunder and Consultant shall also be responsible for payment of any self-insured
retentions.

Any deductibles or self-insured retentions must be declared to, and approved by, the City Manager
or his/her designee. At the option of the City Manager or his/her designee, either: (i) the insurer
shall reduce or eliminate such deductibles or self-insured retentions as respects to City, its Council
members, officers, officials, employees and agents; or (ii) Consultant shall provide a financial
guarantee, satisfactory to the City Manager or his/her designee, guaranteeing payment of losses
and related investigations, claim administration and defense expenses. At no time shall the City
be responsible for the payment of any deductibles or self-insured retentions.

5.2 General Requirements.

All policies of insurance required hereunder shall be endorsed to provide that the coverage shall
not be cancelled, non-renewed, reduced in coverage or in limits except after 30 calendar day
written notice has been given to City. Upon issuance by the insurer, broker, or agent of a notice
of cancellation, non-renewal, or reduction in coverage or in limits, Consultant shall furnish City
with a new certificate and applicable endorsements for such policy(ies). In the event any policy is
due to expire during the Schedule of Performance for the work to be performed for City, Consultant
shall provide a new certificate, and applicable endorsements, evidencing renewal of such policy
not less than 15 calendar days prior to the expiration date of the expiring policy.

The General Liability and Automobile Liability insurance policies shall be written on an
occurrence form. The General Liability (including ongoing and completed operations) and
Automobile Liability shall name City and its officers, officials, employees, agents and volunteers
as an additional insured. Such policy(ies) of insurance shall be endorsed so Consultant’s insurance
shall be “primary and non-contributory” and will not seek contribution from the City’s insurance
or self-insurance and shall be at least as broad as CG 20 01 04 13. The coverage shall contain no
special limitations on the scope of protection afforded to the City and its officers, officials,
employees, agents and volunteers. The Workers® Compensation insurance policy shall contain a
waiver of subrogation as to City and its officers, officials, employees, agents and volunteers.
Should Consultant maintain insurance with broader coverage and/or limits of liability greater than
those shown above, City requires and shall be entitled to the broader coverage and/or the higher
limits of liability maintained by Consultant. Any available insurance proceeds in excess of the
specified minimum limits of insurance and coverage shall be available to City.

If the Professional Liability (Errors and Omissions) insurance policy is written on a claims-made
form:

i, The retroactive date must be shown, and must be before the effective date of the
Agreement or the commencement of work by Consultant.

2. Insurance must be maintained and evidence of insurance must be provided for at
least three years after any expiration or termination of the Agreement or, in the alternative, the
policy shall be endorsed to provide not less than a three-year discovery period.
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3. If coverage is canceled or non-renewed, and not replaced with another claims-made
policy form with a retroactive date prior to the effective date of the Agreement or the
commencement of work by Consultant, Consultant must purchase extended reporting coverage for
a minimum of three years following the expiration or termination of the Agreement.

4, A copy of the claims reporting requirements must be submitted to City for review.
5. These requirements shall survive expiration or termination of the Agreement.

Consultant shall furnish City with all certificate(s) and applicable endorsements effecting coverage
required hereunder. All certificates and applicable endorsements are to be received and approved
by the City Manager or his/her designee prior to City’s execution of the Agreement and before
work commences.

If at any time during the life of this Agreement or any extension, Consultant or any of its
subcontractors fail to maintain any required insurance in full force and effect, all work under this
Agreement shall be discontinued immediately, and all payments due or that become due to
Consultant shall be withheld until notice is received by City that the required insurance has been
restored to full force and effect and that the premiums therefore have been paid for a period
satisfactory to City. Any failure to maintain the required insurance shall be sufficient cause for
City to terminate this Agreement. No action taken by City hereunder shall in any way relieve
Consultant of its responsibilities under this Agreement.

Upon request of City, Consultant shall immediately furnish City with a complete copy of any
insurance policy required under this Agreement, including all endorsements, with said copy
certified by the underwriter to be a true and correct copy of the original policy. This requirement
shall survive expiration or termination of this Agreement.

The fact that insurance is obtained by Consultant shall not be deemed to release or diminish the
liability of Consultant, including, without limitation, liability under the indemnity provisions of
this Agreement. The duty to indemnify City and its officers, officials, employees, agents and
volunteers shall apply to all claims and liability regardless of whether any insurance policies are
applicable. The policy limits do not act as a limitation upon the amount of indemnification to be
provided by Consultant. Approval or purchase of any insurance contracts or policies shall in no
way relieve from liability nor limit the liability of Consultant, its principals, officers, employees,
agents, persons under the supervision of Consultant, vendors, suppliers, invitees, subcontractors,
or anyone employed directly or indirectly by any of them.

If Consultant should subcontract all or any portion of the services to be performed under this
Agreement, Consultant shall require each subcontractor to provide insurance protection in favor
of City and its officers, officials, employees, agents and volunteers in accordance with the terms
of each of the preceding paragraphs, except that the subcontractors’ certificates and endorsements
shall be on file with Consultant and City prior to the commencement of any work by the
subcontractor.
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5.3 Indemnification, Hold Harmless, and Duty to Defend.

A. Indemnity for Design Professional Services. To the fullest extent permitted
by law, Consultant shall, at its sole cost and expense, protect, indemnify, and hold harmless City
and its elected officials, officers, attorneys, agents, employees, designated volunteers, successors,
assigns and those City agents serving as independent contractors in the role of City officials
(collectively “Indemnitees™), from and against any and all damages, costs, expenses, liabilities,
claims, demands, causes of action, proceedings, judgments, penalties, liens, and losses of any
nature whatsoever, including fees of accountants, attorneys, or other professionals and all costs
associated therewith, and reimbursement of attorney’s fees and costs of defense (collectively
“Liabilities™), whether actual, alleged or threatened, which arise out of, are claimed to arise out of,
pertain to, or relate to, in whole or in part, the negligence, recklessness or willful misconduct of
Consultant, its officers, agents, servants, employees, subcontractors, material men, contractors or
their officers, agents, servants or employees (or any entity or individual that Consultant shall bear
the legal liability thereof) in the performance of design professional services under this Agreement
by a “design professional,” as the term is defined under California Civil Code Section 2782.8(c).

B. Other Indemnities.

1) Other than in the performance of design professional services, and
to the fullest extent permitted by law, Consultant shall, at its sole cost and expense, defend, hold
harmless and indemnify the Indemnitees from and against any and all damages, costs, expenses,
liabilities, claims, demands, causes of action, proceedings, judgments, penalties, liens, and losses
of any nature whatsoever, including fees of accountants, attorneys, or other professionals and all
costs associated therewith and the payment of all consequential damages (collectively “Claims™),
in law or equity, whether actual, alleged or threatened, which arise out of, are claimed to arise out
of, pertain to, or relate to the acts or omissions of Consultant, its officers, agents, servants,
employees, subcontractors, materialmen, contractors or their officers, agents, servants or
employees (or any entity or individual that Consultant shall bear the legal liability thereof) in the
performance of this Agreement, including the Indemnitees’ active or passive negligence, except
for Claims arising from the sole negligence or willful misconduct of the Indemnitees, as
determined by court decision or by the agreement of the Parties. Consultant shall defend the
Indemnitees in any action or actions filed in connection with any Claim with counsel of the
Indemnitees’ choice, and shall pay all costs-and expenses, including all attorneys’ fees and experts’
costs actually incurred in connection with such defense. Consultant shall reimburse the
Indemnitees for any and all legal expenses and costs incurred by the Indemnitees in connection
therewith.

2) Consultant shall pay all required taxes on amounts paid to
Consultant under this Agreement, and indemnify and hold City harmless from any and all taxes,
assessments, penalties, and interest asserted against City by reason of the independent contractor
relationship created by this Agreement. Consultant shall fully comply with the workers’
compensation law regarding Consultant and Consultant’s employees. Consultant shall indemnify
and hold City harmless from any failure of Consultant to comply with applicable workers’
compensation laws. City may offset against the amount of any fees due to Consultant under this
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Agreement any amount due to City from Consultant as a result of Consultant’s failure to promptly
pay to City any reimbursement or indemnification arising under this subparagraph B.2).

3) Consultant shall obtain executed indemnity agreements with
provisions identical to those in this Section from each and every subcontractor or any other person
or entity involved by, for, with or on behalf of Consultant in the performance of this Agreement.
[f Consultant fails to obtain such indemnities, Consultant shall be fully responsible and indemnify,
hold harmless and defend the Indemnitees from and against any and all Claims in law or equity,
whether actual, alleged or threatened, which arise out of, are claimed to arise out of, pertain to, or
relate to the acts or omissions of Consultant’s subcontractor, its officers, agents, servants,
employees, subcontractors, materialmen, contractors or their officers, agents, servants or
employees (or any entity or individual that Consultant’s subcontractor shall bear the legal liability
thereof) in the performance of this Agreement, including the Indemnitees’ active or passive
negligence, except for Claims arising from the sole negligence or willful misconduct of the
Indemnitees, as determined by court decision or by the agreement of the Parties.

C. Workers® Compensation Acts not Limiting. Consultant’s indemnifications
and obligations under this Section, or any other provision of this Agreement, shall not be limited
by the provisions of any workers’ compensation act or similar act. Consultant expressly waives
its statutory immunity under such statutes or laws as to City, its officers, agents, employees and
volunteers.

D. Insurance Requirements not Limiting. City does not, and shall not, waive
any rights that it may possess against Consultant because of the acceptance by City, or the deposit
with City, of any insurance policy or certificate required pursuant to this Agreement. The
indemnities in this Section shall apply regardless of whether or not any insurance policies are
determined to be applicable to the Liabilities, tax, assessment, penalty or interest asserted against

City.

E. Survival of Terms. Consultant’s indemnifications and obligations under
this Section shall survive the expiration or termination of this Agreement.

ARTICLE 6. RECORDS, REPORTS, AND RELEASE OF INFORMATION
6.1 Records.

Consultant shall keep, and require sub-consultants to keep, such ledgers books of accounts,
invoices, vouchers, canceled checks, reports, studies or other documents relating to the
disbursements charged to City and services performed hereunder (the “books and records™), as
shall be necessary to perform the services required by this Agreement and enable the Contract
Officer to evaluate the performance of such services. Any and all such documents shall be
maintained in accordance with generally accepted accounting principles and shall be complete and
detailed. The Contract Officer shall have full and free access to such books and records at all times
during normal business hours of City, including the right to inspect, copy, audit and make records
and transcripts from such records. Such records shall be maintained for a period of three (3) years
following completion of the services hereunder, and the City shall have access to such records in

-12-
11303-0001\2191354v2.doc



Page 573

the event any audit is required. In the event of dissolution of Consultant’s business, custody of the
books and records may be given to City, and access shall be provided by Consultant’s successor
in interest.

6.2 Reports.

Consultant shall periodically prepare and submit to the Contract Officer such reports
concerning the performance of the services required by this Agreement as the Contract Officer
shall require. Consultant hereby acknowledges that the City is greatly concerned about the cost of
work and services to be performed pursuant to this Agreement. For this reason, Consultant agrees
that if Consultant becomes aware of any facts, circumstances, techniques, or events that may or
will materially increase or decrease the cost of the work or services contemplated herein or, if
Consultant is providing design services, the cost of the project being designed, Consultant shall
promptly notify the Contract Officer of said fact, circumstance, technique or event and the
estimated increased or decreased cost related thereto and, if Consultant is providing design
services, the estimated increased or decreased cost estimate for the project being designed.

6.3 Ownership of Documents.

All drawings, specifications, maps, designs, photographs, studies, surveys, data, notes,
computer files, reports, records, documents and other materials (the “documents and materials™)
prepared by Consultant, its employees, sub-consultants and agents in the performance of this
Agreement shall be the property of City and shall be delivered to City upon request of the Contract
Officer or upon the termination of this Agreement, and Consultant shall have no claim for further
employment or additional compensation as a result of the exercise by City of its full rights of
ownership use, reuse, or assignment of the documents and materials hereunder. Any use, reuse or
assignment of such completed documents for other projects and/or use of uncompleted documents
without specific written authorization by the Consultant will be at the City’s sole risk and without
liability to Consultant, and Consultant’s guarantee and warranties shall not extend to such use,
revise or assignment. Consultant may retain copies of such documents for its own use. Consultant
shall have an unrestricted right to use the concepts embodied therein. All sub-consultants shall
provide for assignment to City of any documents or materials prepared by them, and in the event
Consultant fails to secure such assignment, Consultant shall indemnify City for all damages
resulting therefrom.

6.4 Confidentiality and Release of Information.

(a) All information gained or work product produced by Consultant
in performance of this Agreement shall be considered confidential, unless such information is in
the public domain or already known to Consultant. Consultant shall not release or disclose any
such information or work product to persons or entities other than City without prior written
authorization from the Contract Officer.

(b) Consultant, its officers, employees, agents or sub-consultants,
shall not, without prior written authorization from the Contract Officer or unless requested by the
City Attorney, voluntarily provide documents, declarations, letters of support, testimony at
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depositions, response to interrogatories or other information concerning the work performed under
this Agreement. Response to a subpoena or court order shall not be considered “voluntary”
provided Consultant gives City notice of such court order or subpoena.

(c) If Consultant, or any officer, employee, agent or sub-consultant of
Consultant, provides any information or work product in violation of this Agreement, then City
shall have the right to reimbursement and indemnity from Consultant for any damages, costs and
fees, including attorney’s fees, caused by or incurred as a result of Consultant’s conduct.

(d) Consultant shall promptly notify City should Consultant, its
officers, employees, agents or sub-consultants be served with any summons, complaint, subpoena,
notice of deposition, request for documents, interrogatories, request for admissions or other
discovery request, court order or subpoena from any party regarding this Agreement and the work
performed there under. City retains the right, but has no obligation, to represent Consultant or be
present at any deposition, hearing or similar proceeding. Consultant agrees to cooperate fully with
City and to provide City with the opportunity to review any response to discovery requests
provided by Consultant. However, this right to review any such response does not imply or mean
the right by City to control, direct, or rewrite said response.

ARTICLE 7. ENFORCEMENT OF AGREEMENT AND TERMINATION

7.1 California Law.

This Agreement shall be interpreted, construed and governed both as to validity and to
performance of the Parties in accordance with the laws of the State of California. Legal actions
concerning any dispute, claim or matter arising out of or in relation to this Agreement shall be
instituted in the Superior Court of the County of Riverside, State of California, or any other
appropriate court in such county, and Consultant covenants and agrees to submit to the personal
jurisdiction of such court in the event of such action. In the event of litigation in a U.S. District
Court, venue shall lie exclusively in the Central District of California, in Riverside.

7.2 Disputes; Default.

In the event that City determines Consultant is in default under the terms of this Agreement,
the City shall not have any obligation or duty to continue compensating Consultant for any work
performed after the date of default. Instead, the City may give notice to Consultant of the default
and the reasons for the default. The notice shall include the timeframe in which Consultant may
cure the default. This timeframe is presumptively thirty (30) days, but may be extended, though
not reduced, if circumstances warrant. During the period of time that Consultant is in default, the
City shall hold all invoices and shall, when the default is cured, proceed with payment on the
invoices. In the alternative, the City may, in its sole discretion, elect to pay some or all of the
outstanding invoices during the period of default. If Consultant does not cure the default, the City
may take necessary steps to terminate this Agreement under this Article. Any failure on the part
of the City to give notice of the Consultant’s default shall not be deemed to result in a waiver of
the City’s legal rights or any rights arising out of any provision of this Agreement.
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7.3 Retention of Funds.

Consultant hereby authorizes City to deduct from any amount payable to Consultant
(whether or not arising out of this Agreement) (i) any payment amount of which may be in dispute
hereunder or which are necessary to compensate City for any losses, costs, liabilities, or damages
suffered by City, (ii) all amounts for which City may be liable to third parties, by reason of
Consultant’s acts or omissions in performing or failing to perform Consultant’s obligation under
this Agreement, and (iii) all payments due or that become due to Consultant during the period that
Consultant or any of its subcontractors fail to maintain any required insurance in full force and
effect, until notice is received by City that the required insurance has been restored to full force
and effect and that the premiums therefore have been paid for a period satisfactory to City, as
provided in Section 5.2, above. In the event that any claim is made by a third party, the amount or
validity of which is disputed by Consultant, or any indebtedness shall exist which shall appear to
be the basis for a claim of lien, City may withhold from any payment due, without liability for
interest because of such withholding, an amount sufficient to cover such claim. The failure of City
to exercise such right to deduct or to withhold shall not, however, affect the obligations of the
Consultant to insure, indemnify, and protect City as elsewhere provided herein.

7.4 Waiver.

Waiver by any Party to this Agreement of any term, condition, or covenant of this
Agreement shall not constitute a waiver of any other term, condition, or covenant. Waiver by any
Party of any breach of the provisions of this Agreement shall not constitute a waiver of any other
provision or a waiver of any subsequent breach or violation of any provision of this Agreement.
Acceptance by City of any work or services by Consultant shall not constitute a waiver of any of
the provisions of this Agreement. No delay or omission in the exercise of any right or remedy by
anon-defaulting Party on any default shall impair such right or remedy or be construed as a waiver.
Any waiver by either Party of any default must be in writing and shall not be a waiver of any other
default concerning the same or any other provision of this Agreement.

7.5 Rights and Remedies are Cumulative.

Except with respect to rights and remedies expressly declared to be exclusive in this
Agreement, the rights and remedies of the Parties are cumulative and the exercise by either Party
of one or more of such rights or remedies shall not preclude the exercise by it, at the same or
different times, of any other rights or remedies for the same default or any other default by the
other Party.

7.6 Legal Action.

In addition to any other rights or remedies, either Party may take legal action, in law or in
equity, to cure, correct or remedy any default, to recover damages for any default, to compel
specific performance of this Agreement, to obtain declaratory or injunctive relief, or to obtain any
other remedy consistent with the purposes of this Agreement. Notwithstanding any contrary
provision herein, Consultant must file a statutory claim pursuant to Government Code Sections
905 et seq. and 910 et seq., in order to pursue a legal action against City under this Agreement.
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7.7 Liguidated Damages.

Since the determination of actual damages for any delay in performance of this Agreement
would be extremely difficult or impractical to determine in the event of a breach of this Agreement,
the Consultant and its sureties shall be liable for and shall pay to the City the sum of Not Applicable
($0.00) as liquidated damages for each working day of delay in the performance of any service
required hereunder, as specified in the Schedule of Performance (Exhibit “D”). The City may
withhold from any monies payable on account of services performed by the Consultant any
accrued liquidated damages.

7.8 Termination Prior to Expiration of Term.

This Section shall govern any termination of this Agreement except as specifically
provided in the following Section 7.9 for termination for default of Consultant. The City reserves
the right to terminate this Agreement at any time, with or without cause, upon thirty (30) days’
written notice to Consultant, except that where termination is due to the fault of the Consultant,
the period of notice may be such shorter time as may be determined by the Contract Officer. In
addition, the Consultant reserves the right to terminate this Agreement at any time, with or without
cause, upon sixty (60) days’ written notice to City, except that where termination is due to the fault
of the City, the period of notice may be such shorter time as the Consultant may determine. Upon
receipt of any notice of termination, Consultant shall immediately cease all services hereunder
except such as may be specifically approved by the Contract Officer. Except where the Consultant
has initiated termination, the Consultant shall be entitled to compensation for all services rendered
prior to the effective date of the notice of termination and for any services authorized by the
Contract Officer thereafter in accordance with the Schedule of Compensation or such as may be
approved by the Contract Officer, except as provided in Section 7.3. In the event the Consultant
has initiated termination, the Consultant shall be entitled to compensation only for the reasonable
value of the work product actually produced hereunder. In the event of termination without cause
pursuant to this Section, the terminating Party need not provide the non-terminating Party with the
opportunity to cure pursuant to Section 7.2.

7.9 Termination for Default of Consultant.

If termination is due to the failure of the Consultant to fulfill its obligations under this
Agreement, City may, after compliance with the provisions of Section 7.2, take over the work and
prosecute the same to completion by contract or otherwise, and the Consultant shall be liable to
the extent that the total cost for completion of the services required hereunder exceeds the
compensation herein stipulated (provided that the City shall use reasonable efforts to mitigate such
damages), and City may withhold any payments to the Consultant for the purpose of set-off or
partial payment of the amounts owed the City as provided in Section 7.3.

7.10 Attorneys’ Fees.

If either Party to this Agreement is required to initiate or defend or made a party to any
action or proceeding in any way connected with this Agreement, the prevailing party in such action
or proceeding, in addition to any other relief which may be granted, whether legal or equitable,
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shall be entitled to reasonable attorney’s fees. Attorney’s fees shall include attorney’s fees on any
appeal, and 1n addition the Party entitled to attorney’s fees shall be entitled to all other reasonable
costs for investigating such action, taking depositions and discovery and all other necessary costs
the court allows which are incurred in such litigation. All such fees shall be deemed to have
accrued on commencement of such action and shall be enforceable whether or not such action is
prosecuted to judgment.

ARTICLE 8. CITY OFFICERS AND EMPLOYEES: NON-DISCRIMINATION

8.1 Non-liability of City Officers and Emplovees.

No officer or employee of the City shall be personally liable to the Consultant, or any
successor in interest, in the event of any default or breach by the City or for any amount which
may become due to the Consultant or to its successor, or for breach of any obligation of the terms
of this Agreement.

8.2 Conflict of Interest.

Consultant covenants that neither it, nor any officer or principal of its firm, has or shall
acquire any interest, directly or indirectly, which would conflict in any manner with the interests
of City or which would in any way hinder Consultant’s performance of services under this
Agreement. Consultant further covenants that in the performance of this Agreement, no person
having any such interest shall be employed by it as an officer, employee, agent or sub-consultant
without the express written consent of the Contract Officer. Consultant agrees to at all times avoid
conflicts of interest or the appearance of any conflicts of interest with the interests of City in the
performance of this Agreement.

No officer or employee of the City shall have any financial interest, direct or indirect, in
this Agreement within the scope of Government Code section 1090, nor shall any such officer or
employee make, participate in making, or use his or her official position to influence, any City
decision relating to the Agreement which has a material financial effect on his or her financial
interests or the financial interests of any corporation, partnership or association in which he or she
is, directly or indirectly, interested, in violation of any State statute or regulation. The Consultant
warrants that it has not paid or given and will not pay or give any third party any money or other
consideration for obtaining this Agreement.

8.3 Covenant Against Discrimination.

Consultant covenants that, by and for itself, its heirs, executors, assigns, and all persons
claiming under or through them, that there shall be no discrimination against or segregation of,
any person or group of persons on account of race, color, creed, religion, sex, gender, sexual
orientation, marital status, national origin, or ancestry in the performance of this Agreement.
Consultant shall take affirmative action to insure that applicants are employed and that employees
are treated during employment without regard to their race, color, creed, religion, sex, marital
status, national origin, or ancestry, or other protected class.

8.4 Unauthorized Aliens.
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Consultant hereby promises and agrees to comply with all of the provisions of the Federal
Immigration and Nationality Act, 8 U.S.C.A. §§ 1101, et seq., as amended, and in connection
therewith, shall not employ unauthorized aliens as defined therein. Should Consultant so employ
such unauthorized aliens for the performance of work and/or services covered by this Agreement,
and should the any liability or sanctions be imposed against City for such use of unauthorized
aliens, Consultant hereby agrees to and shall reimburse City for the cost of all such liabilities or
sanctions imposed, together with any and all costs, including attorneys’ fees, incurred by City.

ARTICLE 9. MISCELLANEOUS PROVISIONS
9.1 Notices.

Any notice, demand, request, document, consent, approval, or communication either Party
desires or is required to give to the other Party or any other person shall be in writing and either
served personally or sent by prepaid, first-class mail, in the case of the City, to the City Manager
and to the attention of the Contract Officer, CITY OF BANNING, 99 East Ramsey Street,
Banning, CA 92220 and in the case of the Consultant, to the person at the address designated on
the execution page of this Agreement. Either Party may change its address by notifying the other
Party of the change of address in writing. Notice shall be deemed communicated at the time
personally delivered or in seventy-two (72) hours from the time of mailing if mailed as provided
in this Section.

9.2 Interpretation.

The terms of this Agreement shall be construed in accordance with the meaning of the
language used and shall not be construed for or against either Party by reason of the authorship of
this Agreement or any other rule of construction which might otherwise apply.

9.3 Counterparts.

This Agreement may be executed in counterparts, each of which shall be deemed to be an
original, and such counterparts shall constitute one and the same instrument.

94 Integration; Amendment.

This Agreement including the attachments hereto is the entire, complete and exclusive
expression of the understanding of the Parties. It is understood that there are no oral agreements
between the Parties hereto affecting this Agreement and this Agreement supersedes and cancels
any and all previous negotiations, arrangements, agreements and understandings, if any, between
the Parties, and none shall be used to interpret this Agreement. No amendment to or modification
of this Agreement shall be valid unless made in writing and approved by the Consultant and by
the City Council. The Parties agree that this requirement for written modifications cannot be
waived and that any attempted waiver shall be void.
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9.5 Severability.

In the event that any one or more of the phrases, sentences, clauses, paragraphs, or sections
contained in this Agreement shall be declared invalid or unenforceable by a valid judgment or
decree of a court of competent jurisdiction, such invalidity or unenforceability shall not affect any
of the remaining phrases, sentences, clauses, paragraphs, or sections of this Agreement which are
hereby declared as severable and shall be interpreted to carry out the intent of the Parties hereunder
unless the invalid provision is so material that its invalidity deprives either Party of the basic
benefit of their bargain or renders this Agreement meaningless.

0.6 Corporate Authority.

The persons executing this Agreement on behalf of the Parties hereto warrant that (i) such
Party is duly organized and existing, (ii) they are duly authorized to execute and deliver this
Agreement on behalf of said Party, (iii) by so executing this Agreement, such Party is formally
bound to the provisions of this Agreement, and (iv) the entering into this Agreement does not
violate any provision of any other Agreement to which said Party is bound. This Agreement shall
be binding upon the heirs, executors, administrators, successors and assigns of the Parties.

[SIGNATURES ON FOLLOWING PAGE]
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IN WITNESS WHEREOF the Parties hereto have executed this Agreement the day and
year first hereinabove written.

CITY OF BANNING CONSULTANT
Douglas Schulze, Date NAME: DATE
City Manager TITLE;
NAME: DATE
TITLE:
ATTEST:
Tax ID No.
Daryl Betancur, Date
Deputy City Clerk
Address:
APPROVED AS TO FORM:

Richards, Watson & Gershon

Kevin G. Ennis, Esq., Date
City Attorney

Two signatures are required if a corporation

NOTE: CONSULTANT’S SIGNATURES SHALL BE DULY NOTARIZED, AND APPROPRIATE
ATTESTATIONS SHALL BE INCLUDED AS MAY BE REQUIRED BY THE BYLAWS, ARTICLES OF
INCORPORATION, OR OTHER RULES OR REGULATIONS APPLICABLE TO DEVELOPER’S
BUSINESS ENTITY.
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the
document to which this certificate is attached, and not the truthfulness, accuracy or validity of that document.

STATE OF CALIFORNIA

COUNTY OF RIVERSIDE

On .20 before me, , personally appeared , proved to me on the
basis of satisfactory evidence to be the person(s) whose names(s) is/are subscribed to the within instrument and
acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by
his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted,
executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true
and correct.

WITNESS my hand and official seal.

Signature:

OPTIONAL
Though the data below is not required by law, it may prove valuable to persons relying on the document and could
prevent fraudulent reattachment of this form.

CAPACITY CLAIMED BY SIGNER DESCRIPTION OF ATTACHED DOCUMENT
INDIVIDUAL
CORPORATE OFFICER

TITLE(S) TITLE OR TYPE OF DOCUMENT
PARTNER(S) [] LIMITED
1 GENERAL
ATTORNEY-IN-FACT
TRUSTEE(S) NUMBER OF PAGES
GUARDIAN/CONSERVATOR
OTHER

I I O

SIGNER IS REPRESENTING: DATE OF DOCUMENT
(NAME OF PERSON(S) OR ENTITY(IES))

SIGNER(S) OTHER THAN NAMED ABOVE

-
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EXHIBIT “A”
SCOPE OF SERVICES

I. Consultant will perform the following services in connection with providing legal
counsel services to the Water and Wastewater Divisions of the Public Works
Department:

A. Provide services related to, but not limited to Water Law, Federal/State policies
(NEPA, CEQA., EPA) and Land Rights and work with the City on the following

items:
1. Provide advice to City staff of matters of law, including but not limited to the
water rights.

2. Attend City Council meetings on an as needed basis. Regular meetings are
held on the 2nd and 4th Tuesday of each month beginning at 5:00 pm.

3. Attend other meetings such as Committee meetings requested by the Public
Works Director.

4. Research and interpret laws, court decisions and other authorities in order to
prepare legal opinions to advise the Public Works Director and City staff on
legal matters pertaining to City interests.

5. Provide legal assistance and consultation to the Public Work Director or
designee as requested on matters of property acquisitions, eminent domain,
property rights and property management, encroachment, lease agreements
and easements.

6. Legal services and specialties shall be required that address California
Department of Fish and Wildlife (lake and streambed alterations), US Army
Corps of Engineers (Clean Water Act Section 404), and Regional Water
Quality Control Board (Clean water Act Section 401).

7. Provide Water Law legal services that addresses future legal agreement needs
between the City and Banning Heights Mutual Water Company regarding
surface and ground water allocations.

8. Provide legal services pertaining to land use issues including but not limited to
property acquisitions, easements, public improvements, dedications and rights
of way.

9. Legal services related to Sustainable Groundwater Management Act (See
Attachment A).

10. Provide legal services pertaining to the Beaumont Basis Watermaster.

11. Provide legal services for regulatory permitting.

11. As part of the Services, Consultant will prepare and deliver the following tangible
work products to the City:

Exhibit “A”-1
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a. As provided in Section 6.2, Consultant shall prepare reports, memorandums, or
other written work production as reasonably requested and obligated bto by
customs and practices in the legal industry and as governed by the Rules of
Professional Conduct. City shall maintain such work product as confidential
and privileged items to the full extent of the law.

III. In addition to the requirements of Parts I and II of this Scope of Services, during
the performance of the services, Consultant will keep the City appraised through
periodic status reports regarding the performance of the services under this
Agreement as set forth below and in Section 6.2, by the following means:

a. In-person meetings.

b. Email updates/questions to applicant team and City while reviews are
underway.

& Conference calls.

IV.  All work product is subject to review and acceptance by the City, and must be
revised by the Consultant without additional charge to the City until found
satisfactory and accepted by City.

V. Consultant will utilize the following personnel to accomplish the services:
a. Barbara A. Brenner, Partner & Primary Legal Counsel
b. Kerry Fuller, Assistant Legal Counsel

(o Vincent Vu, Assistant Legal Counsel

Exhibit “A™-2
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EXHIBIT “B”
SPECIAL REQUIREMENTS
(Superseding Contract Boilerplate)

None

Exhibit “B”-1
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SCHEDULE OF COMPENSATION
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L. Consultant shall perform Legal Groundwater Services as set forth above in
Exhibit A subject to the not to exceed amount of $100,000 per Section 2.1 of the
Agreement.

Employee Job Title Hourly Rate

Barbara A. Brenner Partner $325

Kerry Fuller Attorney $300

Vincent Vu Attorney $280

Hannah Burcaw Senior Paralegal $125
(Transactional)

Alicea Norsby Paralegal (Litigation) $125

I1. Within the budgeted amounts for each Task, and with the approval of the
Contract Officer, funds may be shifted from one Task sub-budget to another so
long as the Contract Sum is not exceeded per Section 2.1, unless Additional
Services are approved per Section 1.8.

III.  The City will compensate Consultant for the services performed upon submission
of a valid invoice. Each invoice is to include:

A. Line items for all personnel describing the work performed, the number of hours
worked, and the hourly rate.

B. Line items for all materials and equipment properly charged to the services.

C. Line items for all other approved reimbursable expenses claimed, with
supporting documentation.

D. Line items for all approved sub-consultant labor, supplies, equipment,
materials, and travel properly charged to the services.

IV.  The total compensation for services shall not exceed $100,000.00 as provided in
Section 2.1 of this Agreement.

11303-0001\2191354v2.doc
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V. The Consultant’s billing rates for all personnel are attached as Exhibit C-1.

Exhibit “C”-2
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Page 587

Employee Job Title Hourly Rate
Barbara A. Brenner Partner 5 325.00
Kerry Fuller Attorney $ 300.00
Vincent Vu Attorney § 280.00
Hannah Burcaw Senior Paralegal (Transactional) 5 125.00
Alicea Norsby Paralegal (Litigation) 5 125.00

S
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EXHIBIT “D”
SCHEDULE OF PERFORMANCE

I Consultant shall perform all services timely in accordance with the schedule to be
developed by Consultant and subject to the written approval of the City.
Consultant will provide a written proposal within one week of the City’s request
for services, unless otherwise agreed to by the Contract Officer.

IL. The Contract Officer may approve extensions for performance of the services in
accordance with Sections 1.8 and 3.2.

Exhibit “D™-1
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