
    AGENDA 
SPECIAL CITY COUNCIL MEETING 

CITY OF BANNING  
BANNING, CALIFORNIA 

May 14, 2019 Banning Civic Center 
4:00 p.m. Council Chamber 

99 E. Ramsey Street 

I. CALL TO ORDER

Roll Call – Council Members Happe, Peterson, Wallace, Mayor Pro Tem Andrade

and Mayor Welch

A. Opportunity for Public to address closed session items.
B. Convene closed session.

II. CLOSED SESSION

1. CONFERENCE WITH LEGAL COUNSEL – EXISTING LITIGATION
Pursuant to Paragraph (1) of subdivision (d) of Section 54956.9
Name of Case: Southern California Edison Company v. RRM Properties,
Ltd., et al. (Riverside County Superior Court)
Case No. RIC 1813789

2. CONFERENCE WITH LEGAL COUNSEL – EXISTING LITIGATION
Pursuant to paragraph (1) of subdivision (d) of Section 54956.9
Name of Case: City of Banning and People of the State of California v. Go
Green Calming Solutions, et al.
Case No. RIC 1806731

3. CONFERENCE WITH LEGAL COUNSEL – EXISTING LITIGATION
Pursuant to paragraph (1) of subdivision (d) of Section 54956.9
Name of Case: Williams v. City of Banning
DFEH Case No. 201805-02183508

III. ADJOURNMENT

The City of Banning promotes and supports a high quality of life that ensures a safe 
and friendly environment, fosters new opportunities and provides responsive, 

fair treatment to all and is the pride of its citizens 
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NOTICE: Pursuant to Government Code § 54954.3(a), the only public comment that will be permitted 
during this Special Meeting is that pertaining to items appearing on this special meeting agenda. Any 
member of the public may address this meeting of the Mayor and Council on any item appearing on the 
agenda by approaching the microphone in the Council Chambers and asking to be recognized, either 
before the item about which the member desires to speak is called, or at any time during consideration of 
the item.  A five-minute limitation shall apply to each member of the public, unless such time is extended 
by the Mayor.  No member of the public shall be permitted to “share” his/her five minutes with any other 
member of the public.  

In compliance with the Americans with Disabilities Act, if you need special assistance to participate 
in this meeting, please contact the City Clerk's Office (951) 922-3102.  Notification 48 hours prior to 
the meeting will enable the City to make reasonable arrangements to ensure accessibility to this meeting. 
[28 CFR 35.02-35.104 ADA Title II]  
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AGENDA 
REGULAR MEETING 
CITY OF BANNING 

BANNING, CALIFORNIA 

May 14, 2019 Banning Civic Center 
5:00 p.m. Council Chamber 

99 E. Ramsey Street 

The following information comprises the agenda for the regular meeting of the City Council, and a joint 
meeting of the City Council and the Banning Utility Authority. 

Per City Council Resolution No. 2016-44 matters taken up by the Council before 10:00 p.m. 
may be concluded, but no new matters shall be taken up after 10:00 p.m. except upon a 
unanimous vote of the council members present and voting, but such extension shall only 
be valid for one hour and each hour thereafter shall require a renewed action for the 
meeting to continue. 

I. CALL TO ORDER

• Invocation – Elder Ralph Bobik – Church of Jesus Christ of Latter Day Saints
• Roll Call – Council Members Happe, Peterson, Wallace, Mayor Pro Tem

Andrade and Mayor Welch

II. AGENDA APPROVAL

III. PRESENTATION

1. Introduction of New Battalion Chief, Bill Otterman ..................................... ORAL 
2. Proclamation for former Mayor/Councilmember Don Smith …....………….ORAL 

IV. REPORT ON CLOSED SESSION

V. PUBLIC COMMENTS, CORRESPONDENCE, AND APPOINTMENTS

PUBLIC COMMENTS – On Items Not on the Agenda

A five-minute limitation shall apply to each member of the public who wishes to address the Mayor 
and Council on a matter not on the agenda.  No member of the public shall be permitted to “share” 
his/her five minutes with any other member of the public.  (Usually, any items received under this 
heading are referred to staff for future study, research, completion and/or future Council Action.  See 
last page.) PLEASE STATE YOUR NAME AND ADDRESS FOR THE RECORD. 

CORRESPONDENCE: 

Items received under this category may be received and filed or referred to staff for 
future research or a future agenda. 
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APPOINTMENTS: 

VI. CONSENT ITEMS
(The following items have been recommended for approval and will be acted upon simultaneously, unless a
member of the City Council wishes to remove an item for separate consideration.)

Motion: Approve Consent items 1 through 10:  Items ___, ___, ___, to be pulled  for
discussion.  (Resolutions require a recorded majority vote of the total membership of the City Council)

• Mayor to Open Consent Items for Public Comments
1.  Approval of Special Meeting – 4/23/2019 Minutes (Closed Session) ......... 13 
2. Approval of Special Meeting – 4/23/2019 Minutes (Workshop) .................. 16 
3. Receive and File Contracts Approved Under the City Manager’s Signature

Authority for the Month of April 2019.  ........................................................ 19 
4. Adopt Resolution Supporting Balanced Energy Solutions and the Maintaining

of Local Control of Energy Solutions.  ......................................................... 22
(Staff Report – Douglas Schulze, City Manager)
Recommendation: Staff recommends the City Council adopt a Resolution
of the City Council of the City of Banning, California supporting Balanced
Energy Solutions and maintaining local control of energy solutions.

5. Adopt Ordinance No. 1541,  An Ordinance of the City Council of the City of
Banning, California, Approving the Zone Change from General Commercial
(GC) to Business Park (BP) and to the Business Park Zoning District for
property located at 1897 West Lincoln Street, 1661 West Lincoln Street, 1589
West Lincoln Street and Vacant Parcels to the East (APNs: 538-230-014, 538-
220-002, 538-220-003, 538-220-004, 540-180-041, 540-180-042,
540-180-043, 540-180-044 & 540-180-045). (Second reading and adoption)
(Staff Report – Adam Rush, Community Development Director) ................ 29 
Recommendation: Staff recommends that the City Council waive further 
reading and adopt Ordinance No. 1541, An Ordinance of the City Council 
of the City of Banning, California, Approving the Zone Change from 
General Commercial (GC) to Business Park (BP) and to the Business Park 
Zoning District for property located at 1897 West Lincoln Street, 1661 
West Lincoln Street, 1589 West Lincoln Street and Vacant Parcels to the 
East (APNs: 538-230-014, 538-220-002, 538-220-003, 538-220-004, 540-180-
041, 540-180-042, 540-180-043, 540-180-044 & 540-180-045  

6. Adopt Resolution No. 2019-13, Approving and Authorizing the City Manager to
Execute an Improvement and Credit/Reimbursement Agreement with Pardee
Homes, Inc. for the Transportation Uniform Mitigation Fee Program Related to
Improvements Along Highland Springs Avenue.………………………………42
(Staff Report Art vela, Director of Public Works/City Engineer)
Recommendation: That the City Council Adopt Resolution No. 2019-13,
approving and authorizing the City Manager to execute an Improvement
and Credit/Reimbursement Agreement (Credit Agreement) with Pardee
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Homes, Inc. for the Transportation Uniform Mitigation Fee (TUMF) 
program related to improvements along Highland Springs Avenue.  

7. Adopt Resolution, Declaring Opposition to the 2019 Budget Trailer Bill
Language and Assembly Bill 217 Unless Amended to Remove the Proposed
Statewide Water Tax ................................................................................. 87
(Staff Report – Art Vela, Public Works Director/City Engineer)
Recommendation: Staff recommends that the City Council adopt
Resolution, declaring its opposition to the 2019 Budget Trailer Bill
Language and Assembly Bill 217 unless amended to remove the
proposed statewide water tax.

8. Adopt Resolution, Requesting Approval of Stipulation for Entry of
Interlocutory Judgement Between Southern California Edison Company and
City of Banning in Connection with Southern California Edison Company v.
RRM Properties, LTD., et al. (Riverside County Superior Court Case No. RIC
1813789) .................................................................................................... 94
(Staff Report – Art Vela, Director of Public Works/City Engineer)
Recommendation(s): 1) That the City Council approve the stipulation
for Interlocutory Judgement between the City of Banning and
Southern California Edison Company; and 2) Authorize the City
Manager to execute the stipulation for Interlocutory Judgement in the
form substantially attached as Attachment No.1 hereto.

VII. PUBLIC HEARINGS

1. Cedar Hills Apartments (The Project), Ordinance No. 1543, Adopting Zone
Change No. No. 18-3503, City Council Resolution No. 2019-_____, Adopting
a Mitigated Negative Declaration and Mitigation Monitoring Report and
Approving General  Plan Amendment No. 18-2504, and Design Review No.
18-7001 for the Proposed Development of a 96-Unit Apartment Facility and
Associated Infrastructure on 7.08 Acres of Land Within the Low Density
Residential (LDR) Land Use District (APN:534-283-011 and 534-283-
014). ......................................................................................................... 113 
(Staff Report – Adam Rush, Community Development Director) 

Recommendation(s): Staff recommends that the City Council: 1) Adopt 
Resolution No. 2019-___, Adopting a Mitigated Negative Declaration and 
Mitigation Monitoring and Reporting Program (Environmental Assessment No. 
18-1508); and approve General Plan Amendment No. 17-2504, Design Review
No. 18-7001 for the Cedar Hills Apartment Project; and 2) Introduce, as read
by title only, Ordinance No. 1543, an Ordinance of the City Council of the City
of Banning, California, approving Zone Change No. 18-3503 to amend the
Zoning Map, Title 17 of the Banning Municipal Code for two lots totaling 7.08
acres located south of East Hoffer Street and West of North Hathaway Street,
from Low Density Residential (LDR) to High Density Residential (HDR).
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Mayor asks the City Clerk to read the title of Ordinance 1543 

“Ordinance No. 1543, An Ordinance of the City Council of the City of Banning, 
California, approving Zone Change No. 18-3503 to amend the Zoning Map, Title 
17 of the Banning Municipal Code for two lots totaling 7.08 acres located south of 
East Hoffer Street and West of North Hathaway Street, from Low Density 
Residential (LDR) to High Density Residential (HDR). (First reading and 
Introduction).” 

Motion: I move to waive further reading of Ordinance No. 1543 
(Requires a majority vote of the Council)   

Motion: I move that Ordinance No. 1543 pass its first reading 

VIII. ANNOUNCEMENTS AND REPORTS

CITY COUNCIL COMMITTEE REPORTS

REPORT BY CITY ATTORNEY

REPORT BY CITY MANAGER

REPORT OF OFFICERS

1. Ordinance No. 1545, An Ordinance of the City Council of the City of Banning,
California, Amending Chapter 3.18 (Mining Tax and Mining Impact Fund) of
Title 3 (Revenue and Finance) of the Banning Municipal Code to specify the
Use of Different Consumer Price Indexes Commencing Fiscal Years 2019
and 2020 to Address Cost of Living Adjustments for the Mining Tax  and
Making a Determination Pursuant to CEQA .............................................. 280
(Staff Report – Douglas Schulze, City Manager)

Recommendation (s): Staff recommends that the City Council, 1) Adopt a 
Categorical Exemption for Ordinance No. 1545; and 2) Introduce, as read by 
title only, Ordinance No. 1545, an Ordinance of the City Council of the City of 
Banning, California, amending Subsection “D” of Section 3.18.030 (Mining 
Tax on Excavation and Processing) of the Banning Municipal Code to specify 
the use of different Consumer Price Indexes commencing fiscal years 2019 
and 2020 to address cost of living adjustments for the mining tax and making 
a determination pursuant to CEQA. 

Mayor asks the City Clerk to read the title of Ordinance 1545 

“Ordinance 1545, an Ordinance of the City of Banning, California, Amending 
Subsection “D” of Section 3.18.030 (Mining Tax on Excavation and Processing) of 
Chapter 3.18 (Mining Tax and Mining Impact Fund) of Title 3 (Revenue and 
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Finance) of the Banning Municipal Code to specify the use of different Consumer 
Price Indexes commencing fiscal years 2019 and 2020 to address cost of living 
adjustments for the Mining Tax and making a determination pursuant to CEQA.” 
(First reading and Introduction) 

Motion: I move to waive further reading of Ordinance 1545 
(Requires a majority vote of the Council)   

Motion: I move that Ordinance No. 1545 pass its first reading 

2. Adopt Urgency Ordinance No. 1546, An Urgency Ordinance of the City of
Banning, California, Regarding Small Wireless Facilities in the Public Right-of-
Way, Amending the Banning Municipal Code Regarding the Same, and
Declaring the Urgency and Immediate effectiveness of the Ordinance, and
Approving California Environmental Quality Act Exemptions; and Approving a
Resolution Adopting a Citywide Policy Regarding Permitting Requirements and
Development Standards for Small Wireless Facilities in the City, Including
Public Rights-of-Way.. ................................................................................. 313
(Staff Report – Art Vela, Public Works Director/City Engineer)

Recommendation (s): Staff recommends that that City Council; 1) Adopt 
Urgency Ordinance 1546; an Urgency Ordinance of the City of Banning, 
California, regulating small wireless facilities Citywide, amending the 
Banning Municipal Code, making environmental findings, and declaring the 
Urgency thereof; and 2) Adopt Resolution No. 2019-____, a Resolution of the 
City Council of the City of Banning, California, adopting a Citywide policy 
regarding permitting requirements and development standards for small 
wireless facilities.  

Mayor asks the City Clerk to read the title of Ordinance 1546 

“Urgency Ordinance 1546, an Urgency Ordinance of the City of Banning, California, 
Regarding Small Wireless Facilities in the Public Right-of-Way, Amending the 
Banning Municipal Code Regarding the Same and Declaring the Urgency and 
Immediate Effectiveness of the Ordinance and Approving California Environmental 
Quality Act Exemptions, and Approving a Resolution Adopting a Citywide Policy 
Regarding Permitting Requirements and Development Standards for Small 
Wireless Facilities in the City, Including Public Rights-of-Way. (First reading and 
Introduction). 

Motion: I move to waive further reading and adopt Urgency 
Ordinance 1546 
(Requires a majority vote of the Council)   

Motion: I move that Urgency Ordinance No. 1546 be adopted on 
first reading 
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3. Revision and Update of Electric Utility Rule #10- Adjustments for Customer
Billing ........................................................................................................... 355 
(Staff Report – Tom Miller, Electric Utility Director) 

Recommendation: Staff recommends discussion and possible action to 
replace and revise Electric Rule #10 – Disputed or Erroneous Bills, adopted 
by the City Council on June 26, 1975 by Resolution No. 1975-23. 

4. Adopt Resolution Amending the Classification and Compensation Plan to
Delete the Position of Community Services Director, Create a New Position of
Parks and Recreation Director, and Approving a Job Description for the Parks
and Recreation Director (attached)   .......................................................... 361
(Staff Report – Douglas Schulze, City Manager)

Recommendation: That the City Council adopt a Resolution amending the 
classification and compensation plan to delete the position of Community 
Services Director, create a new position of Parks and Recreation Director, and 
approving a job description for the Parks and Recreation Director (attached).  

RECESS THE REGULAR MEETING OF THE CITY COUNCIL  AND CALL TO ORDER 
A JOINT MEETING OF THE BANNING CITY COUNCIL AND THE BANNING UTILITY 
AUTHORITY 

• Roll Call – Board Members Happe, Peterson, Wallace, Vice Chairman Andrade,
and Chairman Welch

IX. REPORTS OF OFFICERS

1. Adopt Resolution of the Banning Utility Authority, Approving a Professional
Services Agreement in the Amount of $102,464 with U. S. Geological
Survey for the Continued Implementation of a Stream Flow Monitoring
Program Related to the San Gorgonio Flume ........................................ 377
(Staff Report – Art Vela, Director of Public Works/City Engineer)

Recommendation(s): Staff recommends that the Banning Utility Authority 
Adopt Resolution 2019-____UA: 1) Approving a Professional Services 
Agreement with U.S. Geological Survey for the continued implementation of 
a stream flow monitoring program related to the San Gorgonio Flume in an 
amount not to exceed $102,464; 2) Authorizing the City Manager or his 
designee to make necessary budget adjustments, appropriations and 
transfers related to the Professional Services Agreement; and 3) Authorizing 
the City Manager to execute the Professional Services Agreement with U.S. 
Geological Survey. 

2. Adopt Resolution of the Banning Utility Authority, Awarding a Professional
Services Agreement to Woodward & Curran of Los Angeles, California for 
Grant Application Preparation Services for the Proposition 1, Round 1, 
Integrated Water Management Implementation Grant Program in the 
Amount of $86,230 ................................................................................. 393 
(Staff Report – Art Vela, Director of Public Works/City Engineer)
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Recommendation(s): Staff recommends that the banning Utility  Authority 
Adopt Resolution 2019____UA: 1) Awarding a Professional Services 
Agreement to Woodward & Curran of Los Angeles, CA for the preparation 
of the Proposition 1, Round 1, Integrated Regional Water Management 
Implementation Grant application in the amount of $86,230; 2) Authorizing 
the City Manager or his designee to make necessary budget adjustments, 
appropriations and transfers related to the completion of the Grant 
application; and 3) Authorizing the City Manager or his designee to execute 
a Professional Services Agreement with Woodward & Curran in the amount 
of $86,230. 

RECESS THE JOINT MEETING OF THE CITY COUNCIL AND UTILITY AUTHORITY 
AND RECONVENE THE REGULAR MEETING OF THE BANNING CITY COUNCIL 

X. DISCUSSION ITEM

None

BANNING UTILITY AUTHORITY (BUA) – Next Meeting, May 28, 2019, 5:00 p.m. 

XI. ITEMS FOR FUTURE AGENDAS

1. Mills Act Update
2. Website Redesign
3. Street Naming Policy to Honor Land Owners
4. Contingency Plan for Residents During Emergencies
5. Honor Banning High School Senior Aliyah Amis
6. Empty Lots Clean Up
7. Opportunity Zone

XII. ADJOURNMENT
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NOTICE: Any member of the public may address this meeting of the Mayor and City Council on any item 
appearing on the agenda by approaching the microphone in the Council Chambers and asking to be 
recognized, either before the item about which the member desires to speak is called, or at any time during 
consideration of the item.  A five-minute limitation shall apply to each member of the public, unless such time 
is extended by the Mayor.  No member of the public shall be permitted to “share” his/her five minutes with any 
other member of the public. 

 
Any member of the public may address this meeting of the Mayor and Council on any item which does not 
appear on the agenda, but is of interest to the general public and is an item upon which the Mayor and Council 
may act.  A five-minute limitation shall apply to each member of the public, unless such time is extended by the 
Mayor.  No member of the public shall be permitted to “share” his/her five minutes with any other member of 
the public.  The Mayor and Council will in most instances refer items of discussion, which do not appear on the 
agenda to staff for appropriate action or direct that the item be placed on a future agenda of the Mayor and 
Council.  However, no other action shall be taken, nor discussion held by the Mayor and Council on any item, 
which does not appear on the agenda, unless the action is otherwise authorized in accordance with the 
provisions of subdivision (b) of Section 54954.2 of the Government Code. 
 
In compliance with the Americans with Disabilities Act, if you need special assistance to participate in this 
meeting, please contact the City Clerk’s Office (951)-922-3102.  Notification 48 hours prior to the meeting 
will enable the City to make reasonable arrangements to ensure accessibility to this meeting. [28 CFR 35.02-
35.104 ADA Title II] 
 
Pursuant to amended Government Code Section 54957.5(b) staff reports and other public records related to 
open session agenda items are available at City Hall, 99 E. Ramsey St., at the office of the City Clerk during 
regular business hours, Monday through Friday, 8 a.m. to 5 p.m. 
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MINUTES 04/23/2019 
CITY COUNCIL SPECIAL MEETING- CLOSED SESSION 
BANNING, CALIFORNIA 

COUNCIL/BOARD MEMBERS PRESENT: Councilmember Happe 
(arrived at 3:02 p.m.) 
Councilmember Peterson 
Councilmember Wallace 
Mayor Pro Tem Andrade 
Mayor Welch 

COUNCIL MEMBERS ABSENT: None 

OTHERS PRESENT: Doug Schulze, City Manager 
  Kevin Ennis, City Attorney 
Daryl A. Betancur, Deputy City Clerk  
Ted Shove, Economic Development Manager 

I. CALL TO ORDER

A special meeting of the Banning City Council was called to order by Mayor Welch
on April 23, 2019 at 3:01 p.m. at the Banning Civic Council Chambers, 99 E.
Ramsey Street, Banning, California.

II. CLOSED SESSION

Mayor Welch opened the closed session items for public comments.

There were no public comments.

1. CONFERENCE WITH REAL PROPERTY NEGOTIATORS pursuant to
Government Code Section 54956.8:
Property description: APN: 532-130-011 & 012, located in the general
vicinity of adjacent and south of the Banning Airport, adjacent and west of the
Morongo Reservation [Southern California Gas Company]
City Negotiator: Ted Shove, Economic Development Manager
Negotiating Parties: Southern California Gas Companies;
Under Negotiation: Potential Sale of Property. Direction provided to City
Negotiator.

2. CONFERENCE WITH REAL PROPERTY NEGOTIATORS pursuant to
Government Code Section 54956.8:
Property description: APN: 531-100-003, -043, 537-261-043, 537-100-027, -
028, -029, -044, located in the vicinity of Ramsey Street and Highland Home
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Road                                                                                                                   
City Negotiator: Ted Shove, Economic Development Manager          
Negotiating Parties: Khan Property and Holdings, LLC                               
Under Negotiation: Potential Acquisition of Property. Direction provided to 
City Negotiator.  

 
3. CONFERENCE WITH REAL PROPERTY NEGOTIATORS pursuant to 

Government Code Section 54956.8:                                                      
Property description: APN: 532-130-011, 532-180-034 & -035, located in the 
general vicinity of adjacent and south of the Banning Airport, adjacent and 
west of the Morongo Reservation.                                                                       
City Negotiator: Ted Shove, Economic Development Manager          
Negotiating Parties: Truck Terminal Properties                                                            
Under Negotiation: Potential Sale of Property. Direction provided to City 
Negotiator.  

The meeting convened to closed session at 3:01 p.m. and reconvened to open 
session at 4:02 p.m. 
 

III.  ADJOURNMENT 

 
By consensus, the meeting adjourned at 4:02 p.m. 
 

      
 
Minutes Prepared by: 

 
 
           
     ____________________________ 
     Daryl Betancur, Deputy City Clerk 
 
 
The entire discussion of this meeting and related documents can be found by 
visiting the following website:  
https://banninglive.viebit.com/player.php?hash=OCCnkafsJqLQ 
or by requesting a CD or DVD at Banning City Hall located at 99 E. Ramsey Street. 
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MINUTES 04/23/2019 
CITY COUNCIL SPECIAL MEETING- WORKSHOP 
BANNING, CALIFORNIA 
 
 
 
COUNCIL/BOARD MEMBERS PRESENT: Councilmember Happe 
      Councilmember Peterson 
      Councilmember Wallace 
      Mayor Pro Tem Andrade 
      Mayor Welch 
 
COUNCIL MEMBERS ABSENT:   None 
     
 
OTHERS PRESENT: Doug Schulze, City Manager 
                                      Kevin Ennis, City Attorney 
 Daryl A. Betancur, Deputy City Clerk  
 Tom Miller, Electric Utility Director 
 Carla Young, Management Analyst 
 Heidi Meraz, Community Services Director  
 Art Vela, Public Works Director 
 Adam Rush, Community Development Director 
 Suzanne Cook, Deputy Finance Director 
 Ted Shove, Economic Development Manager 
 Laurie Sampson, Executive Secretary 
  
  

I. CALL TO ORDER 

A special meeting of the Banning City Council was called to order by Mayor Welch 
on April 23, 2019 at 4:02 p.m. at the Banning Civic Council Chambers, 99 E. Ramsey 
Street, Banning, California.  

II. WORKSHOP 

City Council Goals and Priorities .......................................................................... 4 
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 City Manager Douglas Schulze presented the staff report stating that this was a follow 
up to the Strategic Planning Session the City Council had held on February 28, and 
that information resulting from the previous meeting and previous strategic planning 
sessions needed to be categorized into general results or goals, in short what we are 
trying to do tonight was to try to decide on what things we are trying to accomplish at 
a high level, which include the following: a diverse economy, safe city, good 
governance, high quality of life and reliable infrastructure.  

 
City Manager Douglas Schulze explained in specific detail the concept of the charts 
provided; he stated that he hoped to have a conversation about these items. He 
addressed questions from the Council related to: type of incentives for developers, 
completed tasks and the Downtown Master Plan, decommissioning of the airport 
facility, code enforcement issues and personnel, parks and parks facility maintenance 
including lighting and security concerns. There were questions related to homeless 
ness with Mr. Schulze stating that staff was coordinating a homeless summit. 
 
Further, Mr. Schulze stated that he wanted to ascertain what priorities this Council 
had in mind for staff to focus on for the next two years.  
 
City Manager Douglas Schulze asked the Council to step off the dais and vote on the 
top five priorities in each of the result areas by placing color codes on the chart.  
 

III.  PUBLIC COMMENTS – Opportunity for the public to address items on the agenda.  

There were no public comments.  

ACTION:  

There was no action taken. However, direction was provided to staff.  

IV.  ADJOURNMENT 

 
By consensus, the meeting adjourned at 4:54 p.m. 

    
 
Minutes Prepared by: 

 
 
           
     ____________________________ 
     Daryl Betancur, Deputy City Clerk 
 
 
The entire discussion of this meeting and related documents can be found by visiting 
the following website:  https://banninglive.viebit.com/player.php?hash=OCCnkafsJqLQ 
or by requesting a CD or DVD at Banning City Hall located at 99 E. Ramsey Street. 
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CITY OF BANNING 
CITY COUNCIL REPORT 

 
 

 
TO:   CITY COUNCIL 
 
FROM:   Douglas Schulze, City Manager 
 
PREPARED BY: Laurie Sampson, Executive Assistant 
 
MEETING DATE: May 14, 2019 
 
SUBJECT: Receive and File Contracts Approved Under the City Manager’s 

Signature Authority for the Month of April 2019. 
 

 
RECOMMENDED ACTION: 
 
Receive and file contracts approved under the City Manager’s signature authority for the 
month of April 2019. 
 
 
BACKGROUND:   
 
City Council requested regular reports of contracts signed under the City Manager’s 
signature authority of $25,000 or less. 
 
 
ATTACHMENTS: 
 

1. List of Contracts Approved by the City Manager 
 
 
Approved by: 
 
 
 
      
Douglas Schulze 
City Manager  
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ATTACHMENT 1 
List of Contracts 
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City Manager 
Approval Vendor Name Description of Item/Service

 Contact Award 
Total Department/Division Comments

4/18/2019 Water systems Optimization Water Loss Control Gap Assessment 15,000.00$       Public Works - Water C00514

Contracts, Change Orders and Sole Sources Approved Within City Manager Signature Authority (2019)
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CITY OF BANNING 
CITY COUNCIL REPORT 

 
 

 
TO:   CITY COUNCIL 
 
FROM:   Douglas Schulze, City Manager 
 
PREPARED BY: Laurie Sampson, Executive Assistant 
 
MEETING DATE: May 14, 2019 
 
SUBJECT: Resolution to Support Balanced Energy Solutions and the 

Maintaining of Local Control of Energy Solutions. 
 

 
RECOMMENDED ACTION: 
 
It is recommended the City Council adopt a resolution that supports balance and control 
of energy solutions. 
 
BACKGROUND: 
 
In an effort to reduce the State’s carbon footprint, the State legislature and energy 
agencies have been pursuing ambitious goals for statewide carbon neutrality, defined as 
removing as much carbon dioxide as it emits. Last year, Governor Brown signed Senate 
Bill 100, which mandates relying entirely on zero-emission energy sources for its 
electricity by the year 2045. As a leader in climate policy, California has made great 
strides to combat climate change but many policies occur at the State level without 
granting local governments the freedom and flexibility to achieve the State’s goals while 
taking into account the needs of each community. 
  
JUSTIFICATION: 
 
While the City of Banning believes in pursuing efficient and environmentally-friendly 
alternative energy sources, a 2018 analysis conducted by Navigant Consulting found that 
a push to eliminate natural gas from homes would cost an average family $7,200 to switch 
their homes to all electricity and $388 / year more in energy bills, all while 80% of 
Californians oppose prohibiting the use of gas appliances (California Natural Gas Poll - 
Consumer Survey of 3000 California Voters, 2018). In consideration of the Banning 
residents and businesses that would be affected by the bills enacted at the State 
legislature, staff is recommending that the City Council adopts this resolution in support 
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of balanced energy solutions, such as renewable natural gas, in addition to zero-emission 
energy sources, as well as maintaining local control of energy solutions. By diversifying 
the variety of energy sources, it creates a more resilient community and offers affordable 
and flexible options to Banning residents. 
 
FISCAL IMPACT: 
 
None 
 
OPTIONS:  
 

1. Approve as recommended 
2. Do not approve and provide alternative direction 

 
ATTACHMENTS: 
 

1. Resolution  
 
 
Approved by: 
 
 
 
      
Douglas Schulze 
City Manager  
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ATTACHMENT 1 
Resolution 2019 
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 RESOLUTION 2019-___ 
 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BANNING SUPPORTING 
BALANCED ENERGY SOLUTIONS AND MAINTAINING LOCAL CONTROL OF 
ENERGY SOLUTIONS 
 
 Whereas, California’s energy policies are critical to reducing greenhouse gas 
emissions and reducing the impact of climate change on our citizens; and 
 
 Whereas, the state legislature and state agencies are increasingly proposing 
new legislation and regulations eliminating choice of energy by mandating technologies 
to power buildings and public and private fleets, including transit and long-haul trucking, 
as a strategy to achieve the state’s climate goals; and 
 
 Whereas, clean, affordable and reliable energy is crucial to the material health, 
safety and well-being of the City of Banning residents, particularly the most vulnerable, 
who live on fixed incomes, including the elderly and working families who are struggling 
financially; and 
 
 Whereas, the need for clean, affordable and reliable energy to attract and retain 
local businesses, create jobs and spur economic development is vital to our city’s 
success in a highly competitive and increasingly regional and global marketplace; and 
 
 Whereas, the City of Banning, its residents and businesses value local control 
and the right to choose the policies and investments that most affordably and efficiently 
enable them to comply with state requirements; and 
   
 Whereas, building and vehicle technology mandates eliminate local control and 
customer choice, suppress innovation, reduce reliability and unnecessarily increase 
costs for the City of Banning residents and businesses; and 
 
 Whereas, the City understands that relying on a single energy delivery system 
unnecessarily increases vulnerabilities to natural and man-made disasters, and that a 
diversity of energy delivery systems and resources contribute to greater reliability and 
community resilience; and 
 
 Whereas, the City of Banning understands the need to mitigate the impacts of 
climate change and is committed to doing its part to help the state achieve its climate 
goals, but requires the flexibility to do so in a manner that best serves the needs of its 
residents and businesses.  
 
NOW, THEREFORE, BE IT RESOLVED, by the Council of the City of the City of 
Banning, as follows: 
 
That the City supports balanced energy solutions that provide it with the decision-
making authority and resources needed to achieve the state’s climate goals and 
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supports proposed state legislation and regulation that retains local control by allowing 
all technologies and energy resources that can power buildings and fuel vehicles, and 
also meet or exceed emissions reductions regulations.  
 
 PASSED, APPROVED AND ADOPTED this 14th day of May, 2019.    
 
 
       _____________________   
          Arthur L. Welch, Mayor 
       City of Banning, California 
ATTEST: 
 
_____________________________                                
Daryl Betancur, Deputy City Clerk 
City of Banning, California 
 
APPROVED AS TO FORM  
AND LEGAL CONTENT: 
 
____________________________ 
Kevin G. Ennis 
City Attorney 
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CERTIFICATION: 

 
I, Daryl Betancur, Deputy City Clerk of the City of Banning, California, do hereby certify that 
the foregoing Resolution, No. 2019-___ was duly adopted by the City Council of the City of 
Banning, California, at a regular meeting thereof held on the 14th day of May, 2019, by the 
following vote, to wit: 
 
AYES:   

NOES:   

ABSTAIN:  

ABSENT: 

 
             
      Daryl Betancur, Deputy City Clerk 
      City of Banning, California 
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CITY OF BANNING 
CITY COUNCIL REPORT 

 
 

 
TO:   CITY COUNCIL 
 
FROM:   Doug Schulze, City Manager 
 
PREPARED BY: Art Vela, Director of Public Works 
 
MEETING DATE: May 14, 2019 
 
SUBJECT: Adopt Resolution 2019-13, Approving and Authorizing the City 

Manager to Execute an Improvement and 
Credit/Reimbursement Agreement with Pardee Homes Inc. for 
the Transportation Uniform Mitigation Fee Program Related to 
Improvements along Highland Springs Avenue 

 

 
RECOMMENDED ACTION: 
 
Staff recommends that the City Council adopt Resolution 2019-13, approving and 
authorizing the City Manager to execute an Improvement and Credit/Reimbursement 
Agreement (Credit Agreement) with Pardee Homes Inc. for the Transportation Uniform 
Mitigation Fee (TUMF) Program related to Improvements along Highland Springs 
Avenue. 
 
BACKGROUND: 
 
Western Riverside Council of Government (WRCOG) has developed and administers the 
TUMF program, a regional fee program designed to provide transportation infrastructure 
that mitigates the impact of new growth in western Riverside County. Each of WRCOG’s 
members, including the City of Banning (City), participate in the TUMF program through 
an adopted ordinance, collects fees from new development and remits the fees to 
WRCOG.  
 
As the program administrator, WRCOG allocates TUMF funds to a variety of agencies, 
including the Riverside County Transportation Commission (RCTC), Riverside Transit 
Agency (RTA), Western Riverside Regional Conservation Authority (RCA) and western 
Riverside cities and Riverside County areas through applicable TUMF Zones. The City is 
located within the Pass Zone. Eligible projects funded by TUMF revenues are those that 
have been identified as being part of the Regional System of Highway Arterials (also 
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known as the “TUMF Network”) in the TUMF Nexus Study. Typically, each TUMF Zone 
receives 45.7% of TUMF revenues collected within their respective zone. The remainder 
of the funds is distributed to RTA (3.13%), RCTC (45.7%), RCA (1.47%) and WRCOG 
(4%). 
 
Pardee Homes Inc. (Pardee) has asked the City of Banning (City) for entitlement and 
permits for the development of the Butterfield Specific Plan, a 1,543 acre master planned 
multi-use community inclusive of 4,862 residential units, schools and commercial uses. 
The Butterfield Specific Plan is located in the northwestern corner of the City bounded by 
Highland Springs Avenue to the west and Wilson Street to the south. As a condition to 
the City’s approval of the Butterfield Specific Plan, Pardee is required to construct various 
street and transportation improvements at Pardee’s sole costs. As part of those 
conditions, Pardee is required to improve Highland Springs Avenue fronting the entire 
project. Pardee has agreed to sign a TUMF Credit Agreement for these improvements. 
 
JUSTIFICATION:  
 
The TUMF program allows member agencies to enter into Credit Agreements as a means 
to allow developer’s costs for a TUMF project (e.g. planning, engineering, right-of-way 
acquisition and construction costs) to offset against a developer’s obligation to pay the 
TUMF.  
 
Credit agreements provide for a timely delivery of TUMF improvements and ensures that 
projects are delivered as if the project was constructed under the direction and authority 
of the City. Additionally, a credit agreement allows for 100% of a project’s TUMF revenues 
to be utilized on a project in the City, as opposed to the typical allocation of funds 
described herein. 
 
FISCAL IMPACT:   
 
There is no direct fiscal impact to the City. Funding for the Highland Springs Avenue 
improvements will come from TUMF revenues. The TUMF program has a maximum 
TUMF share of $5,128,000 for this project.  
 
ALTERNATIVE:  
 
Do not approve Resolution 2019-13. If not approved staff will collect and remit 100% of 
TUMF revenues to WRCOG, whom will allocate TUMF funding pursuant to the program’s 
administrative plan. 
 
ATTACHMENTS: 
 

1. Resolution 2019-13 
2. Improvement and Credit/Reimbursement Agreement  
3. Project Exhibits 
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Approved by: 
 
 
 
     
Douglas Schulze 
City Manager  
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ATTACHMENT 1 
(Resolution 2019-13) 
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RESOLUTION 2019-13 
 
RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BANNING, CALIFORNIA, 
APPROVING AND AUTHORIZING THE CITY MANAGER TO EXECUTE AN 
IMPROVEMENT AND CREDIT/REIMBURSEMENT AGREEMENT WITH PARDEE 
HOMES INC. FOR THE TRANSPORTATION UNIFORM MITIGATION FEE PROGRAM 
RELATED TO IMPROVEMENTS ALONG HIGHLAND SPRINGS AVENUE 
 
 WHEREAS, Western Riverside Council of Government (“WRCOG”) has 
developed and administers the Transportation Uniform Mitigation Fee (“TUMF”) program, 
a regional fee program designed to provide transportation infrastructure that mitigates the 
impact of new growth in western Riverside County; and   

WHEREAS, the City of Banning (City) approved Ordinance No. 1514 approving 
the participation in the TUMF program and adopting the new TUMF schedule pursuant to 
the 2016 TUMF Nexus Study; and 

WHEREAS, Pardee Homes Inc. (Pardee) has asked the (City) for entitlement and 
permits for the development of the Butterfield Specific Plan, a 1,543 acre master planned 
multi-use community inclusive of 4,862 residential units, schools and commercial uses; 
and 

 
WHEREAS, as a condition to the City’s approval of the Butterfield Specific Plan, 

Pardee is required to construct various street and transportation improvements at 
Pardee’s sole costs including improvements along Highland Springs Avenue fronting the 
project site from Wilson Street to Oak Valley Parkway; and 
 

WHEREAS, TUMF program allows member agencies to enter into Improvement 
and Credit/Reimbursement Agreements as a means to allow developer’s costs for a TUMF 
project (e.g. planning, engineering, right-of-way acquisition and construction costs) to 
offset against a developer’s obligation to pay the TUMF; and 

 NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Banning 
as follows: 
 
SECTION 1. Adopts Resolution 2019-13, approving and authorizing the City Manager to 
execute an Improvement and Credit/Reimbursement Agreement with Pardee Homes Inc. 
for the TUMF Program related to Improvements along Highland Springs Avenue. 

 

SECTION 2. The City Clerk is authorized to certify the adoption of this resolution and 
shall cause a certified resolution to be filed in the book of original resolutions.  

 
PASSED, APPROVED AND ADOPTED this 14th day of May, 2019. 
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________________________ 
        Arthur L. Welch, Mayor 
       City of Banning 
 
ATTEST: 
 
 
      
Daryl Betancur, Deputy City Clerk  
City of Banning 
 
 
APPROVED AS TO FORM  
AND LEGAL CONTENT: 
 
 
_________________________ 
Kevin G. Ennis, City Attorney 
Richards, Watson & Gershon 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

[THIS SPACE INTENTIONALLY LEFT BLANK] 
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CERTIFICATION: 

 
I, Daryl Betancur, Deputy City Clerk of the City of Banning, California, do hereby certify 
that the foregoing Resolution 2019-13 was duly adopted by the City Council of the City of 
Banning at a Regular Meeting thereof held on the 14th of May, 2019. 
 
AYES: 
 
NOES: 
 
ABSTAIN: 
 
ABSENT: 
 
  
       ___________________________ 
       Daryl Betancur, Deputy City Clerk 
       City of Banning 
       Banning, California 
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ATTACHMENT 2 
(TUMF Credit/Reimbursement Agreement)  
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IMPROVEMENT AND CREDIT / REIMBURSEMENT AGREEMENT 
TRANSPORTATION UNIFORM MITIGATION FEE PROGRAM 

This IMPROVEMENT AND CREDIT AGREEMENT (“Agreement”) is entered into 
this ___ day of ___________________, 2019, (the “Effective Date”) by and between the CITY 
OF BANNING, a California municipal corporation (“AGENCY”), and PARDEE HOMES, a 
California corporation, with its principal place of business at 1250 Corona Pointe Court, Suite 
600, Corona, California 92879 (“Developer”).  AGENCY and Developer are sometimes 
hereinafter referred to individually as “Party” and collectively as “Parties”. 

RECITALS 

WHEREAS, Developer owns approximately 1,522 acres of real property located within 
the AGENCY of Banning, California, which is more specifically described in the legal 
description set forth in Exhibit “A”, attached hereto and incorporated herein by this reference 
(“Property”); 

WHEREAS, Developer has requested from AGENCY-certain entitlements and/or 
permits for the construction of improvements on the Property, which are more particularly 
described as a master-planned community consisting of schools, commercial uses and 4,862 
residential units ranging from multi-family units to single-family detached units, among other 
things (“Project”); 

WHEREAS, the AGENCY is a member agency of the Western Riverside Council of 
Governments (“WRCOG”), a joint powers agency comprised of the County of Riverside and 18 
cities located in Western Riverside County.  WRCOG is the administrator for the Transportation 
Uniform Mitigation Fee (“TUMF”) Program; 

WHEREAS, as part of the TUMF Program, the AGENCY has adopted “Transportation 
Uniform Mitigation Fee Nexus Study: 2016 Update” (“2016 Nexus Study”) 

WHEREAS, as a condition to AGENCY’s approval of the Project, AGENCY has 
required Developer to construct certain street and transportation system improvement(s) of 
regional importance (“TUMF Improvements”); 

WHEREAS, pursuant to the TUMF Program, the AGENCY requires Developer to pay 
the TUMF which covers the Developer’s fair share of the costs to deliver those TUMF 
Improvements that help mitigate the Project’s traffic impacts and burdens on the Regional 
System of Highways and Arterials (also known as the “TUMF Network”), generated by the 
Project and that are necessary to protect the safety, health and welfare of persons that travel to 
and from the Project using the TUMF Network; 

WHEREAS, the TUMF Improvements have been designated as having Regional or 
Zonal Significance as further described in the 2016 Nexus Study and the 5 year Transportation 
Improvement Program as may be amended; 

WHEREAS, AGENCY and Developer now desire to enter into this Agreement for the 
following purposes:  (1) to provide for the timely delivery of the TUMF Improvements, (2) to 
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ensure that delivery of the TUMF Improvements is undertaken as if the TUMF Improvements 
were constructed under the direction and authority of the AGENCY, (3) to provide a means by 
which the Developer’s costs for project delivery of the TUMF Improvements and related right-
of-ways is offset against Developer’s obligation to pay the applicable TUMF for the Project in 
accordance with the TUMF Administrative Plan adopted by WRCOG, and (4) to provide a 
means, subject to the separate approval of WRCOG, for Developer to be reimbursed to the extent 
the actual and authorized costs for the delivery of the TUMF Improvements exceeds Developer's 
TUMF obligation. 

NOW, THEREFORE, for the purposes set forth herein, and for good and valuable 
consideration, the adequacy of which is hereby acknowledged, Developer and AGENCY 
hereby agree as follows: 

TERMS 

1.0 Incorporation of Recitals.  The Parties hereby affirm the facts set forth in the Recitals 
above and agree to the incorporation of the Recitals as though fully set forth herein. 

2.0 Construction of TUMF Improvements.  Developer shall construct or have constructed at 
its own cost, expense, and liability certain street and transportation system improvements 
generally described as the Highland Springs Avenue Road (Wilson Street to Oak Valley 
Parkway) Improvements, and as shown more specifically on the plans, profiles, and 
specifications which have been or will be prepared by or on behalf of Developer and approved 
by AGENCY, and which are incorporated herein by this reference (“TUMF Improvements”).  
Construction of the TUMF Improvements shall include any transitions and/or other incidental 
work deemed necessary for drainage or public safety.  Developer shall be responsible for the 
replacement, relocation, or removal of any component of any existing public or private 
improvement in conflict with the construction or installation of the TUMF Improvements.  Such 
replacement, relocation, or removal shall be performed to the complete satisfaction of AGENCY 
and the owner of such improvement.  Developer further promises and agrees to provide all 
equipment, tools, materials, labor, tests, design work, and engineering services necessary to fully 
and adequately complete the TUMF Improvements. 

2.1 Pre-approval of Plans and Specifications.  Developer is prohibited from 
commencing work on any portion of the TUMF Improvements until all plans and specifications 
for the TUMF Improvements have been submitted to and approved by AGENCY.  Approval by 
AGENCY shall not relieve Developer from ensuring that all TUMF Improvements conform with 
all other requirements and standards set forth in this Agreement. 

2.2 Permits and Notices.  Prior to commencing any work, Developer shall, at its sole 
cost, expense, and liability, obtain all necessary permits and licenses and give all necessary and 
incidental notices required for the lawful construction of the TUMF Improvements and 
performance of Developer’s obligations under this Agreement.  Developer shall conduct the 
work in full compliance with the regulations, rules, and other requirements contained in any 
permit or license issued to Developer. 
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2.3 Public Works Requirements.  In order to insure that the TUMF Improvements 
will be constructed as if they had been constructed under the direction and supervision, or under 
the authority of, AGENCY, Developer shall comply with all of the following requirements with 
respect to the construction of the TUMF Improvements: 

(a) Developer shall obtain bids for the construction of the TUMF 
Improvements, in conformance with the standard procedures and requirements of AGENCY   
with respect to its public works projects, or in a manner which is approved by the Public Works 
Department. 

(b) The contract or contracts for the construction of the TUMF 
Improvements shall be awarded to the responsible bidder(s) submitting the lowest responsive 
bid(s) for the construction of the TUMF Improvements. 

(c) Developer shall require, and the specifications and bid and contract 
documents shall require, all such contractors to pay prevailing wages (in accordance with 
Articles 1 and 2 of Chapter 1, Part 7, Division 2 of the Labor Code) and to otherwise comply 
with applicable provisions of the Labor Code, the Government Code and the Public Contract 
Code relating to public works projects of cities/counties and as required by the procedures and 
standards of AGENCY with respect to the construction of its public works projects or as 
otherwise directed by the Public Works Department. 

(d) All such contractors shall be required to provide proof of insurance 
coverage throughout the term of the construction of the TUMF Improvements which they will 
construct in conformance with AGENCY’s standard procedures and requirements. 

(e) Developer and all such contractors shall comply with such other 
requirements relating to the construction of the TUMF Improvements which AGENCY may 
impose by written notification delivered to Developer and each such contractor at any time, 
either prior to the receipt of bids by Developer for the construction of the TUMF Improvements, 
or, to the extent required as a result of changes in applicable laws, during the progress of 
construction thereof. 

Developer shall provide proof to AGENCY, at such intervals and in such form as AGENCY may 
require that the foregoing requirements have been satisfied as to the TUMF Improvements. 

2.4 Quality of Work; Compliance With Laws and Codes.  The construction plans and 
specifications for the TUMF Improvements shall be prepared in accordance with all applicable 
federal, state and local laws, ordinances, regulations, codes, standards, and other requirements.  
The TUMF Improvements shall be completed in accordance with all approved maps, plans, 
specifications, standard drawings, and special amendments thereto on file with AGENCY, as 
well as all applicable federal, state, and local laws, ordinances, regulations, codes, standards, and 
other requirements applicable at the time work is actually commenced. 

2.5 Standard of Performance.  Developer and its contractors, if any, shall perform all 
work required, constructing the TUMF Improvements in a skillful and workmanlike manner, and 
consistent with the standards generally recognized as being employed by professionals in the 
same discipline in the State of California.  Developer represents and maintains that it or its 
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contractors shall be skilled in the professional calling necessary to perform the work.  Developer 
warrants that all of its employees and contractors shall have sufficient skill and experience to 
perform the work assigned to them, and that they shall have all licenses, permits, qualifications 
and approvals of whatever nature that are legally required to perform the work, and that such 
licenses, permits, qualifications and approvals shall be maintained throughout the term of this 
Agreement. 

2.6 Alterations to TUMF Improvements.  All work shall be done and the TUMF 
Improvements completed as shown on approved plans and specifications, and any subsequent 
alterations thereto.  If during the course of construction and installation it is determined that the 
public interest requires alterations in the TUMF Improvements, Developer shall undertake such 
design and construction changes as may be reasonably required by AGENCY.  Any and all 
alterations in the plans and specifications and the TUMF Improvements to be completed may be 
accomplished without first giving prior notice thereof to Developer’s surety for this Agreement. 

3.0 Maintenance of TUMF Improvements.  AGENCY shall not be responsible or liable for 
the maintenance or care of the TUMF Improvements until AGENCY approves and accepts them.  
AGENCY shall exercise no control over the TUMF Improvements until accepted.  Any use by 
any person of the TUMF Improvements, or any portion thereof, shall be at the sole and exclusive 
risk of Developer at all times prior to AGENCY’s acceptance of the TUMF Improvements.  
Developer shall maintain all of the TUMF Improvements in a state of good repair until they are 
completed by Developer and approved and accepted by AGENCY, and until the security for the 
performance of this Agreement is released.  It shall be Developer’s responsibility to initiate all 
maintenance work, but if it shall fail to do so, it shall promptly perform such maintenance work 
when notified to do so by AGENCY.  If Developer fails to properly prosecute its maintenance 
obligation under this section, AGENCY may do all work necessary for such maintenance and the 
cost thereof shall be the responsibility of Developer and its surety under this Agreement.  
AGENCY shall not be responsible or liable for any damages or injury of any nature in any way 
related to or caused by the TUMF Improvements or their condition prior to acceptance. 

4.0 Fees and Charges.  Developer shall, at its sole cost, expense, and liability, pay all fees, 
charges, and taxes arising out of the construction of the TUMF Improvements, including, but not 
limited to, all plan check, design review, engineering, inspection, sewer treatment connection 
fees, and other service or impact fees established by AGENCY. 

5.0 AGENCY Inspection of TUMF Improvements.  Developer shall, at its sole cost, expense, 
and liability, and at all times during construction of the TUMF Improvements, maintain 
reasonable and safe facilities and provide safe access for inspection by AGENCY of the TUMF 
Improvements and areas where construction of the TUMF Improvements is occurring or will 
occur. 

6.0 Liens.  Upon the expiration of the time for the recording of claims of liens as prescribed 
by Sections 8412 and 8414 of the Civil Code with respect to the TUMF Improvements, 
Developer shall provide to AGENCY such evidence or proof as AGENCY shall require that all 
persons, firms and corporations supplying work, labor, materials, supplies and equipment to the 
construction of the TUMF Improvements, have been paid, and that no claims of liens have been 
recorded by or on behalf of any such person, firm or corporation.  Rather than await the 
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expiration of the said time for the recording of claims of liens, Developer may elect to provide to 
AGENCY a title insurance policy or other security acceptable to AGENCY guaranteeing that no 
such claims of liens will be recorded or become a lien upon any of the Property. 

7.0 Acceptance of TUMF Improvements; As-Built or Record Drawings.  If the TUMF 
Improvements are properly completed by Developer and approved by AGENCY, and if they 
comply with all applicable federal, state and local laws, ordinances, regulations, codes, 
standards, and other requirements, AGENCY shall be authorized to accept the TUMF 
Improvements.  AGENCY may, in its sole and absolute discretion, accept fully completed 
portions of the TUMF Improvements prior to such time as all of the TUMF Improvements are 
complete, which shall not release or modify Developer’s obligation to complete the remainder of 
the TUMF Improvements.  Upon the total or partial acceptance of the TUMF Improvements by 
AGENCY, Developer shall file with the Recorder’s Office of the County of Riverside a notice of 
completion for the accepted TUMF Improvements in accordance with California Civil Code 
sections 8182, 8184, 9204, and 9208 (“Notice of Completion”), at which time the accepted 
TUMF Improvements shall become the sole and exclusive property of AGENCY without any 
payment therefore.  Notwithstanding the foregoing, AGENCY may not accept any TUMF 
Improvements unless and until Developer provides one (1) set of “as-built” or record drawings or 
plans to the AGENCY for all such TUMF Improvements.  The drawings shall be certified and 
shall reflect the condition of the TUMF Improvements as constructed, with all changes 
incorporated therein. 

8.0 Warranty and Guarantee.  Developer hereby warrants and guarantees all the TUMF 
Improvements against any defective work or labor done, or defective materials furnished in the 
performance of this Agreement, including the maintenance of the TUMF Improvements, for a 
period of one (1) year following completion of the work and acceptance by AGENCY 
(“Warranty”).  During the Warranty, Developer shall repair, replace, or reconstruct any defective 
or otherwise unsatisfactory portion of the TUMF Improvements, in accordance with the current 
ordinances, resolutions, regulations, codes, standards, or other requirements of AGENCY, and to 
the approval of AGENCY.  All repairs, replacements, or reconstruction during the Warranty 
shall be at the sole cost, expense, and liability of Developer and its surety.  As to any TUMF 
Improvements which have been repaired, replaced, or reconstructed during the Warranty, 
Developer and its surety hereby agree to extend the Warranty for an additional one (1) year 
period following AGENCY’s acceptance of the repaired, replaced, or reconstructed TUMF 
Improvements.  Nothing herein shall relieve Developer from any other liability it may have 
under federal, state, or local law to repair, replace, or reconstruct any TUMF Improvement 
following expiration of the Warranty or any extension thereof.  Developer’s warranty obligation 
under this section shall survive the expiration or termination of this Agreement. 

9.0 Administrative Costs.  If Developer fails to construct and install all or any part of the 
TUMF Improvements, or if Developer fails to comply with any other obligation contained 
herein, Developer and its surety shall be jointly and severally liable to AGENCY for all 
administrative expenses, fees, and costs, including reasonable attorney’s fees and costs, incurred 
in obtaining compliance with this Agreement or in processing any legal action or for any other 
remedies permitted by law. 

10.0 Default; Notice; Remedies. 
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10.1 Notice.  If Developer neglects, refuses, or fails to fulfill or timely complete any 
obligation, term, or condition of this Agreement, or if AGENCY determines there is a violation 
of any federal, state, or local law, ordinance, regulation, code, standard, or other requirement, 
AGENCY may at any time thereafter declare Developer to be in default or violation of this 
Agreement and make written demand upon Developer or its surety, or both, to immediately 
remedy the default or violation (“Notice”).  Developer shall substantially commence the work 
required to remedy the default or violation within five (5) days of the Notice.  If the default or 
violation constitutes an immediate threat to the public health, safety, or welfare, AGENCY may 
provide the Notice verbally, and Developer shall substantially commence the required work 
within twenty-four (24) hours thereof.  Immediately upon AGENCY’s issuance of the Notice, 
Developer and its surety shall be liable to AGENCY for all costs of construction and installation 
of the TUMF Improvements and all other administrative costs or expenses as provided for in this 
Section 10.0 of this Agreement. 

10.2 Failure to Remedy; AGENCY Action.  If the work required to remedy the noticed 
default or violation is not diligently prosecuted to a completion acceptable to AGENCY within 
the time frame contained in the Notice, AGENCY may complete all remaining work, arrange for 
the completion of all remaining work, and/or conduct such remedial activity as in its sole and 
absolute discretion it believes is required to remedy the default or violation.  All such work or 
remedial activity shall be at the sole and absolute cost, expense, and liability of Developer and its 
surety, without the necessity of giving any further notice to Developer or surety.  AGENCY’s 
right to take such actions shall in no way be limited by the fact that Developer or its surety may 
have constructed any of the TUMF Improvements at the time of AGENCY’s demand for 
performance.  In the event AGENCY elects to complete or arrange for completion of the 
remaining work and the TUMF Improvements, AGENCY may require all work by Developer or 
its surety to cease in order to allow adequate coordination by AGENCY. 

10.3 Other Remedies.  No action by AGENCY pursuant to this Section 10.0 et seq. of 
this Agreement shall prohibit AGENCY from exercising any other right or pursuing any other 
legal or equitable remedy available under this Agreement or any federal, state, or local law.  
AGENCY may exercise its rights and remedies independently or cumulatively, and AGENCY 
may pursue inconsistent remedies.  AGENCY may institute an action for damages, injunctive 
relief, or specific performance. 

11.0 Security; Surety Bonds.  Prior to the commencement of any work on the TUMF 
Improvements, Developer or its contractor shall provide AGENCY with surety bonds in the 
amounts and under the terms set forth below (“Security”).  The amount of the Security shall be 
based on the estimated actual costs to construct the TUMF Improvements, as determined by 
AGENCY after Developer has awarded a contract for construction of the TUMF Improvements 
to the lowest responsive and responsible bidder in accordance with this Agreement (“Estimated 
Costs”).  If AGENCY determines, in its sole and absolute discretion, that the Estimated Costs 
have changed, Developer or its contractor shall adjust the Security in the amount requested by 
AGENCY.  Developer’s compliance with this Section 11.0 et seq. of this Agreement shall in no 
way limit or modify Developer’s indemnification obligation provided in Section 12.0 of this 
Agreement. 
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11.1 Performance Bond.  To guarantee the faithful performance of the TUMF 
Improvements and all the provisions of this Agreement, to protect AGENCY if Developer is in 
default as set forth in Section 10.0 et seq. of this Agreement, and to secure the one-year 
guarantee and warranty of the TUMF Improvements, Developer or its contractor shall provide 
AGENCY a faithful performance bond in an amount which sum shall be not less than one 
hundred percent (100%) of the Estimated Costs.  The AGENCY may, in its sole and absolute 
discretion, partially release a portion or portions of the security provided under this section as the 
TUMF Improvements are accepted by AGENCY, provided that Developer is not in default on 
any provision of this Agreement and the total remaining security is not less than Ten (10%) of 
the Estimated Costs.  All security provided under this section shall be released at the end of the 
Warranty period, or any extension thereof as provided in Section 11.0 of this Agreement, 
provided that Developer is not in default on any provision of this Agreement. 

11.2 Labor & Material Bond.  To secure payment to the contractors, subcontractors, 
laborers, materialmen, and other persons furnishing labor, materials, or equipment for 
performance of the TUMF Improvements and this Agreement, Developer or its contractor shall 
provide AGENCY a labor and materials bond in an amount which sum shall not be less than one 
hundred percent (100%) of the Estimated Costs.  The security provided under this section may be 
released by written authorization of AGENCY after six (6) months from the date AGENCY 
accepts the TUMF Improvements.  The amount of such security shall be reduced by the total of 
all stop notice or mechanic’s lien claims of which AGENCY is aware, plus an amount equal to 
twenty percent (20%) of such claims for reimbursement of AGENCY’s anticipated 
administrative and legal expenses arising out of such claims. 

11.3 Additional Requirements.  The surety for any surety bonds provided as Security 
shall have a current A.M. Best rating of at least “A” and FSC-VIII, shall be licensed to do 
business in California, and shall be satisfactory to AGENCY.  As part of the obligation secured 
by the Security and in addition to the face amount of the Security, Developer, its contractor or 
the surety shall secure the costs and reasonable expenses and fees, including reasonable 
attorney’s fees and costs, incurred by AGENCY in enforcing the obligations of this Agreement.  
Developer, its contractor and the surety shall stipulate and agree that no change, extension of 
time, alteration, or addition to the terms of this Agreement, the TUMF Improvements, or the 
plans and specifications for the TUMF Improvements shall in any way affect its obligation on 
the Security. 

11.4 Evidence and Incorporation of Security.  Evidence of the Security shall be 
provided on the forms set forth in Exhibit “B”, unless other forms are deemed acceptable by the 
AGENCY, and when such forms are completed to the satisfaction of AGENCY, the forms and 
evidence of the Security shall be attached hereto as Exhibit “B” and incorporated herein by this 
reference. 

12.0 Indemnification.  Developer shall defend, indemnify, and hold harmless AGENCY, the 
Western Riverside Council of Governments (WRCOG),  their elected officials, board members, 
employees, and agents from any and all actual or alleged claims, demands, causes of action, 
liability, loss, damage, or injury to property or persons, including wrongful death, whether 
imposed by a court of law or by administrative action of any federal, state, or local governmental 
agency, arising out of or incident to any acts, omissions, negligence, or willful misconduct of 
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Developer, its employees, contractors, or agents in connection with the performance of this 
Agreement, or arising out of or in any way related to or caused by the TUMF Improvements or 
their condition prior to AGENCY’s approval and acceptance of the TUMF Improvements 
(“Claims”).  This indemnification includes, without limitation, the payment of all penalties, 
fines, judgments, awards, decrees, attorneys fees, and related costs or expenses, and the 
reimbursement of AGENCY, WRCOG, their elected officials, board members, employees, 
and/or agents for all legal expenses and costs incurred by each of them.  This indemnification 
excludes only such portion of any Claim which is caused solely and exclusively by the 
negligence or willful misconduct of AGENCY as determined by a court or administrative body 
of competent jurisdiction.  Developer’s obligation to indemnify shall survive the expiration or 
termination of this Agreement, and shall not be restricted to insurance proceeds, if any, received 
by AGENCY, WRCOG, their elected officials, board members, employees, or agents. 

13.0 Insurance. 

13.1 Types; Amounts.  Developer shall procure and maintain, and shall require its 
contractors to procure and maintain, during performance of this Agreement, insurance of the 
types and in the amounts described below (“Required Insurance”).  If any of the Required 
Insurance contains a general aggregate limit, such insurance shall apply separately to this 
Agreement or be no less than two times the specified occurrence limit. 

13.1.1 General Liability.  Occurrence  form general liability insurance at least as 
broad as Insurance Services Office Form CG 00 01, or equivalent form, with an occurrence limit 
of Two Million Dollars ($2,000,000) and aggregate limit of Four Million Dollars ($4,000,000)  
for bodily injury, personal injury, and property damage. 

13.1.2 Business Automobile Liability.  Business automobile liability insurance at 
least as broad as Insurance Services Office Form CA 00 01 (coverage symbol 1 – any auto), or 
equivalent form, with a combined single limit of not less than One Million Dollars ($1,000,000) 
per occurrence.  Such insurance shall include coverage for the ownership, operation, 
maintenance, use, loading, or unloading of any auto owned, leased, hired, or borrowed by the 
insured or for which the insured is responsible. 

13.1.3 Workers’ Compensation.  Workers’ compensation insurance with limits as 
required by the Labor Code of the State of California and employers’ liability insurance with 
limits of not less than One Million Dollars ($1,000,000) per occurrence, at all times during which 
insured retains employees. 

13.1.4 Professional Liability.  For any consultant or other professional who will 
engineer or design the TUMF Improvements, liability insurance for errors and omissions with 
limits not less than Two Million Dollars ($2,000,000) per occurrence, shall be procured and 
maintained for a period of five (5) years following completion of the TUMF Improvements.  
Such insurance shall be endorsed to include contractual liability. 

13.2 Deductibles.  Any deductibles or self-insured retentions must be declared to and 
approved by AGENCY.  At the option of AGENCY, either: (a) the insurer shall reduce or 
eliminate such deductibles or self-insured retentions as respects AGENCY, its elected officials, 
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officers, employees, agents, and volunteers; or (b) Developer and its contractors shall provide a 
financial guarantee satisfactory to AGENCY guaranteeing payment of losses and related 
investigation costs, claims, and administrative and defense expenses. 

13.3 Additional Insured; Separation of Insureds.  The Required Insurance, except for 
the professional liability and workers’ compensation insurance, shall name AGENCY, WRCOG, 
their elected officials, board members, officers, employees, and agents as additional insureds 
with respect to work performed by or on behalf of Developer or its contractors, including any 
materials, parts, or equipment furnished in connection therewith.  For Required Insurance 
provided by Developer’s contractors, WRCOG shall be added as an additional insured using ISO 
CG 2038 or an exact equivalent.  The Required Insurance shall contain standard separation of 
insureds provisions, and shall contain no special limitations on the scope of its protection to 
AGENCY, WRCOG, their elected officials, board members, officers, employees, or agents. 

13.4 Primary Insurance; Waiver of Subrogation.  The Required Insurance, except for 
the professional liability and workers’ compensation insurance shall be primary with respect to 
any insurance or self-insurance programs covering AGENCY, WRCOG, their elected officials, 
board members, officers, employees, or agents.  The Required Insurance, except for the 
professional liability insurance, shall provide that the insurance company waives all right of 
recovery by way of subrogation against AGENCY and WRCOG in connection with any damage 
or harm covered by such policy. 

13.5 Certificates; Verification.  Developer and its contractors shall furnish AGENCY 
with original certificates of insurance and endorsements effecting coverage for the Required 
Insurance.  The certificates and endorsements for each insurance policy shall be signed by a 
person authorized by that insurer to bind coverage on its behalf.  All certificates and 
endorsements must be received and approved by AGENCY before work pursuant to this 
Agreement can begin.  AGENCY reserves the right to require complete, certified copies of all 
required insurance policies, at any time. 

13.6 Term; Cancellation Notice.  Developer and its contractors shall maintain the 
Required Insurance for the term of this Agreement and shall replace any certificate, policy, or 
endorsement which will expire prior to that date.  All policies shall be endorsed to provide that 
the Required Insurance shall not be suspended, voided, reduced, canceled, or allowed to expire 
except on thirty (30) days’ prior written notice to AGENCY.  If such notice of cancellation 
endorsements are unavailable, Developer shall provide such thirty (30) days’ written notice of 
cancellation. 

13.7 Insurer Rating.  Unless approved in writing by AGENCY, all Required Insurance 
shall be placed with insurers licensed to do business in the State of California and with a current 
A.M. Best rating of at least “A” and FSC-VIII. 

14.0 TUMF Credit. 

14.1 Developer’s TUMF Obligation.  Developer hereby agrees and accepts that as of 
the date of this Agreement, the amount Developer is obligated to pay to AGENCY   pursuant to 
Ordinance No. 1514 as part of the TUMF Program, provided that Developer constructs all 4,862 
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units, is Forty-One Million Five Hundred and Ninety Thousand Two Hundred and Fifty-
Two dollars ($41,592,252.00) (“TUMF Obligation”).  This TUMF Obligation shall be initially 
determined under the TUMF fee schedule in effect for the AGENCY at the time the Developer 
submits a building permit application for the TUMF Improvement.  Notwithstanding, this TUMF 
Obligation does not have to be paid until the Certificate of Occupancy is obtained. 

14.2 Fee Adjustments.  Notwithstanding the foregoing, Developer agrees that this 
Agreement shall not estop AGENCY from adjusting the TUMF in accordance with the 
provisions of AGENCY Ordinance No. 1514. 

14.3 Credit Offset Against TUMF Obligation.  Pursuant to Ordinance No. 1514 and in 
consideration for Developer's obligation under this Agreement for the delivery of TUMF 
Improvements, credit shall be applied by AGENCY to offset the TUMF Obligation (“Credit”) 
subject to adjustment and reconciliation under Section 14.5 of this agreement.  Developer hereby 
agrees that the amount of the Credit shall be applied after Developer has initiated the process of 
project delivery of TUMF Improvements to the lowest responsible bidder in accordance with this 
Agreement.  Developer further agrees that the dollar amount of the Credit shall be equal to the 
lesser of:   (A) the bid amount set forth in the contract awarded to the lowest responsible bidder, 
or (B) the unit cost assumptions for the TUMF Improvement in effect at the time of the contract 
award, as such assumptions are identified and determined in the most recent TUMF Nexus Study 
and the TUMF Administrative Plan adopted by WRCOG (“Unit Cost Assumptions”).  The 
current unit cost assumptions in the 2016 TUMF Nexus Study for the TUMF Improvements is 
$5,128,000. 

The bid amount and the Unit Cost Assumptions shall hereafter be collectively 
referred to as “Estimated Credit”. At no time will the Credit exceed the Developer’s TUMF 
Obligation. If the dollar amount of the Estimated Credit exceeds the dollar amount of the TUMF 
Obligation, Developer will be deemed to have completely satisfied its TUMF Obligation for the 
Project and may apply for a reimbursement agreement, to the extent applicable, as provided in 
Section 14.6 of this Agreement. If the dollar amount of the Estimated Credit is less than the 
dollar amount of the TUMF Obligation, the Developer agrees the Credit shall be applied to offset 
the TUMF Obligation as follows: 

(i) For residential units in the Project, the Credit shall be 
applied to all residential units to offset and/or satisfy the TUMF Obligation.  The residential units 
for which the TUMF Obligation has been offset and/or satisfied by use of the Credit, and the 
amount of offset applicable to each unit, shall be identified in the notice provided to the 
Developer by AGENCY pursuant to this section. 

(ii) For commercial and industrial structures in the Project, the 
Credit shall be applied to all commercial and industrial development to offset and/or satisfy the 
TUMF Obligation.  The commercial or industrial structure(s) for which the TUMF Obligation 
has been offset and/or satisfied by use of the Credit, and the amount of offset applicable to such 
structure(s), shall be identified in the notice provided to the Developer by AGENCY pursuant to 
this section. 
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AGENCY shall provide Developer written notice of the determinations that 
AGENCY makes pursuant to this section, including how the Credit is applied to offset the 
TUMF Obligation as described above. 

14.4 Verified Cost of the TUMF Improvements.  Upon recordation of the Notice of 
Completion for the TUMF Improvements and acceptance of the TUMF Improvements by 
AGENCY, Developer shall submit to the AGENCY Public Works Director the information set 
forth in the attached Exhibit “C”.  The AGENCY Public Works Director, or his or her designee, 
shall use the information provided by Developer to calculate the total actual costs incurred by 
Developer in delivering the TUMF Improvements covered under this Agreement (“Verified 
Costs”).  The AGENCY Public Works Director will use his or her best efforts to determine the 
amount of the Verified Costs and provide Developer written notice thereof within thirty (30) 
calendar days of receipt of all the required information from Developer. 

14.5 Reconciliation; Final Credit Offset Against TUMF Obligation.  The Developer is 
aware of and accepts the fact that Credits are speculative and conceptual in nature.  The actual 
amount of Credit that shall be applied by AGENCY to offset the TUMF Obligation shall be 
equal to the lesser of:  (A) the Verified Costs or (B) Unit Cost Assumptions for the TUMF 
Improvements as determined in accordance with Section 14.3 of this Agreement (“Actual 
Credit”). No Actual Credit will be awarded until the Verified Costs are determined through the 
reconciliation process.  Please be advised that while a Developer may use an engineer’s 
estimates in order to estimate Credits for project planning purposes, the Actual Credit awarded 
will only be determined by the reconciliation process. 

(a) TUMF Balance. If the dollar amount of the Actual Credit is less 
than the dollar amount of the TUMF Obligation, the AGENCY Public Works Director shall 
provide written notice to Developer of the amount of the difference owed (“TUMF Balance”) 
and Developer shall pay the TUMF Balance in accordance with Ordinance No. 1514 to fully 
satisfy the TUMF Obligation (see Exhibit “F” - Example “A”). 

(b) TUMF Reimbursement.  If the dollar amount of the Actual Credit 
exceeds the TUMF Obligation, Developer will be deemed to have fully satisfied the TUMF 
Obligation for the Project and may apply for a reimbursement agreement, to the extent 
applicable, as provided in Section 14.6 of this Agreement. AGENCY shall provide Developer 
written notice of the determinations that AGENCY makes pursuant to this section (see Exhibit 
“F” - Example “B”). 

(c) TUMF Overpayment.  If the dollar amount of the Actual Credit 
exceeds the Estimated Credit, but is less than the TUMF Obligation, but the Actual Credit plus 
additional monies collected by AGENCY from Developer for the TUMF Obligation exceed the 
TUMF Obligation (“TUMF Overpayment”), Developer will be deemed to have fully satisfied the 
TUMF Obligation for the Project and may be entitled to a refund. The AGENCY’s Public Works 
Director shall provide written notice to WRCOG and the Developer of the amount of the TUMF 
Overpayment and AGENCY shall direct WRCOG to refund the Developer in accordance with 
Ordinance No. 1514 (see Exhibit “F” - Example C). 
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14.6 Reimbursement Agreement.  If authorized under either Section 14.3 or Section 
14.5 Developer may apply to AGENCY and WRCOG for a reimbursement agreement for the 
amount by which the Actual Credit exceeds the TUMF Obligation, as determined pursuant to 
Section 14.3 of this Agreement, Ordinance No1514, and the TUMF Administrative Plan adopted 
by WRCOG (“Reimbursement Agreement”).  If AGENCY and WRCOG agree to a 
Reimbursement Agreement with Developer, the Reimbursement Agreement shall be executed on 
the form set forth in Exhibit “D,” and shall contain the terms and conditions set forth therein.  
The Parties agree that the Reimbursement Agreement shall be subject to all terms and conditions 
of this Agreement, and that upon execution, an executed copy of the Reimbursement Agreement 
shall be attached hereto and shall be incorporated herein as a material part of this Agreement as 
though fully set forth herein. 

15.0 Miscellaneous. 

15.1 Assignment. Developer may, as set forth herein, assign all or a portion of its 
rights pursuant to this Agreement to a purchaser of a portion or portions of the Property 
("Assignment").  Developer and such purchaser and assignee ("Assignee") shall provide to 
AGENCY such reasonable proof as it may require that Assignee is the purchaser of such 
portions of the Property.  Any assignment pursuant to this Section shall not be effective unless 
and until Developer and Assignee have executed an assignment agreement with AGENCY in a 
form reasonably acceptable to AGENCY, whereby Developer and Assignee agree, except as may 
be otherwise specifically provided therein, to the following:  (1) that Assignee shall receive all or 
a portion of Developer's rights pursuant to this Agreement, including such credit as is determined 
to be applicable to the portion of the Property purchased by Assignee pursuant to Section 14.0 et 
seq. of this Agreement, and (2) that Assignee shall be bound by all applicable provisions of this 
Agreement. 

15.2 Relationship Between the Parties.  The Parties hereby mutually agree that this 
Agreement shall not operate to create the relationship of partnership, joint venture, or agency 
between or among AGENCY. WRCOG and Developer.  Developer’s contractors are exclusively 
and solely under the control and dominion of Developer.  Nothing herein shall be deemed to 
make Developer or its contractors an agent or contractor of AGENCY.  This Agreement shall be 
interpreted and administered in a manner consistent with the TUMF Administrative Plan in 
effect at the time this Agreement is executed. 

15.3 Warranty as to Property Ownership; Authority to Enter Agreement.  Developer 
hereby warrants that it owns fee title to the Property and that it has the legal capacity to enter into 
this Agreement.  Each Party warrants that the individuals who have signed this Agreement have 
the legal power, right, and authority make this Agreement and bind each respective Party. 

15.4 Prohibited Interests.  Developer warrants that it has not employed or retained any 
company or person, other than a bona fide employee working solely for Developer, to solicit or 
secure this Agreement.  Developer also warrants that it has not paid or agreed to pay any 
company or person, other than a bona fide employee working solely for Developer, any fee, 
commission, percentage, brokerage fee, gift, or other consideration contingent upon the making 
of this Agreement. For breach of this warranty, AGENCY shall have the right to rescind this 
Agreement without liability. 
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15.5 Notices.  All notices, demands, invoices, and written communications shall be in 
writing and delivered to the following addresses or such other addresses as the Parties may 
designate by written notice: 

To AGENCY: City of Banning 
Attn: City Manager 
99 E. Ramsey Street 

 Banning, CA 92220 
Fax No. (951) 922-3128 

To Developer: Pardee Homes 
Attn:  Chris Courtney 
1250 Corona Pointe Court, Suite 600 
Corona, CA 92879 
Fax No. (951) 428-4410 
 

Depending upon the method of transmittal, notice shall be deemed received as follows:  by 
facsimile, as of the date and time sent; by messenger, as of the date delivered; and by U.S. Mail 
first class postage prepaid, as of 72 hours after deposit in the U.S. Mail. 

15.6 Cooperation; Further Acts.  The Parties shall fully cooperate with one another, 
and shall take any additional acts or sign any additional documents as may be necessary, 
appropriate, or convenient to attain the purposes of this Agreement. 

15.7 Construction; References; Captions.  It being agreed the Parties or their agents 
have participated in the preparation of this Agreement, the language of this Agreement shall be 
construed simply, according to its fair meaning, and not strictly for or against any Party.  Any 
term referencing time, days, or period for performance shall be deemed calendar days and not 
work days.  All references to Developer include all personnel, employees, agents, and 
contractors of Developer, except as otherwise specified in this Agreement.  All references to 
AGENCY include its elected officials, officers, employees, agents, and volunteers except as 
otherwise specified in this Agreement.  The captions of the various articles and paragraphs are 
for convenience and ease of reference only, and do not define, limit, augment, or describe the 
scope, content, or intent of this Agreement. 

15.8 Amendment; Modification.  No supplement, modification, or amendment of this 
Agreement shall be binding unless executed in writing and signed by both Parties. 

15.9 Termination.  This Agreement shall terminate 10 years after the Effective Date, 
unless extended in writing by the Parties.  In addition, this Agreement shall terminate 5 years 
after the Effective Date in the event that the TUMF Improvements as specified in the Credit 
Agreement is not commenced within 5 years of the Effective Date. 

15.9.1 Waiver.  No waiver of any default shall constitute a waiver of any other 
default or breach, whether of the same or other covenant or condition.  No waiver, benefit, 
privilege, or service voluntarily given or performed by a Party shall give the other Party any 
contractual right by custom, estoppel, or otherwise. 
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15.9.2 Binding Effect.  Each and all of the covenants and conditions shall be 
binding on and shall inure to the benefit of the Parties, and their successors, heirs, personal 
representatives, or assigns.  This section shall not be construed as an authorization for any Party 
to assign any right or obligation. 

15.9.3 No Third Party Beneficiaries.  There are no intended third party 
beneficiaries of any right or obligation assumed by the Parties. 

15.9.4 Invalidity; Severability.  If any portion of this Agreement is declared 
invalid, illegal, or otherwise unenforceable by a court of competent jurisdiction, the remaining 
provisions shall continue in full force and effect. 

15.9.5 Consent to Jurisdiction and Venue.  This Agreement shall be construed in 
accordance with and governed by the laws of the State of California.  Any legal action or 
proceeding brought to interpret or enforce this Agreement, or which in any way arises out of the 
Parties’ activities undertaken pursuant to this Agreement, shall be filed and prosecuted in the 
appropriate California State Court in the County of Riverside, California.  Each Party waives the 
benefit of any provision of state or federal law providing for a change of venue to any other court 
or jurisdiction including, without limitation, a change of venue based on the fact that a 
governmental entity is a party to the action or proceeding, or that a federal right or question is 
involved or alleged to be involved in the action or proceeding.  Without limiting the generality of 
the foregoing waiver, Developer expressly waives any right to have venue transferred pursuant to 
California Code of Civil Procedure Section 394. 

15.9.6 Time is of the Essence.  Time is of the essence in this Agreement, and the 
Parties agree to execute all documents and proceed with due diligence to complete all covenants 
and conditions. 

15.9.7 Counterparts.  This Agreement may be signed in counterparts, each of 
which shall constitute an original and which collectively shall constitute one instrument. 

15.9.8 Entire Agreement.  This Agreement contains the entire agreement between 
AGENCY and Developer and supersedes any prior oral or written statements or agreements 
between AGENCY and Developer. 

[SIGNATURES OF PARTIES ON NEXT PAGE] 
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IN WITNESS WHEREOF, the Parties hereto have executed this Agreement as of 
the day and year first above written. 

DEVELOPER: 
PARDEE HOMES, A CALIFORNIA 
CORPORATION 

 
 
By: _____________________________ 

Its:______________________________ 

ATTEST: 
 
 
By: ________________________________ 
Its: ________________________________ 

 

CITY OF BANNING 
 
By: _______________________________ 
Its:________________________________ 

ATTEST: 
 
 
By: ________________________________ 
Its: ________________________________
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EXHIBIT “A” 
 

LEGAL DESCRIPTION OF PROPERTY 
 

[ATTACH BEHIND THIS PAGE] 
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EXHIBIT “B” 
 

FORMS FOR SECURITY 
 

[ATTACHED BEHIND THIS PAGE] 
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BOND NO. ___________________ 
INITIAL PREMIUM:  ___________________ 

SUBJECT TO RENEWAL 

PERFORMANCE BOND 

WHEREAS, the City of Banning, a California municipal corporation (“AGENCY”) has 
executed an agreement with Pardee Homes, a California Corporation (hereinafter “Developer”), 
requiring Developer to perform certain work consisting of but not limited to, furnishing all labor, 
materials, tools, equipment, services, and incidentals for the construction of street and 
transportation system improvements (hereinafter the “Work”); 

WHEREAS, the Work to be performed by Developer is more particularly set forth in that 
certain TUMF Improvement and Credit/Reimbursement Agreement dated 
___________________________, (hereinafter the “Agreement”); and 

WHEREAS, the Agreement is hereby referred to and incorporated herein by this 
reference; and 

WHEREAS, Developer or its contractor is required by the Agreement to provide a good 
and sufficient bond for performance of the Agreement, and to guarantee and warranty the Work 
constructed thereunder. 

NOW, THEREFORE, we the undersigned, ______________________________, as 
Principal and __________________________________, a corporation organized and existing 
under the laws of the State of _________________________ and duly authorized to transact 
business under the laws of the State of California, as Surety, are held and firmly bound unto the 
AGENCY in the sum of _________________________________________________ 
($______________), said sum being not less than one hundred percent (100%) of the total cost 
of the Work as set forth in the Agreement, we bind ourselves, our heirs, executors and 
administrators, successors and assigns, jointly and severally, firmly by these presents. 

THE CONDITION OF THIS OBLIGATION is such, that if Developer and its 
contractors, or their heirs, executors, administrators, successors or assigns, shall in all things 
stand to and abide by, and well and truly keep and perform the covenants, conditions, 
agreements, guarantees, and warranties in the Agreement and any alteration thereof made as 
therein provided, to be kept and performed at the time and in the manner therein specified and in 
all respects according to their intent and meaning, and to indemnify and save harmless 
AGENCY, its officers, employees, and agents, as stipulated in the Agreement, then this obliga-
tion shall become null and void; otherwise it shall be and remain in full force and effect. 

As part of the obligation secured hereby, and in addition to the face amount specified 
therefor, there shall be included costs and reasonable expenses and fees, including reasonable 
attorney’s fees, incurred by AGENCY in successfully enforcing such obligation, all to be taxed 
as costs and included in any judgment rendered. 

The said Surety, for value received, hereby stipulates and agrees that no change, 
extension of time, alteration or additions to the terms of the said Agreement or to the Work to be 
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performed thereunder or the specification accompanying the same shall in any way affect its 
obligations on this bond, and it does hereby waive notice of any such change, extension of time, 
alteration or addition to the terms of the Agreement or to the Work. 

IN WITNESS WHEREOF, we have hereto set our hands and seals this ____ day on 
_____________________, 20__. 

________________________________ 
Principal 

By:   ___________________________ 
President 

 

________________________________ 
Surety 

By:   ___________________________ 
Attorney-in-Fact 
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT                CIVIL CODE §1189 
 
 
 
 
 
 
STATE OF CALIFORNIA ) 
COUNTY OF  ) 

On   , before me,    
Date Here Insert Name and Title of the Officer 

personally appeared    
Name(s) of Signer(s) 

who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to 
the within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized 
capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of 
which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws 
of the State of California that the foregoing paragraph is 
true and correct. 

WITNESS my hand and official seal. 

Signature   
Signa

ture of Notary Public 
 
 
 
 

Place Notary Seal Above 

____________________________________OPTIONAL____________________________________ 
Though this section is optional, completing this information can deter alteration of the document or fraudulent reattachment 

of this form to an unintended document. 
 
Description of Attached Document 
Title of Type of Document:       Document Date:  
Number of Pages:    Signer(s) Other Than Named Above:    

Capacity(ies) Claimed by Signer(s) 
Signer’s Name:   
  
 Corporate Officer – Title(s):    
 Partner -   Limited General 
  Individual      Attorney in Fact 
  Trustee       Guardian or Conservator 
Other:    
Signer is Representing:     
        
 

Signer’s Name:  
   
 Corporate Officer – Title(s):    
 Partner -   Limited General 
  Individual      Attorney in Fact 
  Trustee       Guardian or Conservator 
Other:    
Signer is Representing:     
        
 

A notary public or other officer completing this certificate verifies only the identity of the individual who 
signed the document, to which this certificate is attached, and not the truthfulness, accuracy, or validity of 
that document. 
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CERTIFICATE AS TO CORPORATE PRINCIPAL 

I, _____________________________, certify that I am the ________________ Secretary 
of the corporation named as principal in the attached bond, that 
_____________________________________ who signed the said bond on behalf of the 
principal was then ____________________________________ of said corporation; that I know 
his signature, and his signature thereto is genuine; and that said bond was duly signed, sealed and 
attested for and in behalf of said corporation by authority of its governing Board. 

(Corporate Seal) _________________________________ 
 Signature 

 _____________________ 
 Date 

NOTE:  A copy of the power of attorney to local representatives of the bonding company may be 
attached hereto. 
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BOND NO. ___________________ 
INITIAL PREMIUM:  ___________________ 

SUBJECT TO RENEWAL 

LABOR & MATERIAL BOND 

WHEREAS, the City of Banning, a California municipal corporation (“AGENCY”) has 
executed an agreement with Pardee Homes, a California corporation (hereinafter “Developer”), 
requiring Developer to perform certain work consisting of but not limited to, furnishing all labor, 
materials, tools, equipment, services, and incidentals for the construction of street and 
transportation system improvements (hereinafter “Work”); 

WHEREAS, the Work to be performed by Developer is more particularly set forth in that 
certain Improvement and Credit / Reimbursement Agreement dated 
___________________________, (hereinafter the “Agreement”); and 

WHEREAS, Developer or its contractor is required to furnish a bond in connection with 
the Agreement providing that if Developer or any of his or its contractors shall fail to pay for any 
materials, provisions, or other supplies, or terms used in, upon, for or about the performance of 
the Work contracted to be done, or for any work or labor done thereon of any kind, or for 
amounts due under the provisions of 3248 of the California Civil Code, with respect to such 
work or labor, that the Surety on this bond will pay the same together with a reasonable 
attorney’s fee in case suit is brought on the bond. 

NOW, THEREFORE, we the undersigned, ______________________________,  as 
Principal and ____________________________________, a corporation organized and existing 
under the laws of the State of _________________________ and duly authorized to transact 
business under the laws of the State of California, as Surety, are held and firmly bound unto the 
AGENCY and to any and all material men, persons, companies or corporations furnishing 
materials, provisions, and other supplies used in, upon, for or about the performance of the said 
Work, and all persons, companies or corporations renting or hiring teams, or implements or 
machinery, for or contributing to said Work to be done, and all persons performing work or labor 
upon the same and all persons supplying both work and materials as aforesaid, the sum of 
____________________________________________________________ 
($_______________), said sum being not less than 100% of the total amount payable by 
Developer under the terms of the Agreement, for which payment well and truly to be made, we 
bind ourselves, our heirs, executors and administrators, successors and assigns jointly and 
severally, firmly by these presents. 

THE CONDITION OF THIS OBLIGATION IS SUCH that if Developer or its 
contractors, or their heirs, executors, administrators, successors, or assigns, shall fail to pay for 
any materials, provisions, or other supplies or machinery used in, upon, for or about the 
performance of the Work contracted to be done, or for work or labor thereon of any kind, or fail 
to pay any of the persons named in California Civil Code Section 9100, or amounts due under 
the Unemployment Insurance Code with respect to work or labor performed by any such 
claimant, or for any amounts required to be deducted, withheld, and paid over to the 
Employment Development Department from the wages of employees of the contractor and his 
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subcontractors pursuant to Section 13020 of the Unemployment Insurance Code with respect to 
such work and labor, and all other applicable laws of the State of California and rules and 
regulations of its agencies, then said Surety will pay the same in or to an amount not exceeding 
the sum specified herein. 

In case legal action is required to enforce the provisions of this bond, the prevailing party 
shall be entitled to recover reasonable attorneys’ fees in addition to court costs, necessary 
disbursements and other consequential damages.  In addition to the provisions hereinabove, it is 
agreed that this bond will inure to the benefit of any and all persons, companies and corporations 
entitled to make claims under Sections 8024, 8400, 8402, 8404, 8430, 9100 of the California 
Civil Code, so as to give a right of action to them or their assigns in any suit brought upon this 
bond. 

The said Surety, for value received, hereby stipulates and agrees that no change, 
extension of time, alteration or additions to the terms of the Agreement or to the Work to be 
performed thereunder or the specification accompanying the same shall in any way affect its 
obligations on this bond, and it does hereby waive notice of any such change, extension of time, 
alteration or addition to the terms of the Agreement or to the Work. 

IN WITNESS WHEREOF, we have hereto set our hands and seals this ____ day on 
_____________________, 20__. 

________________________________ 
Principal 

By:   ___________________________ 
President 

 

________________________________ 
Surety 

By:   ___________________________ 
Attorney-in-Fact 
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT                CIVIL CODE §1189 
 
 
 
 
 
 
STATE OF CALIFORNIA ) 
COUNTY OF  ) 

On   , before me,    
Date Here Insert Name and Title of the Officer 

personally appeared    
Name(s) of Signer(s) 

who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to 
the within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized 
capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of 
which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws 
of the State of California that the foregoing paragraph is 
true and correct. 

WITNESS my hand and official seal. 

Signature   
Signa

ture of Notary Public 
 
 
 
 

Place Notary Seal Above 

____________________________________OPTIONAL____________________________________ 
Though this section is optional, completing this information can deter alteration of the document or fraudulent reattachment 

of this form to an unintended document. 
 
Description of Attached Document 
Title of Type of Document:       Document Date:  
Number of Pages:    Signer(s) Other Than Named Above:    

Capacity(ies) Claimed by Signer(s) 
Signer’s Name:  
   
 Corporate Officer – Title(s):    
 Partner -   Limited General 
  Individual      Attorney in Fact 
  Trustee       Guardian or Conservator 
Other:    
Signer is Representing:     
        
 

Signer’s Name:   
  
 Corporate Officer – Title(s):    
 Partner -   Limited General 
  Individual      Attorney in Fact 
  Trustee       Guardian or Conservator 
Other:    
Signer is Representing:     
        
 

A notary public or other officer completing this certificate verifies only the identity of the individual who 
signed the document to which this certificate is attached, and not the truthfulness, accuracy, or validity of 
that document. 
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CERTIFICATE AS TO CORPORATE PRINCIPAL 

I, _____________________________, certify that I am the ________________ Secretary 
of the corporation named as principal in the attached bond, that 
_____________________________________ who signed the said bond on behalf of the 
principal was then ____________________________________ of said corporation; that I know 
his signature, and his signature thereto is genuine; and that said bond was duly signed, sealed and 
attested for and in behalf of said corporation by authority of its governing Board. 

(Corporate Seal) _________________________________ 
 Signature 

_____________________ 
Date 

NOTE:  A copy of the power of attorney to local representatives of the bonding company may be 
attached hereto. 
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EXHIBIT “C” 
 

DOCUMENTATION TO BE PROVIDED TO AGENCY BY DEVELOPER FOR 
DETERMINATION OF CONSTRUCTION COSTS 

To assist AGENCY in determining the Construction Costs for a completed TUMF 
Improvement, Developer shall provide the following documents to AGENCY: 

1. Plans, specifications and Developer’s civil engineer’s cost estimate; 

2. List of bidders from whom bids were requested; 

3. Construction schedules and progress reports; 

4. Contracts, insurance certificates and change orders with each contractor or 
vendor; 

5. Invoices received from all vendors; 

6. Canceled checks for payments made to contractors and vendors (copy both front 
and back of canceled checks); 

7. Spreadsheet showing total costs incurred in and related to the construction of each 
TUMF Improvement and the check number for each item of cost and invoice; 

8. Final lien releases from each contractor and vendor; and 

9. Such further documentation as may be reasonably required by AGENCY to 
evidence the completion of construction and the payment of each item of cost and invoice. 
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EXHIBIT “D” 
 

REIMBURSEMENT AGREEMENT 
TRANSPORTATION UNIFORM MITIGATION FEE PROGRAM 

THIS REIMBURSEMENT AGREEMENT (“Agreement”) is entered into this ___ day 
of ___________________, 2018, by and between the City of Banning, a California municipal 
corporation (“AGENCY”), and Pardee Homes, a California corporation, with its principal place 
of business at 1250 Corona Pointe Courte, Suite 600, Corona, California 92879 (“Developer”).  
AGENCY and Developer are sometimes hereinafter referred to individually as “Party” and 
collectively as “Parties”. 

RECITALS 

WHEREAS, AGENCY and Developer are parties to an agreement dated 
________________, 2018, entitled “Improvement and Credit Agreement - Transportation 
Uniform Mitigation Fee Program” (hereinafter “Credit Agreement”); 

WHEREAS, Sections 14.1 through 14.3 of the Credit Agreement provide that Developer 
is obligated to pay AGENCY the TUMF Obligation, as defined therein, but shall receive credit 
to offset the TUMF Obligation if Developer constructs and AGENCY accepts the TUMF 
Improvements in accordance with the Credit Agreement; 

WHEREAS, Section 14.5 of the Credit Agreement provides that if the dollar amount of 
the credit to which Developer is entitled under the Credit Agreement exceeds the dollar amount 
of the TUMF Obligation, Developer may apply to AGENCY and WRCOG for a reimbursement 
agreement for the amount by which the credit exceeds the TUMF Obligation; 

WHEREAS, Section 14.5 additionally provides that a reimbursement agreement executed 
pursuant to the Credit Agreement (i) shall be executed on the form attached to the Credit 
Agreement, (ii) shall contain the terms and conditions set forth therein, (iii) shall be subject to all 
terms and conditions of the Credit Agreement, and (iv) shall be attached upon execution to the 
Credit Agreement and incorporated therein as a material part of the Credit Agreement as though 
fully set forth therein; and 

WHEREAS, AGENCY and WRCOG have consented to execute a reimbursement 
agreement with Developer pursuant to the Credit Agreement, Ordinance No. 1514, and the 
TUMF Administrative Plan adopted by WRCOG. 

NOW, THEREFORE, for the purposes set forth herein, and for good and valuable 
consideration, the adequacy of which is hereby acknowledged, the Parties hereby agree as 
follows: 

TERMS 

1.0 Incorporation of Recitals.  The Parties hereby affirm the facts set forth in the Recitals 
above and agree to the incorporation of the Recitals as though fully set forth herein. 
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2.0 Effectiveness.  This Agreement shall not be effective unless and until the Credit 
Agreement is effective and in full force in accordance with its terms. 

3.0 Definitions.  Terms not otherwise expressly defined in this Agreement, shall have the 
meaning and intent set forth in the Credit Agreement. 

4.0 Amount of Reimbursement.  Subject to the terms, conditions, and limitations set forth in 
this Agreement, the Parties hereby agree that Developer is entitled to receive the dollar amount 
by which the Actual Credit exceeds the dollar amount of the TUMF Obligation as determined 
pursuant to the Credit Agreement, Ordinance No. 1514, and the TUMF Administrative Plan 
adopted by WRCOG (“Reimbursement”).The Reimbursement shall be subject to verification by 
WRCOG.  AGENCY and Developer shall provide any and all documentation reasonably 
necessary for WRCOG to verify the amount of the Reimbursement. The Reimbursement shall be 
in an amount not exceeding $5,128,000  (“Reimbursement Amount”).  AGENCY shall be 
responsible for obtaining the Reimbursement Amount from WRCOG and transmitting the 
Reimbursement Amount to the Developer.  In no event shall the dollar amount of the 
Reimbursement exceed the difference between the dollar amount of all credit applied to offset 
the TUMF Obligation pursuant to Section 14.3, 14.4, and 14.5 of the Credit Agreement, and one 
hundred (100%) of the approved unit awarded, as such assumptions are identified and 
determined in the Nexus Study, as it may be adjusted, and the TUMF Administrative Plan 
adopted by WRCOG. 

5.0 Payment of Reimbursement; Funding Contingency.  The payment of the Reimbursement 
Amount shall be subject to the following conditions: 

5.1 Developer shall have no right to receive payment of the Reimbursement unless 
and until (i) the TUMF Improvements are completed and accepted by AGENCY in accordance 
with the Credit Agreement, (ii) the TUMF Improvements are scheduled for funding pursuant to 
the five-year Transportation Improvement Program adopted annually by WRCOG,  (iii) 
WRCOG has funds available and appropriated for payment of the Reimbursement amount. 

5.2 Developer shall not be entitled to any interest or other cost adjustment for any 
delay between the time when the dollar amount of the Reimbursement is determined and the time 
when payment of the Reimbursement is made to Developer by WRCOG through AGENCY. 

6.0 Affirmation of Credit Agreement.  AGENCY and Developer represent and warrant to 
each other that there have been no written or oral modifications or amendments of the Credit 
Agreement, except by this Agreement.  AGENCY and Developer ratify and reaffirm each and 
every one of their respective rights and obligations arising under the Credit Agreement.  
AGENCY and Developer represent and warrant that the Credit Agreement is currently an 
effective, valid, and binding obligation. 

7.0 Incorporation Into Credit Agreement.  Upon execution of this Agreement, an executed 
original of this Agreement shall be attached as Exhibit “D” to the Credit Agreement and shall be 
incorporated therein as a material part of the Credit Agreement as though fully set forth therein. 
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8.0 Terms of Credit Agreement Controlling.  Each Party hereby affirms that all provisions of 
the Credit Agreement are in full force and effect and shall govern the actions of the Parties under 
this Agreement as though fully set forth herein and made specifically applicable hereto, 
including without limitation, the following sections of the Credit Agreement:  Sections 10.0 
through 10.3, Section 12.0, Sections 13.0 through 13.7, Sections 14.0 through 14.6, and Sections 
15.0 through 15.17. 

[SIGNATURES OF PARTIES ON NEXT PAGE] 
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IN WITNESS WHEREOF, the Parties hereto have executed this Agreement as of 
the day and year first above written. 

PARDEE HOMES, A CALIFORNIA 
CORPORATION 
(“Developer”) 

By:  ______________________________________ 
 
Its: _______________________________________ 

ATTEST: 

By: ________________________________ 

Its: ________________________________ 

 

CITY OF BANNING, A CALIFORNIA 
MUNICIPAL CORPORATION 

By:  ______________________________________ 
 
Its: _______________________________________ 

ATTEST: 

By: ________________________________ 

Its: ________________________________ 
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EXHIBIT “E” 
 

TUMF CREDIT / REIMBURSEMENT ELIGIBILITY PROCESS 

1. Prior to the construction of any TUMF Improvement, Developer shall follow the 
steps listed below: 

(a) Prepare a separate bid package for the TUMF Improvements. 

(b) The plans, cost estimate, specifications and contract document shall 
require all contractors to pay prevailing wages and to comply with applicable provisions of the 
Labor Code, Government Code, and Public Contract Code relating to Public Works Projects. 

(c) Bids shall be obtained and processed in accordance with the formal public 
works bidding requirements of the AGENCY. 

(d) The contract(s) for the construction of TUMF Improvements shall be 
awarded to the lowest responsible bidder(s) for the construction of such facilities in accordance 
with the AGENCY’s requirements and guidelines. 

(e) Contractor(s) shall be required to provide proof of insurance coverage 
throughout the duration of the construction. 

2. Prior to the determination and application of any Credit pursuant to a TUMF 
Improvement and Credit Agreement executed between AGENCY and Developer ("Agreement"), 
Developer shall provide the AGENCY and WRCOG with the following: 

(a) Copies of all information listed under Item 1 above. 

(b) Surety Bond, Letter of Credit, or other form of security permitted under 
the Agreement and acceptable to the AGENCY and WRCOG, guaranteeing the construction of 
all applicable TUMF Improvements. 

3. Prior to the AGENCY’s acceptance of any completed TUMF Improvement, and 
in order to initiate the construction cost verification process, the Developer shall comply with the 
requirements as set forth in Sections 7, 14.2 and 14.3 of the Agreement, and the following 
conditions shall also be satisfied: 

(a) Developer shall have completed the construction of all TUMF 
Improvements in accordance with the approved Plans and Specifications. 

(b) Developer shall have satisfied the AGENCY’s inspection punch list. 

(c) After final inspection and approval of the completed TUMF 
Improvements, the AGENCY shall have provided the Developer a final inspection release letter. 
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(d) AGENCY shall have filed a Notice of Completion with respect to the 
TUMF Improvements pursuant to Section 3093 of the Civil Code with the County Recorder’s 
Office, and provided a copy of filed Notice of Completion to WRCOG. 

(e) Developer shall have provided AGENCY a copy of the As-Built plans for 
the TUMF Improvements. 

(f) Developer shall have provided AGENCY copies of all permits or 
agreements that may have been required by various resource/regulatory agencies for 
construction, operation and maintenance of any TUMF Improvements. 

(g) Developer shall have submitted a documentation package to the AGENCY 
to determine the final cost of the TUMF Improvements, which shall include at a minimum, the 
following documents related to the TUMF Improvements: 

(i) Plans, specifications, and Developer's Civil Engineer’s cost 
estimates; or Engineer’s Report showing the cost estimates. 

(ii) Contracts/agreements, insurance certificates and change orders 
with each vendor or contractor. 

(iii) Invoices from all vendors and service providers. 

(iv) Copies of cancelled checks, front and back, for payments made to 
contractors, vendors and service providers. 

(v) Final lien releases from each contractor and vendor (unconditional 
waiver and release). 

(vi) Certified contract workers payroll for AGENCY verification of 
compliance with prevailing wages. 

(vii) A total cost summary, in spreadsheet format (MS Excel is 
preferred) and on disk, showing a breakdown of the total costs incurred. The summary should 
include for each item claimed the check number, cost, invoice numbers, and name of payee. See 
attached sample for details. [ATTACH SAMPLE, IF APPLICABLE; OTHERWISE DELETE 
REFERENCE TO ATTACHED SAMPLE 
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ATTACHMENT 3 
(Project Exhibits) 
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TUMF Unit Cost Assumption Calculation 

TUMF Improvement Cost Estimate 

Segment Project Limits Linear Feet/ 
Miles 

Maximum TUMF Share 
Phase Amount 

Highland Springs 
Avenue 

Wilson Street to Oak 
Valley Parkway 

0.73 miles 

Planning $102,000 

Engineering $254,000 

ROW/Utilities $3,322,000 

# of New Lanes Construction $1,016,000 

2 
Contingency  $434,000 

Total $5,128,000 
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CITY OF BANNING 
CITY COUNCIL REPORT 

 
 

TO:   CITY COUNCIL 
 
FROM:   Douglas Schulze, City Manager 
 
PREPARED BY: Art Vela, Director of Public Works/City Engineer 
    
MEETING DATE: May 14, 2019 
 
SUBJECT: Adopt Resolution, Declaring Opposition to the 2019 Budget 

Trailer Bill Language and Assembly Bill 217 Unless Amended to 
Remove the Proposed Statewide Water Tax  

 

 
RECOMMENDED ACTION: 
 
Staff recommends that City Council adopt Resolution, declaring opposition to the 2019 
Budget Trailer Bill Language and Assembly Bill 217 unless amended to remove the 
proposed statewide water tax.  
 
BACKGROUND: 
 
Past and present California governors and legislators have identified the need for a 
funding program in the State that would assist disadvantage communities to have access 
to safe drinking water. Most Californians have access to safe drinking water, however, 
there are some rural disadvantage communities in California with water sources that 
contain natural and anthropogenic contaminants (e.g. nitrates and arsenic). In most, if not 
all cases, it is financially difficult for these communities to construct and operate and 
maintain treatment facilities.  
 
In 2017, Senator William Monning proposed SB 623 in an effort to establish a statewide 
drinking water tax, which was advanced by Governor Brown, but eventually rejected by 
the Legislative Budget Committee in June 2018. A similar effort was taken via SB 845 
(Monning, Vidak), but again failed.  
 
As part of Governor Newsom’s proposed budget for Fiscal Year 2019/2020, there is a 
proposal for a Safe and Affordable Drinking Water Fund which is proposed to be funded 
through a statewide tax on drinking water, assessments on fertilizer sales and confined 
animal operations.  
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Assembly Bill 217 (Garcia), which contains a proposed water tax, passed out of the 
Assembly Environmental Safety and Toxic Materials Committee on March 26, 2019 and 
is headed to the Assembly Appropriations Committee. The bill was recently amended and 
currently proposes a fifty cent ($.50) fee which would be assessed annually on each 
service connection for all public water systems. If approved, the City of Banning’s 
assessment would be $5,225 per year (based on 10,450 connections).  
 
JUSTIFICATION: 
 
Most local public water agencies agree that providing safe and reliable water to 
communities should be a goal of the state, but oppose a statewide water tax. Here are 
issues that have been identified related to the proposed water tax: 
 

- Local water agencies and Cities would have to act as taxation entities, which could 
require reconfiguration of billing system and staff resources to implement. The 
additional expenses required to implement the proposed water tax would be an 
additional burden on current water customers. 

- It is not sound policy to tax an essential life resource. 
- There are current funding sources to assist with the issue: 

o The state budget has set aside $23.5 Million in General Fund revenue for 
safe drinking water programs and projects. 

o California voters approved Proposition 68 which includes $250 Million for 
safe drinking water that is prioritized for disadvantage communities. 

 
If approved, staff will transmit a copy of this Resolution to the appropriate parties.  
 
FISCAL IMPACT: 
 
A water tax of $.50/connection amounts to $5,225 per year (based on 10,450 
connections). There could also be a fiscal impact related to billing software 
reconfiguration and staff resources to implement the tax; these additional expenses have 
not been calculated at this time. 
 
ALTERNATIVE:  
 
Reject Proposed Resolution and provide direction to staff. 
 
ATTACHMENTS: 
 

1. Resolution 2019-___ 
 

 
Approved by: 
 
      
Douglas Schulze 
City Manager  
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ATTACHMENT 1 
(Resolution 2019-__ ) 
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RESOLUTION 2019-____ 
 
RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BANNING, CALIFORNIA, 
DECLARING OPPOSITION TO THE 2019 BUDGET TRAILER BILL LANGUAGE AND 
ASSEMBLY BILL 217 UNLESS AMENDED TO REMOVE THE PROPOSED 
STATEWIDE WATER TAX  
 
 WHEREAS, past and present California governors and legislators have identified 
the need for a funding program in the State that would assist disadvantage communities 
to have access to safe drinking water; and   

WHEREAS, in 2017, Senator William Monning proposed Senate Bill 623 in an 
effort to establish a statewide drinking water tax, which was advanced by Governor 
Brown, but eventually rejected by the Legislative Budget Committee in June 2018; and 

WHEREAS, as part of Governor Gavin Newsom’s proposed budget for Fiscal 
Year 2019/2020 (“2019 Budget Trailer Bill”), there is a proposal for a Safe and 
Affordable Drinking Water Fund which is proposed to be funded through a statewide tax 
on drinking water, assessments on fertilizer sales and confined animal operations; and 

 
WHEREAS, Assembly Bill (AB) 217 (Garcia), which contains a proposed water 

tax, passed out of the Assembly Environmental Safety and Toxic Materials Committee 
on March 26, 2019 and is headed to the Assembly Appropriations Committee. AB 217 
currently includes a fifty cent ($.50) fee (“Water Tax”) which would be assessed 
annually on each service connection for all public water systems; and 
 

WHEREAS, the City of Banning City Council has determined that the 2019 Budget 
Trailer Bill language and AB 217, as written, is not in the best interest of the citizens of 
Banning and opposes both unless amended to remove the proposed statewide Water 
Tax. 

 NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of 
Banning as follows: 
 
SECTION 1. Adopts Resolution 2019-XX, declaring opposition to the 2019 Budget Trailer 
Bill Language and Assembly Bill 217 unless amended to remove the proposed statewide 
water tax. 
 
SECTION 2. The City Clerk shall certify to the adoption of this resolution and shall 
cause a certified resolution to be filed in the book of original resolutions.  

 
PASSED, APPROVED AND ADOPTED this 14th day of May, 2019. 

    
 

_______________________ 
        Arthur L. Welch, Mayor 
       City of Banning 

90



 
ATTEST: 
 
 
      
Daryl Betancur, Deputy City Clerk  
City of Banning 
 
 
APPROVED AS TO FORM  
AND LEGAL CONTENT: 
 
 
_________________________ 
Kevin G. Ennis, City Attorney 
Richards, Watson & Gershon 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

[THIS SPACE INTENTIONALLY LEFT BLANK] 
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CERTIFICATION: 
 
I, Daryl Betancur, Deputy City Clerk of the City of Banning, California, do hereby certify 
that the foregoing Resolution 2019-___ was duly adopted by the City Council of the City 
of Banning at a Regular Meeting thereof held on the 14th of May, 2019. 
 
AYES: 
 
NOES: 
 
ABSTAIN: 
 
ABSENT: 
 
 
       
      ___________________________ 
      Daryl Betancur, Deputy City Clerk 
      City of Banning 
      Banning, California  
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CITY OF BANNING 
CITY COUNCIL REPORT 

 
 

 
TO:   CITY COUNCIL 
 
FROM:   Douglas Schulze, City Manager 
 
PREPARED BY: Art Vela, P.E., Director of Public Works/City Engineer 
    
MEETING DATE: May 14, 2018 
 
SUBJECT: Adopt Resolution, Requesting Approval of Stipulation for 

Entry of Interlocutory Judgment between Southern California 
Edison Company and City of Banning in connection with 
Southern California Edison Company v. RRM Properties, LTD., 
et al. (Riverside County Superior Court Case No. RIC 1813789)  

 

 
RECOMMENDED ACTION: 

1. Approve Stipulation for Interlocutory Judgment between the City of Banning and 
Southern California Edison Company.  

2. Authorize the City Manager to execute the Stipulation for Interlocutory Judgment 
in the form substantially attached as Attachment 1 hereto.  

BACKGROUND: 
 
In July 2018, Southern California Edison Company (SCE) filed an eminent domain 
proceeding to condemn portions of the real properties located in the City of Banning, 
and identified Assessor’s Parcel Numbers 534-100-001, 534-100-002, 534-100-004, 
534-100-006, 534-100-007, 534-110-003, and 534-110-005 (RRM Property).  RRM 
Properties, LTD. is the owner of the RRM Property.  SCE seeks to acquire certain 
permanent and temporary construction easements (Subject Property) on the RRM 
Property for the construction, operation, and use of certain facilities, including electric 
substations, towers, poles, electric power lines, and communication lines, for the 
transmission and distribution of electricity in connection with the West of Devers 
Upgrade Project (SCE Project).   

The Complaint in Eminent Domain named the Banning Water Company as a defendant 
based on its interest in certain easements recorded against the Subject Property.  It 
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appears that Banning Water Company was dissolved in 1967 and that the City of 
Banning is the successor to the interests of Banning Water Company.  The City was 
served with the Summons and Complaint in October 2018.  The City filed an Answer to 
the Complaint asserting that as the successor to the interests of Banning Water 
Company, the City has an interest in the easements recorded April 4, 1895 in Book 28, 
Page 102 of Deeds and March 14, 1885 in Book 31 Page 38 of Deeds in the official 
records of the County of Riverside (City easements).  These City easements grant a 
right of way over and through the Subject Property, together with a right of entry thereon 
for the construction and maintenance of all necessary irrigation ditches, pipes, or flumes, 
as reserved to the Banning Land Company and Banning Water Company, their 
successors or assigns.   

The City and SCE discussed the SCE Project and the City’s easement interests and 
determined that it was in the best interest of the parties to enter into a Stipulation for 
Entry of Interlocutory Judgment to resolve the issues between them in this proceeding, 
to protect the City’s easement interests, and to minimize litigation costs.  Specifically, 
the Stipulation for Interlocutory Judgment provides:   

i. The use for which SCE seeks to condemn the permanent 
easements and the temporary construction easements comprising 
the Subject Property in connection with the construction, operation 
and use as part of the SCE Project, is and was authorized by law, 
and is and was a public use; the public interest and necessity 
require said SCE Project; said SCE Project is and was planned and 
located in the manner that will be most compatible with the greatest 
public good and least private injury; and the property being acquired 
herein is necessary for said  SCE Project.    

ii. The City is the successor to the interests of Banning Water 
Company. Thus, the City is the successor in rights to easements 
recorded April 4, 1895 in Book 28, Page 102 of Deeds and March 
14, 1885 in Book 31 Page 38 of Deeds in the official records of the 
County of Riverside.  These easements grant a right of way over 
and through the Subject Property, together with a right of entry 
thereon for the construction and maintenance of all necessary 
irrigation ditches, pipes, or flumes, as reserved to the Banning Land 
Company and Banning Water Company, their successors or 
assigns.   

iii. Any Judgment in Condemnation in the proceeding will not 
terminate, vacate, impair, modify or alter the existing validity and 
priority of the City’s easement interests in and on the Subject 
Property.   

iv. The City and SCE agree that to the extent that the City’s easement 
interests overlap with the Subject Property SCE is seeking to 
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condemn, both parties will continue to jointly use the Subject 
Property pursuant to CCP section 1240.510 et seq.   

v. In the event that SCE requires the City to remove, relocate or 
modify any City facilities constructed and maintained within the 
City’s easement area to facilitate SCE’s West of Devers Upgrade 
Project, SCE will provide the City with new and/or existing 
additional rights reasonably comparable with any property rights 
relinquished by the City to facilitate construction of the Project on 
the Subject Property prior to the City’s relocation of its facilities, and 
will pay for the relocation of the City’s impacted facilities, including 
any damages resulting to any of the City’s remaining facilities as a 
result of any required relocation.   

vi. The Stipulation is not a subordination of the City’s rights or title to 
or interest in its easement interests on the Subject Property, nor 
should the Stipulation be construed as a waiver of any provisions 
contained in the City’s easement area or a waiver of any cost 
relocation of affected facilities, including damages to any of the 
City’s remaining facilities located in the City’s easement area on the 
Subject Property. The Stipulation will be incorporated in the 
Stipulation for Entry of Judgement and Final Order of 
Condemnation.    

vii. Each party shall bear its own costs, litigation expenses, attorneys’ 
and experts’ fees associated with the conduct of this eminent 
domain proceeding and all actions preliminary, ancillary, or 
associated thereto.   

The City does not believe that any City facilities are located in the area of the City 
easements.  This Stipulation for Interlocutory Judgment ensures that the City’s interests 
in the City easements are not terminated, vacated, impaired, modified or altered by 
SCE’s condemnation of the Subject Property for the SCE Project.  To the extent that the 
City’s easement interests on the Subject Property overlap with the Subject Property SCE 
seeks to condemn, both parties will continue to jointly use the Subject Property pursuant 
to CCP section 1240.510 et seq.  Further, in the event that any City facilities are located 
in the City easements and SCE requires the City to remove, relocate or modify any such 
City facilities to facilitate the SCE Project, the Stipulation provides that SCE will provide 
the City with new and/or existing additional rights reasonably comparable with any 
property rights relinquished by the City to facilitate construction of the Project on the 
Subject Property prior to the City’s relocation of its facilities, and that SCE will pay for 
the relocation of the City’s impacted facilities, including any damages resulting to any of 
the City’s remaining facilities as a result of any required relocation.   

The Stipulation authorizes the Court to enter a Stipulated Interlocutory Judgment 
confirming the above. It would fully resolve the issues between the City and SCE in this 
proceeding. 
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FISCAL IMPACT: 

None. 
 
ALTERNATIVES:  

1. Approve as recommended. 
2. Do not approve the Stipulation for Interlocutory Judgment 

 
ATTACHMENTS: 
 

1. Resolution No. 2019-___ 
2. Stipulation for Interlocutory Judgment (Case RIC 1813789) 
3. Stipulated Interlocutory Judgment (Case RIC 1813789) 

 
 
Approved by: 
 
 
 
      
Douglas Schulze 
City Manager  
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ATTACHMENT 1 
(RESOLUTION NO. 2019-____) 
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RESOLUTION 2019-____ 
 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BANNING, 
CALIFORNIA, APPROVING THAT CERTAIN STIPULATION FOR 
INTERLOCUTORY JUDGMENT BETWEEN SOUTHERN CALIFORNIA 
EDISON COMPANY AND CITY OF BANNING IN CONNECTION WITH 
SOUTHERN CALIFORNIA EDISON COMPANY V. RRM PROPERTIES, 
LTD., ET AL. (RIVERSIDE COUNTY SUPERIOR COURT CASE NO. RIC 
1813789)  

WHEREAS, in July 2018, Southern California Edison Company (SCE) filed an 
eminent domain proceeding to condemn portions of the real properties located in the City 
of Banning, and identified Assessor’s Parcel Numbers 534-100-001, 534-100-002, 534-
100-004, 534-100-006, 534-100-007, 534-110-003, and 534-110-005, which are owned 
by RRM Properties, LTD. (collectively RRM Property); and  

WHEREAS,  SCE seeks to acquire certain permanent and temporary construction 
easements (Subject Property) on the RRM Property for the construction, operation, and 
use of certain facilities, including electric substations, towers, poles, electric power lines, 
and communication lines, for the transmission and distribution of electricity in connection 
with the West of Devers Upgrade Project (SCE Project); and  

WHEREAS, the Complaint in Eminent Domain named the Banning Water 
Company as a defendant based on its interest in certain easements recorded against the 
Subject Property.  The City of Banning is the successor to the interests of Banning Water 
Company, which include an interest in the easements recorded April 4, 1895 in Book 28, 
Page 102 of Deeds and March 14, 1885 in Book 31 Page 38 of Deeds in the official 
records of the County of Riverside (City easements).  These City easements grant a right 
of way over and through the Subject Property, together with a right of entry thereon for 
the construction and maintenance of all necessary irrigation ditches, pipes, or flumes, as 
reserved to the Banning Land Company and Banning Water Company, their successors 
or assigns; and    

WHEREAS, the City and SCE discussed the SCE Project and the City’s easement 
interests and determined that it was in the best interest of the parties to enter into that 
certain Stipulation for Entry of Interlocutory Judgment between SCE and the City 
(Stipulation for Interlocutory Judgment) to resolve all issues between them in this 
proceeding, to protect the City’s easement interests, and to minimize litigation costs; and  

WHEREAS, pursuant to the Stipulation for Interlocutory Judgment, the City’s 
interests in the City easements are not terminated, vacated, impaired, modified or altered 
by SCE’s condemnation of the Subject Property for the SCE Project.  To the extent that 
the City’s easement interests on the Subject Property overlap with the Subject Property 
SCE seeks to condemn, both parties will continue to jointly use the Subject Property 
pursuant to Code of Civil Procedure Section 1240.510 et seq.  Further, in the event that 
any City facilities are located in the City easements and SCE requires the City to remove, 
relocate, or modify any such City facilities to facilitate the SCE Project, the Stipulation 
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provides that SCE will provide the City with new and/or existing additional rights 
reasonably comparable with any property rights relinquished by the City to facilitate 
construction of the SCE Project on the Subject Property prior to the City’s relocation of its 
facilities, and that SCE will pay for the relocation of the City’s impacted facilities, including 
any damages resulting to the City’s remaining facilities, if any. 

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Banning 
as follows: 

SECTION 1. The City Council hereby approves the Stipulation for Interlocutory 
Judgment. 

SECTION 2. The City Manager is authorized to execute the Stipulation for Interlocutory 
Judgment in substantially the form attached as Attachment 1 to the staff report that 
accompanies the Resolution. 

SECTION 3.  The City Clerk is authorized to certify the adoption of this resolution and 
shall cause a certified resolution to be filed in the book of original resolutions.  

 

PASSED, APPROVED AND ADOPTED this 14th day of May, 2019. 

 
       
 

________________________ 
        Arthur L. Welch, Mayor 
       City of Banning 
 
 
 
 
ATTEST: 
 
 
      
Daryl Betancur, Deputy City Clerk  
City of Banning  
 
 
APPROVED AS TO FORM: 
 
 
      
Kevin G. Ennis, City Attorney 
Richards, Watson & Gershon 
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CERTIFICATION: 
 
I, Daryl Betancur, Deputy City Clerk of the City of Banning, California, do hereby certify 
that the foregoing Resolution 2019-____, was duly adopted by the City Council of the City 
of Banning, California, at a regular meeting thereof held on the 14th day of May, 2019, by 
the following vote, to wit: 
 
AYES:   

NOES:  

ABSTAIN:  

ABSENT:  

 
       ___________________________ 
       Daryl Betancur, Deputy City Clerk  
       City of Banning, California 
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ATTACHMENT 2 
(Stipulation for Interlocutory Judgment (Case RIC 1813789)) 
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PATRICIA A. CIRUCCI, State Bar No. 210574 
LISA DELORME, State Bar No. 198940 
2244 Walnut Grove Avenue, 3rd Floor 
Rosemead, CA 91770 
Tel: (626) 302-6889 
Fax: (626) 302-6997 
 
KEITH E. MCCULLOUGH, State Bar No. 142519 
kmccullough@AlvaradoSmith.com 
ANDREW M. JONES, State Bar No. 245118 
ajones@AlvaradoSmith.com 
ALVARADOSMITH 
A Professional Corporation 
1 MacArthur Place, Suite 200 
Santa Ana, California 92707 
Tel:  (714) 852-6800 
Fax: (714) 852-6899 
 
Attorneys for Plaintiff 
SOUTHERN CALIFORNIA EDISON COMPANY 
 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF RIVERSIDE 

SOUTHERN CALIFORNIA EDISON 
COMPANY, a California corporation, 
 
 Plaintiff, 
 
v. 
 
RRM PROPERTIES, LTD., a California 
Limited Partnership; BANNING LAND 
COMPANY; BANNING WATER COMPANY; 
BEAUMONT CONCRETE COMPANY, a 
Nevada corporation; FIRST AMERICAN 
TITLE INSURANCE COMPANY; and DOES 1 
to 200, inclusive; and all persons unknown 
claiming any title or interest in or to the property 
sought to be condemned herein,  
 
 
 
 Defendants. 
 

CASE NO.:  RIC1813789 
 
  
JUDGE: Hon. Sharon J. Waters, Dept. 10 
 
 
STIPULATION FOR INTERLOCUTORY 
JUDGMENT BETWEEN  
BETWEEN SOUTHERN CALIFORNIA 
EDISON COMPANY AND CITY OF 
BANNING; [PROPOSED] STIPULATED 
INTERLOCUTORY JUDGMENT  
 
 
ACTION FILED: July 6, 2018 
 
 
[APN:  534-100-001; 534-100-002; 534-100-
004; 534-100-006; 534-100-007; 534-110-
003; 534-110-005] 
 
 

This Stipulation for Interlocutory Judgment is entered into by and between Plaintiff, 

Southern California Edison Company (“SCE”) and Defendant City of Banning (“Banning”) with 

reference to the following facts:  

A. SCE commenced the above-entitled action in eminent domain to acquire a portion of 
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the real property which has been assigned Assessor’s Parcel Number 534-100-001; 534-100-002; 

534-100-004; 534-100-006; 534-100-007; 534-110-003; 534-110-005, located in the County of 

Riverside, State of California, and with the specific property being acquired being more particularly 

described in SCE’s Complaint on file in this matter (the term “Subject Property” refers to the 

property being acquired in this action).   

B. The Subject Property is required for the construction, operation and use as part of the 

West of Devers Upgrade Project (“Project”). 

C. Banning is the successor in interest to the Banning Water Company.  Banning 

therefore is the successor in rights to easements recorded April 4, 1895 in Book 28, Page 102 of 

Deeds and March 14, 1885 in Book 31 Page 38 of Deeds in the official records of the County of 

Riverside.  These easements grant a right of way over and through the Subject Property, together 

with a right of entry thereon for the construction and maintenance of all necessary irrigation ditches, 

pipes, or flumes, as reserved to the Banning Land Company and Banning Water Company, their 

successors or assigns.  Banning represents that as successor in interest to the Banning Water 

Company it is authorized to enter into this Stipulation and has not transferred or gifted any interest 

as it relates to the interest in the Subject Property.      

D. The parties hereto deem it in their best interests to allow SCE to obtain a Stipulated 

Interlocutory Judgment as to Banning to settle the claims of Banning in this action, and subsequently 

a Final Order of Condemnation, based upon the terms and conditions of the Order sought herein, as 

well as the resolution of the claims of all other named defendants in this action. 

NOW, THEREFORE, IT IS HEREBY STIPULATED: 

1. SCE is and was authorized and entitled to exercise the power of eminent domain for 

public purposes under Pursuant to Article I, Section 19 of the California Constitution, California 

Code of Civil Procedure §§ 1240.010, 1240.020 and 1240.030, and Government Code § 40404(a) in 

the acquisition of the Subject Property. 

2. The use for which SCE seeks to condemn the Subject Property, to wit, in connection 

with the construction, operation and use as part of the West of Devers Upgrade Project (“Project”), is 

and was authorized by law, and is and was a public use; the public interest and necessity require said 
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Project; said Project is and was planned and located in the manner that will be most compatible with 

the greatest public good and least private injury; and the property being acquired herein is necessary 

for said Project.    

3. Banning is the successor in interest to the Banning Water Company.  Banning 

therefore is the successor in rights to easements recorded April 4, 1895 in Book 28, Page 102 of 

Deeds and March 14, 1885 in Book 31 Page 38 of Deeds in the official records of the County of 

Riverside.  These easements grant a right of way over and through the Subject Property, together 

with a right of entry thereon for the construction and maintenance of all necessary irrigation ditches, 

pipes, or flumes, as reserved to the Banning Land Company and Banning Water Company, their 

successors or assigns.   

4.  Any Judgment in Condemnation in the proceeding will not terminate, vacate, impair, 

modify or alter the existing validity and priority of the Banning’s easement interests in and on the 

Subject Property.   

5.  Banning and SCE agree that to the extent that Banning’s easement interests on the Subject 

Property overlap with the easement interests SCE is seeking to condemn, both parties will continue 

to jointly use the Subject Property pursuant to CCP section 1240.510 et seq.   

6.  In the event that SCE requires Banning to remove, relocate or modify any Banning 

facilities constructed and maintained within the Banning’s easement area to facilitate SCE’s West of 

Devers Upgrade Project, SCE will provide Banning with new and/or existing additional rights 

reasonably comparable with any property rights relinquished by the Banning to facilitate 

construction of the Project on the Subject Property prior to Banning’s relocation of its facilities, and 

will pay for the relocation of the Banning’s impacted facilities, including any damages resulting to 

any of the Banning’s remaining facilities as a result of any required relocation.   

7.  The Stipulation is not a subordination of the Banning’s rights or title to or interest in its 

easement interests on the Subject Property, nor should the Stipulation be construed as a waiver of 

any provisions contained in Banning’s easement area or a waiver of any cost relocation of affected 

facilities, including damages to any of Banning’s remaining facilities located in Banning’s easement 

area on the Subject Property. The Stipulation will be incorporated in the Stipulation for Entry of 

105



Judgement and Final Order of Condemnation.    

8.  Each party shall bear its own costs, litigation expenses, attorneys’ and experts’ fees 

associated with the conduct of this eminent domain proceeding and all actions preliminary, ancillary, 

or associated thereto.   

9. Upon entry of this Stipulated Interlocutory Judgment, SCE shall be entitled to apply 

Ex Parte to obtain a Final Order of Condemnation as to all defendants and interests in this 

proceeding based upon the eventual settlement of those separate claims.   

10. The Court shall retain jurisdiction to enforce the terms and conditions of this 

Stipulation and the subsequent Stipulated Interlocutory Judgment pursuant to Code of Civil 

Procedure §664.1.   

DATED:  _________, 2019 
 
 
 

CITY OF BANNING, a California municipal 
corporation, as successor to the interests of Banning 
Water Compnay 
 
By:________________________________________ 
       DOUGLAS SCHULZE 

City Manager 
 

DATED:  _________, 2019 SOUTHERN CALIFORNIA EDISON COMPANY 
 
By:________________________________________ 
       JAMES SPENCE 
      Its: Senior Manager, Real Properties 
 
 
 
 

 
APPROVED AS TO FORM ONLY: 

 

DATED:  _________, 2019 
 

 

 

RICHARDS, WATSON & GERSHON 
A PROFESSIONAL COPRORATION  
 
By:______________________________ 

PAULA GUTIERREZ BAEZA 
Attorneys for  Defendant 

        CITY OF BANNING  
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DATED:  _________, 2019 ALVARADOSMITH  
A Professional Corporation 
 
 
 
By:__________________________________ 

KEITH E. MCCULLOUGH  
ANDREW M. JONES 
Attorneys for  Plaintiff 
SOUTHERN CALIFORNIA EDISON 
COMPANY 
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ATTACHMENT 3 
(Stipulated Interlocutory Judgment (Case RIC 1813789)) 

 

108



PATRICIA A. CIRUCCI, State Bar No. 210574 
LISA DELORME, State Bar No. 198940 
2244 Walnut Grove Avenue, 3rd Floor 
Rosemead, CA 91770 
Tel: (626) 302-6889 
Fax: (626) 302-6997 
 
KEITH E. MCCULLOUGH, State Bar No. 142519 
kmccullough@AlvaradoSmith.com 
ANDREW M. JONES, State Bar No. 245118 
ajones@AlvaradoSmith.com 
ALVARADOSMITH 
A Professional Corporation 
1 MacArthur Place, Suite 200 
Santa Ana, California 92707 
Tel:  (714) 852-6800 
Fax: (714) 852-6899 
 
Attorneys for Plaintiff 
SOUTHERN CALIFORNIA EDISON COMPANY 
 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF RIVERSIDE 

SOUTHERN CALIFORNIA EDISON 
COMPANY, a California corporation, 
 
 Plaintiff, 
 
v. 
 
RRM PROPERTIES, LTD., a California 
Limited Partnership; BANNING LAND 
COMPANY; BANNING WATER COMPANY; 
BEAUMONT CONCRETE COMPANY, a 
Nevada corporation; FIRST AMERICAN 
TITLE INSURANCE COMPANY; and DOES 1 
to 200, inclusive; and all persons unknown 
claiming any title or interest in or to the property 
sought to be condemned herein,  
 
 
 
 Defendants. 
 

CASE NO.:  RIC1813789 
 
  
JUDGE: Hon. Sharon J. Waters, Dept. 10 
 
 
STIPULATED INTERLOCUTORY 
JUDGMENT RE DEFENDANT CITY OF 
BANNING 
 
ACTION FILED: July 6, 2018 
 
 
[APN:  534-100-001; 534-100-002; 534-100-
004; 534-100-006; 534-100-007; 534-110-
003; 534-110-005] 
 
 

 

Plaintiff, Southern California Edison Company (“SCE”) and Defendant, City of Banning, a 

California municipal corporation (“Banning”) having previously stipulated to the facts, terms and 

conditions set forth in the Stipulation for Interlocutory Judgment in Eminent Domain, and having 
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requested the Court to make and enter its Stipulated Interlocutory Judgment in Condemnation 

consistent with said stipulation with respect to the just compensation claims of Banning, which 

maintain easements related to water interests on the Subject Property which property is more 

particularly described in SCE’s Complaint on file in this matter, and having waived Statement of 

Decision, Notice of Entry of Judgment, Interest, Costs and Fees;  

NOW THEREFORE, GOOD CAUSE APPEARING, IT IS HEREBY ORDERED, 

ADJUDGED AND DECREED AS FOLLOWS: 

1. SCE is and was authorized and entitled to exercise the power of eminent domain for 

public purposes under Pursuant to Article I, Section 19 of the California Constitution, California 

Code of Civil Procedure §§ 1240.010, 1240.020 and 1240.030, and Government Code § 40404(a) in 

the acquisition of the Subject Property. 

2. The use for which SCE seeks to condemn the Subject Property, to wit, in connection 

with the construction, operation and use as part of the West of Devers Upgrade Project (“Project”), is 

and was authorized by law, and is and was a public use; the public interest and necessity require said 

Project; said Project is and was planned and located in the manner that will be most compatible with 

the greatest public good and least private injury; and the property being acquired herein is necessary 

for said Project.    

3. Banning is the successor in interest to the Banning Water Company.  Banning 

therefore is the successor in rights to easements recorded April 4, 1895 in Book 28, Page 102 of 

Deeds and March 14, 1885 in Book 31 Page 38 of Deeds in the official records of the County of 

Riverside.  These easements grant a right of way over and through the Subject Property, together 

with a right of entry thereon for the construction and maintenance of all necessary irrigation ditches, 

pipes, or flumes, as reserved to the Banning Land Company and Banning Water Company, their 

successors or assigns.   

4.  Any Judgment in Condemnation in the proceeding will not terminate, vacate, impair, 

modify or alter the existing validity and priority of the City’s easement interests in and on the 

Subject Property.   

5.  Banning and Edison agree that to the extent that Banning’s easement interests on the 
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Subject Property overlap with the easement interests Edison is seeking to condemn, both parties will 

continue to jointly use the Subject Property pursuant to CCP section 1240.510 et seq.   

6.  In the event that SCE requires Banning to remove, relocate or modify any Banning 

facilities constructed and maintained within the City’s easement area to facilitate SCE’s West of 

Devers Upgrade Project, SCE will provide Banning with new and/or existing additional rights 

reasonably comparable with any property rights relinquished by the City to facilitate construction of 

the Project on the Subject Property prior to Banning’s relocation of its facilities, and will pay for the 

relocation of the Banning’s impacted facilities, including any damages resulting to any of the 

Banning’s remaining facilities as a result of any required relocation.   

7.  The Stipulation is not a subordination of the Banning’s rights or title to or interest in its 

easement interests on the Subject Property, nor should the Stipulation be construed as a waiver of 

any provisions contained in Banning’s easement area or a waiver of any cost relocation of affected 

facilities, including damages to any of Banning’s remaining facilities located in Banning’s easement 

area on the Subject Property. The stipulation for Interlocutory Judgment will be incorporated in the 

Stipulation for Entry of Judgement and Final Order of Condemnation.    

8.  Each party shall bear its own costs, litigation expenses, attorneys’ and experts’ fees 

associated with the conduct of this eminent domain proceeding and all actions preliminary, ancillary, 

or associated thereto.   

9. Upon entry of this Stipulated Interlocutory Judgment, SCE shall be entitled to apply 

Ex Parte to obtain a Final Order of Condemnation as to all defendants and interests in this 

proceeding based upon the eventual settlement of those separate claims.   

10. The Court shall retain jurisdiction to enforce the terms and conditions of this 

Stipulation and the subsequent Stipulated Interlocutory Judgment pursuant to Code of Civil 

Procedure §664.1.   

Good cause appearing, IT IS SO ORDERED. 

 

DATED:    By:  
        Judge of the Superior Court 
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Resolution 2019-_ 

 

 
 

CITY OF BANNING 
CITY COUNCIL REPORT 

 
 

 
TO:   CITY COUNCIL 
 
FROM:   Douglas Schulze, City Manager 
 
PREPARED BY: Adam B. Rush, Community Development Director 
 
MEETING DATE: May 14, 2019 
 
SUBJECT: CEDAR HILLS APARTMENTS (THE PROJECT) 
 ORDINANCE 1543 ADOPTING ZONE CHANGE 18-3503, 
 CITY COUNCIL RESOLUTION 2019-___ ADOPTING A 

MITIGATED NEGATIVE DECLARATION AND MITIGATION 
MONITORING REPORT AND APPROVING GENERAL PLAN 
AMENDMENT 18-2504 AND DESIGN REVIEW 18-7001 FOR 
THE PROPOSED DEVELOPMENT OF A 96-UNIT APARTMENT 
FACILITY AND ASSOCIATED INFRASTRUCTURE ON 7.08 
ACRES OF LAND WITHIN THE LOW DENSITY RESIDENTIAL 
(LDR) LAND USE DISTRICT (APN 534-283-011 AND 534-283-
014) 

   
 

 

RECOMMENDED ACTION: 
 
Staff recommends that the City Council: 
 
1. Adopt Resolution 2019-___ to adopt a Mitigated Negative Declaration and Mitigation 

Monitoring and Reporting Program (Environmental Assessment 18-1508); and 
approve General Plan Amendment 17-2504, Design Review 18-7001 for the Cedar 
Hills Apartment Project; and  
 

2. Approve Ordinance 1543 approving Zone Change 18-3503 to amend the Zoning 
Map, Title 17 of the Banning Municipal Code for two lots totaling 7.08 acres located 
south of East Hoffer Street and west of North Hathaway Street, from Low Density 
Residential (LDR) to High Density Residential (HDR).  
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Resolution 2019-_ 

 

PLANNING COMMISSION ACTION: 

On April 3, 2019, the Planning Commission conducted a dully noticed public hearing and 
recommended adoption of the Mitigated Negative Declaration and approval of the 
proposed project.  
 
PROJECT DESCRIPTION: 

The applicant is proposing a General Plan Amendment (GPA) and Zone Change 
to change the zoning and Land Use Designation (LUD) from Low Density 
Residential (LOR) (0-5 DU/AC) to High Density Residential (HDR) (11-18 DU/AC) 
and a Design Review Application for the construction of a 96-unit apartment 
complex with Club House, Swimming Pool, and All Purpose Recreation Court on 
7.04 acres of land located south of East Hoffer Street and west of North 
Hathaway Street (APN's 534-283-011, 534-283-014). 

 
ENVIRONMENTAL DETERMINATION: 
 
California Environmental Quality Act (CEQA)  
 
The proposed General Plan Amendment 18-2504, Zone Change 18-3503 and Design 
Review 18-7011 are considered a “project” as defined by the California Environmental 
Quality Act (CEQA) (Public Resources Code § 2100 et seq.). An Initial Study *EA 18-
1508) has been prepared and made available for public review beginning on March 8, 
2019 and closing on March 28, 2019. 
 
Based upon analysis contained in the Initial Study, staff determined that any potentially 
significant effects on the environment would be reduced to less than significant levels 
by mitigation measures incorporated in the Initial Study and that the preparation of a 
Mitigated Negative Declaration (MND) was appropriate. All mitigation measures are 
carried forward into project Conditions of Approval. A Mitigation Monitoring Report and 
Program (MMR)) has also been prepared, as required by CEQA. 
 
FISCAL IMPACT:  
 
The proposed project was processed at the applicant’s expense and approval of the 
project will likely have a positive financial impact to the City of Banning through the 
increase in the assessed land value for the subject parcel. However, a Fiscal Analysis 
has not been conducted on the Project. 
 
OPTIONS:  

1. Approve as recommended 
2. Do not approve and provide alternative direction  
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Resolution 2019-_ 

 

ATTACHMENTS: 

1. Planning Commission Staff Report 
2. City Council Resolution No. 2019-_ 
3. City Council Ordinance No. 1543 
4. Site Plan 
5. Conditions of Approval 
6. Initial Study/MND 
7. Notice of Intent/Notice of Availability 
8. Public Hearing Notice 
9. Public Comments and Responses 

 
Approved by: 
 
 
 
      
Douglas Schulze 
City Manager  

115



ATTACHMENT 1 

Planning Commission Staff Report 
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ATTACHMENT 2 

Planning Commission Resolution No. 2019-05 
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RESOLUTION NO. 2019-___ 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF 
BANNING, CALIFORNIA, ADOPTING A MITIGATED 
NEGATIVE DECLARATION AND MITIGATION 
MONITORING REPORT AND PROGRAM FOR A 
PROPOSED 96-UNIT APARTMENT PROJECT, 
APPROVING GENERAL PLAN AMENDMENT 18-2504 TO 
AMEND THE GENERAL PLAN LAND USE DESIGNATION 
OF REAL PROPERTY FROM LOW DENSITY 
RESIDENTIAL TO HIGH DENSITY RESIDENTIAL AND 
APPROVE DESIGN REVIEW 18-7001 TO PERMIT THE 
DEVELOPMENT OF A PROPOSED 96-UNIT APARTMENT 
COMPLEX ON 7.08 ACRES OF LAND LOCATED ON THE 
SOUTH SIDE OF EAST HOFFER STREET AND WEST OF 
NORTH HOFFER STREET (APN 534-283-011 AND 534-
283-014) 

WHEREAS, an application for General Plan Amendment 18-2504, Zone Change 
18-3503, Design Review 18-7011 to permit the development of a proposed 96-Unit 
Apartment Complex (collectively, the “Project”), has been duly filed by: 

Project Applicant/Owner: John and Diana Hanna 

Project Location: Noted Above 

APNs: 534-283-011, 534-283-014 

Lot Area: 7.08 acres; 

WHEREAS, the City Council of the City of Banning (“City”) adopted the current 
Banning General Plan on January 31, 2006; and 

WHEREAS, California Government Code Section 65358(a) authorizes the City 
Council to amend the General Plan if it deems to be in the public interest; and 

WHEREAS, the City Council has the authority to review and either approve or deny 
General Plan Amendment 18-2504 for a change in the General Plan from Low Density 
Residential to High Density Residential and the authority per Chapter 17.56 of Banning 
Municipal Code to review and either approve or deny Design Review 18-7011 for the 
property located south of East Hoffer Street and west of North Hathaway Street; and 
 

WHEREAS, in accordance with Government Code Sections 65353, 65355, and 
65090, on March 8, 2019, the City gave public notice, by advertisement in the Record 
Gazette Newspaper of a notice of intent to adopt a Mitigated Negative Declaration (MND) 
announcing the 20-day circulation period for public review and comment on the Draft 
Mitigated Negative Declaration. Likewise, in accordance with State of California Public 
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Resources Code Section 21165, a Public Hearing Notice was advertised in the Record 
Gazette Newspaper for the Planning Commission hearing to be held on April 3, 2019. 
Copies of the Draft MND were made available at Banning City Hall and Banning Public 
Library, and comments received during the 20-day review period are incorporated into 
the Final MND, along with the City’s responses to each comment for review and 
consideration by the Planning Commission; and 

WHEREAS, in accordance with Government Code Section 65353, on April 3, 2019 
the Planning Commission held a duly-noticed public hearing to consider General Plan 
Amendment 18-2504, Zone Change 18-3503, and Design Review 18-7001, Final 
Mitigated Negative Declaration 18-1508, and Mitigation Monitoring Report and Program, 
and recommended that the City Council approve General Plan Amendment 18-2504, 
Zone Change 18-3503 and Design Review 18-7011 for the 7.08-acre site; and 

WHEREAS, on May 14, 2019 the City Council held a duly noticed public hearing 
at which interested persons had an opportunity to testify in support of, or opposition to, 
the General Plan Amendment 18-250-4 and the Design Review 18-7001 and at which the 
City Council considered the General Plan Amendment and Design Review; and 

WHEREAS, the City Council reviewed General Plan Amendment 18-2504 and 
Design Review 18-7011 for compliance with the California environmental procedures and 
considered Mitigated Negative Declaration 18-1508 and mitigation Monitoring and 
Reporting Program. 

NOW THEREFORE, the City Council of the City of Banning does resolve, 
determine, find, and order as follows: 

SECTION 1. ENVIRONMENTAL FINDINGS.   

The City Council, in light of the whole record before it, including but not limited to, the 
City/s Local CEQA Guidelines and Thresholds of Significance, the Staff recommendation 
as provide in the Staff Report dated May 14, 2019, and documents incorporated therein 
by reference, and any other evidence (within the meaning of Public Resources Code § 
21080(e) and § 21082.2) within the record or provided at the public hearing of this matter, 
hereby finds and determines as follows: 

A. Public Record: 

The documents and other materials constituting the record of the proceedings upon 
which the City’s decision and its findings are based is located at the City of Banning 
Community Development Department, Planning Division. The Final Mitigated 
Negative Declaration meets the requirements of this finding in that documents and 
other material constituting the record of the proceedings upon which the City’s 
decision and findings are located at the Planning Division of the City of Banning, 99 
East Ramsey Street, CA, 92220 in the custody of the Banning Community 
Development Department as part of the public record. 
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B. CEQA: 

The approval of this General Plan Amendment is in compliance with requirements of 
the California environmental Quality Act (CEQA), in that on May 14, 2019 a duly 
noticed public hearing, the City Council considered the project’s Final mitigated 
Negative Declaration 18-1508 (Exhibit A) and mitigation Monitoring Report and 
Program (Exhibit B) and found that no significant environmental impacts would occur 
after required Mitigation Measures. 

SECTION 2. GENERAL PLAN AMENDMENT 18-2504 FINDINGS: 

The City Council hereby finds: 

A. The proposed Amendment is internally consistent with the General Plan. 

Upon City Council approval of the requested General Plan Amendment, the site’s land 
use designation will be changed to High-Density Residential (HDR) and the proposed 
development would be consistent with uses permitted within the HDR land use district. 
The HDR land use designation is intended to allow High-Density Residential 
development of 11-18 dwelling units per acre which is consistent with the proposed 
Project. 

B. The proposed change in the General Plan land use designation from Lowe Density 
Residential to High Density Residential will not be detrimental to the public interest, 
health, safety, convenience or welfare in that: 

The proposed Project will complement the adjoining High-Density Residential 
development to the south. As demonstrated in the analysis contained in the Planning 
Commission Staff report dated April 3, 2019, and the MND prepared for the Project 
(Environmental Assessment 18-1508), There are not features unique to the Project 
site or the proposed use that would create conditions detrimental to the public interest, 
health, safety, convenience, or welfare of the City. 

C. The proposed amendment would maintain the appropriate balance of land uses within 
the City, in that: 

 Upon City Council approval of the requested General Plan Amendment, the site’s land 
use designation will be changed to High-Density Residential (HDR), and the proposed 
development will be consistent with uses permitted within the HDR land use 
designation. The HDR land use designation is intended to allow High-Density 
Residential development of 11-18 dwelling units per acre which is consistent with the 
proposed project. 

 The Project is consistent with the General Plan Land Use Element Policy 1, which 
states: “The land use map shall provide a range of housing densities while considering 
land use compatibility with non-residential land uses,” and Policy 2, which states: 
“Projects adjacent to existing neighborhoods shall be carefully reviewed to assure that 
neighborhood character is protected.” The Project will be consistent with both policies 
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ads the development provides for High-Density Residential near and Industrial Zone, 
which acts as a buffer between the Low-Density Residential to the north and west of 
the Project Site and the Project will be compatible with the existing High-Density 
Residential development adjacent to and south of the Project site, thereby closely 
matching the neighborhood character. 

D. The subject parcel is physically suitable (including, but not limited to, access, provision 
of utilities, compatibility with adjoining land uses, and absence of physical constraints), 
for the requested land use designation and the anticipated land use developments, in 
that: 

 The 7.08-acre site is of adequate size to accommodate the proposed 96-Unit 
apartment complex subject to compliance with the proposed Conditions of Approval 
attached to this Resolution as Exhibit C. No natural constraints exist to the proposed 
development and no significant adverse environmental impacts are anticipated with 
mitigation measures contained in the MND for the Project (Environmental Assessment 
18-1508). 

 The Project site is adjacent to both East Hoffer Street and North Hathaway Street, 
which are existing improved local streets that provide access and all utilities to the site 
and surrounding land uses. The site is compatible with the High-Density Residential 
development to the south and Low-Density Residential development to the north and 
west. The site is relatively flat and devoid of vegetation due to recent disking for weed 
abatement, thus no unique physical features or vegetation will be affected by the 
proposed Project. 

  SECTION 3: DESIGN REVIEW 18-7011 

The City Council hereby finds: 

A. The proposed project is consistent with the General Plan. 

The Project is consistent with the General Plan Land Use Element Policy 1, which 
states: “The land use map shall provide a range of housing densities while considering 
land use compatibility with non-residential land uses,” and Policy 2, which states: 
“Projects adjacent to existing neighborhoods shall be carefully reviewed to assure that 
neighborhood character is protected.” The Project will be consistent with both policies 
ads the development provides for High-Density Residential near and Industrial Zone, 
which acts as a buffer between the Low-Density Residential to the north and west of 
the Project Site and the Project will be compatible with the existing High-Density 
Residential development adjacent to and south of the Project site, thereby closely 
matching the neighborhood character. 

B. The proposed project is consistent with the Zoning Ordinance, including the 
development standards and guidelines for the district in which it is located. 

The proposed Project is consistent with the Zoning Ordinance and the development 
standards of the High Density Residential Zone, with imposition of Conditions of 
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Approval, as detailed in the analysis contained in the Planning Commission Staff 
Report dated April 3, 2019. 

C. The design and layout of the proposed project will not unreasonably interfere with the 
use and enjoyment of neighboring existing or future development, and will not result 
in vehicular and/or pedestrian hazards. 

 The proposed Project has provided site and circulation layout design in such a way 
that the Project will not interfere with the use and enjoyment of existing and future 
development in the surrounding area. The proposed Project provides vehicular access 
from North Hathaway street as well as East Hoffer street. A six-foot tall block wall will 
buffer the project from existing residential development to the south and west and the 
design of lighting on-site is subject to compliance with the Municipal Code to prevent 
spillage onto adjacent areas. 

D. The design of the proposed project is compatible with the character of the surrounding 
neighborhood. 

 The proposed 96-Unit Apartment Complex will not impair the integrity and character 
of the residential district in which it is located because it is surrounded by existing 
single-family and multi-family residential development and is adjacent to local streets, 
North Hathaway Street and East Hoffer Street. The building architecture, site 
circulation and landscaping have been designed in a manner that the Project is 
compatible with the character of the surrounding neighborhood, with imposition of 
Conditions of Approval and CEQA mitigation measures. Additionally, a six-foot tall 
block wall, along with landscaping will buffer the site from residential areas to the south 
and west. 

  SECTION 4: CITY COUNCIL ACTION 

The City Council hereby takes the following action: 

Adopt the Mitigated Negative Declaration (Environmental Assessment 18-1508) and the 
associated Mitigation Monitoring and Reporting Program; Approve General Plan 
Amendment 18-2504 amending the General Plan land use designation on APN 534-283-
001 and 534-283-014 from Low Density Residential to High Density Residential: and 
approve Design Review 18-7011 to permit the development of a proposed 96-Unit 
Apartment Complex. 
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PASSED, APPROVED AND ADOPTED this 14th day of May, 2019. 

             
    
  

 
        __________________________  

       Arthur L Welch, Mayor  
       City of Banning 

ATTEST: 

 

 
       
Daryl A. Betancur, Deputy City Clerk 

 City of Banning 
 
 

APPROVED AS TO FORM AND LEGAL CONTENT: 

 
 
 
____________________________ 
Kevin Ennis, City Attorney 
Richards, Watson & Gershon 
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CERTIFICATION: 
 
I, Daryl A. Betancur, Deputy City Clerk of the City of Banning, California, do hereby certify 
that the foregoing Resolution 2019-___ was duly adopted at a regular meeting of the City 
Council of the City of Banning held on the 14th day of May, 2019, by the following vote, to 
wit: 
 
 
 
 
 
AYES:  
 
NOES: 
 
ABSENT:  
 
ABSTAIN: 

 
________________________________ 
Daryl A Betancur, Deputy City Clerk 
City of Banning, California  
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   ATTACHMENT 3 

City Council Ordinance No. 1543 
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ORDINANCE 1543 

AN ORDINANCE OF THE CITY OF BANNING, 
CALIFORNIA, APPROVING ZONE CHANGE 18-3503 TO 
AMEND THE ZONING CLASSIFICATION FOR REAL 
PROPERTY LOCATED SOUTH OF EAST HOFFER 
STREET AND WEST OF NORTH HATHAWAY STREET 
(APNS: 534-283-011 AND 534-283-014) FROM LOW 
DENSITY RESIDENTIAL (LDR) TO HIGH DENSITY 
RESIDENTIAL (HDR), AND MAKING FINDINGS 
PURSUANT TO CEQA  

WHEREAS, an application for General Plan Amendment 18-2504, Zone Change 
18-3503, Design Review 18-7011, and Environmental Assessment 18-1508 to permit the 
development of a proposed 96-Unit Apartment Complex (collectively, the “Project”), has 
been duly filed by: 

 
Project Applicant/Owner: John and Diana Hanna    

Project Location: In the northeastern portion of the City 
south of East Hoffer Street, and west of 
North Hathaway Street, in the City of 
Banning, California  

APNs: 534-283-011, 534-283-014 

Lot Area: 7.08 acres;  

WHEREAS, Zone Change No. 18-3503 is the subject of this Ordinance; 

WHEREAS, in accordance with Banning Municipal Code Sections 17.64.050, 
17.116.030, and 17.56.040, on April 3, 2019, the Planning Commission held a public 
hearing at which interested parties had an opportunity to testify in support of, or opposition 
to, the Project, and at which the Planning Commission adopted Resolution 2019-05 by a 
5-0-0 vote, recommending that the City Council approve General Plan Amendment 18-
2504, Zone Change No. 18-3503, and Design Review 18-7011; 

WHEREAS, in accordance with Government Code Sections 65355, 65856, and 
65090 and Banning Municipal Code Section 17.68.020.B., on May 3, 2019, the City gave 
public notice, by advertisement in the Record Gazette Newspaper, and by mailing to the 
owner of the subject real property, the owner’s duly authorized agent, the Applicant, and 
the property owners within 300 feet of the Project site, of a public hearing concerning the 
Project;  

WHEREAS, pursuant to Banning Municipal Code Section 17.116.040 and 
Government Code Sections 65853 and 65857, the City Council is authorized to approve, 
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modify, or disapprove the Planning Commission’s recommendation on Zone Change 18-
3503; and 

WHEREAS, in accordance with Banning Municipal Code Sections 17.64.040, 
17.116.040, and 17.56.040, and Government Code Sections 65355 and 65856, on May 
14, 2019, the City Council held a public hearing at which interested parties had an 
opportunity to testify in support of, or opposition to, the Project, and at which the City 
Council considered the Project. 

NOW THEREFORE, the City Council of the City of Banning does ordain as follows: 

SECTION 1. California Environmental Quality Act Findings.  The City Council of 
the City of Banning does hereby make the following environmental findings and 
determinations in connection with the approval of the Project: 

A. Pursuant to the California Environmental Quality Act (“CEQA”) (Cal. Pub. 
Res. Code § 21000 et seq.) and the State Guidelines (the “Guidelines”) (14 Cal. Code 
Regs. § 15000 et seq.) and City’s local CEQA Guidelines (collectively, the “Guidelines”), 
City staff prepared an Initial Study of the potential environmental effects of the approval 
of the Project.  Based upon the findings contained in that Study, a Mitigated Negative 
Declaration (MND) is proposed for adoption.  The MND public review period ran for 20 
days; a total of three comment letters were received. 

B. The City prepared written responses to all comments received on the MND 
during the comment period and those responses to comments are incorporated into the 
Final MND, which Final MND was prepared in accordance with CEQA, is on file with the 
City Planning Division, and is incorporated herein by this reference.  The responses to 
public agency comments were delivered to each public agency commenter on or about 
April 3, 2019, which is at least ten (10) days prior to any certification of the Final MND. 

C. On May 14, 2019, the City Council conducted a duly noticed public hearing 
to consider the Project and the Final MDN, reviewed the staff report, accepted and 
considered public testimony.  Based upon the evidence presented at the hearing, 
including the staff report and oral testimony, the City Council, by separate City Council 
Resolution 2019-___, certified the Final MND, adopted findings pursuant to CEQA for the 
Project as set forth in Exhibit “A” to City Council Resolution 2019-___, and adopted a 
Mitigation Monitoring and Reporting Program (“MMRP”) for the Project as set forth in 
Exhibit “B” City Council Resolution 2019-___. 

D. All actions taken by City have been duly taken in accordance with all 
applicable legal requirements, including CEQA, and all other requirements for notice, 
public hearings, findings, votes and other procedural matters. 

E. The custodian of records for the Final MND, MMRP, and all other materials 
that constitute the record of proceedings upon which the City Council’s decision was 
based, including, without limitation, staff reports, all of the materials that comprise and 
support the Final MND and the staff reports, is the Planning Division of the City of 
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Banning.  Those documents are available for public examination during normal business 
hours at the City of Banning, Community Development Department, Planning Division, 
99 E. Ramsey Drive, Banning, California 92220. 

SECTION 2.  Findings for Approval of Zone Change 18-3503.  The City Council of 
the City of Banning hereby finds and determines that Zone Change 18-3503 should be 
approved because: 

Finding No. 1: The proposed Zone Change 18-3503 is consistent with the goals and 
policies of the General Plan. 

Finding of Fact: The Project is consistent with the General Plan Land Use Element 
Policy 1, which states: “The land use map shall provide a range of 
housing densities while considering land use compatibility with non-
residential land uses,” and Policy 2, which states: “Projects adjacent 
to existing neighborhoods shall be carefully reviewed to assure that 
neighborhood character is protected.” The Project will be consistent 
with both policies as the development provides for High-Density 
Residential near and Industrial Zone, which acts as a buffer between 
the Low-Density Residential to the north and west of the Project site 
and the Project will be compatible with the existing High-Density 
Residential development adjacent to the south of the Project site, 
thereby closely matching the neighborhood character.  

Finding No. 2: The proposed Zone Change 18-3503 is internally consistent with the 
Zoning Ordinance. 

Finding of Fact: The proposed Project is not anticipated to result in exceeding, either 
cumulatively or individually, any applicable level of service 
standards. Pursuant to the Project’s Conditions of Approval, the 
proposed Project will be constructed in conformance with City 
standards and specifications. 

Finding No. 3: The City Council has independently reviewed and considered the 
requirements of the California Environmental Quality Act. 

Finding of Fact: See findings of fact in Section 1 of this Ordinance.  

SECTION 3: CITY COUNCIL ACTION - Approval of Zone Change 18-3503.  
Based on the foregoing, the City Council of the City of Banning hereby approves Zone 
Change 18-3503, amending the Zoning Classification for real property located south of 
East Hoffer Street and west of North Hathaway Street (APNs: 534-283-011 and 532-283-
014) from Low Density Residential (LDR) to High Density Residential (HDR).  This 
approval of Zone Change 18-3503 is conditioned upon the City Council’s adoption of a 
resolution approving General Plan Amendment 18-2504 and Design Review 18-7011. 
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PASSED, APPROVED AND ADOPTED this 14th day of May, 2018.  

 
        __________________________  

       Arthur L. Welch, Mayor  
       City of Banning 

ATTEST: 

 

 
       
Daryl A. Betancur, Deputy City Clerk 

 City of Banning 
 

APPROVED AS TO FORM AND LEGAL CONTENT: 

 
 
 
____________________________ 
Kevin Ennis, City Attorney 
Richards, Watson & Gershon 
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CERTIFICATION: 
 
I, Daryl A. Betancur, Deputy City Clerk of the City of Banning, California, do hereby certify 
that the foregoing Ordinance 1543 was duly adopted at a regular meeting of the City 
Council of the City of Banning held on the 14th day of May, 2019, by the following vote, to 
wit: 
 
 
 
 
 
AYES:  
 
NOES: 
 
ABSENT:  
 
ABSTAIN: 

 
________________________________ 
Daryl A. Betancur, Deputy City Clerk 
City of Banning, California  
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ATTACHMENT 4 

Site Plan 
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ATTACHMENT 5 

Conditions of Approval 
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COMMUNITY DEVELOPMENT DEPARTMENT 
 
 

99 E. Ramsey Street ꞏ P.O.  Box 998 ꞏ Banning, CA 92220-0998 ꞏ (951) 922-3125 ꞏ Fax (951) 922-3128 

          
EXHIBIT B 

* All fair share agreements, covenant agreements and agreements subject to 
recordation will be subject to review and approval by the City Attorney and will 
include appropriate enforcement provisions by the City and be properly 
securitized. 

Community Development Department 

1. This Design Review, General Plan Amendment and Zone Change approval is for 
the proposed development of a 96-Unit Apartment Complex on 7.08-acres of land. 

2. The applicant shall indemnify, protect, defend, and hold harmless, the City, and/or 
any of its officials, officers, employees, agents, departments, agencies, and 
instrumentalities thereof, from any and all claims, demands, lawsuits, writs of 
mandamus, and other actions and proceedings (whether legal, equitable, 
declaratory, administrative or adjudicatory in nature), and alternative dispute 
resolutions procedures (including, but not limited to, arbitrations, mediations, and 
other such procedures), (collectively “Actions”), brought against the City, and/or 
any of its officials, officers, employees, agents, departments, agencies, and 
instrumentalities thereof, that challenge, attack, or seek to modify, set aside, void, 
or annul, the action of, or any permit or approval issued by, the City and/or any of 
its officials, officers, employees, agents, departments, agencies, and 
instrumentalities thereof (including actions approved by the voters of the City), for 
or concerning the project, whether such Actions are brought under the California 
Environmental Quality Act, the Planning and Zoning Law, the Subdivisions Map 
Act, Code of Civil Procedure Section 1085 or 1094.5, or any other state, federal, 
or local statute, law, ordinance, rule, regulation, or any decision of a competent 

PROJECT #: DR 18-7011, GPA 18-2504, ZC 18-3503 

 
 
 

SUBJECT: Conditions of Approval (Planning Commission Resolution 2019-05) 
 

APPLICANT: John and Diana Hanna 
 

LOCATION: APN:  534-283-011 and 014  
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Exhibit A 
Draft Conditions of Approval 
DR 18-7011  
Page 2 of 16 
 

jurisdiction.  It is expressly agreed that the City shall have the right to approve, 
which approval will not be unreasonably withheld, the legal counsel providing the 
City’s defense, and that applicant shall reimburse City for any costs and expenses 
directly and necessarily incurred by the City in the course of the defense.  City shall 
promptly notify the applicant of any Action brought and City shall cooperate with 
applicant in the defense of the Action. 

3. The issuance of these Conditions of Approval do not negate the requirements of 
the Engineering/Public Works Department or submittal, review, and approval of:  
street improvement plans, signing and striping plans, grading plans, storm drain 
improvement plans, street lighting plans, water, sewer, and electrical improvement 
plans, or other plans as deemed necessary by the City Engineer. 

4. Construction shall commence within two (2) years from the date of project 
approval, or Design Review, General Plan Amendment and Zone Change approval 
shall become null and void.  Additionally, if after commencement of construction, 
work is discontinued for a period of one year, the Design Review, General Plan 
Amendment and Zone Change shall become null and void.  Projects may be built 
in phases if pre-approved by the review authority.  The Community Development 
Director may, upon a written application being filed 30 days prior to expiration and 
for good cause, grant a one-time extension not to exceed 12 months.  Upon 
granting of an extension, the Community Development Director shall ensure that 
the Design Review complies with all current Ordinance provisions. 

5. The project shall develop in accordance with the phasing plan as approved. 

6. A lot merger combining lots know as Assessor’s Parcel Numbers 534-283-011 and 
014 shall be recorded prior to final inspection and/or occupancy of the project site. 

7. A copy of the signed resolution of approval or Community Development Director's 
letter of approval and all conditions of approval and any applicable mitigation 
measures shall be reproduced in legible form on the grading plans, building and 
construction plans, and landscape and irrigation plans submitted for review and 
approval as required by the reviewing department. 

8. The site shall be developed and maintained in accordance with the plans stamped 
approved by the City, which include site plans, architectural elevations, exterior 
materials and colors, landscaping, and grading on file in the Planning Division; the 
conditions contained herein; and, municipal code regulations. 

9. Approval of this entitlement shall not waive compliance with any sections of the 
Development Code, other applicable City Ordinances, in effect at the time of 
building permit issuance. 

10. All graffiti shall be removed immediately or within 24 hours of notice from the City. 
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Exhibit A 
Draft Conditions of Approval 
DR 18-7011  
Page 3 of 16 
 

11. Exterior noise, including any bells, public address system, etc. shall not exceed 65 
dBA at the property line. 

12. There shall be no light spillover onto the adjacent properties from the parking lot 
lighting and/or exterior building lighting, including outdoor security lighting.  All 
lighting fixtures shall not have a visible light source, must be shielded and directed 
downward and away from adjoining properties and public rights-of-way. 

13. All trash enclosures shall be required with three, decorative walls with enhanced 
wall cap, pedestrian entrance, structural roof cover and gate, in a style compatible 
with the structure’s architecture.  The gate shall be maintained in working order 
and shall remain closed except when in use; per City Standards. 

14. All roof-mounted equipment or utility equipment on the side of the structure, or on 
the ground, shall not be visible from adjacent properties, the public rights-of-way 
or the parking lot.  Any architectural screening that is proposed to shield the roof-
mounted equipment shall be compatible in terms of colors and materials of the 
building.  Landscape screening for ground mounted equipment shall be of 
sufficient size and quantity to fully screen the equipment. 

15. The project shall at all times comply with all Federal, State, County and City laws, 
codes, regulations and standards including those that relate to hazardous 
materials. 

16. Prior to any use of the project site, or construction activity being commenced 
thereon, all Conditions of Approval shall be completed to the satisfaction of the 
Community Development Director. 

17. All ground-mounted utility appurtenances, such as transformers and A/C 
condensers, shall be located out of public view and adequately screened through 
the use of a combination of concrete or masonry walls, berms, and/or landscaping 
to the satisfaction of the Community Development Director. 

18. All building numbers shall be identified in a clear and concise manner, including 
proper illumination. 

19. All new proposed signs shall be reviewed under a Sign Review application 
submittal and a separate permit is required prior to installation. 

20. All mitigation measures contained in the Mitigation Monitoring Report and Program 
for this project shall become part of these conditions of approval. 

21. The applicant shall contact the U.S. Postal Service to determine the appropriate 
type and location of mail boxes. Multi-family residential developments shall provide 
a solid overhead structure for mail boxes with adequate lighting. The final location 
of the mail boxes and the design of the overhead structure shall be subject to 
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Community Development Director review and approval prior to the issuance of 
building permits. 

22. If fireplaces are installed in any unit, they shall be natural gas supplied 
fireplaces. Wood burning fireplaces are prohibited. Building Plans shall     
incorporate the minimum accessories necessary to operate the natural gas 
fireplaces, as determined by the Community Development Director. 

23. The land divider, or any successor-in-interest to the land divider, shall be 
responsible for maintenance and upkeep of all slopes, landscaped areas and 
irrigation systems within the project site unless otherwise stated through these 
conditions of approval; more specifically the landscaping within the ten (10’) foot 
wide Banning Utility Easement and the Right-of-Way Landscaping. 

24. The developer shall file a Landscaping and Irrigation Plan to the Community 
Development Department for review and approval. Said plan shall be submitted to 
the Department in the form of a set of working/construction drawings, along with 
the current fee. The plan shall be in compliance with the Banning Municipal Code. 
The plan shall show all common open space areas. The plan shall address all 
areas and conditions of the project site requiring landscaping and irrigation to be 
installed including, but not limited to, (slope planting, common area and/or park 
landscaping, and individual front yard landscaping). Emphasis shall be placed on 
using plant species that are drought tolerant and low water using. The plans shall 
provide for the following: 1. Permanent automatic irrigation systems shall be 
installed on all landscaped areas requiring irrigation. Low water use systems are 
encouraged. 2. All utility service areas and enclosures shall be screened from view 
with landscaping and decorative barriers or baffle treatments, as approved by the 
Planning Department. Utilities shall be placed underground. 3. Any required 
landscape screening shall be designed to be opaque up to a minimum height of 
six (6) feet at maturity. 4. Parkways and landscaped building setbacks shall be 
landscaped to provide visual screening or a transition into the primary use area of 
the site. Landscape elements shall include earth berming, ground cover, shrubs, 
and specimen trees in conjunction with meandering sidewalks, benches, and other 
pedestrian amenities where appropriate as approved by the Community 
Development Department. 5. Landscaping plans shall incorporate the use of 
specimen accent trees at key visual focal points within the project. 6. Landscaping 
plans shall incorporate native and drought tolerant plants where appropriate. 7. All 
specimen trees and significant rock outcroppings on the subject property intended 
for retention shall be shown on the project's grading plans. Replacement trees for 
those to be removed shall also be shown. 8. All trees shall be minimum double-
staked. Weaker and/or slow-growing trees shall be steel-staked. 9. Multi-
programmable irrigation controllers which have enough programs to break up all 
irrigation stations into hydro zones shall be used. If practical and feasible, rain 
shutoff devices shall be employed to prevent irrigation after significant 
precipitation. Irrigation systems shall be designed so areas which have different 
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water use requirements are not mixed on the same station (hydro zones). 
Assistance in implementing a schedule based on plant water needs is available 
from CIMIS or Mobile Lab. The use of drip irrigation should be considered for all 
planter areas that have a shrub density that will cause excessive spray interference 
of an overhead irrigation system. Use flow reducers to mitigate broken heads next 
to sidewalks, streets, and driveways. (BMP S2) 10. Plants with similar water 
requirements shall be grouped together in order to reduce excessive irrigation 
runoff and promote surface filtration, where possible. (BMP S3). 

Public Works Department 

General Requirements 

25. A Public Works Permit shall be required prior to commencement of any work within 
the public right-of-way.  The contractor working within the public right-of-way shall 
submit proof of a Class “A” State Contractor’s License, City of Banning Business 
License, and Liability Insurance.  Any existing public improvements, or public 
improvements not accepted by the City that are damaged during construction shall 
be removed and replaced as determined by the City Engineer or his/her 
representative. 
 

26. Prior to the issuance of any grading, construction, or public works permit by the 
City, the applicant shall obtain any necessary clearances and/or permits from the 
following agencies: 

 
 Fire Marshal (access) 
 Public Works Department (grading permits, street improvement permits) 
 Riverside County Flood Control & Water Conservation District (storm drain) 
 California Regional Water Quality Control Board Colorado River Basin 

(RWQCB) 
 South Coast Air Quality Management District (SCAQMD) 

 
The applicant is responsible for meeting all requirements of permits and/or 
clearances from the above listed agencies.  When the requirements include 
approval of improvement plans, the applicant shall furnish proof of such approvals 
when submitting improvements plans to the City. 
 

27. The following improvement plans shall be prepared by a Civil Engineer licensed 
by the State of California and submitted to the Engineering Division for review and 
approval.  A separate set of plans shall be prepared for each line item listed below.  
Unless otherwise authorized in writing by the City Engineer, the plans shall utilize 
the minimum scale specified and shall be drawn on 24” x 36” Mylar film.  Plans 
may be prepared at a larger scale if additional detail or plan clarity is desired (Note: 
the applicant may be required to prepare other improvement plans not listed here 
pursuant to improvements required by other agencies and utility purveyors): 
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a. Rough Grading Plans     1" = 40' horizontal 
   (All Conditions of Approval shall be reproduced on last sheet of set) 
b. Haul Route Plans                          1" = 40' horizontal  
c. Clearing Plans       1" = 50' horizontal 

   (Include construction fencing plan) 

d. Erosion Control & SWPPP, WQMP   1” = 40’ Horizontal 

  (Note: a, b, c & d shall be reviewed and approved concurrently) 

e. Storm Drain Plans      1” = 40’ Horizontal  

f. Street Improvement Plans     1" = 40' Horizontal 

g. Precise Grading Plans     1" = 40' Horizontal 

h. Landscaping Plans      1” = 20 Horizontal 

i. Water Improvement Plans     1” = 40’ Horizontal 

j. Sewer Improvement Plans     1” = 40’ Horizontal 
         1” = 4’ Vertical 

 
Other engineered improvement plans prepared for City approval that are not listed 
herein shall be prepared in formats approved by the City Engineer prior to 
commencing plan preparation. 
 
All off-site plan and profile, street improvement plans and signing & striping plans 
shall show all existing improvements for a distance of at least 200-feet beyond the 
project limits, or at a distance sufficient to show any required design transitions. 
 
A small index map shall be included on the title sheet of each set of plans, showing 
the overall view of the entire work area. 

28. Upon completion of construction, the Developer shall furnish the City with 
reproducible record drawings on Mylar film of all improvement plans that were 
approved by the City Engineer.  Each sheet shall be clearly marked "As-Built" or 
"As-Constructed" and shall be stamped and signed by the engineer or surveyor 
certifying the accuracy and completeness of the drawings.  The applicant shall 
have all AutoCAD files submitted to the City, revised to reflect the “As-Built” 
conditions. 

Street Improvements/Right-of-Way 

29. The current General Plan of the City of Banning designated Hathaway Street as a 
Major Highway defined as 100-foot right of way with a 76-foot street section from 
curb to curb.  Applicant shall offer to dedicate to the City of Banning the additional 
right-of-way for Hathaway Street (50 feet one-half width) fronting the site as a 
Major Highway for public street and utilities purposes.  Legal descriptions and plats 
of street dedication shall be provided to the Engineering Division for review and 
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approval before acceptance by City Council and recorded by the County of 
Riverside. 
 

30. The current General Plan of the City of Banning designated Hoffer Street as a 
Local Street defined as 60-foot right of way with a 40-foot street section from curb 
to curb.  Applicant shall offer to dedicate to the City of Banning the additional right-
of-way for Hoffer Street (30 feet one-half width) fronting the site as public street 
and utilities purposes.  Legal descriptions and plats of street dedication shall be 
provided to the Engineering Division for review and approval before acceptance 
by City Council and recorded by the County of Riverside. 
 

31. The City and Developer are to enter into a Development Agreement (DA) to 
guarantee the construction of the public improvements as listed in the Conditions 
of Approval and as shown on the approved plans.  The applicant shall work with 
the City Attorney’s Office to execute the DA and pay all related legal processing 
fees. 
 

32. All street improvement designs shall provide pavement and lane transitions per 
City of Banning and Caltrans standards for transition to existing street sections. 
 

33. Construct half-width street improvements fronting Hathaway Street (50 feet from 
centerline) and Hoffer Street (30 feet from centerline) including street lighting, curb 
and gutter, driveway approaches, sidewalk, parkway, asphalt concrete paving, 
traffic signs and striping, and any transitions.  Street lights shall be installed offset 
of the existing street lights. Applicant’s geotechnical engineer shall provide the 
design of the pavement section based upon the Caltrans method. 
 

34. Any public improvements damaged during the course of construction shall be 
replaced to the satisfaction of the City Engineer, or his/her designee. 
 

35. The applicant shall plant and perpetually maintain trees, shrubs, and ground cover 
placed in the parkway, slopes adjacent to public right-of-ways constructed in 
connection with the project.  This includes providing irrigation and the clearing of 
debris and weed removal. 
 

36. All required public improvements for the project shall be completed, tested, and 
approved by the Engineering Division prior to issuance of any Certificate of 
Occupancy.  

Grading and Drainage 

32. Submit a Drainage Study with hydrologic and hydraulic analysis for developed and 
undeveloped (existing) conditions to the Engineering Division for review and 
approval.  The study and analysis shall be prepared by a civil engineer licensed by 
the State of California.  Drainage design shall be in accordance with Banning 
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Master Drainage Plan adopted by Riverside County Flood Control and Water 
Conservation District (RCFCD), RCFCD Hydrology Manual, and standard plans 
and specifications.  The 10-year storm flow shall be contained within the street 
curbs, and the 100-year storm shall be contained within the street right-of-way; 
when these criteria are exceeded, additional drainage facilities shall be designed 
and constructed. 
 

33. At a minimum, all development will make provisions to store runoff from rainfall 
events up to and including the one-hundred year, three-hour event. Post-
development peak urban runoff discharge rates shall not exceed pre-development 
peak urban runoff discharge rates. 
 

34. If the site is located in a Flood Area as identified in Flood Insurance Rate Map 
dated August 28, 2008 the developer is responsible for providing a certification by 
a registered professional engineer or architect demonstrating that encroachments 
shall not result in any increase in flood levels during the occurrence of the base 
flood discharge. 
 

35. The project grading shall be designed in a manner that perpetuates the existing 
natural drainage patterns with respect to tributary drainage areas, outlet points and 
outlet conditions.  Otherwise, a drainage easement shall be obtained for the 
release of concentrated or diverted storm flows.  The project shall accept and 
convey storm flows from the adjacent property to the north and west. 
 

36. The applicant shall comply with Chapter 13.24 “Storm water Management 
Systems” of the Banning Municipal Code (BMC) and Title 18 “Grading, Erosion 
and Sediment Control” of the California Building Code related to excavation and 
grading; and, the State Water Resources Control Board’s orders, rules and 
regulations. 

37. For construction activities including clearing, grading or excavation of land that 
disturbs one (1) acre or more of land, or that disturbs less than one (1) acre of 
land, but which is a part of a construction project that encompasses more than one 
(1) acre of land, the applicant shall be required to submit a Storm Water Pollution 
Protection Plan (SWPPP) and file a Notice of Intent (NOI) with the Regional Water 
Quality Control Board. 

38. The applicant’s SWPPP shall be reviewed and approved by the City Engineer prior 
to any permit issuance. 

39. The applicant shall ensure that the required SWPPP is available for inspection at 
the project site at all times through and including acceptance of all improvements 
by the City. 

40. The applicant’s SWPPP shall include provisions for all of the following Best 
Management Practices (“BMPs”): 
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 Temporary Soil Stabilization (erosion control). 
 Temporary Sediment Control. 
 Wind Erosion Control. 
 Tracking Control. 
 Non-Storm Water Management. 
 Waste Management and Materials Pollution Control. 
 

41. All erosion and sediment control BMPs proposed by the applicant shall be 
designed using the CASQA BMP handbook and approved by the City Engineer 
prior to any onsite or offsite grading, pursuant to this project. 

42. The approved SWPPP and BMPs shall remain in effect for the entire duration of 
project construction until all improvements are completed and accepted by the 
City. 

43. Prior to issuance of any grading or building permit, a Project-Specific Water Quality 
Management Plan (WQMP) shall be reviewed and approved in accordance with 
California Regional Water Quality Control Board Colorado River Basin Region 
Order No. R7-2013-0011. 

44. Prior to the issuance of any building permit(s), a precise grading plan shall be 
submitted to the City Engineer for review and approval. A grading permit shall be 
obtained prior to commencement of any grading activity.   

45. Grading and excavations in the public right-of-way shall be supplemented with a 
soils and geology report prepared by a professional engineer or geologist licensed 
by the State of California. 

46. The following notation shall be placed on the grading plan: “No more than three 
days prior to removing trees, shrubs or tall herbaceous vegetation during the 
breeding season for migratory birds (February 15 to August 31) a qualified biologist 
shall conduct a nesting bird survey.” 

47. Prior to the issuance of a building permit, the applicant shall provide a lot pad 
certification stamped and signed by a qualified civil engineer or land surveyor.  Pad 
certification shall list the pad elevation as shown on the approved grading plan, the 
actual pad elevation and the difference between the two, if any. Such pad 
certification shall also list the relative compaction of the pad soil. 

Traffic/Airport Safety Zone 

48. Prior to the issuance of a grading permit or building permit, the applicant shall 
submit and obtain approval in writing from the Fire Marshall for the plans for all 
public or private access drives or streets. The plans shall include plan and 
sectional views and indicate the grade and width of the access road measured 
flow-line to flow-line. When a dead-end access exceeds 150 feet or when 
otherwise required, a clearly marked fire apparatus access turnaround must be 
provided and approved by the Fire Marshall. Applicable covenant, conditions or 
restrictions or other approved documents shall contain provisions which prohibit 
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obstructions such as speed bumps/humps, control gates or other modifications 
within said easement or access road unless prior approval of the Fire Marshall is 
granted. 
 

49. Driveway grades shall not exceed eight percent unless approved by the City 
Engineer. 
 

50. Access drives to the public right-of-way shall be restricted to those approved by 
the City Engineer as shown on the approved plans. 
 

51. Prior to the issuance of any certificate of occupancy, all fire hydrants shall have a 
blue reflective pavement marker indicating the hydrant location on the 
street/access driveway as approved by the Fire Marshall, and must be maintained 
in good condition by the property owner until the street is accepted for 
maintenance. 
 

52. Prior to the issuance of a grading permit or building permit, the applicant shall 
conduct a Traffic Impact Analysis and submit the report to the Engineering Division 
for review and approval.  All mitigation identified in the Traffic Impact Analysis shall 
be implemented by the applicant to the satisfaction of the City Engineer. 
 

53. The site is located within an airport safety zone as designated in the Riverside 
County Airport Land Use Compatibility Plan. Prior to approval of any building 
permit, the project shall be submitted to the Riverside Airport Land Use 
Commission for a consistency determination and the Applicant shall provide 
written evidence that the project meets all conditions set forth by said Commission. 

 
Trash/Recycling 

54. Construction debris shall be disposed of at a certified recycling site.  It is 
recommended that the developer contact the City’s franchised solid waste hauler, 
Waste Management of the Inland Valley at 1-800-423-9986, for disposal of 
construction debris. 
 

55. The developer shall participate in the City’s recycling program by providing two 
trash receptacles, one for regular trash and one for recycling, within the covered 
trash enclosure.  The covered trash enclosure shall be designed and constructed 
in such a manner to accommodate a recycling bin as well as the necessary solid 
waste containers. 
 

56. The developer shall prepare, and submit to the Department of Public Works a 
Recyclables Plot Plan prior to the issuance of the First Building Permit. The 
developer shall avoid the location of a trash enclosure adjacent to or behind the 
residence identified as 882 N. Allen St. Furthermore, trash enclosures shall not be 
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located within the westerly parking aisle between Building “C” and Building “F”. The 
recyclables Plot Plan shall identify the location of all trash enclosures, including an 
additional trash enclosure located within the vicinity of the southeastern portion of the 
Project site. 
 

57. All trash enclosures shall be covered and enclosed with a split-face block 
(including cap) or other similar material as approved by the Community 
Development Director. 

 
Lot Merger 

58. Applicant shall submit a copy of the Grant Deed of the proposed lot merger parcels 
to the City. 
 

59. Applicant shall submit legal descriptions and plats of the proposed lot merger to 
the City for review and approval. 
 

60. All legal descriptions and plats must be prepared, stamped and signed by a 
Registered Land Surveyor or Civil Engineer in the State of California on letter size 
paper. 

 
Fees 

61. Plan check fees for professional report review (geotechnical, drainage, etc.), and 
all improvement plans review, shall be paid at the time of submittal of said 
documents for review and approval in accordance with the fee schedule in effect 
at the time of submittal. 
 

62. Public Works Inspection fees shall be paid prior to issuance of any permits in 
accordance with the fee schedule in effect at time of time of scheduling. 
 

63. Water and sewer connection fees including frontage fees and water meter 
installation charges shall be paid at the time of building permit issuance in 
accordance with the fee schedule in effect at that time. 
 

64. A plan storage fee shall be paid for any engineering plans that may be required 
prior to issuance of certificate of occupancy in accordance with the fee schedule 
in effect at the time the fee is paid. 

 
Water 

65. Submit Water Improvement Plans along with hydraulic analysis calculations 
demonstrating adequate fire protection to the Water Division for review and 
approval. 
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66. Onsite water mains shall be privately owned and maintained, and can be PVC C-
900 as proposed in the preliminary plans.  The Public portion of the water 
improvements, from the point of connection to the City’s water distribution system 
to the RP Backflow device shall use Ductile Iron CL 350 pipe.  The private water 
system shall be “looped”, that is connected to the City’s distribution system on both 
Hoffer St. and Hathaway St., as shown on the preliminary plot plans.  This will 
require two RP backflow devices and two Octave Ultrasonic Master Meters.  
Applicant shall submit meter sizing calculations along with Water Improvement 
Plans as shown on the preliminary plot plans; which are required to be submitted 
for review and approval by the Department of Public Works. Any modifications or 
deviations from this condition shall be approved (in writing) by the Director of Public 
Works. 
 

67. Placement of private fire hydrants shall be coordinated with the Fire Department, 
and painted red to differentiate from public fire hydrants which are typically yellow. 
 

68. RP backflow prevention device must be installed for each connection to the public 
water system and be in compliance with the State of California Department of 
Health Regulations.  Contact the City of Banning Water Operations Division prior 
to installation of backflow prevention devices. 
 

69. Individual rental units shall be sub-metered for water, and separate meters used 
for irrigation areas and the clubhouse, or as approved by the Director of Public 
Works.  These private meters need to be tested annually for accuracy and 
registered with the Riverside County Division of weights and Measures. 

Sewer 

70. Submit Sewer Improvement Plans to the Wastewater Division for review and 
approval. 
 

71. All public sewer lines shall be PVC SDR 26 and the sewer mains shall be a 
minimum of 8” diameter.  All onsite sewer mains shall be privately owned and 
maintained by the HOA or property management company. 
 

72. A sewer backwater check valve shall be provided for each building with a finished 
pad elevation lower than the rim elevation of the immediate upstream sewer 
manhole. 

Electric Utility Department 
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73. Points of connection will be Hoffer Street for the northern parcel and Hathaway 
Street for the two proposed merged southern parcels. 
 

74. The developer will be required to underground the existing overhead lines on 
Hathaway Street in conjunction with street widening. 
 

75. The developer will be responsible for installing street lighting with any required 
street improvements on Hoffer Street and Hathaway Street. 
 

76. A dedicated easement along the west property line for existing power lines will be 
required. This easement will be from the center of the pole line east to a maximum 
of ten (10’) feet.      
 

77. The dedicated easement, referenced in Condition of Approval No. 76, shall be 
maintained by the Banning Utility District for the life of the easement.  

  
Obtaining the described information outlined below in a timely matter is critical for design, 
planning, and ordering of materials for this project: 
 
78. Submitting detailed plans indicating lot lines, streets, easements, building layout, 

anticipated loading information, etc.  These plans are required in electronic format. 
We currently use AutoCad2016. Plans should consist of a plot plan, site plan, one-
line diagram of proposed electrical main service panels and a sheet showing load 
calculations by an electrical engineer.  Additional sheets may be required upon 
request. 
 

79. Paying required fees - electrical permit, plan check fee, inspection fees, meter fee 
and cost of electrical apparatus for completing the underground line extension. 
 

80. Granting easement for electric facilities installation / maintenance, etc. 
 

81. Installation of all electric utility conduits and substructures. 
 

82. All trenching, backfill, and compaction.  
  

The City of. Banning Electric Utility shall be responsible for: 
 
83. Reviewing plans submitted by customer. 

 
81. Design an electrical utility plan for the installation of substructures and conduit by 

developer. 
 
82. Providing a cost estimate for installing an underground electrical system for this 

project. 
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83. Inspecting all trenches prior to backfilling. 24-hour prior notice is required before 

inspection. 
 
84. Install electrical apparatus including primary conductors, terminations, metering, 

and transformer to provide electrical service for this project. 
 
Building and Safety Department 

The following comments are required at time of plan check submittal 

85. The Site shall be developed in compliance with all current model codes.  All plans 
shall be designed in compliance with the latest editions of the California Building 
Codes as adopted by the City of Banning. 
 

a. The following specific items will need to be addressed.  Based on 
information provided additional comments may be generated: 
 

i. Proposed buildings shall be accessible to persons with disabilities 
per CBC 11B. 
 

ii. Plumbing, Mechanical and Electrical systems shall comply with the 
California Building Codes. 

 
iii. Buildings shall comply with the latest editions of the CBC, 

specifically, exiting, light and ventilation, accessibility, structural 
supports and design as well as accessibility for customers and 
employees. 

 
iv. Riverside County Health Department approval required prior to any 

permits issued by the Building Department. 
 

86. Site development and grading shall be designed to provide access to all entrances 
and exterior ground floor exits and access to normal paths of travel, and where 
necessary to provide access. Paths of travel shall incorporate (but not limited to) 
exterior stairs, landings, walks and sidewalks, pedestrian ramps, curb ramps, 
warning curbs, detectable warnings, signage, gates, lifts and walking surface 
material.  The accessible route(s) of travel shall be the most practical direct route 
between accessible building entrances, site facilities, accessible parking, public 
sidewalks, and the accessible entrance(s) to the site.  California Building Code 
(CBC) 11A and 11B. 
 

a. City of Banning enforces the State of California provisions of the California 
Building Code disabled access requirements.  The Federal ADA standards 
differ in some cases from the California State requirements.  It is the building 
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owner’s responsibility to be aware of those differences and comply 
accordingly. 
 

b. Disabled access parking shall be located on the shortest accessible route.   
 

87. Pursuant to California Business and Professions Code Section 6737, this project 
is required to be designed by a California licensed architect or engineer.  Based 
on change of use and potential exiting and fire life safety improvements. 
 

88. Commercial buildings on the site shall be accessible per California Building Code 
(CBC) 11B. 

 
89. Site Facilities such as parking (open and covered), recreation facilities, and trash 

dumpsters, shall be accessible per California Building Code (CBC) 11A, 11B and 
31B. 

 
90. Separate submittals and permits are required for all accessory structures such as 

but not limited to, trash enclosures, patios, block walls and storage buildings. 
 

91. Pursuant to California Business and Professions Code Section 6737, this project 
is required to be designed by a California licensed architect or engineer.  

 

Additional Conditions 

92. All block walls shall have an anti-graffiti coating. 

93. All block walls shall be split-face with cap or other similar materials acceptable to 
the Community Development Director. The block wall color scheme shall be 
consistent with the theme of the surrounding community and incorporate light 
browns, tans, or beige colorization.   

94. Parking shall be prohibited on all drive isles. 

95. An additional trash enclosure shall be installed within the southeast corner of the 
site. 

96. Security cameras shall be installed with 45-day back-up. 

97. A weight room shall be installed in the club house. The weight room shall include 
a minimum of five cardio machines (ellipse, cycling, treadmills, and/or stair 
masters) and a sufficient number of exercise equipment to accommodate the 
maximum occupancy of the weight room as dictated by the Fire Marshall with 
respect to the occupancy. Weights shall be of “Olympic standard” and include a 
mixture of “free weights” and circuit machines.  
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***END*** 

165



ATTACHMENT 6 

Initial Study/MND 

 

 

 

 

166



167



168



169



170



171



172



173



174



175



176



177



178



179



180



181



182



183



184



185



186



187



188



189



190



191



192



193



194



195



196



197



198



199



200



201



202



203



204



205



206



207



208



209



210



211



212



213



214



215



216



217



218



219



220



221



222



223



224



225



226



227



228



229



230



231



232



233



234



235



236



237



238



239



240



241



242



243



244



ATTACHMENT 7 

Notice of Intent/Notice of Availability 
 
 

 

 

 

 

245



246



247



ATTACHMENT 8 

Public Hearing Notice 

 

 

 

 

248



249



ATTACHMENT 9 

Public Comments and Responses 
 

 

 

 

250



251



252



253



254



255



256



257



258



259



260



261



262



263



264



265



266



267



268



269



270



271



272



273



274



275



276



277



278



 

 

THIS PAGE 
INTENTIONALLY LEFT 

BLANK 

279



280



281



282



283



284



285



286



287



288



289



290



291



292



293



294



295



296



297



298



299



300



301



302



303



304



305



306



307



308



309



310



311



 

 

THIS PAGE 
INTENTIONALLY LEFT 

BLANK 

312



 
 

CITY OF BANNING 
CITY COUNCIL REPORT 

 
 

 
TO:   CITY COUNCIL 
 
FROM:   Doug Schulze, City Manager 
 
PREPARED BY: Kevin Ennis, City Attorney 

Art Vela, Director of Public Works 
 
MEETING DATE: May 14, 2019 
 
SUBJECT: Adoption of Ordinance 1546, An Urgency Ordinance of the City 

of Banning Regulating Small Wireless Facilities City Wide, 
Amending the Banning Municipal Code Regarding the Same, 
Declaring the Urgency and Immediate Effectiveness of the 
Ordinance, and Approving California Environmental Quality Act 
Exemptions; and Adoption of Resolution 2019-____ Adopting a 
City-Wide Policy Regarding Permitting Requirements and 
Development Standards for Small Wireless Facilities in the City, 
Including Public Rights-of-Way  

 

 
RECOMMENDED ACTION: 
 
That the City Council take the following actions: 
 

1. Adopt Ordinance 1546, An Urgency Ordinance of the City of Banning, California, 
Regulating Small Wireless Facilities City Wide, Amending the Banning Municipal 
Code, Making Environmental Findings, and Declaring the Urgency Thereof; and 
 

2. Adopt Resolution No. 2019-___, a Resolution of the City Council of the City of 
Banning Adopting a City-Wide Policy Regarding Permitting Requirements and 
Development Standards for Small Wireless Facilities  

 
BACKGROUND: 
 
On September 26, 2018, the Federal Communications Commission (FCC) adopted a 
Declaratory Ruling and Third Report and Order geared toward speeding up the 
deployment of small wireless facilities in the public right-of-way (hereinafter the “FCC 
Ruling”). The FCC Ruling went into effect January 14, 2019 and sets forth limitations on 
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state and local government regulation of small wireless facilities including facilities that 
are placed on existing or new utility poles and street light standards, and other City 
structures located in the public right-of-way. The FCC Ruling clarifies and specifically 
restricts the authority of state and local governments to regulate small wireless facilities 
in the public right-of-way. This Ruling is significant in that there are several 
characteristics in small “cell” wireless facilities technology and application, which set 
them apart from other wireless communication facilities. Although there are pending 
legal challenges to the Ruling, as of today it remains in effect. Therefore, it is prudent 
for the City to address this matter as soon as possible in order to have appropriate 
procedures and standards in effect in order to immediately require permits and 
otherwise deal with applications for these facilities. Staff from the Public Works 
Department and the City Attorney’s Office have prepared the Urgency Ordinance and a 
Policy containing special procedures and regulations (including objective aesthetic 
standards) to be adopted by resolution to administer applications for permits for such 
facilities. These documents are intended to assure the City is prepared to evaluate new 
applications for small wireless facilities consistent with the FCC Ruling. The Urgency 
Ordinance and Policy Resolution are attached (Attachments 1 and 2).  

The following is a summary of the proposed Urgency Ordinance and Resolution. 

A. Urgency Ordinance 

Ordinarily, to adopt an ordinance the City Council must approve introduction of the 
ordinance at a first meeting, and then adopt it at a second reading. Once adopted, the 
ordinance normally will not become effective for 30 days. Using that procedure to adopt 
the attached ordinance would mean that it would not become effective until mid-June 
2019. Staff has concluded that it is legally and operationally important for the City to 
have local small wireless facility regulations in place as soon as possible in order to be 
able to process applications for these facilities and thereby provide the greatest 
protection to the City.  

Government Code Section 36937(b) provides that a city council may adopt, by a four-
fifths (4/5) vote, an “urgency” ordinance at a single meeting  which will take effect 
immediately, provided the council makes findings that it is required “for the immediate 
preservation of the public peace, health or safety.”  Staff recommends that the Council 
adopt the attached ordinance as an urgency ordinance. The proposed ordinance 
contains findings of fact setting forth why an urgency ordinance is necessary, and if 
adopted by a four-fifths (4/5) vote of the City Council, the ordinance will go into effect 
immediately. 

The Urgency Ordinance would amend Banning Municipal Code (“BMC”) Title 12 by 
adding a new Chapter 12.56 entitled “City Wide Regulation of Small Wireless Facilities”.  
Chapter 12.56 will require applicants for permits to install small wireless facilities to comply 
with the “City Wide Policy Regarding Permitting Requirements and Development Standards 
for Small Wireless Facilities”, as adopted by City Council resolution (“Policy”). Chapter 12.56 
(i) provides for payment of recurring and non-recurring fees which are generally limited to 
those amounts deemed “reasonable” in the FCC Ruling; (ii) makes a failure to comply with 
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the Policy a violation of the Chapter and BMC; and (iii) provides that its provisions preempt 
and supersede any inconsistent or conflicting provisions contained elsewhere in the BMC. 
 

B. Policy Resolution 

The FCC Ruling authorizes local agencies to regulate to some degree the aesthetics of 
small wireless facilities, including location, compatibility with surrounding facilities, 
spacing and overall size of the facility. Such requirements must be reasonable, 
technically feasible, directed at avoiding or mitigating unsightly, out-of-character 
installations, incorporate clearly defined standards, be applied in a principled manner, 
and be published in advance. 

The proposed Policy, as adopted by Resolution (Attachment 2), contemplates all areas 
affected by the FCC Ruling and sets forth policies, procedures and standards for small 
wireless facilities City-wide, and in the public rights-of-way, and as outlined below: 

• Definitions — Includes definitions used in the application and review process. 
Where applicable, definitions are consistent with FCC definitions related to small 
wireless facilities. 

• Required Permits and Approvals — Requires a “Small Wireless Facilities Permit” 
for all small wireless facilities. Depending on the nature of the proposed 
installation, additional permits for construction may be required as consistent with 
other similar utility work. 

• Permit Application Requirements — Establishes the application requirements for 
proposed small wireless facilities, including procedures for reviewing batched or 
grouped applications including required fees, construction drawings, site surveys, 
photo simulations, project narrative and justification, radio frequency (“RF”) 
Compliance Report, site agreements if applicable, and acoustical analysis for all 
proposed equipment.  

• Permit Application Submittal and Review — Establishes requirements and 
procedures for submittal and review of small cell permit applications, including 
meetings with staff, application completeness, withdrawn applications, batched 
applications. 

• Approvals and Denials — Describes the administrative review of applications, 
required findings for approval, conditional approvals, decision notices and 
appeals of permit decisions. 

• Conditions of Approval— Sets forth general conditions of approval including 
permit terms, renewal, installation certification, time for construction build-out, site 
maintenance, compliance with other laws, impacts on other properties, 
inspections, emergency response, indemnification of the City, performance 
bonding, permit revocation, landscaping, cost reimbursement to City, cooperation 
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with RF compliance evaluations, undergrounding programs, electrical meter 
upgrades and relocation requirements. 

• Location Requirements — Establishes locations that are “most preferred,” “less 
preferred” and “least preferred” for small wireless facilities. The policy authorizes 
the City to deny any application on a decorative sign or pole, and on utility poles 
scheduled for removal within twelve (12) months.  

• Design Standards — Establishes requirements for shielding/shrouding or 
otherwise concealing equipment, requires that new/replaced poles be consistent 
with style, texture and color of existing poles in the area, prohibits new ground 
mounted electrical service/meters, details dimensional requirements and height 
limits, signage and landscape protection and restoration requirements. 

ENVIRONMENTAL:  
 
The draft Urgency Ordinance and Policy Resolution have been reviewed with respect to 
the applicability of the California Environmental Quality Act of 1970 (“CEQA”), and the 
State CEQA Guidelines. The City of Banning has determined that the adoption of the 
Urgency Ordinance and Policy Resolution is exempt from review under the California 
Environmental Quality Act (“CEQA”) (California Public Resources Code Section 21000, 
et seq.), pursuant to State Section 15061(b)(3) of the CEQA Guidelines covering activities 
with no possibility of having a significant effect on the environment. In addition, the City 
of Banning has determined that this Resolution is categorically exempt pursuant to 
Section 15301 of the CEQA Regulations applicable to minor alterations of existing 
governmental and/or utility-owned structures.  
 
JUSTIFICATION:  
 
The adoption of the Urgency Ordinance and Resolution will assure the City is prepared 
to evaluate new applications for small wireless facilities consistent with the FCC ruling 
and in a manner that provides the greatest protection to the City. 
 
 
FISCAL IMPACT:   
 
Adoption of the proposed Urgency Ordinance and Policy Resolution will have no direct 
fiscal impact on the City. The FCC Ruling requires that fees that are charged for small 
wireless facility applications be fair and reasonable. The FCC has established the 
following fee levels as complying with this standard: 

• $500 for non-recurring fees for applications for up to five small wireless 
facility sites, with an additional $100 for each additional site; 

• $1,000 for non-recurring fees for a new pole to support one or more small 
wireless facilities; and 
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• $270 per year for all recurring fees, including any right-of-way 
encroachment permit fee for attachment to a municipality-owned structure 
in the public right-of-way (e.g., streetlight pole). 

The Ordinance and Policy require payment of these fees for applications and small cell 
permits, which the FCC has deemed presumptively reasonable. In order to ensure that 
non-recurring fees are sufficient to cover staff costs for the review of small wireless 
facility applications, staff will document time and resources utilized in the processing of 
small wireless facility applications for future review. Any proposed changes to the fees 
charged will be presented to City Council for consideration at a later date. 

ALTERNATIVE:  
 
Do not approve the Urgency Ordinance and Resolution as recommended by staff and 
provide alternative direction, if desired. 
 
ATTACHMENTS: 
 

1. Urgency Ordinance No. 1546 
2. Resolution 2019-____ 

 
 
Approved by: 
 
 
 
      
Douglas Schulze 
City Manager  
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ATTACHMENT 1 
(Urgency Ordinance No. 1546) 
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URGENCY ORDINANCE NO. 1546 

AN URGENCY ORDINANCE OF THE CITY OF BANNING, CALIFORNIA, 
REGULATING SMALL WIRELESS FACILITIES CITY WIDE, AMENDING 
THE BANNING MUNICIPAL CODE, AND DECLARING THE URGENCY 
THEREOF  

THE CITY COUNCIL OF THE CITY OF BANNING ORDAINS AS 
FOLLOWS: 

SECTION 1. Findings: 

(a) On September 26, 2018, the Federal Communications Commission (“FCC”) 
adopted its Declaratory Ruling and Third Report and Order (“Report and Order”) relating 
to placement of small wireless facilities in public rights-of-way.  The Report and Order 
went into effect on January 14, 2019. 

(b) The Report and Order purports to give providers of wireless services rights 
to utilize public rights of way and to attach so-called “small wireless facilities” to public 
infrastructure including infrastructure of the City of Banning, subject to payment of 
“presumed reasonable”, non-recurring and recurring fees.  The ability of local agencies 
to regulate use of their rights-of-way is substantially limited under the Report and Order. 

(c) Notwithstanding the limitations imposed on local regulation of small wireless 
facilities in public rights-of-way by the Report and Order, local agencies retain the ability 
to regulate the aesthetics of small wireless facilities, including location, compatibility with 
surrounding facilities, spacing, and overall size of the facility, provided the aesthetic 
requirements are:  (i) “reasonable”, i.e., “technically feasible and reasonably directed to 
avoiding or remedying the intangible public harm or unsightly or out-of-character 
deployments”; (ii) “objective”, i.e., they “incorporate clearly-defined and ascertainable 
standards, applied in a principled manner”; are (iii) published in advance.  Regulations 
that do not satisfy the foregoing requirements are likely to be subject to invalidation, as 
are any other regulations that “materially inhibit wireless service”, (e.g., overly restrictive 
spacing requirements.) 

(d) Local agencies also retain the ability to regulate small wireless facilities in 
the public rights-of-way in order to more fully protect the public health and safety, ensure 
continued quality of telecommunications services, and safeguard the rights of consumers. 

(e) It is the intent of the City Council in adopting this urgency Ordinance to 
supersede regulations of the City that conflict with the Report and Order, and to 
immediately establish consistent regulations governing deployment of small wireless 
facilities in order to more fully protect the public health, safety, and welfare. The City 
Council declares that it adopts this Ordinance with the understanding that the City 
expressly reserves all rights to re-enact and/or establish new regulations consistent with 
State and federal law as it existed prior to adoption of the Report and Order in the event 
the Report and Order is invalidated, modified, or limited in any way. 
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SECTION 2. The City Council hereby amends Title 12 (Streets, Sidewalks and 
Public Places) of the Banning Municipal Code by adding a new Chapter 12.56 (City Wide 
Regulation of Small Wireless Facilities) to read as follows: 

“Chapter 12.56 - CITY WIDE REGULATION OF SMALL WIRELESS FACILITIES  

12.56.010 - Compliance with the City Wide Policy Regarding Permitting 
Requirements and Development Standards for Small Wireless Facilities. 
 
 Notwithstanding any provision of the Banning Municipal Code to the contrary, all 
small wireless facilities as defined in 47 C.F.R. § 1.6002(l), as may be amended or 
superseded, that are proposed to be located within the City, including any City-owned 
rights of way, are subject to the requirements of the "City Wide Policy Regarding 
Permitting Requirements and Development Standards for Small Wireless Facilities", as 
adopted and amended from time to time by City Council resolution, and all such small 
wireless facilities must comply with that Policy. 

12.56.020 - Fees. Each applicant/permittee shall pay one-time and recurring fees, per 
each small wireless facility, in amounts set forth in the City Wide Policy Regarding 
Permitting Requirements and Development Standards for Small Wireless Facilities, or as  
(i) established by resolution of the City Council that are not less than those amounts 
deemed presumptively reasonable under the Report and Order or then-in effect federal 
law or regulations; or that otherwise are determined to be a reasonable, non-
discriminatory approximation of the City’s costs in processing applications and 
administering permits for small wireless facilities; or (ii) agreed upon by the City and an 
applicant or permittee in a site or master agreement. 

12.56.030 - Violations. Failure to comply with the City Wide Policy Regarding 
Permitting Requirements And Development Standards For Small Wireless Facilities 
constitutes a violation of this Chapter and this Code. 

12.56.040 - Conflicting provisions superseded. The provisions of this Chapter 
shall govern and supersede any conflicting provisions of the Banning Municipal Code with 
respect to the permitting and regulation of small wireless facilities within the City, including 
small wireless facilities in City rights of way.” 

SECTION 3. The City of Banning has determined that the adoption of this 
Ordinance is exempt from review under the California Environmental Quality Act 
("CEQA") (California Public Resources Code Section 21000, et seq.), pursuant to Section 
15061(b)(3) of the CEQA Guidelines, covering activities with no possibility of having a 
significant effect on the environment. In addition, the City of Banning has determined that 
this Ordinance is categorically exempt pursuant to Section 15301 of the CEQA 
Regulations applicable to minor alterations of existing governmental and/or utility-owned 
structures. 

SECTION 4.  The City Council finds and declares that it is adopting this Ordinance 
in order to more fully protect and preserve the public health and safety with respect to 
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City rights-of-way in light of the adoption of the Report and Order. Notice is hereby given 
to any and all wireless providers obtaining a permit pursuant to the Banning Municipal 
Code as amended herein, that the City expressly reserves any and all rights it possessed 
prior to the adoption of the Report and Order concerning its authority to regulate its public 
rights-of-way. In the event the Report and Order is invalidated, modified, or limited in any 
way, the City Council reserves the right, subject to reasonable notice and due process, 
to modify the terms and conditions applicable to any permit issued hereunder including, 
but not limited to, the term, fees charged, and scope of any future wireless deployments 
within the City’s rights-of-way. 

SECTION 5.  Severability.  If any sections, subsections, sentence, clause, or 
phrase of the Chapter adopted by this Ordinance is for any reason held to be invalid or 
unconstitutional by the decision or legislation of any court of competent jurisdiction, or by 
reason of preemptive legislation, such decision or legislation shall not affect the validity 
of the remaining portions of the Chapter.  The City Council declares that it would have 
passed this Ordinance, and each section, subsection, sentence, clause and phrase 
thereof, irrespective of the fact that one or more of the sections, subsections, sentences, 
clauses, or phrases thereof is declared invalid or unconstitutional. 

SECTION 6.  Urgency.  The City Council finds that, as a result of the regulations 
adopted by the Federal Communications Commission effective as of January 14, 2019, 
as more fully described in the Recitals to this Ordinance, some City regulations governing 
third party use of its public rights-of-way or private property for telecommunication 
antennas may be invalidated which will result in an absence of standards designed to 
protect the public. Unless this Ordinance is effective and its regulations are immediately 
put in place, the public health, safety and welfare will be at risk.  Therefore the immediate 
preservation of the public health, safety and welfare requires that this Ordinance be 
enacted as an urgency ordinance pursuant to Government Code Section 36937(b) and 
take effect immediately upon adoption, and its urgency is hereby declared. 

SECTION 7. Publication, Effective Date.  

The City Clerk shall certify to the passage and adoption of this Ordinance, and 
shall make a minute order of the passage and adoption thereof in the records and the 
proceeding of the City Council at which time the same is passed and adopted.  The City 
Clerk shall cause this Ordinance or a summary thereof to be published in a newspaper 
of general circulation and shall post the same at City Hall, 99 E. Ramsey Street, 
Banning, California. The City Clerk shall cause the Ordinance to be printed, published, 
and circulated as required by law.  

PASSED, APPROVED AND ADOPTED this 14th day of May, 2019  

 

        __________________________  
       Arthur L.  Welch, Mayor  
       City of Banning 
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ATTEST: 

 

       
Daryl Betancur, Deputy City Clerk 

 City of Banning 
 

 

APPROVED AS TO FORM AND LEGAL CONTENT: 

 
 
____________________________ 
Kevin Ennis, City Attorney 
Richards, Watson & Gershon 
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CERTIFICATION: 
 
I, Daryl Betancur, Deputy City Clerk of the City of Banning, California, do hereby certify 
that the foregoing Urgency Ordinance No. 1546 was duly adopted at a regular meeting 
of the City Council of the City of Banning held on the 14th day of May, 2019, by the 
following vote, to wit: 
 
AYES:  
 
NOES: 
 
ABSENT:  
 
ABSTAIN: 

 
________________________________ 
Daryl Betancur, Deputy City Clerk 
City of Banning, California  
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ATTACHMENT 2 
(Resolution 2019-____)  
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RESOLUTION NO. 2019-____ 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY 
OF BANNING ADOPTING A CITY WIDE POLICY 
REGARDING PERMITTING REQUIREMENTS AND 
DEVELOPMENT STANDARDS FOR SMALL WIRELESS 
FACILITIES 

WHEREAS, on September 26, 2018, the Federal Communications Commission 
(“FCC”) adopted its Declaratory Ruling and Third Report and Order (“Report and 
Order”) relating to placement of small wireless facilities in the City, including public 
rights-of-way; and 

WHEREAS, the Report and Order purports to give providers of wireless services 
rights to utilize public rights-of-way and to attach so-called “small wireless facilities” to 
public infrastructure, including infrastructure of the City of Banning, subject to payment 
of “presumed reasonable”, non-recurring and recurring fees, and the ability of local 
agencies to regulate use of their rights-of-way is substantially limited under the Report 
and Order; and 

WHEREAS, notwithstanding the limitations imposed on local regulation of small 
wireless facilities in public rights-of-way by the Report and Order, local agencies retain 
the ability to regulate the aesthetics of small wireless facilities, including location, 
compatibility with surrounding facilities, spacing, and overall size of the facility, provided 
the aesthetic requirements are: (i) “reasonable,” i.e., “technically feasible and 
reasonably directed to avoiding or remedying the intangible public harm or unsightly or 
out-of-character deployments”; (ii) “objective,” i.e., they “incorporate clearly-defined and 
ascertainable standards, applied in a principled manner”; and (iii) published in advance. 
Regulations that do not satisfy the foregoing requirements may be subject to 
invalidation, as are any other regulations that “materially inhibit wireless service,” (e.g., 
overly restrictive spacing requirements); and 

WHEREAS, local agencies also retain the ability to regulate small wireless 
facilities in the public rights-of-way in order to more fully protect the public health and 
safety, ensure continued quality of telecommunications services, and safeguard the 
rights of consumers, and pursuant to this authority retained, the City Council has 
amended the Banning Municipal Code to require all small wireless facilities as defined 
by the FCC in 47 C.F.R. § 1.6002(l), as may be amended or superseded, to comply with 
the requirements of a policy adopted by resolution of the City Council entitled “City Wide 
Policy Regarding Permitting Requirements And Development Standards For Small 
Wireless Facilities”. 

NOW THEREFORE, THE CITY COUNCIL OF THE CITY OF BANNING DOES 
HEREBY RESOLVE AS FOLLOWS: 

SECTION 1. Findings. The City Council finds each of the facts in the preceding 
recitals to be true. 
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SECTION 2. City Wide Policy Adopted. The City Council of Banning hereby 
adopts the “City Wide Policy Regarding Permitting Requirements And Development 
Standards For Small Wireless Facilities” set forth in Exhibit A to this Resolution, and 
which is incorporated by reference herein. 

SECTION 3.  CEQA. The City of Banning has determined that the adoption of 
this Resolution is exempt from review under the California Environmental Quality Act 
(“CEQA”) (California Public Resources Code Section 21000, et seq.), pursuant to State 
Section 15061(b)(3) of the CEQA Guidelines covering activities with no possibility of 
having a significant effect on the environment. In addition, the City of Banning has 
determined that this Resolution is categorically exempt pursuant to Section 15301 of the 
CEQA Regulations applicable to minor alterations of existing governmental and/or 
utility-owned structures. 

SECTION 4. Certification. The City Clerk shall certify to the adoption of this 
Resolution and shall cause a certified resolution to be filed in the book of original 
resolutions. 

PASSED AND ADOPTED this 14th  day of May, 2019: 

 

        ______________________ 
        Arthur L. Welch 
        Mayor  
        City of Banning 
 

 

ATTEST: 

___________________________________ 
Daryl Betancur 
Deputy City Clerk  
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CITY OF BANNING 
 

CITY WIDE POLICY REGARDING PERMITTING REQUIREMENTS AND  
 

DEVELOPMENT STANDARDS FOR SMALL WIRELESS FACILITIES 

 
SECTION 1.  GENERAL PROVISIONS 

SECTION 1.1. PURPOSE AND INTENT 

(a) On September 27, 2018, the Federal Communications Commission (“FCC”) 
adopted a Declaratory Ruling and Third Report and Order, FCC 18-133 (the 
“Small Wireless Facilities Order”), in connection with two informal rulemaking 
proceedings entitled Accelerating Wireless Broadband Deployment by 
Removing Barriers to Infrastructure Investment, WT Docket No. 17-79, and 
Accelerating Wireline Broadband Deployment by Removing Barriers to 
Infrastructure Investment, WC Docket No. 17-84. The regulations adopted in the 
Small Wireless Facilities Order significantly curtail the local authority over 
wireless and wireline communication facilities reserved to State and local 
governments under sections 253 and 704 in the federal Telecommunications 
Act. Numerous legal challenges to the Small Wireless Facilities Order have 
been raised but its regulations have become effective while such challenges are 
pending. Although the provisions may well be invalidated by future action, the 
City recognizes the practical reality that failure to comply with the Small Wireless 
Facilities Order while it remains in effect will likely result in greater harm to the 
City's interests than if the City ignored the FCC's ruling. Accordingly, the City 
Council adopts this Policy (“Policy”) as a means to accomplish such compliance 
that can be quickly amended or repealed in the future without the need to 
amend the City's Municipal Code. 

(b) The City of Banning intends this Policy to establish reasonable, uniform and 
comprehensive standards and procedures for small wireless facilities 
deployment, construction, installation, collocation, modification, operation, 
relocation and removal within the City's territorial boundaries, consistent with 
and to the extent permitted under federal and California state law. The 
standards and procedures contained in this Policy are intended to, and should 
be applied to, protect and promote public health, safety and welfare, and 
balance the benefits from advanced wireless services with local values, which 
include without limitation the aesthetic character of the City. This Policy is also 
intended to reflect and promote the community interest by (1) ensuring that the 
balance between public and private interests is maintained; (2) protecting the 
City's visual character from potential adverse impacts and/or visual blight 
created or exacerbated by small wireless facilities and related communications 
infrastructure; (3) protecting and preserving the City's environmental resources; 
(4) protecting and preserving the City's public rights-of-way and municipal 
infrastructure located within the City's public rights-of-way; and (5) promoting 

327



access to high-quality, advanced wireless services for the City's residents, 
businesses and visitors. 

(c) This Policy is not intended to, nor shall it be interpreted or applied to: (1) prohibit 
or effectively prohibit any personal wireless service provider's ability to provide 
personal wireless services; (2) prohibit or effectively prohibit any entity's ability 
to provide any telecommunications service, subject to any competitively neutral 
and nondiscriminatory rules, regulations or other legal requirements for rights-of-
way management; (3) unreasonably discriminate among providers of 
functionally equivalent personal wireless services; (4) deny any request for 
authorization to place, construct or modify personal wireless service facilities on 
the basis of environmental effects of radio frequency emissions to the extent that 
such wireless facilities comply with the FCC's regulations concerning such 
emissions; (5) prohibit any collocation or modification that the City may not deny 
under federal or California state law; (6) impose any unreasonable, 
discriminatory or anticompetitive fees that exceed the reasonable cost to provide 
the services for which the fee is charged; or (7) otherwise authorize the City to 
preempt any applicable federal or California law. 

SECTION 1.2. DEFINITIONS 

(a) Undefined Terms. Undefined phrases, terms or words in this Policy will have  
their ordinary meanings, unless otherwise defined in 47 C.F.R. Section 1.6002, 
or herein. If any definition assigned to any phrase, term or word in this Section 
1.2 conflicts with any federal or state-mandated definition, the federal or state-
mandated definition will control. 

(b) Defined Terms. 

(1) “Accessory equipment” means the same as “antenna equipment” 
as defined by FCC in 47 C.F.R. § 1.6002(b), as may be amended or 
superseded. 

(2) “Antenna” means the same as defined by the FCC in 47 C.F.R. § 
1.6002(b), as may be amended or superseded. 

(3) “Approval authority” means the City official(s) responsible for 
reviewing applications for small wireless facility permits and vested 
with the authority to approve, conditionally approve or deny such 
applications as provided in this Policy. 

(4) “Collocation” means the same as defined by the FCC in 47 C.F.R. § 
1.6002(g), as may be amended or superseded. 

(5) “Concealed” or “concealment” means camouflaging techniques 
that integrate the transmission equipment into the surrounding natural 
and/or built environment such that the average, untrained observer 
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cannot directly view the equipment and would not likely recognize the 
existence of the wireless facility or concealment technique. 

(6) “CPUC” means the California Public Utilities Commission. 

(7) “Decorative pole” means any pole that includes decorative or 
ornamental features and/or materials intended to enhance the 
appearance of the pole. Decorative or ornamental features include, 
but are not limited to, fluted poles, ornate luminaires and artistic 
embellishments. Cobra head luminaires and octagonal shafts made 
of concrete or crushed stone composite material are not considered 
decorative or ornamental. 

(8) “FCC” means the Federal Communications Commission or its duly 
appointed successor agency. 

(9) “FCC Shot Clock” means the presumptively reasonable time frame 
within which the City generally must act on a given wireless 
application, as defined by the FCC and as may be amended or 
superseded. See also, Section 2.3(e) of this Policy. 

(10) “Ministerial permit” means any City-issued non-discretionary permit 
required to commence or complete any construction or other activity 
subject to the City's jurisdiction. Ministerial permits may include, 
without limitation, any building permit, construction permit, electrical 
permit, encroachment permit, excavation permit, traffic control permit 
and/or any similar over-the-counter approval issued by the City's 
departments. 

(11) “Personal wireless services” means the same as defined in 47 
U.S.C. § 332(c)(7)(C)(i), as may be amended or superseded. 

(12) “Personal wireless service facilities” means the same as defined 
in 47 U.S.C. § 332(c)(7)(C)(ii), as may be amended or superseded. 

(13) “Public right-of-way” means any land which has been reserved for 
or dedicated to the City for the use of the general public for public 
road purposes, including streets, sidewalks and unpaved areas. 

(14) “RF” means radio frequency or electromagnetic waves. 

(15) “SCJPC” means the Southern California Joint Pole Committee. 

(16) “Section 6409” means Section 6409(a) of the Middle-Class Tax 
Relief and Job Creation Act of 2012, Pub. L. No. 112-96, 126 Stat. 
156, codified as 47 U.S.C. § 1455(a), as may be amended or 
superseded. 
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(17) “Small wireless facility” or “small wireless facilities” means the 
same as defined by the FCC in 47 C.F.R. § 1.6002(l), as may be 
amended or superseded. 

SECTION 2.  SMALL WIRELESS FACILITIES 

SECTION 2.1. APPLICABILITY; REQUIRED PERMITS AND APPROVALS 

(a) Applicable Facilities. Except as expressly provided otherwise in this Policy, the 
provisions in this Policy shall be applicable to all existing small wireless facilities 
and all applications and requests for authorization to construct, install, attach, 
operate, collocate, modify, reconstruct, relocate, remove or otherwise deploy 
small wireless facilities within the City's jurisdictional boundaries. 

(b) Approval Authority. The approval authority for small wireless facilities in public 
rights-of-way shall be the City Engineer or his/her designee. The approval 
authority for small wireless facilities outside of public rights-of-way shall be the 
Community Development Director or his/her designee. 

(c) Small Wireless Facility Permit. A small wireless facility permit, subject to the 
approval authority's prior review and approval, is required for any small wireless 
facility proposed on an existing, new or replacement structure, including any 
City-owned structure. 

(d) Request for Approval Pursuant to Section 6409. Requests for approval to 
collocate, replace or remove transmission equipment at an existing wireless 
tower or base station submitted pursuant to Section 6409 are not be subject to 
this Policy, but shall be reviewed in accordance with Section 6409. 

(e) Other Permits and Approvals. In addition to a small wireless facility permit, the 
applicant must obtain all other permits and regulatory approvals as may be 
required by any other federal, state or local government agencies, which 
includes without limitation any ministerial permits and/or other approvals issued 
by other City departments or divisions, approval by the Banning Electric Utility 
for utility pole attachments in compliance with SCJPC pole attachment rules. All 
applications for ministerial permits submitted in connection with a proposed 
small wireless facility must contain a valid small wireless facility permit issued by 
the City for the proposed facility. Any application for any ministerial permit(s) 
submitted without such small wireless facility permit may be denied without 
prejudice. Furthermore, any small wireless facility permit granted under this 
Policy shall remain subject to all lawful conditions and/or legal requirements 
associated with such other permits or approvals.   

SECTION 2.2. SMALL WIRELESS FACILITY PERMIT APPLICATION 
REQUIREMENTS 

(a) Application Contents. All applications for a small wireless facility permit must 
include all the information and materials required in this subsection (a). 
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(1) Application Form. The applicant shall submit a complete, duly executed 
small wireless facility permit application using the then-current City form, 
which must include the information described in this subsection (a). 

(2) Application Fee. The applicant shall submit the applicable small wireless 
facility permit application fee (non-recurring) as set forth in Banning 
Municipal Code Chapter 12.56, or as established by City Council 
resolution, or otherwise in such amount as presumed “reasonable” by the 
FCC in the Small Wireless Facilities Order. See also, Section 2.5, (a)(16), 
of this Policy. Batched applications must include the applicable small 
wireless facility permit application fee for each small wireless facility in the 
batch. If no permit application fee has been established, then the applicant 
must submit a signed written statement that acknowledges that the 
applicant will be required to reimburse the City for its reasonable costs 
incurred in connection with the application within ten (10) days after the 
City issues a written demand for reimbursement. 

(3) Construction Drawings. The applicant shall submit true and correct 
construction drawings, prepared, signed and stamped by a California 
licensed or registered engineer, that depict all the existing and proposed 
improvements, equipment and conditions related to the proposed project 
and project site, which includes without limitation any and all poles, posts, 
pedestals, traffic signals, towers, streets, sidewalks, pedestrian ramps, 
driveways, curbs, gutters, drains, handholes, manholes, fire hydrants, 
equipment cabinets, antennas, cables, trees and other landscape 
features. The construction drawings must: (i) contain cut sheets that 
contain the technical specifications for all existing and proposed antennas 
and accessory equipment, which includes without limitation the 
manufacturer, model number and physical dimensions; (ii) identify all 
structures within 250 feet from the proposed project site and call out such 
structures' overall height above ground level; (iii) depict the applicant's 
plan for electric and data backhaul utilities, which shall include the 
locations for all conduits, cables, wires, handholes, junctions, 
transformers, meters, disconnect switches, and points of connection; and 
(iv) demonstrate that proposed project will be in full compliance with all 
applicable health and safety laws, regulations or other rules, which 
includes without limitation all building codes, electric codes, local street 
standards and specifications, CPUC regulations and orders including, but 
not limited to, CPUC General Order 95 and 128, and the SCJPC pole 
attachment rules. 

(4) Site Plan. The applicant shall submit a survey prepared, signed and 
stamped by a California licensed or registered engineer. The survey 
must identify and depict all existing boundaries, encroachments, 
buildings, walls, fences and other structures within 250 feet from the 
proposed project site, which includes without limitation all: (i) traffic 
lanes; (ii) all private properties and property lines; (iii) above and below-
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grade utilities and related structures and encroachments; (iv) fire 
hydrants, roadside call boxes and other public safety infrastructure; (v) 
streetlights, decorative poles, traffic signals and permanent signage; (vi) 
sidewalks, driveways, parkways, curbs, gutters and storm drains; (vii) 
benches, trash cans, mailboxes, kiosks and other street furniture; and 
(viii) existing trees, planters and other landscaping features. 

(5) Photo Simulations. The applicant shall submit site photographs and photo 
simulations that show the existing location and proposed small wireless 
facility in context from at least three vantage points within the public streets 
or other publicly accessible spaces, together with a vicinity map that shows 
the proposed site location and the photo location for each vantage point. At 
least one simulation must depict the small wireless facility from a vantage 
point approximately 50 feet from the proposed support structure or location. 

(6) Project Narrative and Justification. The applicant shall submit a written 
statement that explains in plain factual detail why the proposed wireless 
facility qualifies as a “small wireless facility” as defined by the FCC in 47 
C.F.R. § 1.6002(l). A complete written narrative analysis will state the 
applicable standard and all the facts that allow the City to conclude the 
standard has been met. Bare conclusions not factually supported do not 
constitute a complete written analysis. As part of the written statement the 
applicant must also include (i) whether and why the proposed support is a 
“structure” as defined by the FCC in 47 C.F.R. § 1.6002(m); and (ii) 
whether and why the proposed wireless facility meets each required 
finding as provided in Section 2.4 of this Policy. 

(7) RF Compliance Report. The applicant shall submit an RF exposure 
compliance report that certifies that the proposed small wireless facility, as 
well as any collocated wireless facilities, will comply with applicable 
federal RF exposure standards and exposure limits. The RF report must 
be prepared and certified by an RF engineer acceptable to the City. The 
RF report must include the actual frequency and power levels (in watts 
effective radiated power) for all existing and proposed antennas at the site 
and exhibits that show the location and orientation of all transmitting 
antennas and the boundaries of areas with RF exposures in excess of the 
uncontrolled/general population limit (as that term is defined by the FCC) 
and also the boundaries of areas with RF exposures in excess of the 
controlled/occupational limit (as that term is defined by the FCC). Each 
such boundary shall be clearly marked and identified for every transmitting 
antenna at the project site. 

(8) Regulatory Authorization. The applicant shall submit evidence of the 
applicant's regulatory status under federal and California law to provide the 
services and construct the small wireless facility proposed in the application. 
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(9) Site Agreement. When determined necessary by the approval authority in 
order to more fully protect the public health and safety, and/or when 
installation is proposed on a City-owned structure requiring terms and 
conditions for such use that are not otherwise sufficiently addressed in this 
Policy, the City may require the applicant to enter into a site agreement. In 
such cases, the City may require and the applicant shall submit a partially-
executed site agreement on a form prepared by the City that states the terms 
and conditions for such use by the applicant. No changes shall be permitted 
to the City's form site agreement except as may be indicated on the form 
itself. Any unpermitted changes to the City's form site agreement shall be 
deemed a basis to deem the application incomplete. Refusal to accept the 
terms and conditions in the City's site agreement shall be an 
independently sufficient basis to deny the application. The City may, but is 
not required to, enter into a master agreement upon an applicant’s 
request, when multiple facilities are proposed. 

(10) Property Owner's Authorization. The applicant must submit a written 
authorization signed by the non-City property owner that authorizes the 
applicant to submit a wireless application in connection with the subject 
property and, if the wireless facility is proposed on a utility-owned support 
structure, including support structures owned by the Banning Electric 
Utility, submit a written final utility design authorization from the utility. If 
required by the SCJPC for a pole attachment, the applicant must provide 
sufficient information to the Banning Electric Utility to permit it to file a 
Notice of Intention to Place Wireless Antenna.  

(11) Acoustic Analysis. The applicant shall submit an acoustic analysis 
prepared and certified by an engineer licensed by the State of California 
for the proposed small wireless facility and all associated equipment 
including all environmental control units, sump pumps, temporary backup 
power generators and permanent backup power generators demonstrating 
compliance with the City's noise regulations. The acoustic analysis must 
also include an analysis of the manufacturers' specifications for all noise-
emitting equipment and a depiction of the proposed equipment relative to 
all adjacent property lines. In lieu of an acoustic analysis, the applicant 
may submit evidence from the equipment manufacturer(s) that the 
ambient noise emitted from all the proposed equipment will not, both 
individually and cumulatively, exceed the applicable noise limits. 

(12) Justification for Non-Preferred Location or Structure. If a facility is 
proposed anywhere other than the most preferred location or the most 
preferred structure within 500 feet of the proposed location as described in 
Section 2.6, the applicant shall demonstrate with clear and convincing 
written evidence all of the following: 

(A) A clearly defined technical service objective and a map showing 
areas that meets that objective; 
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(B) A technical analysis that includes the factual reasons why a more 
preferred location(s) and/or more preferred structure(s) within 500 
feet of the proposed location is not technically feasible; 

(C) Bare conclusions that are not factually supported do not constitute 
clear and convincing written evidence. 

(b) Additional Requirements. The City Council authorizes the approval authority to 
develop, publish and from time to time update or amend permit application 
requirements, forms, checklists, guidelines, informational handouts and other 
related materials that the approval authority finds necessary, appropriate or 
useful for processing any application governed under this Policy. All such 
requirements and materials must be in written form and publicly stated to 
provide all interested parties with prior notice. 

SECTION 2.3. SMALL WIRELESS FACILITY PERMIT APPLICATION 
SUBMITTAL AND COMPLETENESS REVIEW 

(a) Requirements for a Duly Filed Application. Any application for a small 
wireless facility permit will not be considered duly filed unless submitted in 
accordance with the requirements in this subsection (a). 

(1) Submittal Appointment. All applications must be submitted to the City at 
a pre-scheduled appointment with the approval authority. Potential 
applicants may generally submit either one application or one batched 
application per appointment as provided below. Potential applicants may 
schedule successive appointments for multiple applications whenever 
feasible and not prejudicial to other applicants for any other development 
project. The approval authority shall use reasonable efforts to offer an 
appointment within five working days after the approval authority receives 
a written request from a potential applicant. Any purported application 
received without an appointment, whether delivered in-person, by mail or 
through any other means, will not be considered duly filed, whether the 
City retains, returns or destroys the materials received. 

(2) Pre-Submittal Conferences. The City encourages, but does not require, 
potential applicants to schedule and attend a pre-submittal conference 
with the approval authority for all proposed projects that involve small 
wireless facilities. A voluntary pre-submittal conference is intended to 
streamline the review process through informal discussion between the 
potential applicant and staff that includes, without limitation, the 
appropriate project classification and review process; any latent issues in 
connection with the proposed project, including compliance with generally 
applicable rules for public health and safety; potential concealment issues 
or concerns (if applicable); coordination with other City departments 
responsible for application review; and application completeness issues. 
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(b) Applications Deemed Withdrawn. To promote efficient review and timely 
decisions, and to mitigate unreasonable delays or barriers to entry caused by 
chronically incomplete applications, any application governed under this Policy 
will be automatically deemed withdrawn by the applicant when the applicant fails 
to tender a substantive response to the approval authority within sixty (60) 
calendar days after the approval authority deems the application incomplete in a 
written notice to the applicant. As used in this subsection (b), a “substantive 
response” must include the materials identified as incomplete in the approval 
authority's notice. 

(c) Batched Applications. Applicants may submit applications individually or in a 
batch; provided, that the number of small wireless facilities in a batch should be 
limited to five and all facilities in the batch should be substantially the same with 
respect to equipment, configuration, and support structure. Applications 
submitted as a batch shall be reviewed together, provided that each application 
in the batch must meet all the requirements for a complete application, which 
includes without limitation the application fee for each application in the batch. If 
any individual application within a batch is deemed incomplete, the entire batch 
shall be automatically deemed incomplete. If any application is withdrawn or 
deemed withdrawn from a batch, all other applications in the same batch shall be 
automatically deemed withdrawn.  If any application in a batch fails to meet the 
required findings for approval, the entire batch shall be denied. 

(d) Additional Procedures. The City Council authorizes the approval authority to 
establish other reasonable rules and regulations for duly filed applications, which 
may include without limitation regular hours for appointments with applicants, as 
the approval authority deems necessary or appropriate to organize, document 
and manage the application intake process. All such rules and regulations must 
be in written form and publicly stated to provide all interested parties with prior 
notice. 

(e)  Federal Shot Clocks. Applications shall be processed in compliance with 
the following federally established timelines: 

(1) Subject to tolling provisions in this subsection “e”, the City shall have sixty 
(60) days from the date of receipt of an application for a small wireless 
facility permit to collocate one or more small wireless facilities on a 
structure, within which to act on the application.  The foregoing period 
shall be ninety (90) days for applications to install one or more small 
wireless facilities involving no collocation, or where small wireless facilities 
identified in the application will be both collocated and not collocated. 

(2) Unless otherwise agreed upon in writing by the applicant and City, for an 
initial application to install one or more small wireless facilities, if the City 
notifies the applicant on or before the 10th day after submission that the 
application is materially incomplete, and identifies the missing documents 
or information and the specific rule or regulation creating the obligation to 

335



submit such documents or information, the time for the City to act on the 
application is tolled, and the shot clock date calculation shall restart at 
zero on the date on which the applicant submits all the documents and 
information identified by the City to render the application complete.  

(3) For any resubmitted application following the City’s notice of deficiency, 
the time for the City to act on the application shall be tolled for the number 
of days from: 

(A)  The day after the date when the City notifies the applicant in writing 
that the applicant’s supplemental submission was not sufficient to 
render the application complete and identifies the missing documents 
or information that need to be submitted based on the City’s original 
request under subsection “(e)(2)”, above, until; 

(B) The date when the applicant submits all the documents and 
information identified by the City to render the application complete, 
provided the notice pursuant to subsection “(e)(3)(A)”, above is 
served on or before the 10th day after the date when the applicant 
makes a supplemental submission in response to the City’s request 
under subsection “(e)(2)”, above. 

(4) The “shot clock date” or starting date for a small wireless facility 
application is determined by counting forward, beginning on the day after 
the date when the application was submitted, by the number of calendar 
days of the shot clock period identified in this subsection “e”, provided, 
that if the date calculated in this manner is a local, State, or federal holiday 
within the City or State (“legal holiday”), the shot clock date is the next 
business day after such date.  The term “business day” means any week 
day that is not a legal holiday of the City or State. 

(5) Timelines for processing applications for installation on any utility owned 
pole, including poles owned by the Banning Electric Utility, shall be 
governed by applicable FCC, CPUC, and/or SCJPC rules.  

SECTION 2.4. APPROVALS AND DENIALS 

(a) Review by Approval Authority. The approval authority shall review a complete 
and properly filed application for a small wireless facility and may act on such 
application without prior notice or a public hearing. 

(b) Required Findings. The approval authority may approve or conditionally 
approve a complete and duly filed application for a small wireless facility permit 
when the approval authority finds: 

(1) The proposed project meets the definition for a “small wireless facility” as 
defined by the FCC; 
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(2) The proposed facility would be in the most preferred location within 500 
feet from the proposed site in any direction or the applicant has 
demonstrated with clear and convincing evidence in the written record that 
any more-preferred location(s) within 500 feet would be technically 
infeasible; 

(3) The proposed facility would not be located on a prohibited support 
structure identified in this Policy; 

(4) The proposed facility would be on the most preferred support structure 
within 500 feet from the proposed site in any direction or the applicant has 
demonstrated with clear and convincing evidence in the written record that 
any more-preferred support structure(s) within 500 feet would be 
technically infeasible;    

(5) The proposed facility complies with all applicable design standards in this 
Policy; 

(6) The applicant has demonstrated that the proposed project will be in planned 
compliance with all applicable FCC regulations and guidelines for human 
exposure to RF emissions. 

(c) Conditional Approvals; Denials without Prejudice. Subject to any applicable 
federal or California laws, nothing in this Policy is intended to limit the approval 
authority's ability to conditionally approve or deny without prejudice any small 
wireless facility permit application as may be necessary or appropriate to ensure 
compliance with this Policy. 

(d) Decision Notices. Within five calendar days after the approval authority acts on 
a small wireless facility permit application or before the applicable FCC Shot 
Clock expires (whichever occurs first), the approval authority shall notify the 
applicant by written notice. If the approval authority denies the application (with 
or without prejudice), the written notice must contain the reasons for the decision. 

(e) Appeals. Any decision by the approval authority shall be final and not subject to 
any administrative appeals. 

SECTION 2.5. STANDARD CONDITIONS OF APPROVAL 

(a) General Conditions. In addition to all other conditions adopted by the approval 
authority, permits issued under this Policy shall be automatically subject to the 
conditions in this subsection (a). 

(1) Permit Term. The permit will automatically expire  ten (10) years and one day 
from its issuance unless California Government Code § 65964(b) or other state 
or federal law authorizes the City to establish a shorter term for public safety or 
other reasons. Any other permits or approvals issued in connection with any 
collocation, modification or other change to this wireless facility, which includes 
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without limitation any permits or other approvals deemed-granted or deemed-
approved under federal or state law, will not extend this term limit unless 
expressly provided otherwise in such permit or approval or required under 
federal or state law. 

(2) Permit Renewal. Within one (1) year before the expiration date of this permit, 
the permittee may submit an application for permit renewal. To be eligible for 
renewal, the permittee must demonstrate that the subject wireless facility is in 
compliance with all the conditions of approval associated with this permit and all 
applicable provisions in the Banning Municipal Code and this Policy that exist at 
the time the decision to renew the permit is rendered. The approval authority 
shall have discretion to modify or amend the conditions of approval for permit 
renewal on a case-by-case basis as may be necessary or appropriate to ensure 
compliance with this Policy. Upon renewal, this permit will automatically expire 
ten (10) years and one day from its issuance, except when California 
Government Code § 65964(b), as may be amended or superseded in the 
future, or other state or federal law, authorizes the City to establish a shorter 
term for public safety reasons. 

(3) Post-Installation Certification. Within sixty (60) calendar days after the 
permittee commences full, unattended operations of a small wireless 
facility approved or deemed-approved, the permittee shall provide the 
approval authority with documentation reasonably acceptable to the 
approval authority that the small wireless facility has been installed and/or 
constructed in strict compliance with the approved construction drawings 
and photo simulations. Such documentation shall include without limitation 
as-built drawings, and site photographs. 

(4) Build-Out Period. Each small wireless facility permit will automatically 
expire six (6) months from the approval date unless the permittee obtains 
all other permits and approvals required to install, construct and/or operate 
the approved small wireless facility, which includes without limitation any 
construction or other permits or approvals required by the any federal, 
state or local public agencies with jurisdiction over the subject property, 
the small wireless facility or its use. If this build-out period expires, the City 
will not extend the build-out period, but the permittee may resubmit a 
complete application, including all application fees, for the same or 
substantially similar project. 

(5) Site Maintenance. The permittee shall keep the site, which includes 
without limitation any and all improvements, equipment, structures, access 
routes, fences and landscape features, in a neat, clean and safe condition 
in accordance with the approved construction drawings and all conditions 
of this small wireless facility permit. The permittee shall keep the site area 
free from all litter and debris at all times. The permittee, at no cost to the 
City, shall remove and remediate any graffiti or other vandalism at the site 
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within 48 hours after the permittee receives notice or otherwise becomes 
aware that such graffiti or other vandalism occurred.   

(6) Compliance with Laws. The permittee shall maintain compliance at all 
times with all federal, state and local statutes, regulations, orders or 
other rules that carry the force of law (“laws”) applicable to the permittee, 
the subject property, the small wireless facility or any use or activities in 
connection with the use authorized in this small wireless facility permit, 
which includes without limitation any laws applicable to human exposure 
to RF emissions. The permittee expressly acknowledges and agrees that 
this obligation is intended to be broadly construed and that no other 
specific requirements in these conditions are intended to reduce, relieve 
or otherwise lessen the permittee's obligations to maintain compliance 
with all laws. No failure or omission by the City to timely notice, prompt or 
enforce compliance with any applicable provision in the Banning 
Municipal Code, this Policy any permit, any permit condition or any 
applicable law or regulation, shall be deemed to relieve, waive or lessen 
the permittee's obligation to comply in all respects with all applicable 
provisions in the Banning Municipal Code, this Policy, any permit, any 
permit condition or any applicable law or regulation. 

(7) Adverse Impacts on Other Properties. The permittee shall use all 
reasonable efforts to avoid any and all unreasonable, undue or 
unnecessary adverse impacts on nearby properties that may arise from the 
permittee's or its authorized personnel's construction, installation, operation, 
modification, maintenance, repair, removal and/or other activities on or 
about the site. The permittee shall not perform or cause others to perform 
any construction, installation, operation, modification, maintenance, repair, 
removal or other work that involves heavy equipment or machines except 
during normal construction work hours authorized by the Banning Municipal 
Code. The restricted work hours in this condition will not prohibit any work 
required to prevent an actual, immediate harm to property or persons, or 
any work during an emergency declared by the City or other state or federal 
government agency or official with authority to declare a state of emergency 
within the City. The approval authority may issue a stop work order for any 
activities that violates this condition in whole or in part. 

(8) Inspections; Emergencies. The permittee expressly acknowledges and 
agrees that the City's officers, officials, staff, agents, contractors or other 
designees may enter onto the site and inspect the improvements and 
equipment. City's officers, officials, staff, agents, contractors or other 
designees may, but will not be obligated to, enter onto the site area 
without prior notice to support, repair, disable or remove any 
improvements or equipment in emergencies or when such improvements 
or equipment threatens actual, imminent harm to property or persons. The 
permittee expressly waives any claims and releases the City in advance 
from any and all liabilities for such actions taken by the City as authorized 
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herein. The permittee, if present, may observe the City's officers, officials, 
staff, contractors or other designees while any such inspection or 
emergency action occurs. 

(9) Permittee's Contact Information. Within ten (10) days from the final 
approval, the permittee shall furnish the City with accurate and up-to-date 
contact information for a person responsible for the small wireless facility, 
which includes without limitation such person's full name, title, direct 
telephone number, 24/7 emergency telephone number, facsimile number, 
mailing address and email address. The permittee shall keep such contact 
information up-to-date at all times and promptly provide the City with 
updated contact information if either the responsible person or such 
person's contact information changes. 

(10) Indemnification and assumption of risk. To the maximum extent 
permitted by law, the permittee shall defend, indemnify and hold the City, 
City Council and the City's boards, commissions, agents, officers, officials, 
employees and volunteers (collectively, the “indemnitees”), harmless with 
respect to any and all (i) damages, liabilities, injuries, losses, costs and 
expenses and from any and all claims, stop notices, demands, lawsuits, 
writs and other actions proceedings (“claims”) brought against any of the 
indemnitees to challenge, attack, seek to modify, set aside, void or annul 
the City's approval of this permit, and (ii) other claims of any kind or form, 
whether for personal injury, death or property damage, that arise from or in 
connection with the permittee's or its agents', directors', officers', 
employees', contractors', subcontractors', licensees' or customers' acts or 
omissions in connection with this small wireless facility permit or the small 
wireless facility. In the event the City becomes aware of any claims, the City 
will use best efforts to promptly notify the permittee who shall reasonably 
cooperate in the defense. The permittee expressly acknowledges and 
agrees that the City shall have the right to approve, which approval shall not 
be unreasonably withheld, the legal counsel providing the City's defense, 
and the permittee shall promptly reimburse City for any costs and expenses 
directly and necessarily incurred by the City in the course of the defense. 
The permittee expressly acknowledges and agrees that the permittee's 
indemnification obligations under this section are a material consideration 
that motivates the City to approve this small wireless facility permit, and that 
such indemnification obligations will survive the expiration, revocation or 
other termination of this small wireless facility permit. 
 
The permittee understands and agrees that by locating its small wireless 
facility in the public rights-of-way, there is a real risk that some or all its 
facility may be damaged or destroyed. By accepting the small wireless 
facility permit and locating its facility in the public right-of-way, the permittee 
nevertheless expressly and knowingly assumes all such potential risks, 
including all costs of repair and replacement, to the extent such damage or 
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destruction is caused by the acts or omissions of any third party, or by City 
agents when acting pursuant to Section 2.5 (a)(8), above.  

(11) Performance bond required for small wireless facilities within public 
rights-of-way. Before the City issues any permits required to commence 
construction in connection with this permit, the permittee shall post a 
performance bond from a surety in a form acceptable to the approval 
authority in an amount reasonably necessary to cover the cost to remove 
the improvements and restore all affected areas based on a written 
estimate from a qualified contractor with experience in wireless facilities 
removal. The written estimate must include the cost to remove all 
equipment and other improvements, which includes without limitation all 
antennas, radios, batteries, generators, utilities, cabinets, mounts, 
brackets, hardware, cables, wires, conduits, structures, shelters, towers, 
poles, footings and foundations, whether above ground or below ground, 
constructed or installed in connection with the wireless facility, plus the 
cost to completely restore any areas affected by the removal work to a 
standard compliant with applicable laws and substantially to their original 
condition. In establishing or adjusting the bond amount required under this 
condition, and in accordance with California Government Code § 
65964(a), the approval authority shall take into consideration any 
information provided by the permittee regarding the cost to remove the 
wireless facility to a standard compliant with applicable laws. The 
performance bond shall expressly survive the duration of the permit term 
to the extent required to effectuate a complete removal of the subject 
wireless facility in accordance with this condition. 

(12) Permit Revocation. The approval authority may recall this approval for 
review at any time due to complaints about noncompliance with applicable 
laws or any approval conditions attached to this approval after notice and 
an opportunity to cure the violation is provided to the permittee. If the 
noncompliance thereafter continues, the approval authority may, following 
notice and an opportunity for the permittee to be heard (which hearing 
may be limited to written submittals), revoke this approval or amend these 
conditions as the approval authority deems necessary or appropriate to 
correct any such noncompliance. 

(13) Records retention requirements for all small wireless facilities within 
public rights-of-way. The permittee must maintain complete and 
accurate copies of all permits and other regulatory approvals issued in 
connection with the permitted wireless facility, which includes without 
limitation this approval, the approved plans and photo simulations 
incorporated into this approval, all conditions associated with this 
approval and any ministerial permits or approvals issued in connection 
with this approval. In the event that the permittee does not maintain such 
records as required in this condition, any ambiguities or uncertainties that 
would be resolved through an inspection of the missing records will be 
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construed against the permittee. The permittee may keep electronic 
records; provided, however, that hard copies or electronic records kept in 
the City's regular files will control over any conflicting provisions in the 
permittee's electronic copies, and complete originals will control over all 
other copies in any form. 

(14) Abandoned Wireless Facilities. A small wireless facility shall be deemed 
abandoned if not operated for any continuous six-month period. Within 90 
days after a small wireless facility is abandoned or deemed abandoned, 
the permittee shall completely remove the small wireless facility and all 
related improvements and shall restore all affected areas to a condition 
compliant with all applicable laws, which includes without limitation the 
Banning Municipal Code. In the event that the permittee does not comply 
with the removal and restoration obligations under this condition within 
said 90-day period, the City shall have the right (but not the obligation) to 
perform such removal and restoration with or without notice, and the 
permittee shall be liable for all costs and expenses incurred by the City in 
connection with such removal and/or restoration activities. 

(15) Landscaping. The permittee shall replace any landscape features 
damaged or displaced by the construction, installation, operation, 
maintenance or other work performed by the permittee or at the 
permittee's direction on or about the site. If any trees are damaged or 
displaced, the permittee shall hire and pay for a licensed arborist to select, 
plant and maintain replacement landscaping in an appropriate location for 
the species. Only workers under the supervision of a licensed arborist 
shall be used to install the replacement tree(s). Any replacement tree must 
be substantially the same size, and same species, as the damaged tree 
unless otherwise approved by the approval authority. The permittee shall, 
at all times, be responsible to maintain any replacement landscape 
features. 

(16) Cost reimbursement applicable to small wireless facilities within 
public rights-of-way. The permittee acknowledges and agrees that (i) 
the permittee's request for authorization to construct, install and/or 
operate the wireless facility will cause the City to incur costs and 
expenses; (ii) the permittee shall be responsible to reimburse the City for 
all costs incurred in connection with the permit, which includes without 
limitation costs related to application review, permit issuance, site 
inspection and monitoring, and any other recurring and non-recurring 
costs reasonably related to or caused by the request for authorization and 
the permit to construct, install and/or operate the wireless facility; (iii) any 
application fees required for the application may not cover all such 
reimbursable costs and that the permittee shall have the obligation to 
reimburse City for all such costs ten (10) days after a written demand for 
reimbursement and reasonable documentation to support such costs; and 
(iv) the City shall have the right to withhold any permits or other approvals 
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in connection with the wireless facility until and unless any outstanding 
costs have been reimbursed to the City by the permittee. The recurring 
and non-recurring fees charged to the permittee pursuant to this 
subsection and this Policy shall be no less than the “presumed 
reasonable” fees stated by the FCC in the Small Wireless Facilities Order.  
 
If the City Council has, by resolution, adopted recurring and non-recurring 
fees applicable to small wireless facility permits, then those fees shall be 
paid in lieu of the fees set forth above in this subsection (16).  

(17) Future undergrounding programs applicable to small wireless 
facilities within public rights-of-way. Notwithstanding any term 
remaining on any small wireless facility permit, if other utilities or 
communications providers in the public rights-of-way underground their 
facilities in the segment of the public rights-of-way where the permittee's 
small wireless facility is located, the permittee must also underground its 
equipment, except the antennas and any approved electric meter, at 
approximately the same time, and in compliance with all applicable CPUC 
orders, rules, and regulations. Accessory equipment such as radios and 
computers that require an environmentally controlled underground vault to 
function shall not be exempt from this condition. Small wireless facilities 
installed on wood utility poles that will be removed pursuant to the 
undergrounding program may be reinstalled on a streetlight that complies 
with the City's standards and specifications. Such undergrounding shall 
occur at the permittee's sole cost and expense except as may be 
reimbursed through tariffs approved by the CPUC for undergrounding 
costs. 

(18) Electric meter upgrade requirements applicable to small wireless 
facilities within public rights-of-way. If the Banning Electric Utility or 
other commercial electric utility provider adopts or changes its rules 
obviating the need for a separate or ground-mounted electric meter and 
enclosure, the permittee on its own initiative and at its sole cost and 
expense shall remove the separate or ground-mounted electric meter and 
enclosure. Prior to removing the electric meter, the permittee shall apply 
for any encroachment and/or other ministerial permit(s) required to 
perform the removal. Upon removal, the permittee shall restore the 
affected area to its original condition that existed prior to installation of the 
equipment. 

(19) Rearrangement and relocation requirements applicable to small 
wireless facilities within public rights-of-way. The permittee 
acknowledges that the City, in its sole discretion and at any time, may: (i) 
change any street grade, width or location; (ii) add, remove or otherwise 
change any improvements in, on, under or along any street owned by the 
City or any other public agency, which includes without limitation any 
sewers, storm drains, conduits, pipes, vaults, boxes, cabinets, poles and 
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utility systems for gas, water, electric or telecommunications; and/or (iii) 
perform any other work deemed necessary, useful or desirable by the 
City (collectively, “City work”). The City reserves the rights to do any and 
all City work without any admission on its part that the City would not 
have such rights without the express reservation in this small wireless 
facility permit. If the Public Works Director determines that any City work 
will require the permittee's small wireless facility located in the public 
rights-of-way to be rearranged and/or relocated, the permittee shall, at its 
sole cost and expense, do or cause to be done all things necessary to 
accomplish such rearrangement and/or relocation. If the permittee fails or 
refuses to either permanently or temporarily rearrange and/or relocate the 
permittee's small wireless facility within a reasonable time after the Public 
Works Director's notice, the City may (but will not be obligated to) cause 
the rearrangement or relocation to be performed at the permittee's sole 
cost and expense. The City may exercise its rights to rearrange or 
relocate the permittee's small wireless facility without prior notice to 
permittee when the Public Works Director determines that the City work is 
immediately necessary to protect public health or safety. The permittee 
shall reimburse the City for all costs and expenses in connection with 
such work within ten (10) days after a written demand for reimbursement 
and reasonable documentation to support such costs is mailed to the 
permittee. 

SECTION 2.6. LOCATION REQUIREMENTS 

(a) Preface to Location Requirements. To better assist applicants and decision 
makers understand and respond to the community's aesthetic preferences 
and values, subsections (b) and (c) set out listed preferences for locations 
and support structures to be used in connection with small wireless 
facilities in an ordered hierarchy. Applications that involve less-preferred 
locations or structures may be approved so long as the applicant demonstrates 
that either (1) no more preferred locations or structures exist within 500 feet from 
the proposed site; or (2) any more preferred locations or structures within 500 
feet from the proposed site would be technically infeasible as supported by clear 
and convincing evidence in the written record. Subsection (d) identifies 
“prohibited” support structures on which the City shall not approve any small 
wireless facility permit application for any competitor or potential competitor. 

(b) Locational Preferences. The City prefers small wireless facilities to be installed 
in locations, ordered from most preferred to least preferred, as follows: 

(1) any location in a non-residential zone or non-residential Specific Plan 
designation; 

(2) any location in a residential zone 250 feet or more from any structure 
approved for a residential use; 
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(3) If located in a residential area, a location that is as far as possible from 
any structure approved for a residential use. 
 
 

(c) Support Structures in Public Rights-of-Way. The City prefers small wireless 
facilities to be installed on support structures in the public rights-of-way, ordered 
from most preferred to least preferred, as follows: 

(1) Existing or replacement streetlight poles; 

(2) New, non-replacement streetlight poles; 

(3) New or replacement traffic signal poles; 

(4) New, non-replacement poles; 

 (5) Existing or replacement wood utility poles. 
 

(d) Prohibited Support Structures in Public Rights-of-Way. The City prohibits 
small wireless facilities to be installed on the following support structures: 

(1) Decorative poles; 

(2) Signs; 

(3) Any utility pole scheduled for removal or relocation within 12 months from 
the time the approval authority acts on the small wireless facility permit 
application; 

(4) New, non-replacement wood poles. 

SECTION 2.7. DESIGN STANDARDS 

(a) General Standards. 

(1) Noise. Noise emitted from small wireless facilities and all accessory 
equipment and transmission equipment must comply with all applicable 
City noise control standards. 

(2) Lights. Small wireless facilities shall not include any lights that would be 
visible from publicly accessible areas, except as may be required under 
Federal Aviation Administration, FCC, other applicable regulations for 
health and safety. All equipment with lights (such as indicator or status 
lights) must be installed in locations and within enclosures that mitigate 
illumination impacts visible from publicly accessible areas. The provisions 
in this subsection (a)(2) shall not be interpreted or applied to prohibit 
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installations on streetlights or luminaires installed on new or replacement 
poles as may be required under this Policy. 

(3) Landscape Features. Small wireless facilities shall not displace any other 
existing landscape features unless: (A) such displaced landscaping is 
replaced with native and/or drought-resistant plants, trees or other 
landscape features approved by the approval authority and (B) the 
applicant submits and adheres to a landscape maintenance plan. The 
landscape plan must include existing vegetation, and vegetation proposed 
to be removed or trimmed, and the landscape plan must identify proposed 
landscaping by species type, size and location. Landscaping and 
landscape maintenance must be performed in accordance with all 
applicable provisions of the Banning Municipal Code.  

(4) Site Security Measures. Small wireless facilities may incorporate 
reasonable and appropriate site security measures, such as locks and 
anti-climbing devices, to prevent unauthorized access, theft or vandalism. 
The approval authority shall not approve any barbed wire, razor ribbon, 
electrified fences or any similarly dangerous security measures. All 
exterior surfaces on small wireless facilities shall be constructed from or 
coated with graffiti-resistant materials. 

(5) Signage; Advertisements. All small wireless facilities must include 
signage or a tamper proof tag not to exceed one (1) square feet in sign 
area that accurately identifies the site owner/operator, the 
owner/operator's site name or identification number and a toll-free, 24/7 
emergency number to the owner/operator's network operations center. 
Small wireless facilities may not bear any other signage or advertisements 
unless expressly approved by the City, required by law or recommended 
under FCC, Occupational Safety and Health Administration or other 
United States governmental agencies for compliance with RF emissions 
regulations. 

(6) Compliance with Health and Safety Regulations. All small wireless 
facilities shall be designed, constructed, operated and maintained in 
compliance with all generally applicable health and safety regulations, 
which includes without limitation all applicable regulations for human 
exposure to RF emissions and compliance with the federal Americans with 
Disabilities Act of 1990 (42 U.S.C. §§ 12101 et seq.). 

(7) CPUC and SCJPC Rules, Regulations, and Orders. Small wireless 
facilities must comply with all applicable rules, regulations and orders of 
the CPUC. Such CPUC rules, regulations and orders include, but are not 
limited to, General Order 95 and 128, which establish minimum separation 
from electrical lines. Small wireless facilities proposed to be attached to 
poles owned or operated by the Banning Electrical Utility, must also 
comply with all applicable rules and regulations of the SCJPC. In the event 
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of any conflict between any provision of this Policy and the provisions of 
the CPUC or SCJPC rules, regulations and orders, the rules, regulations 
and/or orders shall govern. 
 
  

(b) Small Wireless Facilities within Public Rights-of-Way. 

(1) Antennas. 

(A) Concealment. All antennas and associated mounting equipment, 
hardware, cables or other connecters must be completely 
concealed within an opaque antenna shroud or radome. The 
antenna shroud or radome must be painted a flat, non-reflective 
color to match the underlying support structure. 

(B) Antenna Volume. Each individual antenna may not exceed three 
cubic feet in volume. 

(2) Accessory Equipment. 

(A) Installation Preferences. All non-antenna accessory equipment 
shall be installed in accordance with the following preferences, 
ordered from most preferred to least preferred: (i) underground in 
any area in which the existing utilities are primarily located 
underground; (ii) on the pole or support structure; or (iii) integrated 
into the base of the pole or support structure. Applications that 
involve lesser-preferred installation locations may be approved so 
long as the applicant demonstrates that no more preferred 
installation location would be technically feasible as supported by 
clear and convincing evidence in the written record. 

(B) Undergrounded Accessory Equipment. All undergrounded 
accessory equipment must be installed in an environmentally 
controlled vault that is load-rated to meet the City's standards and 
specifications. Underground vaults located beneath a sidewalk 
must be constructed with a slip-resistant cover. Vents for airflow 
shall be flush-to-grade when placed within the sidewalk and may 
not exceed two feet above grade when placed off the sidewalk. 
Applicants shall not be permitted to install an underground vault in 
a location that would cause any existing tree to be materially 
damaged or displaced. 

(C) Pole-Mounted Accessory Equipment. All pole-mounted 
accessory equipment must be installed flush to the pole to minimize 
the overall visual profile. If any applicable health and safety 
regulations prohibit flush-mounted equipment, the maximum 
separation permitted between the accessory equipment and the 
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pole shall be the minimum separation required by such regulations. 
All pole-mounted equipment and required or permitted signage 
must be placed and oriented away from adjacent sidewalks and 
structures. Pole-mounted equipment may be installed behind street, 
traffic or other signs to the extent that the installation complies with 
applicable public health and safety regulations. All cables, wires 
and other connectors must be routed through conduits within the 
pole, and all conduit attachments, cables, wires and other 
connectors must be concealed from public view. To the extent that 
cables, wires and other connectors cannot be routed through the 
pole, applicants shall route them through a single external conduit 
or shroud that has been finished to match the underlying support 
structure.  Exposed cables or wires are prohibited. 

(D) Base-Mounted Accessory Equipment. All base-mounted 
accessory equipment must be installed within a shroud, enclosure 
or pedestal integrated into the base of the support structure. All 
cables, wires and other connectors routed between the antenna 
and base-mounted equipment must be concealed from public view. 

(E) Ground-Mounted Accessory Equipment. The approval authority 
shall not approve any ground-mounted accessory equipment 
including, but not limited to, any utility or transmission equipment, 
pedestals, cabinets, panels or electric meters, unless specific and 
unique conditions of the site would make ground mounting less 
aesthetically and visually intrusive to public view, than an otherwise 
preferred location, as set forth in a written finding by the approval 
authority. 

(F) Accessory Equipment Volume. All accessory equipment 
 associated with a small wireless facility installed above ground level 
 shall not cumulatively exceed: (i) nine (9) cubic feet in volume if 
 installed in a residential district; or (ii) seventeen (17) cubic feet in 
 volume if installed in a non-residential district. The volume 
 calculation shall include any shroud, cabinet or other concealment 
 device used in connection with the non-antenna accessory 
 equipment. The volume calculation shall not include any equipment 
 or other improvements placed underground. 

(3) Streetlights. The City may require applicants that propose to install small 
wireless facilities on an existing streetlight to remove and replace the 
existing streetlight with one substantially similar to the design(s) for small 
wireless facilities on streetlights described in any and all applicable City 
and/or Banning Electric Utility policies and standards, as applicable. To 
mitigate any material changes in the streetlighting patterns, the 
replacement pole must: (A) be located as close to the removed pole as 
possible; (B) be aligned with the other existing streetlights; and (C) include 
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a luminaire at substantially the same height and distance from the pole as 
the luminaire on the removed pole. All antennas must be installed above 
the pole within a single, canister style shroud or radome that tapers to the 
pole. 

(4) Wood Utility Poles. To the extent permitted or allowed by the SCJPC 
pole attachment rules or regulations, applicants that propose to install 
small wireless facilities on an existing wood utility pole must install all 
antennas in a radome above the pole unless the applicant demonstrates 
that mounting the antennas above the pole would be technically infeasible 
as supported by clear and convincing evidence in the written record. Side-
mounted antennas on a stand-off bracket or extension arm must be 
concealed within a shroud. All cables, wires and other connectors must be 
concealed within the radome and stand-off bracket. The maximum 
horizontal separation between the antenna and the pole shall be the 
minimum separation required by applicable health and safety regulations. 

(5) New, Non-Replacement Poles. Applicants that propose to install a 
small wireless facility on a new, non-replacement pole must install a new 
streetlight substantially similar to the City's and/or Banning Electric 
Utility’s standards and specifications but designed to accommodate 
wireless antennas and accessory equipment located immediately 
adjacent to the proposed location. If there are no existing streetlights in 
the immediate vicinity, then, subject to approval of the Banning Electric 
Utility, if applicable, the applicant may install a metal or composite pole 
capable of concealing all the accessory equipment either within the pole 
or within an integrated enclosure located at the base of the pole. The 
pole diameter shall not exceed twelve (12) inches and any base 
enclosure diameter shall not exceed sixteen (16) inches. All antennas, 
whether on a new streetlight or other new pole, must be installed above 
the pole within a single, canister style shroud or radome that tapers to 
the pole. 

(6) Encroachments over Private Property. Small wireless facilities may not 
encroach onto or over any private or other property outside the public 
rights-of-way without the property owner's express written consent. 

(7) Backup Power Sources. Fossil-fuel based backup power sources shall 
not be permitted within the public rights-of-way; provided, however, that 
connectors or receptacles may be installed for temporary backup power 
generators used in an emergency declared by federal, state or local 
officials. 

(8) Obstructions; Public Safety and Circulation. Small wireless facilities 
and any associated equipment or improvements shall not physically 
interfere with or impede access to any: (A) worker access to any above-
ground or underground infrastructure for traffic control, streetlight or 
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public transportation, including without limitation any curb control sign, 
parking meter, vehicular traffic sign or signal, pedestrian traffic sign or 
signal, barricade reflectors; (B) access to any public transportation 
vehicles, shelters, street furniture or other improvements at any public 
transportation stop; (C) worker access to above-ground or underground 
infrastructure owned or operated by any public or private utility agency; 
(D) fire hydrant or water valve; (E) access to any doors, gates, sidewalk 
doors, passage doors, stoops or other ingress and egress points to any 
building appurtenant to the rights-of-way; or (F) access to any fire escape.   
Above ground improvements must be setback a minimum of 2 feet from 
existing or planned sidewalks, trails, curb faces or road surfaces. 

(9) Utility Connections. All cables and connectors for telephone, data 
backhaul, primary electric and other similar utilities must be routed 
underground in conduits large enough to accommodate future collocated 
wireless facilities. Undergrounded cables and wires must transition directly 
into the pole base without any external doghouse. All cables, wires and 
connectors between the underground conduits and the antennas and 
other accessory equipment shall be routed through and concealed from 
view within: (A) internal risers or conduits if on a concrete, composite or 
similar pole; or (B) a cable shroud or conduit mounted as flush to the pole 
as possible if on a wood pole or other pole without internal cable space. 
The approval authority shall not approve new overhead utility lines or 
service drops merely because compliance with the undergrounding 
requirements would increase the project cost. 

(10) Spools and Coils. To reduce clutter and deter vandalism, excess fiber 
optic or coaxial cables shall not be spooled, coiled or otherwise stored on 
the pole outside equipment cabinets or shrouds. 

(11) Electric Meters. Small wireless facilities shall use flat-rate electric 
service or other method that obviates the need for a separate above-
grade electric meter. If flat-rate service is not available, applicants may 
install a shrouded smart meter. The approval authority shall not approve 
a separate ground-mounted electric meter pedestal unless required by 
Banning Electric Utility or other utility company. 

(12) Street Trees. To preserve existing landscaping in the public rights-of-way, 
all work performed in connection with small wireless facilities shall not 
cause any street trees to be trimmed, damaged or displaced. If any street 
trees are damaged or displaced, the applicant shall be responsible, at its 
sole cost and expense, to plant and maintain comparably sized 
replacement trees approved by the approval authority at the site for the 
duration of the permit term. 

(13) Lines of Sight. No wireless facility shall be located so as to obstruct 
pedestrian or vehicular lines-of-sight or sight distance, or in any other 
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location determined by the City’s traffic engineer as creating any risk to 
the public health and safety. 
 
 

(c) Small Wireless Facilities Outside of Public Rights-of-Way 

(1) Setbacks. Small wireless facilities on private property may not encroach 
into any applicable setback for structures in the subject zoning district. 

(2) Backup Power Sources. The Director shall not approve any fossil fuel 
generators or other similarly noise or odor producing generators in or 
within 250 feet from any residence; provided, however, the Director may 
approve sockets or other connections used for temporary backup 
generators. 

(3) Parking; Access. Any equipment or improvements constructed or 
installed in connection with any small wireless facilities must not reduce 
any parking spaces below the minimum requirement for the subject 
property. Whenever feasible, small wireless facilities must use existing 
parking and access rather than construct new parking or access 
improvements. Any new parking or access improvements must be the 
minimum size necessary to reasonably accommodate the proposed use 
and comply with all applicable development standards. 

(4) Freestanding Small Wireless Facilities. All new poles or other 
freestanding structures that support small wireless facilities must be made 
from a metal or composite material capable of concealing all the 
accessory equipment, including cables, mounting brackets, radios, and 
utilities, either within the support structure or within an integrated 
enclosure located at the base of the support structure. All antennas must 
be installed above the pole in a single, canister-style shroud or radome. 
The support structure and all transmission equipment must be painted 
with flat/neutral colors that match the support structure. The pole diameter 
shall not exceed twelve (12) inches and any base enclosure diameter shall 
not exceed sixteen (16) inches. 

(5) Small Wireless Facilities on Existing Buildings. 

(A) All components of building-mounted wireless facilities must be 
completely concealed and architecturally integrated into the existing 
facade or rooftop features with no visible impacts to or visibility from 
any publicly accessible areas. Examples include, but are not limited 
to, antennas and wiring concealed behind existing parapet walls or 
facades replaced with RF-transparent material and finished to 
mimic the replaced materials. 
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(B) If the applicant demonstrates with clear and convincing evidence 
that integration with existing building features is technically 
infeasible, the applicant may propose to conceal the wireless facility 
within a new architectural element designed to match or mimic the 
architectural details of the building including length, width, depth, 
shape, spacing, color, and texture. 
 

(6) Small Wireless Facilities on Existing Lattice Tower Utility Poles 

(A) Antennas must be flush-mounted to the side of the pole and 
designed to match the color and texture of the pole. If 
technologically infeasible to flush-mount an antenna, it may be 
mounted on an extension arm that protrudes as little as possible 
from the edge of the existing pole provided that the wires are 
concealed inside the extension arm. The extension arm shall match 
the color of the pole. 

(B) Wiring must be concealed in conduit that is flush-mounted to the 
pole. The conduit and mounting hardware shall match the color of 
the pole. 

(C) All accessory equipment must be placed underground unless 
undergrounding would be technically infeasible as supported by 
clear and convincing evidence in the written record. Above-ground 
accessory equipment mounted on a pole, if any, shall be enclosed 
in a cabinet that matches the color and finish of the structures on 
which they are mounted. Above-ground cabinets not mounted on a 
structure, if any, shall be dark green in color.   

(D) No antenna or accessory equipment shall be attached to a utility 
line, cable or guy wire. 

(E) The installation must otherwise comply with the SCJPC pole 
attachment rules, and rules and regulations of the Banning Electric 
Utility or other utility pole owner. 

(7) Small Wireless Facilities on Existing Wood Utility Poles. 

(A) All antennas must be installed within a cylindrical shroud (radome) 
above the top of the pole unless the applicant demonstrates that 
mounting antennas above the pole would be technically infeasible 
as supported by clear and convincing evidence in the written 
record. 

(B) All antennas must be concealed within a shroud (radome) designed 
to match the color or the pole, except as described in (7) (E). 
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(C) No antenna or accessory equipment shall be attached to a utility 
line, cable or guy wire. 

(D) If it is technically infeasible to mount an antenna above the pole it 
may be flush-mounted to the side of the pole. If it is technically 
infeasible to flush-mount the antenna to the side of the pole it may 
be installed at the top of a stand-off bracket/extension arm that 
protrudes as little as possible beyond the side of the pole. Antenna 
shrouds on stand-off brackets must be a medium gray color to 
blend in with the daytime sky. 

(E) Wires must be concealed within the antenna shroud, extension 
bracket/extension arm and conduit that is flush-mounted to the 
pole. The conduit and mounting hardware shall match the color of 
the pole. 

(F) All accessory equipment must be placed underground, unless 
undergrounding would be technically infeasible as supported by 
clear and convincing evidence in the written record. Above ground 
accessory equipment mounted on a pole, if any, shall be enclosed 
in a cabinet that matches the color and finish of the pole. Above-
ground cabinets not mounted on a structure, if any, shall be dark 
green in color. 

(G) The installation must otherwise comply with the SCJPC pole 
attachment rules, and rules and regulations of the Banning Electric 
Utility or other utility pole owner. 
 
 

SECTION 2.8 ADMINISTRATIVE VARIANCE.  An administrative variance from 
the strict locational or physical requirements of this Policy may be granted by the 
approval authority in his or her discretion, when it is shown to the approval 
authority’s satisfaction based on substantial evidence that, because of special, 
unique circumstances applicable to the proposed location, the strict application of 
the requirements of this Policy would deprive the applicant of privileges enjoyed 
by other permittees in the vicinity operating a similar facility. Any administrative 
variance granted shall be subject to such conditions as will assure that the 
adjustment thereby authorized shall not constitute a grant of special privileges 
inconsistent with the limitations upon other wireless providers seeking to locate 
any small wireless facility in the area where such property is situated. 
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CITY OF BANNING 
CITY COUNCIL REPORT 

 
 

 
TO:   CITY COUNCIL 
 
FROM:   Doug Schulze, ICMA-City Manager 
 
PREPARED BY: Tom Miller, Electric Utility Director 
 
MEETING DATE: May 14, 2019 
 
SUBJECT: Revision and update of Electric Rule #10 – Adjustments for 

Customer Billing 
 

 
RECOMMENDED ACTION: 
 
Staff recommends discussion and possible action to replace and revise Electric Rule 
#10 – Disputed or Erroneous Bills, adopted by City Council on June 26,1975 by 
Resolution 1975-23. 
 
Action:  Approve City Council Resolution 2019-___ Adopting the replacement, revision, 
and renaming of Electric Rule #10 – Adjustment for Customer Billing. 
 
 
GOAL STATEMENT:   
 
To provide guidance to staff for addressing customer electric billing concerns.   
 
 
COMMITTEE RECOMMENDATION:  
 
Staff did not seek any Committee input on Electric Rule #10.  
 
BACKGROUND: 
 
Banning Electric Utility is a not-for-profit publicly-owned load serving retail electrical 
energy distribution utility for end-use customers.  The Utility is locally governed by the 
City Council of the City of Banning and has the sole rights and authorities to resolve, 
declare, direct, approve, adopt, and establish rules and regulation of the Utility, including 
amending or revising utility rules and regulations from time-to-time. 
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In this case, staff has caused Electric Rule #10 to be reviewed and is recommending the 
replacement and revision of the rule as a matter of sound business practice. 
 
JUSTIFICATION: 
 
Electric Rule #10 – Disputed or Erroneous Bills was last approved by City Council in 
June of 1975.  Since that time, a number of laws have been changed and the regulations 
updated that should be considered today.  Additionally, the First Missionary Baptist 
Church made an inquiry that prompted a review of their past and current billing.  Upon 
review its was discovered that the demand readings were incorrect.  Staff was able to 
pinpoint the problem and recommended a refund of significant overcharges.  A portion of 
the proposed refund is outside the timeframe of the rule.  Also, the rule does not provide 
for refund when there is a mutual agreement to do so.  This prompted staff to review and 
propose replacement and modernization of a new Electric Rule #10 – Adjustments for 
Customer Billing. 
 
The staff collaborated with the city attorney in updating the rule being proposed. 
 
FISCAL IMPACT: 
 
Should electric billing adjustments arise under the course of normal operations, the 
overall impact is negligible.  However, if a billing adjustment crosses fiscal years, the 
impact to current revenues may increase or decrease revenues according to the specific 
case. 
 
OPTIONS:  
 

1. Approve as recommended 
2. Approve with amendments 
3. Provide alternative direction 
4. Do not approve 

 
ATTACHMENTS: 
 

1. Old Electric Rule #10 – Dispute or Erroneous Bills 
2. New Electric Rule #10 – Adjustment for Customer Billing 
3. Jim Steffens’ Memorandum of April 26, 2019 regarding First Missionary Baptist 

Church billing adjustment 
 
 
Approved by: 
 
 
      
Douglas Schulze 
City Manager 
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ATTACHMENT 1 
(Resolution 2019-___) 
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RESOLUTION 2019-___ 
 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY COUNCIL OF 
THE CITY OF BANNING, CALIFORNIA, APPROVING THE 
REPLACEMENT AND REVISION OF ELECTRIC RULE #10 – 
ADJUSTMENTS FOR CUSTOMER BILLING. 

 
 WHEREAS, Banning Electric Utility is a not-for-profit publicly-owned retail 
electrical energy distribution provider and load serving entity; and, 
 
 WHEREAS the City Council of the City of Banning has the sole rights and 
authorities to resolve, declare, direct, approve, adopt, and establish rules and regulations 
of the Utility, including amending or revising utility rules and regulations from time-to-time; 
and, 
 
 WHEREAS, the electric utility director is responsible for implementing and 
administering the Utility’s rules and regulations as resolved by City Council, and 
 
 WHEREAS, customers of the Utility agree to abide by the rules and regulation as 
a condition of service.  
 
 NOW, THEREFORE, BE IT RESOLVED, the City Council of the City of Banning 
declares, determines, and orders as follows: 
 
SECTION 1.  Approves the revised Electric Rule #10 – Adjustments for Customer Billing 
and directs the electric utility director to implement the rule immediately. 
 
SECTION 2.  Recognizes the new Electric Rule #10, supports staff’s billing adjustment 
for the First Missionary Baptist Church, and accepts staff’s exception report for the 
church’s billing adjustment. 
 
SECTION 3. The City Clerk shall certify to the adoption of this resolution and shall cause 
a certified resolution to be filed in the book or original resolutions. 
 
 PASSED, APPROVED, AND ADOPTED this 14th day of May, 2019. 
 
 
        ________________________ 
        Arthur L. Welch, Mayor 
        City of Banning 
 
ATTEST: 
 
___________________________ 
Daryl Betancur, Deputy City Clerk 
City of Banning 
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CERTIFICATION 
 

I, Daryl Betancur, Deputy City Clerk of the City of Banning, California, do hereby certify 
that the foregoing Resolution No. 2019-____ was duly adopted by the City Council of 
the City of Banning, California, at a regular meeting thereof held on the 14th day of 
May, 2019, by the following vote, to wit: 
 
AYES:   
 
NOES: 
 
ABSTAIN: 
 
ABSENT: 
 
 
       ____________________________  
       Daryl Betancur, Deputy City Clerk  
       City of Banning  
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CITY OF BANNING 
CITY COUNCIL REPORT 

 
 

 
TO:   CITY COUNCIL 
 
FROM:   Douglas Schulze, City Manager 
 
MEETING DATE: May 14, 2019 
 
SUBJECT: Resolution amending the Classification and Compensation 

Plan to Delete the Position of Community Services Director, 
Create a new position of Parks & Recreation Director, and 
approving the Parks & Recreation Director job description 

 
 

 
RECOMMENDED ACTION: 
 
Adopt a Resolution amending the Classification and Compensation Plan to delete the 
position of Community Services Director, create a new position of Parks & Recreation 
Director, and approving a job description for the Parks & Recreation Director (attached). 
 
BACKGROUND: 
 
The Community Services Director position will become vacant in mid-June due to the 
retirement of Director Heidi Meraz. The Community Services Department is currently 
responsible for parks, recreation and community transit services. However, transit 
services is planned to be assigned to Fleet Maintenance within the Public Works 
Department when Pass Transit is dissolved on July 1, 2019. As a result, the Community 
Services Department will focus its resources on parks and recreation programs. The 
Community Services Department will then be renamed, Parks and Recreation 
Department. 
 
Banning Municipal Code Section 2.08.080 (B) authorizes the City Manager to 
consolidate or combine offices, positions, departments or units under his or her 
direction; provided, however, that any major administrative reorganization affecting city 
finances shall be subject to concurrence by a formal vote of the City Council. While 
shifting transit responsibilities to the Public Works Department is not considered a major 
administrative reorganization and will have minimal impact on city finances, the City 
Council may wish to determine if formal action on the administrative reorganization is 
desired by a majority of members. 
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The classification of the Parks and Recreation Director position is proposed to remain 
at the D92 level, which is the current classification of the Community Services Director 
position. 
 
 
FISCAL IMPACT:  
 
The proposed reorganization and approval of the Parks & Recreation Director job 
description is cost neutral because of the concurrent deletion of the Community Services 
Director position. However, costs will be shifted from Community Services (Parks & 
Recreation) to Public Works in connection with the shifting of an Executive Assistant 
position that will move from Community Services to Public Works. 
 
ATTACHMENTS: 

1. Resolution amending the Classification and Compensation Plan to eliminate the 
Community Services Director position and add the Parks & Recreation Director 
position; 

2. Parks and Recreation Director Job Description 
 
Approved by: 
 
 
 
      
Douglas Schulze 
City Manager  
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RESOLUTION NO. 2019-______ 

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BANNING, CALIFORNIA, 
AMENDING THE CLASSIFICATION & COMPENSATION PLAN FOR THE CITY OF 
BANNING TO DELETE THE COMMUNITY SERVICES DIRECTOR POSITION AND 
ADD THE POSITION OF PARKS AND RECREATION DIRECTOR AND APPROVE A 
JOB DESCRIPTION IN CONNECTION THEREWITH 

 WHEREAS, it is necessary to amend the City’s Classification Plan from time to 
time to maintain a current plan which reflects the nature of work, organizational structure, 
or otherwise provide for efficient operation of the various departments of the City; and 

 WHEREAS, the Classification and Compensation Plan has been updated to reflect 
changes in job descriptions; and 

 WHEREAS, additions or changes to job descriptions, job titles and/or pay ranges 
require Council approval; and 

 WHEREAS, the City Manager has recommended the deletion of the Community 
Services Director position and the creation of a new Director of Parks and Recreation 
position.  

 NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Banning 
as follows: 

 SECTION 1.   The City Council approves the following position update and 
changes to the City’s Classification and Compensation Plan: 

  A. Delete the position of Community Services Director; and 

  B. Create the position of Parks and Recreation Director; and 

  C. Set the salary level for the new Parks and Recreation Director 
position at the same level as the former Community Services Director Position. 

 SECTION 2.  The City Council hereby approves the new job description, 
classification and compensation for the Parks and Recreation Director position as 
provided on Exhibit “A,” attached hereto to this Resolution. 

 SECTION 3.  That the City Council approve the Classification and Compensation 
plan – Schedule “A” as provided on “Exhibit B,” attached hereto to this Resolution. 

 SECTION 4.  The City Clerk shall certify to the adoption of this resolution and shall 
cause a certified resolution to be filed in the book of original resolutions. 

 

PASSED, APPROVED AND ADOPTED this 14th day of May, 2019. 
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        Arthur L. Welch, Mayor 
        City of Banning 

 

ATTEST: 

 

 

      
Daryl Betancur, Deputy City Clerk 
City of Banning 
 
 
APPROVED AS TO FORM AND 
LEGAL CONTENT: 
 
 
      
Kevin G. Ennis, City Attorney 
Richards, Watson & Gershon 
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CERTIFICATION: 
 

I, Daryl Betancur, Deputy City Clerk of the City of Banning, California, do hereby certify 
that the foregoing Resolution 2019-____, was duly adopted by the City Council of the City 
of Banning, California, at a regular meeting thereof held on the 14th day of May, 2019, by 
the following vote, to wit: 
 
AYES: 
 
NOES: 
 
ABSTAIN: 
 
ABSENT: 
 
 
 
              
       Daryl Betancur, Deputy City Clerk 
       City of Banning, California 
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CITY OF BANNING 
CLASSIFICATION & COMPENSATION PLAN 

REVISED MAY 14, 2019 
RESOLUTION 2019-___ (AMENDING RESOLUTION 2019-45) 

 
MATRIX BY CLASS SERIES/JOB CODE 

 
 

Class Series/Occupational Job 
Group 

Job 
Code 

Classification/Position Salary 
Range 

Bargaining Unit 

 

1000 – CITY ADMINISTRATION SERIES 
City Administration Group 1010 City Manager D13 Council Contract 

 1013 City Attorney D11 Contract 
 1015 Public Information Officer G68 Gen/Confidential 
 1606 Deputy City Clerk G62 Gen/Confidential 
     

Financial Services Group 1105 Administrative Services Director D00 Contract 
 1115 Deputy Finance Director T87 Mgmt/Confidential 
 1160 Purchasing Manager T77 TEAMSTERS 
 1165 Buyer G54 IBEW-G 
 1170 Purchasing Assistant G48 IBEW-G 
 5028 Utility Financial Analyst T76 TEAMSTERS 
 1125 Accountant II G59 IBEW-G 
 1140 Accountant G56 IBEW-G 
 1136 Accounting Specialist G53 IBEW-G 
 1130 Financial Services Specialist G47 IBEW-G 
     

Human Resources Group 1215 Human Resources Manager T83 Mgmt/Confidential 
 1230 Human Resources Technician G54 Gen/Confidential 
 1235 Senior Human Resources Technician G58 Gen/Confidential 
     

Utility Billing Group 1310 Customer Service & Billing Manager T71 TEAMSTERS 
 1335 Lead Customer Service Representative G46 IBEW-G 
 1340 Senior Utility Billing Rep G48 IBEW-G 
 1350 Utility Billing Representative G43 IBEW-G 
 1340 Lead Field Service Representative U55 IBEW-U 
 1325 Field Service Representative U51 IBEW-U 
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Information/Cable Systems 
Group 

1405 Information Technology Manager T78 Mgmt/Confidential 

 1410 Information Technology Analyst G62 Gen/Confidential 
 1420 Information Technology Analyst II G70 Gen/Confidential 
 1415 Multimedia Specialist G60 IBEW-G 
 1510 Cable Services Specialist G44 IBEW-G 
     

Office Support Group 1610 Executive Assistant G57 IBEW-G 
 1601 Management Analyst T68 TEAMSTERS 
 1620 Office Specialist G44 IBEW-G 
 1630 Receptionist G31 IBEW-G 

 

2000 – POLICE SERIES 
Police Group 2010 Police Chief D03 Contract 

 2016 Police Captain P92 Police Mgmt 
 2025 Police Lieutenant P87 Police Mgmt 
 2030A Police Staff/Master Sergeant P78 POA 
 2040 Police Corporal P71 POA 
 2050 Police Officer P67 POA 
 2060 Police Recruit/Trainee N/A At-Will 
     

Police Support Group 2143 Lead Public Safety Dispatcher G56 IBEW-G 
 2110 Public Safety Dispatcher G52 IBEW-G 
 2130 Community Services Officer P48 POA 
 2151 Police Assistant II G48 IBEW-G 
 2152 Police Assistant I G44 IBEW-G 

 
3000-COMMUNITY DEVELOPMENT SERIES 
Community Development Group 3010 Community Development Director D92 Contract 

 3026 Development Project Coordinator G58 IBEW-G 
 3050 Senior Planner T79 TEAMSTERS 
 3020 Associate Planner T68 TEAMSTERS 
 3015 Assistant Planner T63 TEAMSTERS 
 3115 Economic Development Manager T85 Mgmt/Confidential 
     

Development Services Group 3210 Development Services Manager (Building Official) T84 TEAMSTERS 
 3215 Senior Building Inspector G67 IBEW-G 
 3220 Building Inspector G62 IBEW-G 
 3230 Code Compliance Officer G58 IBEW-G 
 3235 Senior Code Compliance Officer G64 IBEW-G 
 3240 Building Permit Specialist G55 IBEW-G 
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3300-COMMUNITY SERVICES GROUP 
Community Services Group 3310 Parks and Recreation Director D92 Contract 

 3315 Community Services Manager T68 TEAMSTERS 
 3360 Transit Field Supervisor G59 IBEW-G 
 3325 Recreation Coordinator G51 IBEW-G 
 3328 Program Coordinator G49 IBEW-G 
 3350 Lead Bus Driver/Trainer G55 IBEW-G 
 3340 Bus Driver G47 IBEW-G 

 
4000-PUBLIC WORKS SERIES 
Public Works Management Group 4400 Public Works Director/City Engineer D00 Contract 
Streets/Parks Group 4210 Public Works Superintendent 7T8 TEAMSTERS 

 4230 Work Release Crew Leader G50 IBEW-G 
 4240 Senior Maintenance Worker G50 IBEW-G 
 4250 Maintenance Worker G45 IBEW-G 
 4260 Motor Sweeper Operator G50 IBEW-G 

Engineering Group 4300 City Engineer T85 TEAMSTERS 
 4350 Senior Civil Engineer T82 TEAMSTERS 
 4320 Associate Civil Engineer T76 TEAMSTERS 
 4325 Assistant Civil Engineer T68 TEAMSTERS 
 4330 Public Works Inspector G62 IBEW-G 
 4340 Engineering Services Assistant G48 IBEW-G 
     

General Maintenance and 
Support Group 

4410 Fleet Manager T75 TEAMSTERS 

 4420 Fleet Maintenance Mechanic G53 IBEW-G 
 4425 Lead Fleet Maintenance Mechanic   G56    IBEW-G 
 4430 Building Maintenance Specialist G53 IBEW-G 
 4441 Community Center Caretaker G36 IBEW-G 
 4450 Warehouse Services Specialist U52 IBEW-U 
     

Water/Wastewater Group 4115 Water/Wastewater Superintendent T78 TEAMSTERS 
 4130 Water Crew Supervisor U60 IBEW-U 
 4135 Water Production Operator I/II U52/57 IBEW-U 
 4140 Water Services Worker U52 IBEW-U 
 4155 Wastewater Collection System Supervisor U60 IBEW-U 
 4145 Wastewater Collection System Technician U52 IBEW-U 
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 4132 Water Valve Flushing Crew Lead U56 IBEW-U 
 4133 Water Construction Crew Lead U56 IBEW-U 
 4131 Water Meter Crew Lead U56 IBEW-U 

 
 

5000 ELECTRIC UTILITIES SERIES 
Electric Services & Operations 
Group 

5001 Electric Utility Director D00 Contract 

 5021 Power Resource & Revenue Administrator T85 TEAMSTERS 
 5022 Electric Engineering Manager T85 TEAMSTERS 
 5025 Associate Electrical Engineer T76 TEAMSTERS 
 5028 Utility Financial Analyst T76 TEAMSTERS 
 5029 Senior Electric Service Planner U79 IBEW-U 
 5030 Electric Service Planner U77 IBEW-U 
 5050 Public Benefits Coordinator U55 IBEW-U 
 5055 Utility Services Assistant U48 IBEW-U 
 5053 Assistant Electric Service Planner U57 IBEW-U 
 5110 Electric Operations & Maintenance Manager T85 TEAMSTERS 
 5120 Powerline Crew Supervisor U79 IBEW-U 
 5130 Powerline Technician U75 IBEW-U 
 5140 Powerline Apprentice U67/ 73 IBEW-U 
 5150 Electric Services Worker U52 IBEW-U 
 5161 Substation Test Technician U75 IBEW-U 
 5160 Electric Meter Test Technician U75 IBEW-U 
 5170 Apprentice Electric Meter Test Technician U67 / 73 IBEW-U 
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ATTACHMENT 2 
Parks and Recreation 

Director Job Description 
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JOB DESCRIPTION 

TITLE: Parks & Recreation Director JOB CODE:  
DEPARTMENT: Parks & Recreation EFFECTIVE DATE:  
REPORTS TO: City Manager FLSA STATUS: Exempt 
SUPERVISES: Recreation Manager, Program Coordinator, 
and Parks Maintenance Workers 

UNION STATUS: Unrepresented 

 
JOB PURPOSE/SUMMARY 
The Parks & Recreation Director is responsible for overall leadership and management of the Parks & 
Recreation Department.  The Director manages, plans, organizes, directs and administers various 
recreation programs and special events for the community, including the maintenance of parks and 
related facilities; plans, directs, and supervises the work of full- and part-time staff; manages the 
Department budget; provides staff support to City Commissions and Committees; facilitates the use of all 
City parks and athletic resources to community sports organizations; coordinates assigned activities with 
other City Departments, outside organizations, and the general public; provides highly-responsible and 
complex administrative support to the City Manager. 
 
 

 
 
 

ABOUT THE CITY OF BANNING 
The City of Banning is located in the San Gorgonio Pass area of Southern California. The community 
of over 30,000 people is diverse with income levels slightly lower than other areas of Riverside 
County. However, growth and development is occurring rapidly, which will create new jobs, increase 
the population and raise income levels. Our employees are the most important asset in preserving our 
Proud History, Creating a Prosperous Tomorrow, and in responding to the community’s needs. The 
City provides competitive salaries, outstanding benefits and professional growth opportunities. 
 
CITY VISION 
The City of Banning promotes and supports a high quality of life that ensures a safe and friendly 
environment, fosters new opportunities and provides responsible, fair treatment to all and is the pride of 
its citizens. 
 
CORE VALUES 
 Customer Service Excellence: We excel in what we do by staying responsive, flexible, patient, 

effective, and professional. 
 Integrity: We are ethical, accountable and compliant with our responsibility to the public and 

community. 
 Teamwork: We work together and maintain great communication and respect and foster a fun and 

enjoyable atmosphere to take pleasure in what we do. 
 Yes-Minded: We recognize diversity and maintain a positive attitude to do all we can to serve the 

community in the safest and most responsible manner. 
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PERFORMANCE EXPECTATIONS 
• Leadership: Contributes to a positive work culture consistent with the City of Banning 

Leadership Philosophy, actively welcomes new approaches to public service and supports 
change and process improvements at all levels within the organization. 

• Management: Able to independently assess and organize personal work performance while 
contributing to the overall organization. 

• Teamwork: Demonstrates ability and willingness to work collaboratively with a team. 
• Communication: Communicates effectively with peers, supervisors, subordinates, and 

individuals to who service is provided. 
 
ESSENTIAL FUNCTIONS 
 Functions as a member of the City’s management team and works closely with the City Manager, 

Department Directors, and City Council on activities related to strategic planning and the 
development of City vision, mission and values. 

 Assume management responsibility for all services and activities of the Parks & Recreation 
Department within limits prescribed by law and in accordance with established guidelines.  

 Assume management responsibility for the maintenance of all parks and related facilities. 
 Ensures that the Department’s programs are implemented in a manner consistent with the City’s 

goals and policies; determines major departmental policies, performs short- and long-range planning 
activities, and sets direction, goals, objectives and priorities for the department. 

 Supervise, promote, implement, coordinate, and evaluate various recreational programs for children 
and adults including the annual 4th of July Celebration, senior center, Stagecoach Days, Holiday Tree 
Lighting, summer youth camp, annual Disaster Expo, and specialized one-day sports events and 
programs. 

 Participate in the negotiation, development, planning, design and implementation of related City 
Capital Improvement Projects as well as capital improvements to existing facilities. 

 Continuously monitor and evaluate the efficiency and effectiveness of Department methods, 
procedures and programs; assess and monitor workload; identify and implement opportunities for 
improvement; review with City Manager where appropriate. 

 Facilitate use of all City athletic resources to community sports organizations; supervise operations of 
all City athletic facilities. 

 Prepares a variety of complex analytical and statistical reports and presentations. 
 Coordinates Departmental activities with City sports organizations and other City departments. 
 Respond to and resolve sensitive and difficult public inquiries and complaints. 
 Develop, prepare, and administer Department budget, including preparing cost estimates and 

justifications for budget recommendations, researching and recommending Capital Improvement 
Projects, and monitoring and controlling expenditures. 

 Develop and implement Department policies, procedures, and fee schedules; evaluate equity and 
adequacy of policy and fee schedules on an on-going basis; make revision recommendations as 
needed. 

 Oversee Recreation Department Customer Relations Program. 
 Work closely with the School District regarding joint-use and capital improvements of facilities. 
 Maintain close contact with school officials and community groups regarding program offerings and 

coordination of services. 
 Promote and publicize recreation programs and activities; prepare and coordinate the development of 

program and event publicity, including flyers, brochures, news releases, etc. 
 Review and approve manuals, reports, flyers, press releases, etc., produced by subordinate staff. 
 Prepare and maintain records and evaluation reports on new and on-going program offerings. 
 Provide staff support to the City’s Parks and Recreation Commission. 
 Provides managerial assistance and supervision to subordinates in planning and implementing 

programs; selects, trains, motivates, coaches and evaluates staff; establishes and monitors employee 
performance objectives; reviews employee performance evaluations completed by the department 
management team; provides or coordinates staff training. 

 Meets regularly with staff to discuss and resolve priorities, workload and technical issues. 
 Facilitates problem solving in the department and encourages a high degree of communication and 

feedback between employees and supervisors; leads by example by maintaining high standards of 
behavior and performance. 
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 Maintains timely and regular attendance. 
 Performs other duties as assigned. 
 
KNOWLEDGE OF: 
 City organization, operations, policies and procedures. 
 Structure, organization and interrelationships of City departments, agencies and related governmental 

agencies and offices affecting assigned functions. 
 Modern principles of park planning and design. 
 Organizational and management practices as applied to the analysis and evaluation of programs, 

policies and operational needs.  
 Modern principles and practices for developing and implementing a wide variety of recreation, social, 

and leisure activities for children and adults.  
 Rules and regulations governing public meetings. 
 Sources of information related to a broad range of municipal programs, services and administration. 
 Pertinent Federal, State and local laws, codes, regulations, and guidelines affecting recreation 

programs and activities. 
 Principles of human resource management, supervision, training, and performance evaluation. 
 Program and project management techniques and principles. 
 Recreational, social, and cultural needs of the community. 
 Principles of facility supervision, facilitation, and maintenance. 
 Research methods and report preparation and presentation. 
 Management practices in a union environment. 
 Correct English usage, grammar, spelling, punctuation and vocabulary. 
 
ABILITY TO: 
 Develop short- and long-range goals, and plan, assign, coordinate and evaluate the work of 

subordinates. 
 Analyze issues, evaluate alternatives and make logical recommendations based on findings. 
 Administer program goals and objectives; implement initiatives and recommendations in support of 

department and City goals. 
 Foster cooperative group processes and efficiently use resources; delegate tasks and workload 

assignments. 
 Develop and monitor departmental and program/project operating budgets, costs and schedules. 
 Assess and prioritize multiple tasks, projects and demands. 
 Supervise, lead, coach and use best management practices to improve staff performance. 
 Effectively administer a variety of city-wide programs. 
 Interpret and apply city policies, procedures, laws and regulations. 
 Support and model the identified vision, values and behaviors of the organization. 
 Establish and maintain effective working relationships. 
 Assess and monitor community needs; identify opportunities for improving service delivery methods 

and procedures for development and implementation of new program areas. 
 Maintain administrative systems for facility and program scheduling, calendaring, and other functions. 
 Operate a personal computer utilizing a variety of standard and specialized software. 
 Communicate effectively both orally and in writing. 

 
PREFERRED QUALIFICATIONS 
A Bachelor’s Degree from an accredited college or university with major course work in recreation, public 
administration, physical education, or a related field is required. A Master’s degree is preferred. 
 
Five years of increasingly responsible experience in the administration of recreational programming and 
social and cultural programs and services, including three years of management and supervisory 
experience. Experience in park facilities planning and design, as well as developing, planning, 
implementing, and facilitating sports programs is required. 
 
LICENSE AND CERTIFICATION REQUIREMENTS 
 Must obtain a valid California Driver License within thirty (30) days after employment. 
 An acceptable driving record. 
 CPR and First Aid certificates. 
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 Successful completion of a pre-employment background check. 
 Certified Park and Recreation Professional (CPRP) as granted by the National Recreation and Park 

Association (NRPA) is preferred. 
 

WORKING CONDITIONS 
The work environment characteristics described here are representative of those an employee 
encounters while performing the essential functions of this job. Reasonable accommodation may be 
made to enable individuals with disabilities to perform the essential functions. 
 
While performing the duties of this job, the employee occasionally works in outside weather conditions. 
The employee is occasionally exposed to wet and/or humid conditions, high temperatures and toxic or 
caustic chemicals.  
 
The regular work schedule is generally Monday through Friday, 8 am to 5 pm, but may include some 
weekends for special events. Work is primarily performed in an office which is busy, oriented to public 
service and subject to occasional work interruptions. Noise level in the work environment is usually quiet 
while in the office and moderately loud when in the field. Occasional attendance at meetings before or 
after regular work hours is required. 
 
PHYSICAL REQUIREMENTS 
The physical demands described here represent those that must be met by an employee to successfully 
perform the essential functions of this job. Reasonable accommodation may be made to enable 
individuals with disabilities to perform the essential functions. 
 
While performing the duties of this job, the employee is frequently required to walk, sit, talk, and hear. The 
employee is occasionally required to use hands to finger, handle, feel or operate objects, tools, or 
controls and reach with hands and arms. The employee is occasionally required to climb, balance, stoop, 
kneel, crouch, or crawl.  
 
The employee must occasionally lift and/or move up to 50 pounds. Specific vision abilities required by this 
job include close vision, color vision, and the ability to adjust focus 
 
The City of Banning is an equal opportunity employer.  All employees and candidates for employment will 

be recruited, selected, trained, promoted, compensated and, if necessary, disciplined or terminated 
without regard to sex/gender, race, national origin, religion, creed, color, marital status, veteran status, 

age, national origin, pregnancy, sexual orientation, gender identity, disability, genetic information or any 
other basis prohibited by law. 

 
While requirements may be representative of minimum levels of knowledge, skills and abilities to 

perform this job successfully, the incumbent will possess the abilities or aptitudes to perform each duty 
proficiently. This job description does not constitute an employment agreement between the Employer 

and Employee and is subject to change as the needs of the Employer and requirements of the job change. 
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CITY OF BANNING 
BANNING UTILITY AUTHORITY REPORT 

 
 

 
TO:   BANNING UTILITY AUTHORITY 
 
FROM:   Douglas Schulze, City Manager 
 
PREPARED BY: Art Vela, Director of Public Works 
 
MEETING DATE: May 14, 2019 
 
SUBJECT: Adopt Resolution of the Utility Authority, Approving a 

Professional Services Agreement in the Amount of $102,464 
with U.S. Geological Survey for the Continued Implementation 
of a Stream Flow Monitoring Program Related to the San 
Gorgonio Flume 

 

 
RECOMMENDED ACTION: 
 
Adopt Resolution 2019-____ UA:  
 

1. Approving a Professional Services Agreement with U.S. Geological Survey for 
the continued implementation of a stream flow monitoring program related to the 
San Gorgonio Flume in an amount not to exceed $102,464. 
 

2. Authorizing the City Manager or his designee to make necessary budget 
adjustments, appropriations and transfers related to the Professional Services 
Agreement. 
 

3. Authorizing the City Manager to execute the Professional Services Agreement 
with U.S. Geological Survey. 

 
BACKGROUND: 
 
The City continues working with Banning Heights Mutual Water Company and the San 
Gorgonio Pass Water Agency, referred to as the Participating Entities (PE), as they have 
for several years, to secure control of the San Gorgonio Flume once SCE’s Surrender 
Application has been accepted by the Federal Energy Regulatory Commission (FERC).   
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Because a portion of the Flume is located on federal land, once SCE’s Surrender 
Application is accepted by FERC, the PE’s must obtain approval of a Special Use Permit 
(SUP), from the Forest Service for those parts of the San Gorgonio Flume system that 
are not currently covered by an existing right-of-way.  As part of the SUP approval 
process the SUP applicant, in this case the City of Banning, must conduct and provide 
to the Forest Service several studies and analysis to comply with National 
Environmental Policy Act (NEPA) requirements which includes water diversion volumes.  
 
JUSTIFICATION: 
 
Approval of Resolution 2019-___ UA would allow for continuation of the stream 
monitoring program put in place in 2015 at the request of the Forest Service in order to 
provide supporting data that will be incorporated into technical studies submitted to the 
Forest Service.  
 
The request to collect water diversion data by the Forest Service is in line with Senate 
Bill (SB) 88, signed June 24, 2015 and approved by the Office of Administrative Law 
March 21, 2016. SB 88 puts forth measurement and reporting requirements for all water 
right holders that divert more than 10 acre-feet of water per year. Additionally, SB 88 
requires that systems that divert over 1,000 acre-ft. per year must have hourly reading 
of the water being diverted.  The Flume system diverts, on average, 2,000 acre-feet per 
year. Approval of 2019-___ UA would provide the required diversion data to comply with 
SB 88.  
 
Additionally, the stream flow monitoring program will provide real-time data which 
provides staff the opportunity to detect obstructions in the conveyance system allowing 
staff to be dispatched to make the necessary repairs in a timely manner.  
 
FISCAL IMPACT:  
 
If approved, the Professional Service Agreement in the amount of $102,464, will be 
funded by the Water Operations Fund Account 660-6300-471.90-78 (Flume Consultant 
Costs) which is budgeted to cover the term of the agreement. 
 
It is expected that the cost of the services to be provided by the USGS will be shared by 
the City of Banning, Banning Heights Mutual Water Company, San Gorgonio Pass 
Water Agency and Southern California Edison:  
        
City of Banning:     $36,814 
San Gorgonio Pass Water Agency:  $30,000 
Banning Heights Mutual Water Co.: $20,000 
Southern California Edison:  $15,650 
      $102,464 
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ALTERNATIVES:  
 
Reject Resolution 2019-___ UA. Rejection of staff’s recommendation will make it difficult 
to comply with SB88 and may not provide sufficient data to support technical studies. 
 
 
ATTACHMENTS: 
 

1. Resolution 2019-___ UA 
2. U.S. Geological Survey Agreement 

 
 
Approved by: 
 
 
      
Douglas Schulze 
City Manager  
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ATTACHMENT 1 
(Resolution 2019-____ UA) 
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RESOLUTION 2019-___ UA 
 
A RESOLUTION OF THE BANNING UTILITY AUTHORITY OF BANNING, 
CALIFORNIA, APPROVING THE PROFESSIONAL SERVICES AGREEMENT IN THE 
AMOUNT OF $102,464 WITH U.S. GEOLOGICAL SURVEY FOR THE CONTINUED 
IMPLEMENTATION OF A STREAM FLOW MONITORING PROGRAM RELATED TO 
THE SAN GORGONIO FLUME 

 WHEREAS, the City of Banning along with the Banning Heights Mutual Water 
Company (“Banning Heights”) and the San Gorgonio Pass Water Agency, collectively 
known as the Participating Entities (PE) have been working together with the United 
States Forest Service (“Forest Service”) to facilitate the transfer of the San Gorgonio 
Whitewater River Water Conveyance System (“Flume”) pending Southern California 
Edison (SCE) surrender application before the Federal Energy  Regulatory Commission 
(FERC) for its hydropower project known as the San Gorgonio Hydroelectric Project No. 
344; and    

WHEREAS, a Forest Service issued Special Use Permit (SUP) must be obtained 
for those parts of the Flume that are not covered by an existing right-of-way originally 
dedicated for the operation of the Flume and which lay on Forest Service lands; and 

WHEREAS, the Forest Service must follow a National Environmental Policy Act 
(NEPA) process prior to the issuance of an SUP which includes the preparation of several 
environmental studies necessary to support the Forest Service’s NEPA determination. 
The cost for the preparation of said studies is burdened on the applicant, which in this 
case is the City of Banning; and 

 
 WHEREAS, the Forest Service has requested that flow diversion data be 
collected; and 
 

WHEREAS, Senate Bill 88 puts forth measurement and reporting requirements for 
all water right holders that divert more than 10 acre-feet of water per year. Additionally, 
SB 88 requires that systems that divert over 1,000 acre-ft per year must have hourly 
reading of the water being diverted.  The Flume system diverts, on average, 2,000 acre-
feet per year; and  

 
WHEREAS, the Professional Service Agreement in the amount of $102,464, will 

be funded by the Water Operations Fund Account 660-6300-471.90-78 (Flume 
Consultant Costs); and  

 
WHEREAS, the cost of the services to be provided by USGS will be shared by the 

City of Banning, San Gorgonio Pass Water Agency (SGPWA) and Southern California 
Edison (SCE) as follows: City of Banning: $36,814, SGPWA: $30,000, Banning Heights 
Mutual Water Company: $20,000 and SCE: $15,650. 
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 NOW, THEREFORE, BE IT RESOLVED by the Banning Utility Authority of the 
City of Banning as follows: 
 
SECTION 1. The Banning Utility Authority adopts Resolution 2019-___ UA approving the 
Professional Services Agreement with U.S. Geological Survey in the amount of $102,464. 
 
SECTION 2. The City Manager or his designee is authorized to make necessary budget 
adjustments, appropriations and transfers related to the Professional Services 
Agreement. 
  
SECTION 3.  The City Manager is authorized to execute the Professional Services 
Agreement with the U.S. Geological Survey for the continued implementation of a stream 
flow monitoring program related to the Flume.  
 
SECTION 4.  The Deputy Secretary of the Banning Utility Authority shall certify to the 
adoption of this resolution and shall cause a certified resolution to be filed in the book of 
original resolutions. 
 
 

PASSED, ADOPTED AND APPROVED this 14th day of May, 2019. 
     
 
 

________________________ 
        Arthur L. Welch, Chairman 
       Banning Utility Authority 
 
ATTEST: 
 
 
      
Daryl Betancur, Deputy Secretary 
Banning Utility Authority 
 
 
 
 
 
APPROVED AS TO FORM AND 
LEGAL CONTENT: 
 
 
     ____ 
Kevin G. Ennis, Esq., Authority Counsel 
Richards, Watson & Gershon 
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CERTIFICATION: 

 
I, Daryl Betancur, Deputy Secretary of the Banning Utility Authority of Banning, California, 
do hereby certify that the foregoing Resolution 2019-___ UA was duly adopted by the 
Banning Utility Authority of the City of Banning, California, at a Regular Meeting thereof 
held on the 14th day of May, 2019, by the following vote, to wit: 
 
AYES:  
 
NOES: 
 
ABSTAIN: 
 
ABSENT:  
 
      __________________________ 
      Daryl Betancur, Deputy Secretary 
                                                                 Banning Utility Authority 
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ATTACHMENT 2 
(U.S. Geological Survey Agreement) 
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CITY OF BANNING 
BANNING UTILITY AUTHORITY REPORT 

 
 

TO:   BANNING UTILITY AUTHORITY 
 
FROM:   Douglas Schulze, City Manager 
 
PREPARED BY: Art Vela, Director of Public Works/City Engineer 
    
MEETING DATE: May 14, 2019 
 
SUBJECT: Adopt Resolution 2019-__ UA, Awarding a Professional 

Services Agreement to Woodard & Curran of Los Angeles, CA 
for Grant Application Preparation Services for the Proposition 
1, Round 1, Integrated Regional Water Management 
Implementation Grant Program in the amount of $86,230 

 

 
RECOMMENDED ACTION: 
 
Staff recommends that the Banning Utility Authority adopt Resolution 2019-__ UA: 
 

I. Awarding a Professional Services Agreement to Woodard & Curran of Los 
Angeles, CA for the preparation of the Proposition 1, Round 1, Integrated 
Regional Water Management Implementation Grant application in the amount of 
$86,230. 

 
II. Authorizing the City Manager or his designee to make necessary budget 

adjustments, appropriations and transfers related to the completion of the Grant 
application. 
 

III. Authorizing the City Manager or his designee to execute a Professional Services 
Agreement with Woodard & Curran in the amount of $86,230. 

 
 
BACKGROUND: 
 
The City of Banning along with Banning Heights Water District, High Valleys Water 
District, Cabazon Water District, Riverside County Flood Control and Water 
Conservation District (RCFC&WCD) and San Gorgonio Pass Water Agency (SGPWA) 
recently received approval from the Department of Water Resources (DWR) of an 
Integrated Regional Water Management (IRWM) plan.  An approved IRWM plan 
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provides the San Gorgonio Pass Region with the opportunity to apply for grant funding 
from the State, under Proposition 1. 
 
The City of Banning and Cabazon Water District have identified projects in need of 
funding and will be submitting these projects in a combined grant application for the San 
Gorgonio Pass Region, which is a requirement of the IRWM program.   
 
On March 22, 2019, an RFP was published on PlanetBids, notifying qualified firms of 
the opportunity to submit a proposal to provide the City with On-Call Grant Writing 
Services.  Four (4) consultants submitted proposals by the April 10, 2019 deadline. 
 
A three-person evaluation committee consisting of City of Banning and RCFC&WCD 
staff evaluated the proposals based on qualifications, price, experience, professional 
references, and their approach and methodology. 
 
Listed below are the responsive bidders and their evaluation scores.  
 
 Consultant     Total Score 
 Woodard & Curran     93.1 

Dudek       80.7 
 Carollo Engineers, Inc.    62.2 
 Michael Baker International   61.9 
     
The Colorado River Funding Area will have $8,088,265 available for Round 1 
implementation projects.  Because not all of the Regions in the Funding Area could agree 
on a pre-determined funding split, the State will award funding on a competitive basis. 
 
JUSTIFICATION: 
 
The San Gorgonio Pass Region is new to the IRWM program and will be competing for 
grant funding directly with other Regions in the Colorado River Funding Area such as 
the Coachella Valley and Mojave, which have the benefits of experience and larger staff 
resources.  To put forth a grant application with the best chance for funding, assistance 
from a grant-writing firm with experience in the IRWM program was deemed necessary.  
Woodard & Curran has extensive experience completing grant applications as part of 
the IRWM program and demonstrable success being awarded funding as a result. 
 
FISCAL IMPACT: 
 
The contract agreement will initially be funded by the Water Fund, Contract 
Services/Professional Services account number 660-6300-471.33-11 in the amount of 
$86,230.   Although not submitting projects for Round 1, RCFC&WCD and the SGPWA 
have verbally agreed to share in the expense of the contract.  Cabazon Water District is 
expected to pay a fair share, based on the number of projects included in the grant 
application.  Therefore, the total cost will be split among four agencies.  Upon receipt of 
the final invoice, the City will bill RCFC&WCD, SGPWA, and Cabazon Water District to 
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recover some of the cost.  The precise cost split is still being negotiated although it is 
expected to be near an equal split amongst the four parties.  
 
If a grant is awarded to the San Gorgonio Pass Region, the expenditure to prepare the 
implementation grant application can be used towards the local grant match.  
 
ALTERNATIVE:  
 
Reject Resolution 2019-__ UA and provide direction to staff. 
 
ATTACHMENTS: 
 

1. Resolution 2019-__ UA 
2. RFP and Sample Agreement 
3. Proposal 

 
 
Approved by: 
 
 
 
      
Douglas Schulze 
City Manager  
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ATTACHMENT 1 
(Resolution 2019-__ UA) 
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RESOLUTION 2019-__ UA 
 

A RESOLUTION OF THE BANNING UTILITY AUTHORITY OF THE CITY OF 
BANNING, CALIFORNIA, APPROVING THE AWARD OF A PROFESSIONAL 
SERVICES AGREEMENT TO WOODARD & CURRAN OF LOS ANGELES, CA 
FOR GRANT APPLICATION PREPARATION SERVICES FOR THE 
PROPOSITION 1, ROUND 1, INTEGRATED REGIONAL WATER MANAGEMENT 
IMPLEMENTATION GRANT PROGRAM IN THE AMOUNT OF $86,230. 

 
WHEREAS, the San Gorgonio Integrated Regional Water Management 

(SGIRWM) Group consisting of the City of Banning, Banning Heights Water District, 
High Valleys Water District, Cabazon Water District, Riverside County Flood Control and 
Water Conservation District and the San Gorgonio Pass Water Agency (SGPWA) 
submitted a regional water management Plan to the Department of Water Resources 
(DWR); and  

 
WHEREAS, the SGIRWM Plan was approved by DWR, affording the San 

Gorgonio Pass Region the opportunity to apply for State grant funding under the IRWM 
program; and 

 
WHEREAS, DWR has issued a 2018 IRWM, Proposition 1 Grant Program 

that will be funded in two rounds; and 
 
WHEREAS, the City of Banning and Cabazon Water District have identified 

projects in need of State funding from Round 1; and 
 
WHEREAS, the two agencies need grant-writing assistance to submit a joint 

application requesting funding for projects; and 
 
WHEREAS, on March 22, 2019, a Request for Proposals was published on 

PlanetBids, notifying qualified firms of the opportunity to submit a proposal to provide the 
City with On-Call Grant Writing Services.  Four (4) consultants submitted proposals by the 
deadline and of the four consultants Woodard and Curran of Los Angeles, CA was rated the 
highest by an evaluation committee. 

 
NOW, THEREFORE, BE IT RESOLVED, by the Banning Utility Authority of the 

City of Banning a follows: 
 

SECTION 1. The Banning Utility Authority approves awarding a Professional Services 
Agreement for the completion of a DWR IRWM Implementation grant program 
application on behalf of the San Gorgonio Pass Region in the amount of $86,230. 

 
SECTION 2. The Deputy Administrative Director is authorized to make necessary budget 
adjustments and appropriations and transfers related to the grant application.  

  
SECTION 3. The City Manager or his designee is authorized to execute the Professional 
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Services Agreement with Woodard & Curran of Los Angeles, CA in the amount of $86,230 
on a form approved by the City Attorney. 

 
SECTION 4. The Deputy Secretary of the Banning Utility Authority shall certify to the 
adoption of this resolution and shall cause a certified resolution to be filed in the book of 
original resolutions. 

 
 

PASSED, APPROVED AND ADOPTED this 14th day of May, 2019. 
 
 
 
          ____________________
 
 

Arthur L. Welch, Chairman 
Banning Utility Authority 

ATTEST:  
 
_________________________ 
Daryl Betancur, Deputy Secretary 
Banning Utility Authority 

 
 

APPROVED AS TO FORM AND 
LEGAL CONTENT: 
 
_________________________ 
Kevin G. Ennis, Authority Counsel 
Richards, Watson & Gershon 
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CERTIFICATION: 
 

I, Daryl Betancur, Deputy Secretary of the Banning Utility Authority of Banning, 
California, do hereby certify that the foregoing Resolution No. 2019-___UA was duly 
adopted by the Banning Utility Authority of the City of Banning, California, at a regular 
meeting thereof held on the 14th day of May, 2019, by the following vote, to wit: 

 
AYES:   

NOES:   

ABSTAIN:      
 

ABSENT:   
 

 
 
 

                                                
 Daryl Betancur, 

Deputy Secretary 
  City of Banning, California 
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ATTACHMENT 2 
(Request for Proposals and Sample Agreement) 
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REQUEST FOR PROPOSALS 

FOR PROFESSIONAL SERVICES 

FOR 

IRWM PROP 1 GRANT APPLICATION PREPARATION SERVICES 

RFP No. 19-036 

 

Issued by the City of Banning Purchasing Department for: 

 

Public Works Department 

99 East Ramsey Street 

Banning, California  92220 
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REQUEST FOR PROPOSALS (RFP) NO. 19-036 

IRWM PROP 1 GRANT APPLICATION PREPARATION SERVICES 

Dear Proposers: 

The City of Banning (hereinafter referred to as the “City”) is requesting proposals from a 
qualified public entity or private firm, to establish a contract for the scope of services outlined in 
this request for proposals. 

NOTICE IS HEREBY GIVEN that online price and document submittals must be uploaded to 
the online bidding system in accordance with the instructions included herein, on or before the 
time and date set forth in the schedule of events.  It shall be the responsibility of the proposer to 
upload their proposal before the announced time.  However, responses may be submitted at any 
time prior to the deadline. (Submitted proposals may be withdrawn and resubmitted at any time 
prior to the deadline, and cannot be viewed by City staff until the close date and time.) 

SOLICITATION DOCUMENTS: To obtain a copy of the solicitation documents, please visit 
http://www.planetbids.com/portal/portal.cfm?CompanyID=33077.  If you are not currently 
registered with the City of Banning through Planet Bids, please click on the “New Vendor 
Registration” button and then complete the electronic supplier registration. After registering your 
firm, click on the "Bid Opportunities" button to view current bid opportunities. Find an active 
project of interest on the list to double-click on, and then click “Place e-Bid” to download 
solicitation documents for that project and become a prospective bidder. Proposals may only be 
submitted by companies who are listed as a prospective bidder on the electronic bidding website 
for each project that they wish to submit a response to. Firms must also check the web site 
periodically for addenda information as failure to download and acknowledge any and all 
addenda in the submittal will result in proposer disqualification.  

RESPONSIVE PROPOSALS: Once listed on the prospective bidders list, companies may submit 
their proposals on the Planet Bids electronic bidding system. The City will not accept proposals 
submitted by companies who are not on the prospective bidders list, or from companies who 
have submitted a proposal via facsimile, email, mail, or any other format not permitted by this 
solicitation. Further instructions for submitting proposals are explained in this solicitation. 
Companies are to adhere to all of the submittal instructions and requirements outlined in this 
solicitation in order to be considered responsive to this request for proposals. 
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Request for Proposals 

Table of Contents 

Sections 
 

1. Introduction/Purpose 
2. Schedule of Events 
3. Background 
4. Prerequisites 
5. Scope of Services 
6. General Terms and Conditions 
7. Inquiries 
8. Completion of Proposal 
9. Delivery/Submission of Proposals 
10. Alternative Proposals 
11. Proposal Format and Content 
12. Examination of RFP and Sites of Work 
13. Addenda 
14. Withdrawal of Proposal 
15. Public Records 
16. Evaluation of Proposals 
17. Conflict of Interest 
18. Rejection of Proposals 
19. Protest Procedures 
20. Contract Term 
21. Contract Documents 
22. Execution of Agreement 
23. Failure to Execute Agreement 
24. Cancellation 
 
Exhibits 

A. Proposal Forms (to be filled out and submitted with, and as part of proposal response)  
B. Scope of Services 
C. Sample Professional Consultant Service Agreement 

 
Supplemental documentation 

1.  Draft 2018 Implementation grant proposal solicitation package (sample grant application 
requirements) 
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1. INTRODUCTION/PURPOSE 

The City of Banning (“City”) is seeking a qualified entity or individual (“Company”) to provide 
Grant Application Preparation Services and post-reward support for the Department of Water 
Resources’ (DWR) Proposition 1 Integrated Regional Water Management Program. The City 
anticipates selecting one firm to perform the services. 

Proposals are requested from Companies that have a demonstrated ability to perform the tasks 
identified in this Request for Proposal (“RFP”). 

2. SCHEDULE OF EVENTS 

This request for proposal will be governed by the following tentative schedule. All dates are 
subject to change at the discretion of the City.: 

Event Date Time 

Request for Proposals Released 03/22/2019 N/A 

Final Questions Due 03/28/2019 Before 5:00pm PST 

Responses to Questions Released 04/02/2019 N/A 

Proposals Due April 10, 2019 Before 3:00pm PST 

Tentative City Council Meeting to 
Consider Awarding Contract 

05/14/2019 5:00pm 

 

3. BACKGROUND 

The City of Banning is strategically located astride Interstate 10 between the Inland Empire and 
the Coachella Valley in the San Gorgonio Pass.  The City, incorporated in 1913, has a rich and 
colorful history.   

Initially Banning served as a stagecoach and railroad stop between the Arizona territories and 
Los Angeles.  This history has contributed to the present-day spirit of pioneer resourcefulness 
and "can do" attitude that is so prevalent in the community. 

Banning is a friendly and wholesome place to work and raise a family.  Desirable executive 
housing is available, as well as moderate and lower income housing.  Clean air, ample water 
supplies and the memorable and inspiring scenic vistas of both Mt. San Gorgonio and Mt. San 
Jacinto, the 2 tallest peaks in Southern California, are additional amenities which make the City 
of Banning a logical choice as a development opportunity in the Southern California area. 

4. PREREQUISITES 
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Proposals will only be considered from Companies that meet the following prerequisites: 

• Have at least three (3) years of experience, within the past five (5) years under a legally 
registered business name, in providing services of a similar type and scope as described 
in the Scope of Services (“Services”) (Exhibit “B”).  Have not filed for bankruptcy under 
any business name over the past five (5) years. 

• Have registered as a “Prospective Bidder” on the City’s electronic Current Prospective 
Bidders List.  Companies can register at: 

http://www.planetbids.com/portal/portal.cfm?CompanyID=33077 

• Once registered, Companies must download this RFP by clicking “Place eBid” under 
their name in order to appear on the Bidder’s List as a “Prospective Bidder.”  Companies 
that fail to specifically download this RFP will not appear on the Bidders’ List and will 
be unable to participate or be considered for this RFP. 

• If applicable, Company and/or its key personnel, shall hold an appropriate license for the 
Company’s discipline and the Services on the date the Proposal is submitted. 

• If applicable, Company shall have registered with the Department of Industrial Relations 
and any other required organizations. 

5. SCOPE OF WORK 

The City is seeking proposals for Grant Application Preparation Services, as well as pre and post 
application submittal support for the DWR Proposition 1 Implementation Grant.  The selected 
Company shall provide the services required in Exhibit B, Scope of Services, attached hereto and 
incorporated herein. 

6. GENERAL TERMS AND CONDITIONS 

The successful company will be required to execute a Professional Services (“Agreement”).  A 
sample is attached as Exhibit “C”.  The successful company must meet all insurance 
requirements in the Agreement.  All terms and conditions of the Agreement are non-negotiable.  
Companies must possess valid City of Banning Business License throughout the term on the 
contract.  Failure to execute the Agreement and furnish the required insurance within the 
required time period shall be just cause for the rescission of the award.  If any of the successful 
Companies refuse or fail to execute the Agreement, the City may award the Agreement to the 
next most qualified Company. 

7. INQUIRIES 
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If prior to the date fixed for submission of Proposals, a prospective Company discovers any 
ambiguity, conflict, discrepancy, omission or other errors in this RFP or any of its appendices or 
exhibits, the Company shall immediately notify the City of such error in writing and request 
modification or clarification of the document.  Modifications shall be made by written Addenda 
to the RFP. 

If a Company fails to notify the City, prior to the date fixed for submissions of Proposals, of an 
error in the RFP known to the Company, or an error that reasonably should have been known to 
the Company, the Company shall submit its Proposal at its own risk, and if the Company is 
awarded a Contract, it shall not be entitled to additional compensation or time by reason of the 
error or its later correction. 

All communications regarding technical, scope, and/or project related questions and requests for 
clarifications, changes, exceptions, and deviations to the terms and conditions set forth in this 
RFP shall be submitted via “Q&A” through the City’s Electronic Bidding System, PlanetBids 
Vendor Portal before the deadline and according to these specifications herein. Any and all other 
bidding communications shall only be with Shiloh A. Rogers, Purchasing Manager, at (951) 
922-3121.  

The Final day for receipt of questions from the Proposer shall be on or before the due date 
indicated in the schedule of events section.  To ensure fairness and avoid misunderstandings, 
all communications must be in written format and submitted only in the format set forth 
above.  Any verbal communications will not be considered or responded to. All questions 
received by the due date will be logged and reviewed and if required, a response will be provided 
via an addendum to the RFP that will be posted on the City’s website.  Any communications, 
whether written or verbal, with any City Councilmember, City staff, or RFP evaluation 
panel member other than the individual indicated above, prior to award of a contract by 
City Council, is strictly prohibited and the Proposer shall be disqualified from 
consideration. 

8. COMPLETION OF PROPOSAL 

Proposals shall be completed in all respects as required by this RFP.  A proposal may be rejected 
if conditional or incomplete, or if it contains any alterations or other irregularities of any kind, 
and will be rejected if any such defect or irregularity can materially affect the quality of the 
proposal.  Proposals which contain false or misleading statements may be rejected.  If, in the 
opinion of the City’s Selection Committee, such information was intended to mislead the City in 
its evaluation of the proposal, and the attribute, condition, or capability is a requirement of this 
RFP, the proposal will be rejected.  Statements made by a Company shall also be without 
ambiguity, and with adequate elaboration, where necessary, for clear understanding.   

Unauthorized conditions, exemptions, limitations, qualifications, or provisions attached to a 
Proposal will render it non-responsive and will cause its rejection.   
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The Company, in responding to this RFP, must submit Proposals in the format identified in this 
RFP.  The Proposal must address all requirements of the RFP even if a “no response” is 
appropriate. 

Costs for developing Proposals are entirely the responsibility of the Company and shall not be 
chargeable to the City.  The City shall not be liable for any costs incurred in response to this 
RFP, including but not limited to, costs for any interviews, presentations, or other follow-up 
information necessary as part of the selection process.  All costs shall be borne by the Company 
responding to this RFP.  The Company responding to this RFP shall hold the City harmless from 
any liability, claim, and expense whatsoever incurred by or on behalf of the Company 

9. DELIVERY/SUBMISSION OF PROPOSALS 

The Final day for submission of proposals shall be on or before the due date indicated in 
the schedule of events section. 

Companies shall register on the City’s Electronic Bidding System, 
http://www.planetbids.com/portal/portal.cfm?CompanyID=33077.  Once registered, Companies 
must download the RFP by clicking “Place eBid” while logged in under their own name and 
identification number to appear on the Current Prospective Bidders List as a “Prospective 
Bidder.”  Companies that fail to download the RFP by clicking “Place eBid” will not appear on 
the Current Prospective Bidders List and their proposals will be considered non-responsive.  If a 
Company is unable to register or download the RFP from the bidding website, a representative 
may contact Planet Bids at (818) 992-1771. 

All proposal documents and supplementary documents must be uploaded using the City’s 
bidding website prior to event date and time as instructed in this solicitation.  Once file(s) have 
been uploaded and the Submission Status shows as “Submitted” the submission is complete. At 
that point respondents will receive an email confirmation from the bidding website. 

The City reserves the right to reject any and all proposals and to waive information and minor 
irregularities in any proposal received. 

Acceptance of Terms and Conditions - Submission of a proposal pursuant to this RFP shall 
constitute acknowledgment and acceptance of all terms and conditions hereinafter set forth in 
this RFP. 

The time and date are fixed, and extensions will not be granted unless specifically stated by the 
City in an addendum to this RFP. Proposals not received before the bid event time will not be 
accepted. 

10. ALTERNATIVE PROPOSALS 

Only one proposal is to be submitted by each Company for this RFP.  Multiple simultaneous 
proposals will result in rejection of all Proposals submitted by Company.  A Company may, prior 
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to the proposal due date and time, withdraw a proposal and submit a new proposal, so long as the 
new proposal is submitted before the proposal due date and time. 

11. PROPOSAL FORMAT AND CONTENT 

Proposals should be prepared in such a way as to provide a straightforward, concise delineation 
of capabilities to satisfy the requirements of this RFP.  Responses should emphasize the 
Company’s demonstrated capability to perform work of this type.  Emphasis should be 
concentrated on completeness and clarity of content. 

Proposals shall adhere to the following format for organization and content.  Proposals must be 
typed and arranged/divided in the following sequence to facilitate evaluation: 

• Cover Letter 
• Statement of Understanding and Approach 
• Company Information 
• Company Personnel 
• Experience and References 
• Evidence of Insurance 
• Financial Capability 
• Disclosure 
• Price Proposal 
• Proposal Forms (“Exhibit A” - to be filled out and submitted with, and as part of 

proposal) 
 
a. Cover Letter 

The cover letter shall include a brief general statement of intent to perform the services and 
confirm that all elements of the RFP have been reviewed and understood.  The letter shall 
include a brief summary of Company’s qualifications and Company’s willingness to enter into a 
contract under the terms and conditions prescribed by this RFP and in the Sample Agreement.  
The letter must identify a single person for contact during the RFP review process. 

b. Statement of Understanding and Approach 

This section must demonstrate an understanding of the Services.  It should describe the general 
approach, organization and staffing required for the Services requested.  If necessary, 
preliminary investigations, due diligence, and research shall be discussed in this section.  

This section should include the following: 

1. An implementation plan that describes in detail (i) the methods, including 
controls by which your firm or entity manages projects of the type sought by 
this RFP; (ii) methodology for soliciting and documenting views of internal 
and external stakeholders; (iii) and any other project management or 
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implementation strategies or techniques that the respondent intends to employ 
in carrying out the work. 

2. Detailed description of efforts your firm or entity will undertake to achieve 
client satisfaction and to satisfy the requirements of the "Scope of Work" 
section. 

3. Detailed project schedule, identifying all tasks and deliverables to be 
performed, durations for each task, and overall time of completion, including 
a complete transition plan.  Include your plan to deal with fluctuation in 
service needs and any associated price adjustments.  

4. Detailed description of specific tasks you will require from City staff. Explain 
what the respective roles of City staff and your staff would be to complete the 
tasks specified in the Scope of Work. 

5. Proposers are encouraged to provide additional innovative and/or creative 
approaches for providing the service that will maximize efficient, cost-
effective operations or increased performance capabilities.  In addition, the 
City will consider proposals that offer alternative service delivery means and 
methods for the services desired. 

6. Proposers are also requested to identify any City owned facilities or property 
which Proposer would propose to use or lease, purchase, or rent from the City 
in connection with the services to be performed, including information about 
the terms of any proposed lease, purchase or use of such equipment and 
facilities, and how this proposed structure affects the overall cost proposal to 
the City, if applicable. 

c. Company Information 

This section shall include contact person information, address and telephone number of the 
company main office and branch offices.  Each Company shall identify itself as to the type of 
organizational entity (corporation, sole proprietorship, partnership, joint venture, etc.).  Any 
supplemental information that Company believes may be pertinent to the selection process may 
be provided. 

The Proposal shall identify any litigation, mediation, or arbitration, regarding the performance of 
any services similar to the Services, in which the Company has been involved in the past five (5) 
years. If the Services require a license or certification, the Proposal shall include any claims or 
disciplinary action taken against Company or any of Company’s key personnel within the past 
five years. 

d. Company Personnel 
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This section shall contain names, contact numbers and description of experience, including 
licenses and/or certifications, of all key personnel who would be assigned to perform the 
Services.  Members of the Company’s professional team (managers, contact person, etc.) should 
be identified by name, title, phone number, and description of the portion of work they will be 
assigned to perform under this Agreement. Also include major subcontractors (if any) and their 
degree of involvement in this program.  If the Company is including any subcontractors, the 
Company shall identify how long the Company has worked with the subcontractor. 

e. Experience and References 

The Proposal must demonstrate that the Company, or its key personnel, has at least three (3) 
years of experience, within the past five (5) years with a legally registered business name, that 
provides services of a similar type and scope as described in the Scope of Services (Exhibit “B”).  
A Company shall not have filed for bankruptcy under any business name over the past five (5) 
years. 

Company shall provide at least three (3) references, within the past five (5) years, of clients for 
whom services have been performed that are comparable in quality and scope to that specified in 
this RFP.  The references shall include client names, addresses, telephone numbers and e-mail 
addresses of the clients for whom prior work was performed and include an explanation of the 
services provided along with project start and end dates. 

f. Evidence of Insurance 

In addition, the Company shall provide evidence of possession of insurance in the coverage and 
amounts listed in the Sample Agreement (Exhibit C). 

City requires that licensees, lessees, and vendors have an approved Certificate of Insurance (not 
a declaration or policy) or proof of legal self-insurance on file with the City for the issuance of a 
permit or contract.  Within ten (10) consecutive calendar days of award of contract, successful 
Proposer must furnish the City with the Certificates of Insurance proving coverage as specified 
in contract sample. 

g. Financial Capacity 

Provide the Proposer's latest audited financial statement or other pertinent information such as 
internal unaudited financial statements and financial references to allow the City to reasonably 
formulate a determination about the financial capacity of the Proposer.  Describe any 
administrative proceedings, claims, lawsuits, or other exposures pending against the Proposer. 

h. Disclosure 

Please disclose any and all past or current business and personal relationships with any current 
Banning elected official, appointed official, City employee, or family member of any current 
Banning elected official, appointed official, or City employee. Any past or current business 
relationship may not disqualify the firm from consideration 
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i. Price Proposal 

All Proposers are required to use the online rate form to submit pricing as specified for their 
proposal. Pricing instructions should be clearly defined to ensure fees proposed can be compared 
and evaluated.  Additional pricing information can be submitted within your proposal.  Proposals 
shall be valid for a minimum of 180 days following submission. 

j. Proposal Forms (Exhibit “A”) 

As a convenience to Proposers, the following is a list of the Proposal Forms (Exhibit “A”), 
enclosed with this RFP. All forms shall be filled out and submitted with, and as part of the 
proposal response: 

1. Ex Parte Communications Certificate 
Proposers and Proposers’ representatives should not communicate with the City 
Council members about this RFP. In addition, Proposers and Proposers’ 
representatives should not communicate outside the procedures set forth in this 
RFP with an officer, employee or agent of the City, including any member of the 
evaluation panel, with the exception of the RFP Facilitator, regarding this RFP 
until after Contract Award.  Proposers and their representatives are not prohibited, 
however, from making oral statements or presentations in public to one or more 
representatives of the City during a public meeting.  

A "Proposer" or "Proposer's representative" includes all of the Proposer's 
employees, officers, directors, consultants and agents, any subcontractors or 
suppliers listed in the Proposer's proposal, and any individual or entity who has 
been requested by the Proposer to contact the City on the Proposer's behalf. 

2. Disqualifications Questionnaire 
Proposers shall complete and submit, under penalty of perjury, a standard form of 
questionnaire inquiring whether a Proposer, any officer of a proposer, or any 
employee of a Proposer who has a proprietary interest in the Proposer, has ever 
been disqualified, removed, or otherwise prevented from proposing on, or 
completing a federal, state, or local government project because of a violation of 
law or safety regulation and if so, to explain the circumstances. A proposal may 
be rejected on the basis of a Proposer, any officer or employee of such Proposer, 
having been disqualified, removed, or otherwise prevented from proposing on, or 
completing a federal, state, or local project because of a violation of law or a 
safety regulation.  

3. Disclosure of Government Positions 
In order to analyze possible conflicts that might prevent a Proposer from acting on 
behalf of the City, the City requires that all Proposers disclose in their proposals 
any positions that they hold as directors, officers, or employees of any 
governmental entity. Additional disclosure may be required prior to contract 
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award or during the term of the contract. Each Proposer shall disclose whether 
any owner or employee of the firm currently hold positions as elected or 
appointed officials, directors, officers, or employees of a governmental entity or 
held such positions in the past twelve months. 

4. Price Proposal Form 
All proposals submitted shall have a stated dollar bid amount for providing the 
services outlined in the Scope of Services.  All proposals shall include a full and 
complete breakdown of all the costs, and proposed fees including but not limited 
to hourly rates, reimbursable expenses and/or rates, mileage and/or travel cost, 
miscellaneous fees, etc., and include a Grand Total Amount to complete this 
project and fulfill the entire scope of services herein. 

12. EXAMINATION OF RFP AND SITES OF WORK 

The Company shall carefully examine the RFP and all sites, if applicable, of the work 
contemplated.  The submission of a Proposal shall be conclusive evidence that the Company has 
investigated and is satisfied as to the conditions to be encountered, as to the character, quality, 
and quantities of work to be performed and materials to be furnished, the difficulties to be 
encountered, and to the requirements of the Proposal, RFP, and other Contract Documents. 

By submitting a Proposal, the Company hereby certifies that it has:  examined the local 
conditions, read each and every clause of this RFP, included all costs necessary to complete the 
specified work in its proposed prices, and agrees that if it is awarded the Contract it will make no 
claim against the City based upon ignorance of local conditions or misunderstanding of any 
provision of the Contract.  Should the conditions turn out otherwise than anticipated by it, the 
Company agrees to assume all risks incident thereto. 

13. ADDENDA 

Unless otherwise specified, any addenda issued during the time of bidding must be 
acknowledged electronically via the City’s Bidding Website, which will be made part of the 
proposal.  Addenda notifications will be provided to those listed on the Electronic Prospective 
Bidder’s List via email. 

14. WITHDRAWAL OF PROPOSAL 

All proposals shall be firm offers and may not be withdrawn for a period of one hundred twenty 
(120) days following the deadline date for submission of proposals noted herein.  Submitted 
Proposals may be withdrawn at any time prior to the submission deadline. 

15. PUBLIC RECORDS 

All Proposals submitted in response to this RFP become the property of the City and pursuant to 
the Public Records Act (Gov. Code, § 6250 et seq.) are public records, and as such may be 
subject to public review at least 10 days before selection. 

412



The Company must notify the City in advance of any proprietary or confidential materials 
contained in the Proposal and provide justification for not making such material public. The City 
shall have sole discretion to disclose or not disclose such material subject to any protective order 
that the Company may obtain.  Note that under California law, price proposal to a public agency 
is not a trade secret. 

Submission of a proposal shall indicate that, if Proposer requests that the City withhold from 
disclosure information identified as confidential, and the City complies with the Proposer’s 
request, Proposer shall assume all responsibility for any challenges resulting from the non-
disclosure, indemnify and hold harmless the City from and against all damages (including but 
not limited to attorney’s fees that may be awarded to the party requesting the Proposer 
information), and pay any and all costs and expenses related to the withholding of Proposer 
information.  Proposer shall not make a claim, sue, or maintain any legal action against the City 
or its directors, officers, employees, or agents concerning the disclosure, or withholding from 
disclosure, of any Proposer information. If Proposer does not request that the City withhold from 
disclosure information identified as confidential, the City shall have no obligation to withhold 
the information from disclosure and may release the information sought without any liability to 
the City. 

The City reserves the right to make use of any information or idea contained in the Proposal.  All 
materials, ideas and formats submitted in response to this RFP will become the property of the 
City upon receipt. 

16. EVALUATION OF PROPOSALS 

The City reserves the right to amend, withdraw, and cancel this RFP.  The City also reserves the 
right to reject all responses to this RFP at any time prior to agreement execution.  Furthermore, 
the City reserves the right to request additional information about any and all Proposals, that in 
City’s opinion, is necessary to assure that the Company’s competence, number of qualified 
employees, business organization, experience, and financial resources are adequate to perform 
the Services. 

All Proposals shall be reviewed to verify that the Company has met the minimum requirements 
as stated in this RFP.  Proposals that have not followed the rules, do not meet minimum content 
and quality standards, and/or do not provide references will be rejected as non-responsive. 

Responsive proposals will be evaluated on the basis of the following criteria: 

a. Qualifications (35%) 
b. Pricing (10%) 
c. Experience (Projects of similar size and scope) (30%) 
d. Professional References (15%) 
e. Approach and Methodology (10%) 
 
If needed, interviews will be scheduled during or after the week indicated in the “Schedule 
of Events” section. 
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If needed, interviews will be conducted by the same members on the proposal evaluation panel. 
Dates, times, and a location will be coordinated at that time if interviews are deemed necessary 
after the evaluation of responsive proposals. If interviews are deemed necessary, candidates who 
have submitted the highest scoring proposals within a competitive range as determined by the 
City will be invited to participate in the interview process. 

The selected Company shall then enter into exclusive negotiations with the City to formalize the 
Scope of Service and Compensation. Recommendation for award is contingent upon the 
successful negotiation of final contract terms.  Negotiations shall be confidential and not subject 
to disclosure to competing Proposers unless an agreement is reached. If the City is unable to 
obtain a fair and reasonable price or cannot reach agreement regarding the terms for the Scope of 
Services, then the City will end negotiations with that Company and begin negotiations with the 
next Company which best meets the needs of the City, and so on until a City and the Company 
reach agreement. 

The City intends to select the Company that offers the best value to the City based on the criteria 
outlined above. 

17. CONFLICT OF INTEREST 

The Proposer warrants and represents that it presently has no interest and agrees that it will not 
acquire any interest which would present a conflict of interest under California Government 
Code sections 1090 et seq., or sections 87100 et seq., during the performance of services under 
any Agreement awarded. The Proposer further covenants that it will not knowingly employ any 
person having such an interest in the performance of any Agreement awarded. Violation of this 
provision may result in any Agreement awarded being deemed void and unenforceable. 

18. REJECTION OF PROPOSALS 

The City may reject any/or all Proposals and may waive any immaterial deviation in a Proposal.  
The City’s waiver of an immaterial defect shall in no way modify this RFP or excuse the 
Company from full compliance with this RFP and/or the Contract Documents if awarded the 
Contract.  Proposals that include terms and conditions other than City’s terms and conditions 
may be rejected as being non-responsive.  The City may make investigations as deemed 
necessary to determine the ability of the Company to perform the work, and the Company shall 
furnish to the City all such information and data for this purpose as requested by the City.  The 
City reserves the right to reject any proposal if the evidence submitted by, or investigation of, 
such Company fails to satisfy the City that such Company is properly qualified to carry out the 
obligations of the Agreement and to complete the work described herein. 

19. PROTEST PROCEDURES 

Failure to comply with the rules set forth herein may result in rejection of the protest. Protests 
based upon restrictive specifications or alleged improprieties in the proposal procedure which are 
apparent or reasonably should have been discovered prior to receipt of proposals shall be filed in 
writing with the RFP Facilitator at least 10 calendar days prior to the deadline for receipt of 
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proposals. The protest must clearly specify in writing the grounds and evidence on which the 
protest is based. 

Protests based upon alleged improprieties that are not apparent or which could not reasonably 
have been discovered prior to submission date of the proposals, such as disputes over the staff 
recommendation for contract award, shall be submitted in writing to the RFP Facilitator, within 
forty-eight hours from receipt of the notice from the City advising of staff’s recommendation for 
award of contract. The protest must clearly specify in writing the grounds and evidence on which 
the protest is based. The RFP Facilitator will respond to the protest in writing at least three days 
prior to the meeting at which staff’s recommendation to the City Council will be considered. 
Should Proposer decide to appeal the response of the RFP Facilitator, and pursue its protest at 
the Council meeting, it will notify the RFP Facilitator of its intention at least two days prior to 
the scheduled meeting. 

20. CONTRACT TERM 

The initial term of the Agreement shall be from May 2019 through May 2020 with the option to 
extend for one (1) additional one-year term not to exceed two (2) years based upon acceptable 
performance by the Company, acceptable fees and subject to the same terms and conditions of 
the Agreement. 

Pricing is to remain firm for the initial contract term.  Should the option to renew for additional 
years be exercised, City and Company may negotiate any and all price modifications. 

21. CONTRACT DOCUMENTS 

In submitting a Proposal, the Company agrees to enter into an Agreement with the City without 
exceptions to the City’s standard agreement.  The City’s standard agreement is non-negotiable, 
and a copy of the standard agreement is attached hereto as Exhibit “C”.  Any change to the 
standard agreement will deem the Proposal non-responsive.  In the event of a conflict exists 
between documents the following order of precedence shall apply: 

• Agreement 
• City of Banning’s Request For Proposals 
• Company’s Response to the Request For Proposals 

22. EXECUTION OF AGREEMENT 

After contract award, the following shall be signed and returned to the City within fourteen (14) 
calendar days from the date the City mails, or by other means delivers said documents to the 
Company: 

• Three (3) original copies of the Agreement in the form included herein, properly executed 
by the Company. 

• Certificates of Insurance and Additional Insured Endorsement evidencing coverage as 
specified in the sample agreement. 
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• Confirmation of current business tax certificate. 
• Bonds, if required. 

In any event that day fourteen (14) of calendar days falls on Saturday, Sunday, a legal holiday 
for the State of California, or on days when the City is closed, the Contract Documents shall be 
delivered by the following working day. 

No Agreement shall be binding upon the City until all documents are fully executed by the 
Company and the City. 

23. FAILURE TO EXECUTE THE AGREEMENT 

Failure to execute the Agreement and furnish the required insurance and business tax certificate, 
within the required time period shall be just cause for the rescission of the award.  If bonds are 
also required, failure to furnish sufficient bonds shall cause rescission of the award.  If the 
successful Company refuses or fails to execute the Agreement, the City may award the 
Agreement to the next qualified Company. 

24. CANCELLATION 

The City retains the right to cancel this RFP at any time, should it be deemed to be in the best 
interest of the City.  No obligation either expressed or implied exists on the part of the City to 
make an award based on the submission of any proposals. 
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EXHIBIT A 

Proposal Forms (to be submitted with, and as part of proposal) 

 

 

 

 

 

 

 

 

---The rest of this page is intentionally left blank--- 
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EX PARTE COMMUNICATIONS CERTIFICATION 

 

 

Please indicate by signing below one of the following two statements.  Only sign one statement.   

 

I certify that Proposer and Proposer’s representatives have not had any communication with a 
City Councilmember concerning the RFP No. 19-036 Grant Application Preparation Services 
RFP at any time after March 22, 2019. 

 

 

________________________________ 

 

OR 

 

I certify that Proposer or Proposer’s representatives have communicated after March 22, 2019 
with a City Councilmember concerning the RFP No. 19-036 Grant Application Preparation 
Services RFP.  A copy of all such communications is attached to this form for public 
distribution. 

 

 

______________________________________ 
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DISQUALIFICATIONS QUESTIONNAIRE 

 

The Consultant shall complete the following questionnaire: 

 

Has the Consultant, any officer of the Consultant, or any employee of the Consultant who has 
proprietary interest in the Consultant, ever been disqualified, removed, or otherwise prevented 
from bidding on, or completing a federal, state, or local government project because of a 
violation of law or safety regulation? 

 

  Yes _____ No _____ 

 

If the answer is yes, explain the circumstances in the following space. 
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DISCLOSURE OF GOVERNMENT POSITIONS 

 

Each Proposer shall disclose below whether any owner or employee of the firm currently hold 
positions as elected or appointed officials, directors, officers, or employees of a governmental 
entity or held such positions in the past twelve months.  List below or state "None." 
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PRICE PROPOSAL FORM 

 

All proposals submitted shall have a stated dollar bid amount for providing the services outlined 
in the Scope of Services.  All proposals shall include a full and complete breakdown of all the 
costs, and proposed fees including but not limited to hourly rates, reimbursable expenses and/or 
rates, mileage and/or travel cost, miscellaneous fees, etc., and include a Grand Total Amount to 
complete this project and fulfill the entire scope of services herein. 

Job Title / Employee 
(required) 

Hourly rate 
 

 $ 

 $ 

 $ 

 $ 

 $ 

 $ 

 $ 

 $ 

 $ 

 $ 

 $ 

 

Grand Total Amount: $_____________________________________ 

 

Authorized Signature: _____________________________ Date: _____________________ 
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EXHIBIT B 

Scope of Services 
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SCOPE OF SERVICES: 

 

Task 1 – Project Management 

• Work with the lead agency on behalf of the San Gorgonio Regional Water Management 
Group (RWMG) to coordinate and complete all tasks associated with the successful 
submission of the grant application in accordance with DWR’s Proposal Solicitation 
Package (PSP). 

• Prepare and manage a schedule for the grant application process to ensure all agencies 
participating remain on task. 

• Coordinate and conduct meetings with RWMG members. 

Task 2 – Project Selection and Pre-Application Workshop Coordination 

• Depending on the timing of DWR publishing the final PSP, consultant may assist the 
RWMG with prioritizing and selecting projects in accordance with the program 
guidelines. Once projects are identified, the consultant will assist in the preparation of the 
pre-application workshop presentation. 

• Consultant shall attend the DWR Pre-Application Workshop and document DWR’s 
workshop and post-workshop feedback. 

Task 3 - Application preparation and Submittal 

• Identify all application requirements and coordinate with each agency to ensure 
requirements are met. 

• Prepare application, project summaries and all supporting documents for participating 
agencies to review and comments. 

• Submit application and all required documents via DWR’s GRanTS portal. 

Task 4 – Grant Agreement and Funding Award Support 

• Track results of funding award, review preliminary funding award and prepare comment 
letter if necessary. 

• If funding is awarded, review draft funding agreement and provide comments to RWMG 
members. 
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EXHIBIT C 

Sample Agreement 
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PROFESSIONAL SERVICES AGREEMENT (C00###) 

FOR [INSERT DESCRIPTION OF SERVICES HERE] 

 

By and Between 

 

THE CITY OF BANNING 

 

and 

[INSERT COMPANY NAME HERE]
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AGREEMENT FOR PROFESSIONAL SERVICES (C00###) FOR [INSERT 
DESCRIPTION OF SERVICES HERE] BY AND BETWEEN CITY OF BANNING 
AND [INSERT COMPANY NAME HERE] 

 
THIS AGREEMENT FOR PROFESSIONAL SERVICES (herein “Agreement”) is made 

and entered into this ____ day of ________________, 2019 by and between the CITY OF 
BANNING, a municipal corporation (“City”) and VENDOR NAME, a California corporation 
(“Consultant”).  City and Consultant are sometimes hereinafter individually referred to as “Party” 
and hereinafter collectively referred to as the “Parties.”. 

RECITALS 

A. City has sought, by issuance of a Request for Proposals or Invitation for Bids 
(RFP/IFB No. ##-###), the performance of the services for the Insert Type of Work to be 
Completed prepared in connection therewith, and as further defined and described particularly in 
Article 1 of this Agreement. 

B. Consultant, following submission of a proposal or bid for the performance of the 
services defined and described particularly in Article 1 of this Agreement, was selected by the City 
to perform those services. 

C. Pursuant to the City of Banning’s Municipal Code, City has authority to enter into 
this Agreement. 

D. The Parties desire to formalize the selection of Consultant for performance of those 
services defined and described particularly in Section 1 of this Agreement and desire that the terms 
of that performance be as particularly defined and described herein. 

OPERATIVE PROVISIONS 

NOW, THEREFORE, in consideration of the mutual promises and covenants made by the 
Parties and contained herein and other consideration, the value and adequacy of which are hereby 
acknowledged, the Parties agree as follows: 

ARTICLE 1. SERVICES OF CONSULTANT 

1.1 Scope of Services. 

In compliance with all terms and conditions of this Agreement, the Consultant shall provide 
those services specified in the “Scope of Services” attached hereto as Exhibit “A” and incorporated 
herein by this reference, which services may be referred to herein as the “services” or “work” 
hereunder and which relate the Insert Type of Work to be Completed prepared in connection 
therewith.  As a material inducement to the City entering into this Agreement, Consultant 
represents and warrants that it has the qualifications, experience, and facilities necessary to 
properly perform the services required under this Agreement in a thorough, competent, and 
professional manner, and is experienced in performing the work and services contemplated herein.  
Consultant shall at all times faithfully, competently and to the best of its ability, experience and 
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talent, perform all services described herein.  Consultant covenants that it shall follow the highest 
professional standards in performing the work and services required hereunder and that all 
materials will be of good quality, fit for the purpose intended.  For purposes of this Agreement, 
the phrase “highest professional standards” shall mean those standards of practice recognized by 
one or more first-class firms performing similar work under similar circumstances. 

1.2 Consultant’s Proposal. 

This Agreement shall include the Request for Proposal or Invitation for Bids (“Contract 
Documents”) and the Scope of Service shall include the Consultant’s scope of work or in 
Consultant’s accepted bid proposal (“Accepted Bid”) shall be incorporated herein by this reference 
as though fully set forth herein.  In the event of any inconsistency between the Contract 
Documents, Accepted Bid, and/or Agreement, the terms of this Agreement shall govern. 

1.3 Compliance with Law. 

Consultant shall keep itself informed concerning, and shall render all services hereunder in 
accordance with all ordinances, resolutions, statutes, rules, and regulations of the City and any 
Federal, State or local governmental entity having jurisdiction in effect at the time service is 
rendered. 

1.4 Licenses, Permits, Fees and Assessments. 

Consultant shall obtain at its sole cost and expense such licenses, permits and approvals as 
may be required by law for the performance of the services required by this Agreement.  Consultant 
shall have the sole obligation to pay for any fees, assessments and taxes, plus applicable penalties 
and interest, which may be imposed by law and arise from or are necessary for the Consultant’s 
performance of the services required by this Agreement, and shall indemnify, defend and hold 
harmless City, its officers, employees or agents of City, against any such fees, assessments, taxes 
penalties or interest levied, assessed or imposed against City hereunder. 

1.5 Familiarity with Work. 

By executing this Agreement, Consultant warrants that Consultant (i) has thoroughly 
investigated and considered the scope of services to be performed, (ii) has carefully considered 
how the services should be performed, and (iii) fully understands the facilities, difficulties and 
restrictions attending performance of the services under this Agreement.  If the services involve 
work upon any site, Consultant warrants that Consultant has or will investigate the site and is or 
will be fully acquainted with the conditions there existing, prior to commencement of services 
hereunder.  Should the Consultant discover any latent or unknown conditions, which will 
materially affect the performance of the services hereunder, Consultant shall immediately inform 
the City of such fact and shall not proceed except at City’s risk until written instructions are 
received from the Contract Officer. 
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1.6 Care of Work. 

The Consultant shall adopt reasonable methods during the life of the Agreement to furnish 
continuous protection to the work, and the equipment, materials, papers, documents, plans, studies 
and/or other components thereof to prevent losses or damages, and shall be responsible for all such 
damages, to persons or property, until acceptance of the work by City, except such losses or 
damages as may be caused by City’s own negligence. 

1.7 Further Responsibilities of Parties. 

Both Parties agree to use reasonable care and diligence to perform their respective 
obligations under this Agreement.  Both Parties agree to act in good faith to execute all instruments, 
prepare all documents and take all actions as may be reasonable necessary to carry out the purposes 
of this Agreement.  Unless hereafter specified, neither Party shall be responsible for the service of 
the other. 

1.8 Additional Services. 

City shall have the right at any time during the performance of the services, without 
invalidating this Agreement, to order extra work beyond that specified in the Scope of Services or 
make changes by altering, adding to or deducting from said work.  No such extra work may be 
undertaken unless a written order is first given by the Contract Officer to the Consultant, 
incorporating therein any adjustment in (i) the Contract Sum, and/or (ii) the time to perform this 
Agreement, which said adjustments are subject to the written approval of the Consultant.  Any 
increase in compensation of up to five percent (5%) of the Contract Sum or $25,000, whichever is 
less; or in the time to perform of up to one hundred eighty (180) days may be approved by the 
Contract Officer.  Any greater increases, taken either separately or cumulatively must be approved 
by the City Council.  It is expressly understood by Consultant that the provisions of this Section 
shall not apply to services specifically set forth in the Scope of Services or reasonably 
contemplated therein.  Consultant hereby acknowledges that it accepts the risk that the services to 
be provided pursuant to the Scope of Services may be more costly or time consuming than 
Consultant anticipates and that Consultant shall not be entitled to additional compensation therefor. 

1.9 Facilities and Equipment. 

Except as otherwise provided, Consultant shall, at its own cost and expense, provide all 
facilities and equipment necessary to perform the services required by this Agreement.  City shall 
make available to Consultant only physical facilities such as desk, filing cabinets, and conference 
space (“City Facilities”), as may be reasonably necessary for Consultant’s use while consulting 
with City employees and reviewing records and the information in possession of City.  The 
location, quality, and time of furnishing City Facilities shall be in the sole discretion of City.  In 
no event shall City be required to furnish any facilities that may involve incurring any direct 
expense, including but not limited to computer, long distance telephone, network data, internet or 
other communication charges, vehicles and reproduction facilities. 
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1.10 Special Requirements. 

Additional terms and conditions of this Agreement, if any, which are made a part hereof 
are set forth in the “Special Requirements” attached hereto as Exhibit “B” and incorporated herein 
by this reference.  In the event of a conflict between the provisions of Exhibit “B” and any other 
provisions of this Agreement, the provisions of Exhibit “B” shall govern. 

ARTICLE 2. COMPENSATION AND METHOD OF PAYMENT. 

2.1 Contract Sum. 

Subject to any limitations set forth in this Agreement, City agrees to pay Consultant the 
amounts specified in the “Schedule of Compensation” attached hereto as Exhibit “C” and 
incorporated herein by this reference.  The total compensation, including reimbursement for actual 
expenses, shall not exceed WRITTEN AMOUNT IN DOLLARS ($0.00) (the “Contract Sum”), 
unless additional compensation is approved pursuant to Section 1.8. 

2.2 Method of Compensation. 

The method of compensation may include: (i) a lump sum payment upon completion, 
(ii) payment in accordance with specified tasks or the percentage of completion of the services, 
(iii) payment for time and materials based upon the Consultant’s rates as specified in the Schedule 
of Compensation, provided that time estimates are provided for the performance of sub tasks, but 
not exceeding the Contract Sum or (iv) such other methods as may be specified in the Schedule of 
Compensation. 

2.3 Reimbursable Expenses. 

Compensation may include reimbursement for actual and necessary expenditures for 
reproduction costs, telephone expenses, and travel expenses approved by the Contract Officer in 
advance, or actual sub-consultant expenses if an approved sub-consultant pursuant to Section 4.5, 
and only if specified in the Schedule of Compensation.  The Contract Sum shall include the 
attendance of Consultant at all project meetings reasonably deemed necessary by the City.  
Coordination of the performance of the work with City is a critical component of the services.  If 
Consultant is required to attend additional meetings to facilitate such coordination, Consultant 
shall not be entitled to any additional compensation for attending said meetings. 

2.4 Invoices. 

Each month Consultant shall furnish to City an original invoice for all work performed and 
expenses incurred during the preceding month in a form approved by City’s Director of Finance.  
By submitting an invoice for payment under this Agreement, Consultant is certifying compliance 
with all provisions of the Agreement.  The invoice shall detail charges for all necessary and actual 
expenses by the following categories: labor (by sub-category), travel, materials, equipment, 
supplies, and sub-consultant contracts.  Sub-consultant charges shall also be detailed by such 
categories.  Consultant shall not invoice City for any duplicate services performed by more than 
one person. 
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City may independently review each invoice submitted by the Consultant to determine 
whether the work performed and expenses incurred are in compliance with the provisions of this 
Agreement.  Except as to any charges for work performed or expenses incurred by Consultant 
which are disputed by City, or as provided in Section 7.3.  City will use its best efforts to cause 
Consultant to be paid within thirty (30) days of receipt of Consultant’s correct and undisputed 
invoice.  In the event any charges or expenses are disputed by City, the original invoice shall be 
returned by City to Consultant for correction and resubmission.  Review and payment by the City 
of any invoice provided by the Consultant shall not constitute waiver of any rights or remedies 
provided herein or any applicable law. 

2.5 Waiver. 

Payment to Consultant for work performed pursuant to this Agreement shall not be deemed 
to waive any defects in work performed by Consultant. 

ARTICLE 3. PERFORMANCE SCHEDULE 

3.1 Time of Essence. 

Time is of the essence in the performance of this Agreement. 

3.2 Schedule of Performance. 

Consultant shall commence the services pursuant to this Agreement upon receipt of a 
written notice to proceed and shall perform all services within the time period(s) established in the 
“Schedule of Performance” attached hereto as Exhibit “D” and incorporated herein by this 
reference.  When requested by the Consultant, extensions of the time period(s) specified in the 
Schedule of Performance may be approved in writing by the Contract Officer but not exceeding 
one hundred eighty (180) days cumulatively. 

3.3 Force Majeure. 

The time period(s) specified in the Schedule of Performance for performance of the 
services rendered pursuant to this Agreement shall be extended because of any delays due to 
unforeseeable causes beyond the control and without the fault or negligence of the Consultant, 
including, but not restricted to, acts of God or of the public enemy, unusually severe weather, fires, 
earthquakes, floods, epidemics, quarantine restrictions, riots, strikes, freight embargoes, wars, 
litigation, and/or acts of any governmental agency, including the City, if the Consultant shall 
within ten (10) days of the commencement of such delay notify the Contract Officer in writing of 
the causes of the delay.  The Contract Officer shall ascertain the facts and the extent of delay, and 
extend the time for performing the services for the period of the enforced delay when and if in the 
judgment of the Contract Officer such delay is justified.  The Contract Officer’s determination 
shall be final and conclusive upon the Parties to this Agreement.  In no event shall Consultant be 
entitled to recover damages against the City for any delay in the performance of this Agreement, 
however caused, Consultant’s sole remedy being extension of the Agreement pursuant to this 
Section. 
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3.4 Term. 

Unless earlier terminated in accordance with Article 7 of this Agreement, the term of this 
Agreement shall continue in full force and effect until completion of the services but not exceeding 
one (1) year from the date hereof, except as otherwise provided in the Schedule of Performance 
(Exhibit “D”). Maximum term and any subsequent amendment or modification shall not exceed 
five (5) years. 

ARTICLE 4. COORDINATION OF WORK 

4.1 Representatives and Personnel of Consultant. 

The following principals of Consultant (Principals) are hereby designated as being the 
principals and representatives of Consultant authorized to act in its behalf with respect to the work 
specified herein and make all decisions in connection therewith: 

_____________  ___________________ 

 (Name)   (Title) 

It is expressly understood that the experience, knowledge, capability and reputation of the 
foregoing principals were a substantial inducement for City to enter into this Agreement.  
Therefore, the foregoing principals shall be responsible during the term of this Agreement for 
directing all activities of Consultant and devoting sufficient time to personally supervise the 
services hereunder.  All personnel of Consultant, and any authorized agents, shall at all times be 
under the exclusive direction and control of the Principals.  For purposes of this Agreement, the 
foregoing Principals may not be replaced nor may their responsibilities be substantially reduced 
by Consultant without the express written approval of City.  Additionally, Consultant shall utilize 
only competent personnel to perform services pursuant to this Agreement.  Consultant shall make 
every reasonable effort to maintain the stability and continuity of Consultant’s staff and sub-
consultants, if any, assigned to perform the services required under this Agreement.  Consultant 
shall notify City of any changes in Consultant’s staff and sub-consultants, if any, assigned to 
perform the services required under this Agreement, prior to and during any such performance. In 
the event that City, in its sole discretion, at any time during the term of this Agreement, desire to 
reassign any staff or sub-consultant of Consultant, Consultant shall, immediately upon reassign 
notice from City of such desire of City, reassign such person or persons. 

4.2 Status of Consultant. 

Consultant shall have no authority to bind City in any manner, or to incur any obligation, 
debt or liability of any kind on behalf of or against City, whether by contract or otherwise, unless 
such authority is expressly conferred under this Agreement or is otherwise expressly conferred in 
writing by City.  Consultant shall not at any time or in any manner represent that Consultant or 
any of Consultant’s officers, employees, or agents are in any manner officials, officers, employees 
or agents of City.  Neither Consultant, nor any of Consultant’s officers, employees or agents, shall 
obtain any rights to retirement, health care or any other benefits which may otherwise accrue to 
City’s employees.  Consultant expressly waives any claim Consultant may have to any such rights. 
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4.3 Contract Officer. 

The Contract Officer shall be such person as may be designated by the City Manager.  It 
shall be the Consultant’s responsibility to assure that the Contract Officer is kept informed of the 
progress of the performance of the services and the Consultant shall refer any decisions which 
must be made by City to the Contract Officer.  Unless otherwise specified herein, any approval of 
City required hereunder shall mean the approval of the Contract Officer.  The Contract Officer 
shall have authority, if specified in writing by the City Manager, to sign all documents on behalf 
of the City required hereunder to carry out the terms of this Agreement. 

4.4 Independent Consultant. 

Neither the City nor any of its employees shall have any control over the manner, mode or 
means by which Consultant, its agents or employees, perform the services required herein, except 
as otherwise set forth herein.  City shall have no voice in the selection, discharge, supervision or 
control of Consultant’s employees, servants, representatives or agents, or in fixing their number, 
compensation or hours of service.  Consultant shall perform all services required herein as an 
independent Consultant of City and shall remain at all times as to City a wholly independent 
Consultant with only such obligations as are consistent with that role.  Consultant shall not at any 
time or in any manner represent that it or any of its agents or employees are agents or employees 
of City.  City shall not in any way or for any purpose become or be deemed to be a partner of 
Consultant in its business or otherwise or a joint venture or a member of any joint enterprise with 
Consultant. 

4.5 Prohibition Against Subcontracting or Assignment. 

The experience, knowledge, capability and reputation of Consultant, its principals and 
employees were a substantial inducement for the City to enter into this Agreement.  Therefore, 
Consultant shall not contract with any other entity to perform in whole or in part the services 
required hereunder without the express written approval of the City.  In addition, neither this 
Agreement nor any interest herein may be transferred, assigned, conveyed, hypothecated or 
encumbered voluntarily or by operation of law, whether for the benefit of creditors or otherwise, 
without the prior written approval of City.  Transfers restricted hereunder shall include the transfer 
to any person or group of persons acting in concert of more than twenty-five percent (25%) of the 
present ownership and/or control of Consultant, taking all transfers into account on a cumulative 
basis.  In the event of any such unapproved transfer, including any bankruptcy proceeding, this 
Agreement shall be void.  No approved transfer shall release the Consultant or any surety of 
Consultant of any liability hereunder without the express consent of City. 

ARTICLE 5. INSURANCE, INDEMNIFICATION AND BONDS 

5.1 Insurance Coverages. 

Throughout the life of this Agreement, Consultant shall pay for and maintain in full force 
and effect all policies of insurance required hereunder with an insurance company(ies) either (i) 
admitted by the California Insurance Commissioner to do business in the State of California and 
rated not less than “A- VII” in Best's Insurance Rating Guide, or (ii) authorized by the City 
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Manager or his/her designee at any time and in his/her sole discretion.  The following policies of 
insurance are required: 

(i) COMMERCIAL GENERAL LIABILITY insurance which shall be at least 
as broad as the most current version of Insurance Services Office (ISO) Commercial General 
Liability Coverage Form CG 00 01 and include insurance for “bodily injury,” “property damage” 
and “personal and advertising injury” with coverage for premises and operations (including the 
use of owned and non-owned equipment), products and completed operations, and contractual 
liability (including, without limitation, indemnity obligations under the Contract) with limits of 
liability of not less than the following: 

$1,000,000 per occurrence for bodily injury and property damage 

$1,000,000 per occurrence for personal and advertising injury 

$2,000,000 aggregate for products and completed operations 

$2,000,000 general aggregate 

(ii) COMMERCIAL AUTOMOBILE LIABILITY insurance which shall be at 
least as broad as the most current version of Insurance Service Office (ISO) Business Auto 
Coverage Form CA 00 01, and include coverage for all owned, hired, and non-owned automobiles 
or other licensed vehicles (Code 1   Any Auto) with limits of liability of not less than $1,000,000 
per accident for bodily injury and property damage. 

(iii) WORKERS’ COMPENSATION insurance as required under the California 
Labor Code.  

(iv) EMPLOYERS’ LIABILITY insurance with limits of liability of not less 
than $1,000,000 each accident, $1,000,000 disease policy limit and $1,000,000 disease each 
employee. 

(v) PROFESSIONAL LIABILITY Professional Liability (Errors and 
Omissions) insurance appropriate to Consultant’s profession, with limits of liability of $1,000,000 
per claim/occurrence and $1,000,000 policy aggregate. 

In the event Consultant purchases an Umbrella or Excess insurance policy(ies) to meet the 
minimum limits of insurance set forth above, this insurance policy(ies) shall “follow form” and 
afford no less coverage than the primary insurance policy(ies). 

If this Agreement continues for more than three (3) years duration, or in the event the City Manager 
or his/her designee determines that the work or services to be performed under this Agreement 
creates an increased or decreased risk of loss to the City, the Consultant agrees that the minimum 
limits of the insurance policies may be changed accordingly upon receipt of written notice from 
the City Manager, or his/her designee. 
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Consultant shall be responsible for payment of any deductibles contained in any insurance policies 
required hereunder and Consultant shall also be responsible for payment of any self-insured 
retentions. 

Any deductibles or self-insured retentions must be declared to, and approved by, the City Manager 
or his/her designee.  At the option of the City Manager or his/her designee, either: (i) the insurer 
shall reduce or eliminate such deductibles or self-insured retentions as respects to City, its Council 
members, officers, officials, employees and agents; or (ii) Consultant shall provide a financial 
guarantee, satisfactory to the City Manager or his/her designee, guaranteeing payment of losses 
and related investigations, claim administration and defense expenses.  At no time shall the City 
be responsible for the payment of any deductibles or self-insured retentions. 

5.2 General Requirements. 

All policies of insurance required hereunder shall be endorsed to provide that the coverage shall 
not be cancelled, non-renewed, reduced in coverage or in limits except after 30 calendar day 
written notice has been given to City.  Upon issuance by the insurer, broker, or agent of a notice 
of cancellation, non-renewal, or reduction in coverage or in limits, Consultant shall furnish City 
with a new certificate and applicable endorsements for such policy(ies).  In the event any policy is 
due to expire during the work to be performed for City, Consultant shall provide a new certificate, 
and applicable endorsements, evidencing renewal of such policy not less than 15 calendar days 
prior to the expiration date of the expiring policy. 

The General Liability and Automobile Liability insurance policies shall be written on an 
occurrence form.  The General Liability (including ongoing and completed operations) and 
Automobile Liability shall name City and its officers, officials, employees, agents and volunteers 
as an additional insured.  Such policy(ies) of insurance shall be endorsed so Consultant’s insurance 
shall be “primary and non-contributory” and will not seek contribution from the City’s insurance 
or self-insurance and shall be at least as broad as CG 20 01 04 13.  The coverage shall contain no 
special limitations on the scope of protection afforded to the City and its officers, officials, 
employees, agents and volunteers.  The Workers’ Compensation insurance policy shall contain a 
waiver of subrogation as to City and its officers, officials, employees, agents and volunteers.  
Should Consultant maintain insurance with broader coverage and/or limits of liability greater than 
those shown above, City requires and shall be entitled to the broader coverage and/or the higher 
limits of liability maintained by Consultant.  Any available insurance proceeds in excess of the 
specified minimum limits of insurance and coverage shall be available to City. 

If the Professional Liability (Errors and Omissions) insurance policy is written on a claims-made 
form: 

1. The retroactive date must be shown, and must be before the effective date of the 
Agreement or the commencement of work by Consultant. 

2. Insurance must be maintained and evidence of insurance must be provided for at 
least three years after any expiration or termination of the Agreement or, in the alternative, the 
policy shall be endorsed to provide not less than a three-year discovery period. 
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3. If coverage is canceled or non-renewed, and not replaced with another claims-made 
policy form with a retroactive date prior to the effective date of the Agreement or the 
commencement of work by Consultant, Consultant must purchase extended reporting coverage for 
a minimum of three years following the expiration or termination of the Agreement. 

4. A copy of the claims reporting requirements must be submitted to City for review. 

5. These requirements shall survive expiration or termination of the Agreement. 

Consultant shall furnish City with all certificate(s) and applicable endorsements effecting coverage 
required hereunder.  All certificates and applicable endorsements are to be received and approved 
by the City Manager or his/her designee prior to City’s execution of the Agreement and before 
work commences. 

If at any time during the life of this Agreement or any extension, Consultant or any of its 
subcontractors fail to maintain any required insurance in full force and effect, all work under this 
Agreement shall be discontinued immediately, and all payments due or that become due to 
Consultant shall be withheld until notice is received by City that the required insurance has been 
restored to full force and effect and that the premiums therefore have been paid for a period 
satisfactory to City.  Any failure to maintain the required insurance shall be sufficient cause for 
City to terminate this Agreement.  No action taken by City hereunder shall in any way relieve 
Consultant of its responsibilities under this Agreement. 

Upon request of City, Consultant shall immediately furnish City with a complete copy of any 
insurance policy required under this Agreement, including all endorsements, with said copy 
certified by the underwriter to be a true and correct copy of the original policy.  This requirement 
shall survive expiration or termination of this Agreement. 

The fact that insurance is obtained by Consultant shall not be deemed to release or diminish the 
liability of Consultant, including, without limitation, liability under the indemnity provisions of 
this Agreement.  The duty to indemnify City and its officers, officials, employees, agents and 
volunteers shall apply to all claims and liability regardless of whether any insurance policies are 
applicable.  The policy limits do not act as a limitation upon the amount of indemnification to be 
provided by Consultant.  Approval or purchase of any insurance contracts or policies shall in no 
way relieve from liability nor limit the liability of Consultant, its principals, officers, employees, 
agents, persons under the supervision of Consultant, vendors, suppliers, invitees, subcontractors, 
or anyone employed directly or indirectly by any of them. 

If Consultant should subcontract all or any portion of the services to be performed under this 
Agreement, Consultant shall require each subcontractor to provide insurance protection in favor 
of City and its officers, officials, employees, agents and volunteers in accordance with the terms 
of each of the preceding paragraphs, except that the subcontractors’ certificates and endorsements 
shall be on file with Consultant and City prior to the commencement of any work by the 
subcontractor. 
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5.3 Indemnification, Hold Harmless, and Duty to Defend. 

A. Indemnities. 

1) To the fullest extent permitted by law, Consultant shall, at its sole 
cost and expense, defend, hold harmless and indemnify City and its elected officials, officers, 
attorneys, agents, employees, designated volunteers, successors, assigns and those City agents 
serving as independent contractors in the role of City officials (collectively “Indemnitees”), from 
and against any and all damages, costs, expenses, liabilities, claims, demands, causes of action, 
proceedings, expenses, judgments, penalties, liens, and losses of any nature whatsoever, including 
fees of accountants, attorneys, or other professionals and all costs associated therewith and the 
payment of all consequential damages (collectively “Liabilities”), in law or equity, whether actual, 
alleged or threatened, which arise out of, are claimed to arise out of, pertain to, or relate to the acts 
or omissions of Consultant, its officers, agents, servants, employees, subcontractors, materialmen, 
consultants or their officers, agents, servants or employees (or any entity or individual that 
Consultant shall bear the legal liability thereof) in the performance of this Agreement, including 
the Indemnitees’ active or passive negligence, except for Liabilities arising from the sole 
negligence or willful misconduct of the Indemnitees as determined by court decision or by the 
agreement of the Parties.  Consultant shall defend the Indemnitees in any action or actions filed in 
connection with any Liabilities with counsel of the Indemnitees’ choice, and shall pay all costs 
and expenses, including all attorneys’ fees and experts’ costs actually incurred in connection with 
such defense.  Consultant shall reimburse the Indemnitees for any and all legal expenses and costs 
incurred by Indemnitees in connection therewith. Contractor shall agree that their defense and 
indemnification obligations are in addition to, and are not limited by, the Insurance obligations in 
the agreement. 

2) Consultant shall pay all required taxes on amounts paid to 
Consultant under this Agreement, and indemnify and hold City harmless from any and all taxes, 
assessments, penalties, and interest asserted against City by reason of the independent contractor 
relationship created by this Agreement.  Consultant shall fully comply with the workers’ 
compensation law regarding Consultant and Consultant’s employees.  Consultant shall indemnify 
and hold City harmless from any failure of Consultant to comply with applicable workers’ 
compensation laws.  City may offset against the amount of any fees due to Consultant under this 
Agreement any amount due to City from Consultant as a result of Consultant’s failure to promptly 
pay to City any reimbursement or indemnification arising under this subparagraph A.2). 

3) Consultant shall obtain executed indemnity agreements with 
provisions identical to those in this Section from each and every subcontractor or any other person 
or entity involved by, for, with or on behalf of Consultant in the performance of this Agreement.  
If Consultant fails to obtain such indemnity obligations, Consultant shall be fully responsible and 
indemnify, hold harmless and defend the Indemnitees from and against any and all Liabilities at 
law or in equity, whether actual, alleged or threatened, which arise out of, are claimed to arise out 
of, pertain to, or relate to the acts or omissions of Consultant’s subcontractor, its officers, agents, 
servants, employees, subcontractors, materialmen, consultants or their officers, agents, servants or 
employees (or any entity or individual that Consultant’s subcontractor shall bear the legal liability 
thereof) in the performance of this Agreement, including the Indemnitees’ active or passive 
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negligence, except for Liabilities arising from the sole negligence or willful misconduct of the 
Indemnitees as determined by court decision or by the agreement of the Parties. 

B. Workers’ Compensation Acts not Limiting.  Consultant’s indemnifications 
and obligations under this Section, or any other provision of this Agreement, shall not be limited 
by the provisions of any workers’ compensation act or similar act.  Consultant expressly waives 
its statutory immunity under such statutes or laws as to City, its officers, agents, employees and 
volunteers. 

C. Insurance Requirements not Limiting.  City does not, and shall not, waive 
any rights that it may possess against Consultant because of the acceptance by City, or the deposit 
with City, of any insurance policy or certificate required pursuant to this Agreement.  The 
indemnities in this Section shall apply regardless of whether or not any insurance policies are 
determined to be applicable to the Liabilities, tax, assessment, penalty or interest asserted against 
City. 

D. Survival of Terms.  Consultant’s indemnifications and obligations under 
this Section shall survive the expiration or termination of this Agreement. 

ARTICLE 6. RECORDS, REPORTS, AND RELEASE OF INFORMATION 

6.1 Records. 

Consultant shall keep, and require sub-consultants to keep, such ledgers books of accounts, 
invoices, vouchers, canceled checks, reports, studies or other documents relating to the 
disbursements charged to City and services performed hereunder (the “books and records”), as 
shall be necessary to perform the services required by this Agreement and enable the Contract 
Officer to evaluate the performance of such services.  Any and all such documents shall be 
maintained in accordance with generally accepted accounting principles and shall be complete and 
detailed.  The Contract Officer shall have full and free access to such books and records at all times 
during normal business hours of City, including the right to inspect, copy, audit and make records 
and transcripts from such records.  Such records shall be maintained for a period of three (3) years 
following completion of the services hereunder, and the City shall have access to such records in 
the event any audit is required.  In the event of dissolution of Consultant’s business, custody of the 
books and records may be given to City, and access shall be provided by Consultant’s successor 
in interest. 

6.2 Reports. 

Consultant shall periodically prepare and submit to the Contract Officer such reports 
concerning the performance of the services required by this Agreement as the Contract Officer 
shall require.  Consultant hereby acknowledges that the City is greatly concerned about the cost of 
work and services to be performed pursuant to this Agreement.  For this reason, Consultant agrees 
that if Consultant becomes aware of any facts, circumstances, techniques, or events that may or 
will materially increase or decrease the cost of the work or services contemplated herein or, if 
Consultant is providing design services, the cost of the project being designed, Consultant shall 
promptly notify the Contract Officer of said fact, circumstance, technique or event and the 
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estimated increased or decreased cost related thereto and, if Consultant is providing design 
services, the estimated increased or decreased cost estimate for the project being designed. 

6.3 Ownership of Documents. 

All drawings, specifications, maps, designs, photographs, studies, surveys, data, notes, 
computer files, reports, records, documents and other materials (the “documents and materials”) 
prepared by Consultant, its employees, sub-consultants and agents in the performance of this 
Agreement shall be the property of City and shall be delivered to City upon request of the Contract 
Officer or upon the termination of this Agreement, and Consultant shall have no claim for further 
employment or additional compensation as a result of the exercise by City of its full rights of 
ownership use, reuse, or assignment of the documents and materials hereunder.  Any use, reuse or 
assignment of such completed documents for other projects and/or use of uncompleted documents 
without specific written authorization by the Consultant will be at the City’s sole risk and without 
liability to Consultant, and Consultant’s guarantee and warranties shall not extend to such use, 
revise or assignment.  Consultant may retain copies of such documents for its own use.  Consultant 
shall have an unrestricted right to use the concepts embodied therein.  All sub-consultants shall 
provide for assignment to City of any documents or materials prepared by them, and in the event 
Consultant fails to secure such assignment, Consultant shall indemnify City for all damages 
resulting therefrom. 

6.4 Confidentiality and Release of Information. 

(a) All information gained or work product produced by Consultant 
in performance of this Agreement shall be considered confidential, unless such information is in 
the public domain or already known to Consultant.  Consultant shall not release or disclose any 
such information or work product to persons or entities other than City without prior written 
authorization from the Contract Officer.  

(b) Consultant, its officers, employees, agents or sub-consultants, 
shall not, without prior written authorization from the Contract Officer or unless requested by the 
City Attorney, voluntarily provide documents, declarations, letters of support, testimony at 
depositions, response to interrogatories or other information concerning the work performed under 
this Agreement.  Response to a subpoena or court order shall not be considered “voluntary” 
provided Consultant gives City notice of such court order or subpoena. 

(c) If Consultant, or any officer, employee, agent or sub-consultant of 
Consultant, provides any information or work product in violation of this Agreement, then City 
shall have the right to reimbursement and indemnity from Consultant for any damages, costs and 
fees, including attorney’s fees, caused by or incurred as a result of Consultant’s conduct. 

(d) Consultant shall promptly notify City should Consultant, its 
officers, employees, agents or sub-consultants be served with any summons, complaint, subpoena, 
notice of deposition, request for documents, interrogatories, request for admissions or other 
discovery request, court order or subpoena from any party regarding this Agreement and the work 
performed there under.  City retains the right, but has no obligation, to represent Consultant or be 
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present at any deposition, hearing or similar proceeding.  Consultant agrees to cooperate fully with 
City and to provide City with the opportunity to review any response to discovery requests 
provided by Consultant.  However, this right to review any such response does not imply or mean 
the right by City to control, direct, or rewrite said response. 

ARTICLE 7. ENFORCEMENT OF AGREEMENT AND TERMINATION 

7.1 California Law. 

This Agreement shall be interpreted, construed and governed both as to validity and to 
performance of the Parties in accordance with the laws of the State of California.  Legal actions 
concerning any dispute, claim or matter arising out of or in relation to this Agreement shall be 
instituted in the Superior Court of the County of Riverside, State of California, or any other 
appropriate court in such county, and Consultant covenants and agrees to submit to the personal 
jurisdiction of such court in the event of such action. In the event of litigation in a U.S. District 
Court, venue shall lie exclusively in the Central District of California, in Riverside. 

7.2 Disputes; Default. 

In the event that City determines Consultant is in default under the terms of this Agreement, 
the City shall not have any obligation or duty to continue compensating Consultant for any work 
performed after the date of default.  Instead, the City may give notice to Consultant of the default 
and the reasons for the default.  The notice shall include the timeframe in which Consultant may 
cure the default.  This timeframe is presumptively thirty (30) days, but may be extended, though 
not reduced, if circumstances warrant.  During the period of time that Consultant is in default, the 
City shall hold all invoices and shall, when the default is cured, proceed with payment on the 
invoices.  In the alternative, the City may, in its sole discretion, elect to pay some or all of the 
outstanding invoices during the period of default.  If Consultant does not cure the default, the City 
may take necessary steps to terminate this Agreement under this Article.  Any failure on the part 
of the City to give notice of the Consultant’s default shall not be deemed to result in a waiver of 
the City’s legal rights or any rights arising out of any provision of this Agreement. 

7.3 Retention of Funds. 

Consultant hereby authorizes City to deduct from any amount payable to Consultant 
(whether or not arising out of this Agreement) (i) any payment amount of which may be in dispute 
hereunder or which are necessary to compensate City for any losses, costs, liabilities, or damages 
suffered by City, and (ii) all amounts for which City may be liable to third parties, by reason of 
Consultant’s acts or omissions in performing or failing to perform Consultant’s obligation under 
this Agreement.  In the event that any claim is made by a third party, the amount or validity of 
which is disputed by Consultant, or any indebtedness shall exist which shall appear to be the basis 
for a claim of lien, City may withhold from any payment due, without liability for interest because 
of such withholding, an amount sufficient to cover such claim.  The failure of City to exercise such 
right to deduct or to withhold shall not, however, affect the obligations of the Consultant to insure, 
indemnify, and protect City as elsewhere provided herein. 
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7.4 Waiver. 

Waiver by any Party to this Agreement of any term, condition, or covenant of this 
Agreement shall not constitute a waiver of any other term, condition, or covenant.  Waiver by any 
Party of any breach of the provisions of this Agreement shall not constitute a waiver of any other 
provision or a waiver of any subsequent breach or violation of any provision of this Agreement.  
Acceptance by City of any work or services by Consultant shall not constitute a waiver of any of 
the provisions of this Agreement.  No delay or omission in the exercise of any right or remedy by 
a non-defaulting Party on any default shall impair such right or remedy or be construed as a waiver.  
Any waiver by either Party of any default must be in writing and shall not be a waiver of any other 
default concerning the same or any other provision of this Agreement. 

7.5 Rights and Remedies are Cumulative. 

Except with respect to rights and remedies expressly declared to be exclusive in this 
Agreement, the rights and remedies of the Parties are cumulative and the exercise by either Party 
of one or more of such rights or remedies shall not preclude the exercise by it, at the same or 
different times, of any other rights or remedies for the same default or any other default by the 
other Party. 

7.6 Legal Action. 

In addition to any other rights or remedies, either Party may take legal action, in law or in 
equity, to cure, correct or remedy any default, to recover damages for any default, to compel 
specific performance of this Agreement, to obtain declaratory or injunctive relief, or to obtain any 
other remedy consistent with the purposes of this Agreement.  Notwithstanding any contrary 
provision herein, Consultant must file a statutory claim pursuant to Government Code Sections 
905 et seq. and 910 et seq., in order to pursue a legal action against City under this Agreement. 

7.7 Liquidated Damages. 

Since the determination of actual damages for any delay in performance of this Agreement 
would be extremely difficult or impractical to determine in the event of a breach of this Agreement, 
the Consultant and its sureties shall be liable for and shall pay to the City the sum of Not Applicable 
($0.00) as liquidated damages for each working day of delay in the performance of any service 
required hereunder, as specified in the Schedule of Performance (Exhibit “D”).  The City may 
withhold from any monies payable on account of services performed by the Consultant any 
accrued liquidated damages. 

7.8 Termination Prior to Expiration of Term. 

This Section shall govern any termination of this Agreement except as specifically 
provided in the following Section for termination for cause.  The City reserves the right to 
terminate this Agreement at any time, with or without cause, upon thirty (30) days’ written notice 
to Consultant, except that where termination is due to the fault of the Consultant, the period of 
notice may be such shorter time as may be determined by the Contract Officer.  In addition, the 
Consultant reserves the right to terminate this Agreement at any time, with or without cause, upon 
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sixty (60) days’ written notice to City, except that where termination is due to the fault of the City, 
the period of notice may be such shorter time as the Consultant may determine.  Upon receipt of 
any notice of termination, Consultant shall immediately cease all services hereunder except such 
as may be specifically approved by the Contract Officer.  Except where the Consultant has initiated 
termination, the Consultant shall be entitled to compensation for all services rendered prior to the 
effective date of the notice of termination and for any services authorized by the Contract Officer 
thereafter in accordance with the Schedule of Compensation or such as may be approved by the 
Contract Officer, except as provided in Section 7.3.  In the event the Consultant has initiated 
termination, the Consultant shall be entitled to compensation only for the reasonable value of the 
work product actually produced hereunder.  In the event of termination without cause pursuant to 
this Section, the terminating Party need not provide the non-terminating Party with the opportunity 
to cure pursuant to Section 7.2. 

7.9 Termination for Default of Consultant. 

If termination is due to the failure of the Consultant to fulfill its obligations under this 
Agreement, City may, after compliance with the provisions of Section 7.2, take over the work and 
prosecute the same to completion by contract or otherwise, and the Consultant shall be liable to 
the extent that the total cost for completion of the services required hereunder exceeds the 
compensation herein stipulated (provided that the City shall use reasonable efforts to mitigate such 
damages), and City may withhold any payments to the Consultant for the purpose of set-off or 
partial payment of the amounts owed the City as previously stated. 

7.10 Attorneys’ Fees. 

If either Party to this Agreement is required to initiate or defend or made a party to any 
action or proceeding in any way connected with this Agreement, the prevailing party in such action 
or proceeding, in addition to any other relief which may be granted, whether legal or equitable, 
shall be entitled to reasonable attorney’s fees.  Attorney’s fees shall include attorney’s fees on any 
appeal, and in addition the Party entitled to attorney’s fees shall be entitled to all other reasonable 
costs for investigating such action, taking depositions and discovery and all other necessary costs 
the court allows which are incurred in such litigation.  All such fees shall be deemed to have 
accrued on commencement of such action and shall be enforceable whether or not such action is 
prosecuted to judgment. 

ARTICLE 8. CITY OFFICERS AND EMPLOYEES:  NON-DISCRIMINATION 

8.1 Non-liability of City Officers and Employees. 

No officer or employee of the City shall be personally liable to the Consultant, or any 
successor in interest, in the event of any default or breach by the City or for any amount which 
may become due to the Consultant or to its successor, or for breach of any obligation of the terms 
of this Agreement. 
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8.2 Conflict of Interest. 

Consultant covenants that neither it, nor any officer or principal of its firm, has or shall 
acquire any interest, directly or indirectly, which would conflict in any manner with the interests 
of City or which would in any way hinder Consultant’s performance of services under this 
Agreement.  Consultant further covenants that in the performance of this Agreement, no person 
having any such interest shall be employed by it as an officer, employee, agent or sub-consultant 
without the express written consent of the Contract Officer.  Consultant agrees to at all times avoid 
conflicts of interest or the appearance of any conflicts of interest with the interests of City in the 
performance of this Agreement. 

No officer or employee of the City shall have any financial interest, direct or indirect, in 
this Agreement within the scope of Government Code section 1090, nor shall any such officer or 
employee make, participate in making, or use his or her official position to influence, any City 
decision relating to the Agreement which has a material financial effect on his or her financial 
interests or the financial interests of any corporation, partnership or association in which he or she 
is, directly or indirectly, interested, in violation of any State statute or regulation.  The Consultant 
warrants that it has not paid or given and will not pay or give any third party any money or other 
consideration for obtaining this Agreement. 

8.3 Covenant Against Discrimination. 

Consultant covenants that, by and for itself, its heirs, executors, assigns, and all persons 
claiming under or through them, that there shall be no discrimination against or segregation of, 
any person or group of persons on account of race, color, creed, religion, sex, gender, sexual 
orientation, marital status, national origin, or ancestry in the performance of this Agreement.  
Consultant shall take affirmative action to insure that applicants are employed and that employees 
are treated during employment without regard to their race, color, creed, religion, sex, marital 
status, national origin, or ancestry, or other protected class. 

8.4 Unauthorized Aliens. 

Consultant hereby promises and agrees to comply with all of the provisions of the Federal 
Immigration and Nationality Act, 8 U.S.C.A. §§ 1101, et seq., as amended, and in connection 
therewith, shall not employ unauthorized aliens as defined therein.  Should Consultant so employ 
such unauthorized aliens for the performance of work and/or services covered by this Agreement, 
and should the any liability or sanctions be imposed against City for such use of unauthorized 
aliens, Consultant hereby agrees to and shall reimburse City for the cost of all such liabilities or 
sanctions imposed, together with any and all costs, including attorneys’ fees, incurred by City. 

ARTICLE 9. MISCELLANEOUS PROVISIONS 

9.1 Notices. 

Any notice, demand, request, document, consent, approval, or communication either Party 
desires or is required to give to the other Party or any other person shall be in writing and either 
served personally or sent by prepaid, first-class mail, in the case of the City, to the City Manager 
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and to the attention of the Contract Officer, CITY OF BANNING, 99 East Ramsey Street, 
Banning, CA  92220 and in the case of the Consultant, to the person at the address designated on 
the execution page of this Agreement.  Either Party may change its address by notifying the other 
Party of the change of address in writing.  Notice shall be deemed communicated at the time 
personally delivered or in seventy-two (72) hours from the time of mailing if mailed as provided 
in this Section. 

9.2 Interpretation. 

The terms of this Agreement shall be construed in accordance with the meaning of the 
language used and shall not be construed for or against either Party by reason of the authorship of 
this Agreement or any other rule of construction which might otherwise apply. 

9.3 Counterparts. 

This Agreement may be executed in counterparts, each of which shall be deemed to be an 
original, and such counterparts shall constitute one and the same instrument. 

9.4 Integration; Amendment. 

This Agreement including the attachments hereto is the entire, complete and exclusive 
expression of the understanding of the Parties.  It is understood that there are no oral agreements 
between the Parties hereto affecting this Agreement and this Agreement supersedes and cancels 
any and all previous negotiations, arrangements, agreements and understandings, if any, between 
the Parties, and none shall be used to interpret this Agreement.  No amendment to or modification 
of this Agreement shall be valid unless made in writing and approved by the Consultant and by 
the City Council.  The Parties agree that this requirement for written modifications cannot be 
waived and that any attempted waiver shall be void. 

9.5 Severability. 

In the event that any one or more of the phrases, sentences, clauses, paragraphs, or sections 
contained in this Agreement shall be declared invalid or unenforceable by a valid judgment or 
decree of a court of competent jurisdiction, such invalidity or unenforceability shall not affect any 
of the remaining phrases, sentences, clauses, paragraphs, or sections of this Agreement which are 
hereby declared as severable and shall be interpreted to carry out the intent of the Parties hereunder 
unless the invalid provision is so material that its invalidity deprives either Party of the basic 
benefit of their bargain or renders this  Agreement meaningless. 

9.6 Corporate Authority. 

The persons executing this Agreement on behalf of the Parties hereto warrant that (i) such 
Party is duly organized and existing, (ii) they are duly authorized to execute and deliver this 
Agreement on behalf of said Party, (iii) by so executing this Agreement, such Party is formally 
bound to the provisions of this Agreement, and (iv) the entering into this Agreement does not 
violate any provision of any other Agreement to which said Party is bound.  This Agreement shall 
be binding upon the heirs, executors, administrators, successors and assigns of the Parties. 
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[SIGNATURES ON FOLLOWING PAGE] 
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IN WITNESS WHEREOF the Parties hereto have executed this Agreement the day and 
year first hereinabove written. 

CITY OF BANNING  CONSULTANT 
 
 

  

   
Douglas Schulze,                               Date 
City Manager    

 
 
 
 

NAME:                                       DATE 
TITLE: 
 
 

  NAME:                                       DATE 
TITLE: 

   
ATTEST:   
 
 

  

  Tax ID No.  
Laurie Sampson,                                Date  
Acting Deputy City Clerk 

  

   
   
   
APPROVED AS TO FORM:   
Richards, Watson & Gershon   
 
 
 

  

Kevin G. Ennis, Esq.,                       Date  
City Attorney 

  

 
 
Two signatures are required if a corporation 
 
NOTE:  CONSULTANT’S SIGNATURES SHALL BE DULY NOTARIZED, AND APPROPRIATE 
ATTESTATIONS SHALL BE INCLUDED AS MAY BE REQUIRED BY THE BYLAWS, ARTICLES OF 
INCORPORATION, OR OTHER RULES OR REGULATIONS APPLICABLE TO DEVELOPER’S 
BUSINESS ENTITY. 
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT 

 

STATE OF CALIFORNIA 
 
COUNTY OF RIVERSIDE  
 
On __________, 20__ before me, ________________, personally appeared ________________, proved to me on the 
basis of satisfactory evidence to be the person(s) whose names(s) is/are subscribed to the within instrument and 
acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by 
his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, 
executed the instrument. 
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true 
and correct. 
 
WITNESS my hand and official seal. 
 
Signature: _____________________________________ 
 

 

OPTIONAL 
Though the data below is not required by law, it may prove valuable to persons relying on the document and could 
prevent fraudulent reattachment of this form. 

CAPACITY CLAIMED BY SIGNER DESCRIPTION OF ATTACHED DOCUMENT 
 INDIVIDUAL 
 CORPORATE OFFICER 

 _______________________________ 
TITLE(S) 

 PARTNER(S)  LIMITED 
    GENERAL 

 ATTORNEY-IN-FACT 
 TRUSTEE(S) 
 GUARDIAN/CONSERVATOR 
 OTHER_______________________________ 

 ______________________________________ 
SIGNER IS REPRESENTING: 
(NAME OF PERSON(S) OR ENTITY(IES)) 
_____________________________________________ 
_____________________________________________ 
 

___________________________________ 
TITLE OR TYPE OF DOCUMENT 

___________________________________ 
NUMBER OF PAGES 

___________________________________ 
DATE OF DOCUMENT 

___________________________________ 
SIGNER(S) OTHER THAN NAMED ABOVE 

 
 
 

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the 
document to which this certificate is attached, and not the truthfulness, accuracy or validity of that document. 
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EXHIBIT “A” 
SCOPE OF SERVICES 

I. Consultant will perform the following services in connection with providing Insert 
Type of Work to be Completed prepared in connection therewith:  

A. Meetings and Presentation 

B. Plans, Specifications, and Estimates (PS&E) 

C. Cost Estimate  

D. Final Plans and Specifications 

E. Bidding Phase Assistance 

F. Construction Phase Assistance 

G. Federal/State Documentation Assistance 

H. Traffic Circle Plans 

II. As part of the Services, Consultant will prepare and deliver the following tangible work 
products to the City: 

A. Critical Path Project Schedule 

B. Preliminary Project Notice (1st Notice) 

C. Prepare to Relocate Notice with Response Form (2nd Notice) 

D. Notice to Relocate (3rd Notice) 

E. Sidewalk, ADA Ramps, Driveway, and Curb & Gutter Improvement Plans 

F. Bike Lane and Crosswalk Plans (Signing & Striping Plans) 

G. Right of Entry and Exhibits Documents 

H. Bid Sheet, Special Provisions, and Cost Estimates 

I. One Set of Final Plans in Mylar 

J. Five (5) Sets of Bond Copies of the Final Plans and Specifications After 
Engineer’s Signatures 

K. Electronic Copy (PDF) of Approved Plans for Bidding Purposes 
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L. AutoCAD Files of the Final Plans (2014 Version) 

III. In addition to the requirements of Parts I and II of this Scope of Services, during the 
performance of the services, Consultant will keep the City appraised through periodic 
status reports regarding the performance of the services under this Agreement by the 
following means: 

A. In-person meetings. 

B. Email updates/questions to applicant team and City while reviews are 
underway. 

C. Conference calls. 

IV. All work product is subject to review and acceptance by the City, and must be revised 
by the Consultant without additional charge to the City until found satisfactory and 
accepted by City. 

V. Consultant will utilize the following personnel to accomplish the services: 

A. Dilesh Sheth, Program Manager 

B. Lin McCaffrey, Senior Engineer 

C. Nick Lowe, Associate Engineer 

D. Michael Johnson, Director 

E. Nick Keller, Senior Designer 
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EXHIBIT “B” 
SPECIAL REQUIREMENTS 

(Superseding Contract Boilerplate) 

None 
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EXHIBIT “C” 
SCHEDULE OF COMPENSATION 

I. Consultant shall perform the following tasks (“Tasks”) at the following rates 

TASK DESCRIPTION SUB-BUDGET 
1. Meetings and Presentations $9,012.00 

 
2. Plans, Specifications and Estimates (PS&E) $87,728.00 

 
3. Final Plans and Specifications $3,996.00 

 
4. Bidding Phase Assistance $3,720.00 

 
5. Construction Phase Assistance $5,440.00 

 
6. Federal/State Documentation Assistance $8,768.00 

 
7. Traffic Circle Plans $9,032.00 

 
 TOTAL $127,696.00 

 
 

II. A retention of ten percent (10%) shall be held from each payment as a contract 
retention to be paid as part of the final payment upon satisfactory completion of 
services. 

III. Within the budgeted amounts for each Task, and with the approval of the 
Contract Officer, funds may be shifted from one Task sub-budget to another so 
long as the Contract Sum is not exceeded per Section 2.1, unless Additional 
Services are approved per Section 1.8. 

IV. The City will compensate Consultant for the services performed upon submission 
of a valid invoice.  Each invoice is to include: 

A. Line items for all personnel describing the work performed, the number of hours 
worked, and the hourly rate. 

B. Line items for all materials and equipment properly charged to the services. 

C. Line items for all other approved reimbursable expenses claimed, with 
supporting documentation. 

D. Line items for all approved sub-consultant labor, supplies, equipment, 
materials, and travel properly charged to the services. 
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V. The total compensation for services shall not exceed $127,696.00 as provided in 
Section 2.1 of this Agreement. 

VI. The Consultant’s billing rates for all personnel are attached as Exhibit C-1. 

451



EXHIBIT “C-1” 
CONSULTANT’S BILLING RATE AND TASK SCHEDULE 
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EXHIBIT “D” 
SCHEDULE OF PERFORMANCE  

I. Consultant shall perform all services timely in accordance with the schedule to be 
developed by Consultant and subject to the written approval of the Contract 
Officer.  Consultant will provide a written proposal within one week of the City’s 
request for services, unless otherwise agreed to by the Contract Officer. 

II. Consultant shall deliver the following tangible work products to the City by the 
following dates. 

A. Proposed Project Schedule – Attached as Exhibit D-1. 

III. The Contract Officer may approve extensions for performance of the services in 
accordance with Section 3.2. 
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EXHIBIT “D-1” 
PROPOSED PROJECT SCHEDULE 
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SUPPLEMENTAL ATTACHMENTS 

Draft 2018 Implementation grant proposal solicitation package 

---Document is Publicly Available Online--- 

https://water.ca.gov/-/media/DWR-Website/Web-Pages/Work-With-Us/Grants-And-Loans/IRWM-Grants/
Files/Prop-1-Implementation/Draft_2018_Prop1_Round1_ImplementationPSP.pdf?
la=en&hash=FBC0E5F9DCB4DD83A98C21FCFBA25860E57126C8
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ATTACHMENT 3 
(Proposal) 
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April 10, 2019 

Art Vela 
Public Works Director 
City of Banning 
99 E. Ramsey Street 
Banning, CA 92220 

Proposal for San Gorgonio IRWM Region Prop 1 Round 1 IRWM Implementation Grant Support 

Dear Mr. Vela: 
Woodard & Curran is pleased to provide our proposal to the City of Banning, as contracting agency for 
the San Gorgonio Integrated Regional Water Management (IRWM) Region, to provide grant application 
preparation services for the Proposition 1 (Prop 1) IRWM Program. This proposal is in response to RFP 
No. 19-036 and subsequent Addendum No. 1. The San Gorgonio IRWM Plan was funded by a Prop 1 
IRWM planning grant in the amount of $1,000,000 that Woodard & Curran helped the region secure. As 
a result of our extensive experience in preparing past IRWM implementation grant applications, the 
Woodard & Curran team is well positioned to provide the San Gorgonio IRWM Region and its 
stakeholders with the highest quality of support for the Prop 1 IRWM grant program. This support would 
include assisting the Region in selecting projects for inclusion in the grant application, preparing and 
submitting workshop and application materials, and supporting post-application coordination with DWR. 
Based upon the requirements of your Request for Proposals (RFP), we are providing all requested 
information and materials in the following sections: 

A. Cover Letter
B. Statement of Understanding and Approach
C. Company Information
D. Company Personnel
E. Experience and References
F. Evidence of Insurance
G. Financial Capability
H. Disclosure
I. Price Proposal
J. Proposal Forms

We greatly appreciate this opportunity to offer our funding services and hope to continue to support the 
San Gorgonio IRWM Region in achieving its important funding goals. California law defines the standard 
of care for design professionals and this is the standard by which professional liability policies are written. 
As such, Woodard & Curran cannot accept contract language that elevates the standard of care. To do 
so would expand our risk and potentially render our insurance coverage unresponsive to a claim. 
Persephene St. Charles will serve as the Principal-in-Charge and Sally Johnson will serve as Project 
Manager (sjohnson@woodardcurran.com, 858-875-7427). Sally is the point of contact for this proposal. 

Sincerely, 

Sally Johnson 
Project Manager 
Woodard & Curran 
10509 Vista Sorrento Parkway, Ste. 205 
San Diego, CA 92121 

Persephene St. Charles 
Principal in Charge 
Woodard & Curran 
888 South Figueroa St. #1700 
Los Angeles, CA 90017 
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B. STATEMENT OF UNDERSTANDING AND APPROACH 

B.1 Understanding of Project 

The San Gorgonio Integrated Regional Water Management (IRWM) Region is seeking consultant support 
to prepare the Region’s Proposition 1, Round 1 Implementation Grant Application (Prop 1) and provide 
support for pre-application and post-application support to coordinate with California Department of Water 
Resources (DWR).  

With Woodard & Curran support, the San Gorgonio IRWM Region developed its IRWM Plan to comply 
with the Prop 1 IRWM Guidelines released by DWR in 2016. Woodard & Curran helped secure a Prop 1 
IRWM planning grant in the amount of $1,000,000 to fund the Region’s IRWM planning effort. In August 
2018, the San Gorgonio Regional Water Management Group (RWMG) responded to DWR’s comments 
on their preliminary review of the Plan and anticipates receiving notification from DWR that the Plan is 
consistent with Prop 1 Guidelines before the end of year, making the Region eligible for IRWM 
implementation grant funding through Prop 1. A project selection process is outlined in the IRWM Plan, 
and implementation projects must be consistent with the goals and objectives of an IRWM Plan. 

DWR released a Draft Proposal Solicitation Package (PSP) for the Prop 1 Round 1 IRWM implementation 
grant solicitation in October 2018, which details the application requirements, project and applicant 
eligibility requirements, anticipated timeline, and other details related to the upcoming round of grant 
funding. This round will be administered somewhat differently than past IRWM program implementation 
grant rounds in that DWR is requiring IRWM regions within a Funding Area to meet with DWR and other 
regions during a pre-application workshop to discuss the regions’ critical needs and proposed projects 
for inclusion in the grant applications. Prior to the pre-application workshop, regions must submit Project 
Information Forms (PIFs) and a Proposal Summary presenting projects they plan to include in their 
competitive grant application. Pre-application workshops are expected to occur sometime in Spring and 
Summer 2019, however, the timing of the Colorado River Funding Area (CRFA) workshop will be 
dependent on the readiness and coordination of the four regions within the CRFA (San Gorgonio, 
Coachella Valley, Imperial, and Mojave). 

B.2 Implementation Plan 

This proposal would be implemented by Woodard & Curran staff following standard project management 
practices. As described in Task 1: Project Management, monthly invoicing and progress reporting will be 
completed, which is used by the Project Manager to confirm progress is on budget and schedule. 
Additionally, during grant writing efforts, the Project Manager will manage Woodard & Curran staff through 
regular team meetings and weekly budget checks using Woodard & Curran’s timesheet and controls 
program, Deltek Vision. The proposed Project Manager is experienced with managing grant applications, 
including large IRWM implementation grant applications. Input on draft deliverables will be solicited via 
email or sharepoint files, with all comments provided in track changes and compiled for discussion via 
teleconference as appropriate. As appropriate, stakeholder comments are typically compiled into a 
tracking sheet that documents the commenter, comment, and how the comment has been addressed. 

B.3 Technical Approach 

The City of Banning’s RFP Scope of Services and how Woodard & Curran would address them is 
summarized below. The process proposed by Woodard & Curran is based on the City’s Scope of 
Services, DWR’s Draft Prop 1 IRWM Implementation Grant PSP, and the project selection process 
included in the San Gorgonio IRWM Plan. For the purposes of this proposal, we are assuming four 
projects will be included in the Prop 1 implementation grant application. 
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Task 1: Project Management 

Woodard & Curran will assist the City of Banning on behalf of the San Gorgonio RWMG to coordinate, 
complete, and submit the Prop 1 implementation grant application in accordance with DWR’s Final 
Proposal Solicitation Package (PSP). Woodard & Curran will prepare and manage a schedule for the 
grant application process to ensure all agencies participating remain on task and will coordinate and 
conduct meetings with RWMG members.  

Task 1 includes all project management and project coordination activities that may occur between the 
estimated start date of May 2019 through the completion of Task 4 (estimated to be complete within one 
year of project start, or May 2020). Woodard & Curran will prepare monthly invoices and progress reports 
and conduct ongoing schedule and budget management. Woodard & Curran will coordinate with the City 
throughout completion of Tasks 2 through 4. 

Task 1 Deliverables: 
• Grant application process schedule 
• Agendas, meeting materials, and notes for monthly RWMG meetings 
• Monthly progress reports and invoices 

Task 2: Project Selection and Pre-Application Workshop Coordination 

This proposal assumes the City of Banning and RWMG will initiate the project solicitation process without 
the assistance of Woodard & Curran, and that Woodard & Curran would begin involvement with the 
project selection process once the Call for Projects closes, if applicable.  

Woodard & Curran assumes that project selection would occur during an in-person RWMG meeting in 
the City of Banning, and be based on the feedback from the Project Review Subcommittee. Woodard & 
Curran will provide information about DWR’s scoring criteria and priorities to the Project Review 
Subcommittee, and attend the Subcommittee meeting via teleconference for the purpose of answering 
questions that might arise about DWR’s process. Woodard & Curran would not be involved with making 
recommendations to the RWMG regarding project selection. Following the Subcommittee’s meeting, 
Woodard & Curran will prepare for and facilitate an in-person RWMG meeting, where the RWMG reviews 
the recommendation of the Project Review Subcommittee and makes the final selection of projects for 
inclusion in the grant application. Woodard & Curran anticipates this RWMG meeting will be 2 hours, 
longer than the normal 1-hour RWMG meetings. Once projects are identified, Woodard & Curran will 
assist in the preparation of the pre-application workshop presentation.  

Project proponents and RWMG representatives will be required to attend the DWR pre-application 
workshop conducted within the CRFA. Woodard & Curran will assist the San Gorgonio workshop 
attendees with preparing for the workshop. Work will include preparing the Proposal Summary, 
coordinating preparation of the PIFs by project proponents, and revising the PIFs, as necessary. DWR is 
requiring a Proposal Summary to summarize each project the applicant intends to submit as part of the 
application. Woodard & Curran will prepare the draft Proposal Summary and provide it to the RWMG 
and/or project proponents for review. Woodard & Curran will incorporate comments to prepare the final 
Proposal Summary.  

PIFs are required for each project to be included in the application. Woodard & Curran will partially 
complete the PIFs based on the information provided during the Call for Projects. PIFs will then be 
emailed to the project proponents for completion, along with questions about the project needed for the 
Workshop presentation. Revisions to the forms may be recommended in order to demonstrate eligibility, 
maximize benefits, and increase competitiveness. Woodard & Curran will provide final Proposal 
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Summary and PIFs to the City of Banning for submittal to DWR two weeks prior to the pre-application 
workshop date.  

Woodard & Curran will prepare a presentation for the San Gorgonio IRWM Region’s portion of the DWR 
Workshop, in Microsoft PowerPoint. A draft presentation will be circulated to the RWMG, and project-
specific slides circulated to the project proponents. Woodard & Curran will incorporate comments and 
provide a final screencheck presentation for RWMG approval before finalizing for the workshop. This 
proposal assumes all comments will be addressed via email, unless a regularly-schedule RWMG meeting 
occurs that coincides with this task.  

Woodard & Curran will attend the DWR Pre-application Workshop in-person to support the San Gorgonio 
RWMG, and will document DWR’s workshop and post-workshop feedback. This proposal assumes that 
no additional supplemental materials will be required for the Pre-Application Workshop beyond the 
presentation, Proposal Summary, and PIFs. 

Task 2 Deliverables: 
• Project list for inclusion in grant application 
• Draft and final Proposal Summary 
• Up to Four PIFs 
• Draft and Final Workshop presentation 
• Pre-application workshop notes 

Task 3: Application Preparation and Submittal 

Woodard & Curran will coordinate with each project proponent to receive the necessary project 
information and data to prepare the grant application. Woodard & Curran will prepare a data request for 
project proponents and distribute it via email. A one-hour workshop will be held with project proponents 
to review the data request and answer questions about the requested information and the application. 

The grant application is expected to consist of up to nine attachments, including the following, as well as 
a grant application checklist: 

• Attachment 1: Authorization and Eligibility Requirements 
• Attachment 2 : Final Proposal Summary 
• Attachment 3 : Final Project Information Forms 
• Attachment 4: Work Plan 
• Attachment 5: Budget 
• Attachment 6: Schedule 
• Attachment 7: Disadvantaged Community (DAC) 
• Attachment 8: Economically Distressed Area (EDA) 
• Attachment 9: Tribe  

Attachments 7, 8, and 9 are only required for projects that benefit DACs, EDAs, or tribal communities. 
For the purposes of this proposal, it is assumed that all attachments will be required, as there is a high 
possibility of a project being located in or benefitting a DAC, EDA, or tribe, given the nature of the San 
Gorgonio IRWM Region.  

Woodard & Curran will prepare draft versions of Attachments 1 through 9 and the grant application 
checklist to ensure all requirements are met. While Attachments 2 and 3 consist of the Proposal Summary 
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and PIFs prepared in Task 3, it is assumed revisions to these attachments will be required based on 
either minor modifications to the projects and/or input from DWR at or following the pre-application 
workshop. This task includes coordination calls with project proponents and the RWMG as necessary. 
RWMG and/or project proponents will be provided up to two weeks to review the draft application 
materials. Woodard & Curran will then prepare final versions of all attachments. The RWMG and/or 
project proponents will be given the opportunity to review the final screen check versions prior to 
submittal. Woodard & Curran will submit the final attachments to DWR via its online GRanTS system, 
using the City of Banning’s access. Electronic versions of the application will be provided to the RWMG 
and/or project proponents in MS Word, Excel, and PDF format.  

Task 3 Deliverables: 
• Data request in MS Word and Excel format 
• Draft and final attachments 
• Final electronic files of attachments in MS Word, Excel, and PDF format 
• Confirmation final attachments successfully uploaded to DWR’s GRanTS system 

Task 4: Grant Agreement and Funding Award Support 

Woodard & Curran will also provide post-submittal support. This will include reviewing DWR’s draft grant 
awards and scores and preparing a comment letter for submittal to DWR should the Region not be 
funded. If awarded funding, Woodard & Curran will review the draft funding agreement and provide 
comments to the RWMG regarding the requirements and recommended adjustments to project scope of 
work, budgets, and schedule. This task assumes up to 14 hours of Woodard & Curran time.  

Task 4 Deliverables: 
• Draft and final comment letter on Draft Awards 
• Comments on Draft Agreement, if awarded 

B.4 Schedule 

Woodard & Curran can begin work immediately following receipt of a Notice to Proceed (NTP). The 
application timeline provided by DWR is as follows: 

• DWR and IRWM Regions Workshop – Spring and Summer 2019 
• PIFs and Proposal Summary due to DWR - 2 weeks before Workshop 
• DWR provides written comments on projects - 4 weeks after Workshop 
• Applications due - 12 weeks after Workshop (overlaps with DWR comments) 
• DWR review/notification of award - No timeline provided 

 

Woodard & Curran has provided a schedule as Exhibit A assuming an NTP is issued on May 1, 2019. 
For purposes of this proposal, the schedule assumes the DWR pre-application workshop will occur July 
15, 2019. All other deadlines stem from the workshop date; thus, if the workshop occurs on another date, 
the schedule would be adjusted accordingly. Based on the assumptions included in the schedule, the 
grant application would be due to DWR in early October 2019, Draft Awards would be expected early 
January 2020, and Final Awards in late February 2020. The entire duration of this scope of work is 
assumed to run from May 2019 through April 2020. 
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B.5 Assumptions and Understandings 

The following assumptions and understandings apply to the scope of work, schedule, and budget 
described herein. If the scope of work changes, or these assumptions change, Woodard & Curran will 
prepare and submit to the City of Banning an Amendment Request. If the City or RWMG request a change 
that will affect the Scope of Work or associated level of effort, Woodard & Curran will notify the City of 
Banning prior to completing any additional work. 

• The proposal is based on the Draft Prop 1 Round 1 implementation grant PSP released by 
DWR in early October 2018. Should DWR make edits to the PSP when the final is released, 
modifications to this proposal may be required.  

• The City of Banning would be the Prop 1 Round 1 implementation grant applicant (on behalf of 
the San Gorgonio IRWM Region). 

• Four projects would be included in the Prop 1 Round 1 implementation grant application. 
• City of Banning and the RWMG would initiate the Call for Projects prior to issuing the NTP for 

this proposal. 
• Woodard & Curran is not responsible for selecting the projects included in the application but 

will provide support to the RWMG during their project selection process at an in-person 
RWMG meeting in Banning (Task 2) and no additional coordination between Woodard & 
Curran and the RWMG would be required to approve the project list.  

• Woodard & Curran will provide teleconference facilities for any meetings held via 
teleconference 

• City of Banning will provide in-person meeting facilities for RWMG meetings or project 
proponent meetings, as necessary 

• City of Banning will review draft deliverables as noted in this Scope of Work in a manner 
consistent with the planned schedule 

B.6 Innovative/Creative Approach 

Woodard & Curran will use teleconference and Skype-enabled screensharing for most meetings, which 
will allow for remote attendance at meetings while still allowing all attendees to follow along with 
presentations or discussion of relevant materials. The use of Skype will also save time and budget by 
avoiding the need for travel to meeting spaces. 

B.7 City-Owned Facilities 

This proposal assumes that in-person meetings would be held at City-owned facilities, except for the Pre-
Application Workshop, which will be held at a facility coordinated by the CRFA representative from the 
Coachella Valley Water District. If meeting rooms are not equipped with computers or projectors, 
Woodard & Curran is prepared to bring a projector, screen, and computer, as necessary. 
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C. COMPANY INFORMATION 

C.1 General Information 

Woodard & Curran is an is an integrated engineering, science, and operations corporation with offices 
located throughout the nation. 

C.2 Contact Information 

Project Contact 
Project Manager: Sally Johnson 
Phone Number: 858-875-7427 
Email: sjohnson@woodardcurran.com 
Address: 10509 Vista Sorrento Parkway, Ste. 205 
  San Diego, CA 92121 

Main Office  
Chief Executive Officer: Douglas McKeown 
Office Phone Number: 207-558-3800 
Email: dmckeown@woodardcurran.com 
Address: 41 Hutchins Drive 
  Portland, ME 04102 

Branch Office Contact Information 
Principal-In-Charge: Persephene St. Charles 
Phone Number: 213-223-9466 
Email: pstcharles@woodardcurran.com 
Address: 888 South Figueroa #1700 
  Los Angeles, CA 90017 

C.3 Disclosure of Litigation 

Enclosed as Exhibit B is a disclosure of litigation in which Woodard & Curran has been involved in the 
past five years. No claims or disciplinary action has been taken against Woodard & Curran or its key 
personnel within the past five years. 
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D. COMPANY PERSONNEL 

Woodard & Curran has provided support for the San Gorgonio Integrated Regional Water Management 
(IRWM) Region since 2016. With the support of Woodard & Curran, the IRWM Region developed an 
IRWM Plan to comply with the Proposition 1 (Prop 1) IRWM Guidelines. Woodard & Curran has put 
together a team with a depth of experience in preparing IRWM implementation grant applications for both 
the San Gorgonio IRWM Region and other IRWM regions in Southern California.  

Woodard & Curran has developed an internal team organization that allows for division of labor amongst 
team members to ensure application materials are completed in a timely manner while ensuring a 
cohesive, quality application is completed. Sally Johnson has prepared and managed Prop 1 
implementation grant applications for the San Diego IRWM Region and will serve as Project Manager. 
As Principal-in-Charge, Persephene St. Charles will provide general project guidance and contract 
management. George Valenzuela is an environmental planner who has experience working on technical 
documents and grant administration.  

D.1 Key Member Contacts 

Project Manager Sally Johnson (858) 875-7427 sjohnson@woodardcurran.com 

Principal-in-Charge Persephene St. Charles (213) 223-9466 pstcharles@woodardcurran.com 

Planner George Valenzuela (408) 831-4818 gvalenzuela@woodardcurran.com 

D.2 Key Team Member Qualifications 

Sally Johnson: Project Manager 

Sally is a water resources planner with six years of experience in federal and state funding programs; 
integrated water resource management planning; urban water management planning; and California 
Environmental Quality Act (CEQA) compliance. She is experienced in managing grant applications and 
meeting application deadlines for a variety of funding programs, including IRWM implementation grants. 
She has written three successful IRWM implementation grants, a Disadvantaged Community Involvement 
Grant, and IRWM Planning Grant under Prop 84 and Prop 1 for the San Diego IRWM Region, and 
previously assisted in writing two successful Prop 84 Implementation Grants for the Coachella Valley 
IRWM Region. Her funding experiences include grant and loan applications for a variety of federal and 
state programs including U.S. Bureau of Reclamation WaterSMART, Proposition 84 IRWM grants, and 
State Revolving Fund grants and loans. Sally currently serves as the program manager for the San 
Gorgonio IRWM Program, and helped with final approval of the IRWM Plan from DWR, coordination with 
the Colorado River Funding Area, and review of the Draft PSP for the RWMG. 

Persephene St. Charles: Principal-in-Charge 

Persephene brings 18 years of extensive experience managing local, regional, and watershed-scale 
planning projects involving water quality, recycled water, habitat enhancement, stormwater, flood 
protection and watershed issues. Persephene is a leader in orchestrating local and regional planning 
involving multiple stakeholders and project partnerships; her experience development and implementing 
IRWM programs has provided her with a unique understanding of the program and how to effectively 
craft projects to achieve regional objectives while maximize funding competitiveness. 

464



George Valenzuela: Planner 

George Valenzuela is an environmental planner with experience in integrated water resources 
management. He has provided project support for a wide range of integrated regional water studies and 
plans, technical analyses, and groundwater management plans. George has supported development of 
grant applications for the Coachella Valley Water District, including the U.S. Bureau of Reclamation Water 
Infrastructure for Improvements to the Nation (WIIN) grant application. He also provided support for the 
development of the Fremont Basin IRWM Salt and Nutrient Management Plan and corresponding 
Groundwater Management Plan.  

E. EXPERIENCE AND REFERENCES 

E.1 Experience and Related Projects 

Woodard & Curran is an engineering and planning firm formed to assist clients in tackling their water 
supply, water quality, wastewater, and stormwater challenges. We have become a statewide leader in 
IRWM – working directly with Department of Water Resources (DWR) and 24 regions throughout the 
state to help achieve IRWM technical, policy, and financial goals. The proposed team’s experience 
working directly with the San Gorgonio IRWM Program will enable us to seamlessly support the Region 
as it embarks on the next phase of the IRWM Implementation Grant Program.  

 

In total, Woodard & Curran has worked to secure 
more than $1.1 billion from a variety of local, state 
and federal programs to help our clients’ fund water 
resources projects and programs. Woodard & 
Curran’s grant expertise and funding success is most 
clearly demonstrated by its success in the IRWM 
grant program. Woodard & Curran is the leader in 
IRWM planning and grant application preparation 
and administration in California. Woodard & Curran 
has helped build and lead more IRWM planning 
efforts than any other consulting firm. To date, we 
have prepared 19 IRWM plans and over 40 IRWM 
funding applications to secure more than $557 million 
in grants from Proposition 50, 84, and 1. Woodard & 
Curran’s Funding Committee works collaboratively to 
track relevant funding mechanisms (such as Proposition 1) and disseminates program information 
company-wide - allowing our proposed task mangers to assist the Region in positioning projects for a 

Woodard & Curran’s 88% success rate with 
IRWM planning grant applications and 79% of 
IRWM implementation grant applications speaks 
to our high standards and quality of work. 

465



wide range of funding opportunities. Through these experiences, we have developed internal strategies 
for highlighting project components to demonstrate multiple benefits and make them competitive for 
funding, facilitating coordination of material from multiple entities, and managing and resolving 
inconsistent datasets and information such that a cohesive final application can be submitted to a funding 
agency on time. 

Greater Los Angeles County (GLAC) IRWM Program Support  

Woodard & Curran has been involved in supporting the GLAC IRWM Region since 2005. During that 
time, we have worked with hundreds of stakeholders to conduct comprehensive regional and subregional 
planning, identify and develop hundreds of multi-benefit projects, and bring $104 million in IRWM grant 
funds to implement collaborative projects throughout the region.  

• Funding Support: Woodard & Curran has mastered the preparation of the Region’s massive 
implementation grant applications that typically include a wide range of projects, local project 
sponsors, supporting documents, and benefits. Our planning and engineering expertise allowed 
us to articulate projects with objectives ranging from water supply improvements to water quality 
enhancement to flood risk reduction to ecosystem restoration. As part of this work, Woodard & 
Curran developed methods and tools to calculate additional benefits to ensure projects 
demonstrated multiple benefits. Our grant experience also allowed for detailed review of work 
plans, budgets and schedules to determine whether they were reasonable, and follow-up with 
project sponsors to ensure information was correct. Woodard & Curran has successfully 
submitted all applications through DWR’s online GRanTS portal, and therefore is very familiar 
with using the website. For the past four years, Woodard & Curran has also provided grant 
administration services to the IRWM Program though Los Angeles County Department of Power 
and Water.  

In addition to funding support, Woodard & Curran has developed a strong familiarity with the Region’s 
water resources and stakeholders by providing support to the Region in the following areas: 

• IRWM Planning: Woodard & Curran worked with the Region to develop the 2013 Update of 
the GLAC IRWM Plan. Our team facilitated discussions within Subregional and plan update 
committees as well as the Leadership Committee to develop/revisit key planning strategies. 
We led the development of supporting technical studies that examined the Region’s issues 
and needs related to water supplies, water quality, flood, habitat and recreation.  

• Data Management: Woodard & Curran worked with the Region to develop the OPTI project 
database to provide a web-based user interface that could be accessible to all interested 
parties and stakeholders.  

• Meeting Facilitation and DAC Involvement: Woodard & Curran supported the North Santa 
Monica Bay and South Bay Subregions to facilitate regular and specialized meetings that 
involved project development and selection, subregional governance and participation, DAC 
involvement, and related IRWM topics. Woodard & Curran worked with the Subregions to 
develop strategies to include in an initial DAC outreach plan while under development. During 
the 2013 Plan Update process, Woodard & Curran helped to conduct tribal outreach as well as 
collaborated with the existing DAC Coordinator under contract separately by the Region.  

San Diego IRWM Program Support  

Woodard & Curran has been supporting the City of San Diego, County of San Diego, and San Diego 
County Water Authority (SDCWA) in developing an integrated, balanced, and consensus-based 
approach to ensuring the long-term viability of San Diego’s water supply, water quality, and natural 
resources since 2007. Part of this support has included grant support starting with Round 2 of Proposition 
50 in 2007. Woodard & Curran completed (and submitted through the GRanTS portal) 6 successful IRWM 
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applications for the Region resulting in over $90M for nearly 60 projects. During each cycle of IRWM 
funding, Woodard & Curran holds integration workshops with stakeholders that focus on providing 
technical assistance to stakeholders, including disadvantaged communities, and are geared towards 
finding ways to promote collaboration, integrate projects, and maximize overall project benefits. During 
each round of funding, Woodard & Curran also develops a detailed set of project scoring criteria based 
on both the region’s IRWM plan and the requirements of each grant program. Woodard & Curran then 
scores all projects submitted, and facilitates meetings with the project review subcommittee to select 
projects for inclusion in the grant application.  

San Gorgonio Integrated Regional Water Management Program Support  

Woodard & Curran worked with agencies in the San Gorgonio Valley to develop a new IRWM region and 
program beginning in 2016. This work included facilitating discussions on RWMG organization and 
management, and draft regional boundaries. As part of this work, Woodard & Curran successfully 
prepared both the application required for the Region Acceptance Process and a planning grant 
application for the development of the new IRWM Plan plus necessary technical studies. Woodard & 
Curran was responsible for facilitating stakeholder and RWMG meetings, developing technical studies to 
identify the region’s needs, and drafting the IRWM Plan. Woodard & Curran currently serves as the 
program manager.  

Upper Santa Margarita Watershed IRWM Program Support  

Woodard & Curran has served as the Region’s program manager since 2015, and is responsible for 
coordinating stakeholder meetings, coordinating RWMG meetings, ensuring ongoing project inclusion in 
the IRWM Plan, and development of outreach materials. Woodard & Curran has been responsible for 
preparing Prop 84 implementation grant applications that have provided the Region with $3.8 million to 
implement projects and $800,000 to support planning efforts. This work includes preparing a call for 
projects, reviewing existing and new projects for inclusion in the plan, preparing scoring criteria to be 
used by the region to prioritize projects for inclusion in grant applications, and coordinating with project 
sponsors to obtain additional project information, if needed.  

As part of this work, Woodard & Curran has worked to encourage stakeholder involvement in the IRWM 
Program, particularly DAC and Tribal involvement, through individual communications with 
representatives, working with stakeholders such as the Ramona Band of Cahuilla and Meadowview HOA 
to develop projects and identify potential partners to facilitate project implementation. To encourage 
integrated, regional projects, Woodard & Curran has facilitated project integration workshops that allow 
project sponsors to discuss their projects, obtain feedback from stakeholders, and look for opportunities 
to engage partners or enhance the project. 

Coachella Valley IRWM Program Support  

In 2010, Woodard & Curran was hired by the Coachella Valley Regional Water Management Group 
(CVRWMG), which is a group of six water and wastewater agencies, to prepare a Proposition 84 Planning 
Grant, develop the Region’s first IRWM Plan, and pursue Proposition 84 IRWM Implementation Grant 
funding. Since that time, Woodard & Curran has continued to provide grant funding and ongoing program 
management support to the CVRWMG. Woodard & Curran helped the region secure a $1 million Planning 
Grant and $500k DAC Involvement Grant, and completed an update of the 2011 Plan to adhere to revised 
2012 IRWM Plan Standards, implement outreach activities, complete technical studies, and conduct 
targeted outreach to DACs to ultimately increase DAC participation in the IRWM process. In addition to 
the Planning Grant and DAC Involvement Grant, Woodard & Curran completed (and submitted through 
the GRanTS portal) four additional Proposition 84 Implementation Grant applications, ultimately securing 
over $18 million for the Region through the IRWM grant program. In addition, Woodard & Curran helped 
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secure IRWM funding for DAC planning projects that were able to leverage the IRWM funding to secure 
additional grant funding from the USDA for implementation. Woodard & Curran also facilitated the local 
project solicitation and selection process in support of all four of the region’s successful Implementation 
Grant applications. 

E.2 References 

San Diego IRWM Program Management, Plan Development and Grant Preparation  
San Diego County Water Authority  
Mr. Mark Stadler, Principal Water Resources Specialist  
4677 Overland Avenue  
San Diego, CA 92123  
858.522.6735, mstadler@sdcwa.org  
Responsibility and relationship to project: IRWM Program Manager  

Project Description: Woodard & Curran has been supporting the San Diego Region developing and 
implementing an integrated, balanced, and consensus-based approach to ensuring the long-term viability 
of San Diego’s water supply, water quality, and natural resources since 2007. Woodard & Curran was 
initially selected in 2007 to assist the San Diego Region in revising and updating its preliminary draft 
IRWM Plan to more fully address the IRWM Plan standards. In addition, we worked with the Water 
Authority, the city and the county to implement a robust stakeholder process, consisting of a 34-member 
Regional Advisory Committee. Through this project, Woodard & Curran assisted the San Diego Region 
in enhancing its stakeholder coordination, strengthening its IRWM Plan, and preparing a successful $25 
million implementation grant application for Proposition (Prop) 50 Round 2. Since then, we have prepared 
the successful Region Acceptance Process Application, developed an MOU for the RWMG, supported 
RWMG and stakeholder meetings, updated the IRWM Plan to meet Proposition 1 requirements, and 
prepared all Prop. 84 planning and implementation grant applications.  

Dates: 2007-2019 (multiple contracts)  

Key personnel involved: Sally Johnson (Deputy Project Manager, IRWM Plan update support, IRWM 
grant writing support and management), Rosalyn Prickett (Project Manager, program management 
support, IRWM Plan update management, IRWM grant writing management), Persephene St. Charles 
(technical study lead and IRWM Plan update support)  

Greater Los Angeles County IRWM Program  
Los Angeles County Department of Public Works  
Mr. Russ Bryden, Senior Civil Engineer  
900 South Fremont Ave., Alhambra, CA 91803  
626-458-5100; rbryden@ladpw.org  
Responsibility and relationship to project: Project manager/LACFCD representative  

Project Description: Woodard & Curran worked with over a number of agencies, municipalities, and 
stakeholder groups since 2005 on the Region’s IRWM development process. Our team members have 
provided overall guidance during formation and have consistently been involved in the Region since 2005. 
In 2011, we were selected to prepare the IRWM Plan Update that re-evaluated regional water resource 
targets and involved additional planning to meet DWR guidelines to prepare more funding. We have also 
been responsible for developing the last five implementation grant applications (under Prop. 50 and Prop. 
84) that has led to the Region being awarded over $104 million for project implementation. We also host 
and support the Region’s OPTI database which houses all project information and provide grant 
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management services. Woodard & Curran is currently on the GLAC IRWM Region’s On-Call Consultant 
Support list.  
Dates: 2005–current (multiple contracts)  
Key personnel involved: Dawn Flores (IRWM Plan Update and grant application support), Persephene 
St. Charles (IRWM Plan Update Project Manager and lead grant application reviewer), Brian Dietrick 
(grant application project manager), Brenda Ponton (grant writer), Romy Sharafi (grant writer)  

Upper Santa Margarita Watershed IRWM Program Management, Plan Development and 
Grant Preparation 

Riverside County Flood Control and Water Conservation District  
Mr. Jason Uhley, General Manager-Chief Engineer  
1995 Market Street, Riverside, CA 92501  
951.955.1250, juhley@rivco.org  
Responsibility and relationship to project: RWMG member  

Project Description: Woodard & Curran was selected in 2012 to complete an update of the Upper Santa 
Margarita Watershed IRWM Plan. Since then, Woodard & Curran has served as the Region’s program 
manager since 2015, and is responsible for coordinating stakeholder meetings, coordinating RWMG 
meetings, ensuring ongoing project inclusion in the IRWM Plan, and development of outreach materials. 
Woodard & Curran has been responsible for preparing Prop 84 implementation grant applications that 
have provided the Region with $3.8 million to implement projects and $800,000 to support planning 
efforts.  

Dates: 2012-2019 (multiple contracts) 
Key personnel involved: Dawn Flores (IRWM Program Manager and Grant Application Project 
Manager), Persephene St. Charles (IRWM Plan Update Project Manager and PIC), Brenda Ponton (grant 
writer), Vanessa De Anda (project support)  

F. EVIDENCE OF INSURANCE 

Woodard & Curran has insurance that meets the coverage amounts listed in the Sample Agreement of 
the RFP, as demonstrated in Exhibit C of this proposal. 

G. FINANCIAL CAPACITY 

Woodard & Curran’s latest audited financial statement is included as Exhibit D to this proposal. 

H. DISCLOSURE 

Woodard & Curran currently works with the City of Banning as the Program Manager for the San Gorgonio 
IRWM Program. 

I. PRICE PROPOSAL 

Woodard & Curran’s fee estimate for this project is included as Exhibit E of this proposal, along with a 
standard rate sheet. Additionally, Woodard & Curran has completed the required price proposal form. 
Woodard & Curran proposes to complete this scope of work for a total fee of $86,230. 
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J. PROPOSAL FORMS 

The required proposal forms are included as Exhibit F to this proposal, and include: 

• Ex Parte Communications Certificate 
• Disqualifications Questionnaire 
• Disclosure of Government Positions 
• Price Proposal Form  
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EXHIBIT A: SCHEDULE  
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ID Task Name Duration Start Finish

1 DWR Application Timeline 217 days Wed 5/1/19 Thu 2/27/20

2 DWR releases Final PSP (Estimated) 0 days Wed 5/1/19 Wed 5/1/19

3 CRFA‐DWR Pre‐Application Workshop (Estimated; 
will occur between Feb. and Jul. 2019)

1 day Mon 7/15/19 Mon 7/15/19

4 DWR Provides Written Comments on Projects 1 day Tue 8/13/19 Tue 8/13/19

5 Applications Due 1 day Tue 10/8/19 Tue 10/8/19

6 DWR Announces Draft Awards 1 day Wed 1/1/20 Wed 1/1/20

7 DWR Announces Final Awards 1 day Thu 2/27/20 Thu 2/27/20

8 San Gorgonio Region Prop 1 Round 1 IRWM 
Implementation Grant

245 days? Wed 5/1/19 Tue 4/7/20

9 City issues W&C NTP 0 days Wed 5/1/19 Wed 5/1/19

10 Task 1: Project Management and Coordination  245 days? Wed 5/1/19 Tue 4/7/20

11 Ongoing Coordination & Project Management 49 wks? Wed 5/1/19 Tue 4/7/20

12 Task 2: Project Selection and Pre‐Application 
Workshop Coordination

11 days Wed 5/1/19 Thu 5/16/19

13 Call for Projects Closes 0 days Wed 5/1/19 Wed 5/1/19

14 W&C Compiles Projects and Scores 10 days Thu 5/2/19 Wed 5/15/19

15 W&C Sends Project Summary to RWMG 1 day Thu 5/16/19 Thu 5/16/19

16 Task 2: Project Selection 34.5 days Fri 5/24/19 Thu 7/11/19

17 RWMG Meeting to Discuss Projects 1 day Fri 5/24/19 Fri 5/24/19

18 W&C Coordinates with Project Proponents for 
Completion of PIFs

10 days Mon 5/27/19 Fri 6/7/19

19 W&C Reviews/Revises PIFs, as needed 5 days Mon 6/10/19 Fri 6/14/19

20 W&C Prepares Draft Proposal Summary 5 days Mon 6/10/19 Fri 6/14/19

21 RWMG and/or Project Proponents Review 
Proposal Summary

1 wk Mon 6/17/19 Fri 6/21/19

5/1

7/15

8/13

10/8

1/1

2/27

5/1

5/1

Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr
2nd Quarter 3rd Quarter 4th Quarter 1st Quarter 2nd Qua

2020

Task

Split

Milestone

Summary

Project Summary

Inactive Task

Inactive Milestone

Inactive Summary

Manual Task

Duration-only

Manual Summary Rollup

Manual Summary

Start-only

Finish-only

External Tasks

External Milestone

Deadline

Progress

Manual Progress

EXHIBIT A - SCHEDULE

Page 1 of 2

Project: SGIRWM P1R1 Imp Gra
Date: Wed 4/10/19
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ID Task Name Duration Start Finish

22 W&C Finalizes Proposal Summary 5 days Mon 6/24/19 Fri 6/28/19

23 W&C Assists RWMG with Submittal of Proposal 
Summary and PIFs to DWR Two‐Weeks Prior to 
Workshop

1 day Mon 7/1/19 Mon 7/1/19

24 W&C Prepares Draft Presentation for Workshop 1.5 wks Mon 6/10/19 Wed 6/19/19

25 RWMG and/or Project Proponents Review 
Presentation

1 wk Wed 6/19/19 Wed 6/26/19

26 W&C Prepares Screencheck Presentation 1 wk Wed 6/26/19 Wed 7/3/19

27 RWMG Reviews Screencheck Presentation 3 days Wed 7/3/19 Mon 7/8/19

28 W&C Finalizes Presentation 3 days Mon 7/8/19 Thu 7/11/19

29 Pre‐Application Workshop Prep ‐ Conference Call  1 day Mon 7/8/19 Mon 7/8/19

30 Task 3: Application Preparation and Submittal 61 days Tue 7/16/19 Tue 10/8/19

31 W&C Prepares Draft Application Attachments 7 wks Tue 7/16/19 Mon 9/2/19

32 RWMG and/or Project Proponents Review Draft 
Application 

2 wks Tue 9/3/19 Mon 9/16/19

33 W&C Finalizes Application Attachments 2 wks Tue 9/17/19 Mon 9/30/19

34 RWMG and/or Project Proponents Approve Final 
Attachments

1 wk Tue 10/1/19 Mon 10/7/19

35 W&C Submits Final Application via GRanTS 1 day Tue 10/8/19 Tue 10/8/19

36 Task 4: Grant Agreement and Funding Award 
Support

61 days Thu 1/2/20 Thu 3/26/20

37 Comment Letter on Draft Award 15 days Thu 1/2/20 Wed 1/22/20

38 Comments on Draft Agreement 1 mon Fri 2/28/20 Thu 3/26/20

Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr
2nd Quarter 3rd Quarter 4th Quarter 1st Quarter 2nd Qua

2020

Task

Split

Milestone

Summary

Project Summary

Inactive Task

Inactive Milestone

Inactive Summary

Manual Task

Duration-only

Manual Summary Rollup

Manual Summary

Start-only

Finish-only

External Tasks

External Milestone

Deadline

Progress

Manual Progress

EXHIBIT A - SCHEDULE

Page 2 of 2

Project: SGIRWM P1R1 Imp Gra
Date: Wed 4/10/19
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EXHIBIT B: LITIGATION DISCLOSURE 
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The Proposal Shall identify any litigation, mediation, or arbitration, regarding the performances of any services similar 

to the Services, in which the Company has been involved in the past five (5) years. 

 
• Town of Peterborough. v. Woodard & Curran, NH, Civil No. 16-cv-198-LM. The Town of Peterborough, NH initiated 

this lawsuit asserting a claim for funding-related damages in connection with an engineering project at the Town’s 

Wastewater Treatment facility.  The matter is resolved. 
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EXHIBIT C: EVIDENCE OF INSURANCE 
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EXHIBIT E: DETAILED PRICE PROPOSAL 
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Fee Estimate
City of Banning February 9, 2019

San Gorgonio Region Prop 1 Round 1 Implementation Grant 

Tasks Total

Persephene 
St. Charles

Sally 
Johnson

George 
Valenzuela

Jen 
Sindermann

PIC/PM PM Planner
Project 

Assistant

$310 $221 $162 $110
Task 1: Project Management

Ongoing PM and Coordination 1 12 10 23 $4,062 $0 $0 $4,062

Conduct Meetings with RWMG members 24 12 36 $7,248 $0 $0 $7,248
Subtotal Task 1: 1 36 12 10 59 $11,310 $0 $0 $11,310

Task 2: Project Selection and Pre-Application Workshop Coordination
Prepare for & Conduct RWMG Meeting to Select Projects 6 8 14 $2,622 $150 $165 $2,787
Prepare Proposal Summary (Draft & Final) 2 6 8 $1,414 $0 $0 $1,414
Draft Project Information Forms (PIFs) and Coordination with Project Proponents 10 24 34 $6,098 $0 $0 $6,098
Revise PIFs prior to Workshop 8 12 20 $3,712 $0 $0 $3,712
Prepare Workshop Presentation (Draft & Final) 1 6 12 19 $3,580 $0 $0 $3,580
Workshop Prep Call 2 2 4 $766 $0 $0 $766
CRFA Pre-Application Workshop 10 4 14 $2,858 $150 $165 $3,023

Subtotal Task 2: 1 44 68 0 113 $21,050 $330 $330 $21,380
Task 3: Application Preparation and Submittal
Prepare Draft Grant Application 6 48 120 174 $31,908 $0 $0 $31,908
Prepare Final Grant Application 2 24 60 86 $15,644 $0 $0 $15,644
Submit via GRanTS & CDs for City and Project Proponents 2 8 1 11 $1,848 $0 $0 $1,848

Subtotal Task 3: 8 74 188 1 271 $49,400 $0 $0 $49,400
Task 4: Post-Submittal Support
Comment Letter on Draft Awards 4 6 10 $1,856 $0 $0 $1,856
Review and Comment on Draft Agreement 1 6 4 11 $2,284 $0 $0 $2,284

Subtotal Task 4: 1 10 10 0 0 $4,140 $0 $0 $4,140
Total 11 164 278 11 443 $85,900 $330 $330 $86,230 

Labor

Total ODCs 
(3)

ODCs 

Total   
Estimated 

Fee
ODCs

EXHIBIT E - FEE ESTIMATE

2.  The individual hourly rates include salary, overhead and profit.
1. Assumes 4 projects included in grant application.

4.  Woodard & Curran reserves the right to adjust its hourly rate structure and ODC markup at the beginning of the calendar year for all ongoing contracts.

Total Hours
Total Labor 
Costs (2)

3. Other direct costs (ODCs) such as  reproduction, delivery, mileage (rates will be those allowed by current IRS guidelines), and travel expenses, will be billed at actual cost plus 10%.
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EXHIBIT F: PROPOSAL FORMS 
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EX PARTE COMMUNICATIONS CERTIFICATION

Please indicate by signing below one of the following two statements.  Only sign one statement.

I certify that Proposer and Proposer’s representatives have not had any communication with a 
City Councilmember concerning the RFP No. 19-036 Grant Application Preparation Services 
RFP at any time after March 22, 2019.

________________________________

OR

I certify that Proposer or Proposer’s representatives have communicated after March 22, 2019
with a City Councilmember concerning the RFP No. 19-036 Grant Application Preparation 
Services RFP. A copy of all such communications is attached to this form for public 
distribution.

______________________________________
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DISQUALIFICATIONS QUESTIONNAIRE

The Consultant shall complete the following questionnaire:

Has the Consultant, any officer of the Consultant, or any employee of the Consultant who has 
proprietary interest in the Consultant, ever been disqualified, removed, or otherwise prevented 
from bidding on, or completing a federal, state, or local government project because of a 
violation of law or safety regulation?

Yes _____ No __X___

If the answer is yes, explain the circumstances in the following space.
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DISCLOSURE OF GOVERNMENT POSITIONS

Each Proposer shall disclose below whether any owner or employee of the firm currently hold
positions as elected or appointed officials, directors, officers, or employees of a governmental 
entity or held such positions in the past twelve months.  List below or state "None."

None.
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PRICE PROPOSAL FORM

All proposals submitted shall have a stated dollar bid amount for providing the services outlined 
in the Scope of Services.  All proposals shall include a full and complete breakdown of all the 
costs, and proposed fees including but not limited to hourly rates, reimbursable expenses and/or 
rates, mileage and/or travel cost, miscellaneous fees, etc., and include a Grand Total Amount to 
complete this project and fulfill the entire scope of services herein.

Job Title / Employee

(required)
Hourly rate

$

$

$

$

$

$

$

$

$

$

$

Grand Total Amount: $_____________________________________

Authorized Signature: _____________________________ Date: _____________________

Sally Johnson, Project Manager (Project Panner 1) 221

Persephene St. Charles, Principal in 
Charge (Senior Technical Practice Lead)

310

George Valenzuela (Planner 1) 162

Jen Sindermann (Project Assistant) 110

86,230

4/10/19
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