AGENDA

REGULAR MEETING
CITY OF BANNING
BANNING, CALIFORNIA
January 13, 2009 Banning Civic Center
6:30 p.m. Council Chambers

99 E. Ramsey St.

Per City Council Resolution No. 1997-33 matters taken up by the Council before 10:00 p.m. may
be concluded, but no new matters shall be taken up after 10:00 p.m. except upon a unanimous vote
of the council members present and voting.

I CALL TO ORDER
e Pledge of Allegiance
e Invocation
e Roll Call — Council Members Franklin, Hanna, Machisic, Robinson, Mayor Botts

II. PUBLIC COMMENTS/CORRESPONDENCE/PRESENTATIONS
ANNOUNCEMENTS/APPOINTMENTS

Report by City Attorney

Report by City Manager

PUBLIC COMMENTS — On Items Not on the Agenda

A three-minute limitation shall apply to each member of the public who wishes to address the Mayor and
Council on a matter not on the agenda. A thirty-minute time limit is placed on this section. No member of
the public shall be permitted to “share” his/her three minutes with any other member of the public.
(Usually, any items received under this heading are referred to staff or future study, research, completion
and/or future Council Action.) (See last page. PLEASE STATE YOUR NAME AND ADDRESS FOR THE
RECORD.

CORRESPONDENCE: Ttems received under this category may be received and filed
or referred to staff for future research or a future agenda.

PRESENTATIONS:

1. Presentation by Officer Mike Bennett and Banning High School
Principal Raymond Johnson — Regarding Banning High School  (ORAL REPORT)

Our Mission as a City is to provide a safe, pleasant and prosperous
community in which to live, work and play. We will achieve
this in a cost effective, citizen friendly and open manner.




2. Consideration by the Banning City Council to Approve

Resolution No. 2009-07, In support of the Riverside County

Detention Center near the Community of Whitewater .. ..............
Recommendation: That the City Council, subsequent to presentation by
the County of Riverside consider adopting City Council Resolution No.
2007-09, In Support of the Riverside County Detention Center near the

11

community of Whitewater.

APPOINTMENTS:

1.

City Council Commiittee ASSIgnments . . . ...,

ANNOUNCEMENTS/COUNCIL REPORTS:

(Upcoming Events/Other Items and Report if any) (ORAL)

A. CONSENT ITEMS

fom—y

(The following items have been recommended for approval and will be acted upon
simultaneously, unless any member of the City Council wishes to remove an item
for separate consideration.)

Motion: That the City Council approve Consent Items 1 through 13

Items to be pulled 5 R R for discussion.
(Resolutions require a vecorded majority vote of the total membership of the City Council)

Approval of Minutes — Regular Meeting — 12/10/08 . ............... ..
Approval of Minutes — Special Meeting — 12/20/08. ................ ..
Resolution No. 2009-01, Approving the project Development
Cooperative Agreement with the State of California, Department of
Transportation (Caltrans), for the Grade Separation and Ramps
Modifications at SUNSEt AVENUE . . . . .. oottt e
Resolution No. 2009-02, Initiating Proceedings to Update Landscape
Maintenance District No. 1 for Fiscal Year 2009/2010.. ... ............
Center Gym to Whitmore

Resolution No. 2009-03, Accepting the 2009 Supplemental Law
Enforcement Services Fund Allocation and Authorizing the Banning
Police Department to Use the Funds Towards the Purchase of Law

Enforcement Related Equipment and Training . . . ....................

Resolution No. 2009-04, Authorizing the Appropriation of General
Account Funds for the P.O.S.T. Law Enforcement Command College
Program in the Amount of $4,206.00 Which Will Be Reimbursed to the
City of Banning Through the California Commission on Peace Officer

Standards and Training Upon Completion of Each Session Completed . . . .

Resolution No. 2009-05, Awarding An Agreement to Allsup Corporation
of Upland, CA in an Amount “Not of Exceed” $52,459.00 for the
Emergency Repair of the CNG Fueling Station at the City Yard . .. ......



Iv.

8. Resolution No. 2009-06, Approving Participation In the Green Path

North Transmission Project Feasibility Study .. ......................

9. Emergency Booster Pump Repairs at Water Well C-2 Site. . ............
10. Emergency Booster Pump Repairs at Water Well C-3 Site. . ............
11.  Notice of Completion for Project No. 2001-02, Construction of the 30

& 24” Water Transmission Pipeline. . . ......... ... .. i

12.  Notice of Completion for Project No. 2008-01WW, Cleaning of

Anaerobic DIgesters . ... ..o v it

13.  Authorizing Public Utilities Director to Purchase Water Supply from

Various Sources and Approval of Payment of Two Invoices. .. ..........

Open for Public Comments
Make Motion

PUBLIC HEARINGS

(The Mayor will ask for the staff report from the appropriate staff member. The City
Council will comment, if necessary on the item. The Mayor will open the public hearing
for comments from the public. The Mayor will close the public hearing. The matter will
then be discussed by members of the City Council prior to taking action on the item.)

1. Public Hearing Soliciting Public Comment on the City’s

Neighborhood Stabilization Program . ......... ... ... ... ... ...
Recommendation: That the City Council open the public hearing, receive
public comment on the City’s plan to expend Neighborhood Stabilization
Program grant funds, and direct staff to prepare a report to address those
comments for presentation at the second public hearing.

REPORTS OF OFFICERS

L. Brian Nakamura, City Manager

A Adoption of City Manager Goals for 2009 . .....................
Recommendation: That the City Council adopt, based upon the December 20,
2008 Executive Session, City Manager evaluation, the attached 2009 goals and
objectives for the City Manager.

2. Kahono Oei, City Engineer

A. 2009-2014 Five Year Consolidated Plan Needs Assessment Survey. .
Recommendation: That the City Council receive and file this report. (This is
for information purposes only and does not require action.)

3. Matthew Bassi, Interim Community Development Director
A. City Council Resolution No. 2008-121: City Council Review of
an Agreement for the Deferral of Development Impact Fees in
Amount of $447,006.12 between the City of Banning and
CA Kabir, Inc. for the Holiday Inn Express & Suites Hotel

project Located at 3020 W. Ramsey Street . . ..................

92
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VI

Recommendation: That the City Council adopt Resolution No.
2008-121, authorizing an Agreement between the City of Banning
and CA Kabir, Inc., for the deferral of $447,006.12 in Development
Impact Fees for the Holiday Inn Express & Suites hotel project.

B. Holiday Inn Express & Suites Sign Proposal: A status update from
the Community Development Department on a Proposal by
Holiday Inn Express & Suites for an 80-foot Freeway-Oriented Sign. . . 163

C. Smoking in Public Parks — Review of Ordinance No. 1400:
An Update by the Community Development Department on
Draft Ordinance No. 1400 to Amend Section 8.56.030 of the
the City of Banning . . . .......ooviii e 178

ITEMS FOR FUTURE AGENDAS

New Items —

Pending Items —

1. Schedule Meeting with the Beaumont City Council (Pending) (City Mgr.)
Schedule Special Jt. Meetings with the City’s Various Committees (Planning
Commission, Economic Development Committee, Parks & Recreation)
(Pending) (City Manager)
3. Review of Ordinance regarding the selling of cars in shopping center parking
lots (Salas — 9/9/08) (Hansen) (ETA 2/10/09)
4. Report on “One Stop Shop” (Franklin - 8/12/08) (Hansen/Nakamura) (ETA 1/27/09)
5. Development of Bridge & Thoroughfare District to fund grade separation at
Hargrave (Hanna - 8/12/08) (Burk/Nakamura) (ETA 2/09)
6. Consideration of City Town Hall Meeting to hear what departments the City has
and what kind of services the City offers. (Franklin — 9/9/08) (Nakamura) (ETA 2/09)
7. Policy on Summer/Winter Breaks for Council Meetings (Franklin— 9/23/08) (Nakamura)
(ETA 1/27/09)
FUTURE MEETINGS
1. Need to schedule a Special City Council Meeting to interview Planning

Commission Candidates.

CLOSED SESSION




1. The City Council will meet in Closed Session pursuant to the provisions of
Government Code Section 54956.9 (a) & (b) to confer with legal counsel with
regard to one matter of pending litigation — Banning Airport Associates.

A. Opportunity for Public to address closed session items.
B. Convene to Closed Session

VIII. ADJOURNMENT

Pursuant to amended Government Code Section 54957.5(b) staff reports and other public records related to open
session agenda items are available at City Hall, 99 E. Ramsey St. at the office of the City Clerk during regular
business hours, Monday through Friday, 8 a.m. to 5 p.m.

NOTICE: Any member of the public may address this meeting of the Mayor and Council on any item
appearing on the agenda by approaching the microphone in the Council Chambers and asking to be recognized, either
before the item about which the member desires to speak is called, or at any time during consideration of the item. A
five-minute limitation shall apply to each member of the public, unless such time is extended by the Mayor and
Council. No member of the public shall be permitted to “share” his/her five minutes with any other member of the
public.

Any member of the public may address this meeting of the Mayor and Council on any item which does not appear on
the agenda, but is of interest to the general public and is an item upon which the Mayor and Council may act. A three-
minute limitation shall apply to each member of the public, unless such time is extended by the Mayor and Council. A
thirty-minute time limit is placed on this section. No member of the public shall be permitted to “share” his/her three
minutes with any other member of the public. ~The Mayor and Council will in most instances refer items of
discussion which do not appear on the agenda to staff for appropriate action or direct that the item be placed on a
future agenda of the Mayor and Council. However, no other action shall be taken, nor discussion held by the Mayor
and Council on any item which does not appear on the agenda, unless the action is otherwise authorized in accordance
with the provisions of subdivision (b) of Section 54954.2 of the Government Code.

In compliance with the Americans with Disabilities Act, if you need special assistance to participate in this meeting,
please contact the City Clerk's Office (909) 922-3102. Notification 48 hours prior to the meeting will enable the
City to make reasonable arrangements to ensure accessibility to this meeting. [28 CFR 35.02-35.104 ADA Tile II].



CITY COUNCIL AGENDA

- PRESENTATION
DATE: Jan 13, 2009
TO: Honorable Mayor and Members of the City Council
FROM: Brian S. Nakamura, City Manager

SUBJECT: Consideration by the Banning City Council to Approve
Resolution No. 2009- 07 in support of the Riverside County
Detention Center near the Community of Whitewater.

RECOMMENDATION:

That the City Council, subsequent to presentation by the County of Riverside
consider adopting City Council Resolution No. 2009-07 in support of the
Riverside County Detention Center near the community of Whitewater.

BACKGROUND:

On December 11, 2008, at the monthly Pass Area Mayors Managers meeting a
presentation by Supervisor Marion Ashley was made regarding the proposed
Detention Center to be located near the community of Whitewater. Subsequent
to the presentation Supervisor Ashley asked that each community present
consider adopting the attached resolution in support of the proposed project.

Mayor Botts at that meeting asked that Riverside County make a presentation to
the City Council prior to consideration for approval. Staff has also been informed
that presentations are now scheduled for other agencies including Beaumont and
Calimesa.

FISCAL DATA:
There is no anticipated fiscal impact to the City.

o

RECOMMENDED BY:

APPROVED BY;/ /



RESOLUTION NO. 2009-07

A RESOLUTION OF THE CITY COUNCIL
OF THE CITY OF BANNING, CALIFORNIA
IN SUPPORT OF RIVERSIDE COUNTY
DETENTION CENTER

WHEREAS, the primary role of local elected officials is to protect the health, safety and welfare
of their residents; and

WHEREAS, the City of Banning continues to work with local law enforcement agencies to keep
our streets safe and keep criminals behind bars; and

WHEREAS, a federal injunction requires Riverside County release inmates when the county’s
jails are at capacity; and

WHEREAS, in 2007 Riverside County released more than 6,000 criminals before they had
completed their sentences because jails were at capacity; and

WHEREAS, without adequate inmate housing Riverside County will be forced to continue the
early release of criminals who often return to the streets and commit new crimes against our residents,
visitors and property; and

WHEREAS, Riverside County is conducting the environmental review of a site for a detention
center along Interstate 10 near the Community of Whitewater; and

WHEREAS, the detention center will resemble a manufacturing or distribution center similar to
other facilities on that segment of Interstate 10; and

WHEREAS, the Interstate 10 location is best suited for a detention center because of its close
proximity to a transportation corridor and ease of access to county courts; and

WHEREAS, there appear to be few negative environmental impacts associated with the
proposed Interstate 10 site for a detention center; and

WHEREAS, the detention center will house 2,000 inmates in its first phase and the site has
potential to expand to 7,200 inmate beds; and

WHEREAS, the detention center will add amenities and infrastructure to the surrounding
neighborhoods; and \

WHEREAS, the detention center will generate about 1,500 public safety jobs at build out; and

Reso. No. 2009-07



WHEREAS, the detention center will allow the county to dramatically curtail the number of
inmate early releases and better ensure criminals stay off the streets and therefore enhancing the
quality of life for all residents and visitors.

THEREFORE, BE IT RESOLVED, DETERMINED AND ORDERED by the City Council
of the City of Banning, County of Riverside, State of California, in regular session assembled on
January 13, 2009, as follows:

1. That the City Council sees no deleterious public safety or economic impacts to cities and
communities near the detention center.

2. That the City Council has determined construction of a new detention is a regional public
safety priority.

3. That the City Council hereby finds the proposed site along Interstate 10 near Whitewater to
be an ideal location for a detention center pending the outcome of the environmental impact
study.

4. That the City Council endorses the project and recommends that Riverside County move
forward with construction of the regional detention center near the Interstate 10 location.

PASSED, APPROVED, AND ADOPTED this 13™ day of January 2009.

Robert E. Botts, Mayor
City of Banning

APPROVED AS TO FORM
AND LEGAL CONTENT

David J. Aleshire, City Attorney
Aleshire & Wynder, LLP

ATTEST

Marie A. Calderon, City Clerk

Reso. No. 2009-07



CERTIFICATION:

I, Marie Calderon, City Clerk of the City of Banning, California, do hereby certify that the foregoing
Resolution, No. 2009-07 was duly adopted by the City Council of the City of Banning, California, at
the special meeting thereof held on the 13™ day of January, 2009 by the following vote, to wit:

AYES:
NOES:
ABSENT:
ABSTAIN:

Marie A. Calderon, City Clerk
City of Banning, California

Reso. No. 2009-07



COMMITTEE ASSIGNMENTS - 2008

CITY COUNCIL
CITY OF BANNING
NAME OF DAY & TIME ASSIGNMENT | ALTERNATE | STAFF
COMMITTEE OF MEETING MEMBER
Western Riverside 1** Monday of Machisic Botts Brian Nakamurg
Council of Governmentg each month. :
(WRCOG) City Manager
}Riverside Transit 4" Thurs. of each Franklin Salas Duane Burk,
Agency (RTA) month —2:00 p.m. Public Works
(Nov. & Dec. 3". Director
Thursday)
rﬁiverside County 2" Wednesday of Hanna Salas Duane Burk,
Transportation each month - 10:00 a.m. | Public Works
Commission (RCTC) Director
Pass Area 1** Friday of each month| Botts Franklin Duane Burk,
Transportation at Noon Public Works
NOW Committee Director.




Assignments - 2008 (Continued)

Franklin

Regional Tribal Distribution | ECONOMIC GOVERNMENT PUBLIC UTILITY
Authority COMMITTEE COMMITTEE FOR
(County Appt,) LIAISONS COMMITTEE CITY OF BANNNG
) , @_s needed) (as needed)
Machisic Machisic Botts Botts Hanna
Hanna, Alt. Hanna Salas
TUMF ZONE SOUTHERN CALIF.] LEAGUE OF CALIF. | LEAGUE OF
COMMITTEE ASSOC. OF CITIES — Contact and | CALIF. CITIES -
' GOVERNMENTS Executive Board HOUSING &
(SCAG) Representative ECONOMIC
DEVEL_OPMENT L
Salas Botts Franklin Hanna
Machisic, Alt. Hanna, Alt. ‘
CHAMBER LEAGUE OF SAN GORGONIO | COMMUNITY I WRCOG MULTI-
OF CALIFORNIA PASS WATER ACTION 22%;535‘:;‘5?
COMMERCE CITIES AGENCY AGENCY PLAN COMMITTEE
(External Group) (External Group) (External Group) (External Group)
Botts City Council Botts Franklin Hanna
Hanna Alt. Hanna, Alt. Hanna, Alt. Franklin, Alt.
2 x 2 COUNCIL WORKING GROUPS
BANNING MORONGO BAND | MT. SAN JACINT(
UNIFIED OF MISSION COLLEGE
SCHOOL DIST. | INDIANS
Botts




MINUTES 12/10/08
CITY COUNCIL SPECIAL MEETING

BANNING, CALIFORNIA

A special meeting of the Banning City Council was called to order by Mayor Botts on December
10, 2008 at 7:25 p.m. at the Banning Civic Center Council Chambers, 99 E. Ramsey Street,
Banning, California.

COUNCIL MEMBERS PRESENT: Councilmember Franklin
Councilmember Hanna
Councilmember Machisic
Councilmember Robinson

Mayor Botts
COUNCIL MEMBERS ABSENT: None
OTHERS PRESENT: Brian Nakamura, City Manager

David Aleshire, City Attorney

Bonnie Johnson, Finance Director

Duane Burk, Public Works Director

Jim Earhart, Public Utility Director

Matt Bassi, Consultant

Hoyl Belt, Human Resource Director
Heidi Meraz, Recreation Director

Tim Steenson, Development Services Manager
Jeff Stowells, Battalion Chief

Marie A. Calderon, City Clerk

Mayor Botts invited the audience to join him in the Pledge of Allegiance to the Flag. The
invocation was given by Mayor Botts.

PUBLIC COMMENTS/CORRESPONDENCE/PRESENTATIONS
ANNOUNCEMENTS/APPOINTMENTS

Report by City Attorney — There was nothing to report.

Report by City Manager
City Manager asked to consider an agenda item under closed session regarding City Manager
evaluation.

Motion Machisic/Hanna to add this item to the agenda and the need to take action arose after the
posting of the agenda. Motion carried, all in favor.

PUBLIC COMMENTS — On Items Not on the Agenda

Santa Claus, 1 Santa Claus Lane addressed the Council regarding the giant toy giveaway for kids
12 and under on Sunday, Dec. 14" at 1:00 p.m. at Repplier Park.

1
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Anthony Negron, Representing the Milo P. Johnson Center for Learning addressed the Council
stating his concern in that they have a roster of 60 students at the school and many of them use
Pass Transit in order to get to and from school. However, at the actual school location there is no
bus stop placed there. The nearest bus stop they have is on Hargrave St. The primary concern is
that a lot of these students are teen mothers who are expecting or already have children and they
are having to walk from Hargrave to North Florida which is about a half a mile and pass through a
not so good neighborhood. He is requesting to see if they can get a bus stop placed on the location
at 647 North Florida for these students.

Councilmember Franklin said that just for clarification she does believe that the bus does go on
Wilson Street which is about % a block away and Hargrave is two blocks from Florida. She said
knows, sitting on the Ad Hoc Committee, that they are looking at the bus routes and how to
improve the service because they do want to increase the number of riders. But she thinks that
staff is going to be looking at that because they have been talking about how to improve their bus
location stops, as well as, as how to increase the rider ship of our young people so they will look at
it.

Raj Bhakta, owner of Holiday Inn Express, addressed the Council regarding his pole sign at his
business. He said that Kim Clinton said that the City ordinance does not allow the pole sign at the
property. He said that he has spent over $6.5 million dollars to finish up this project and the City
denied him having a pole sign. He has a picture of the pole sign for review and would like to get
permission for this sign.

Mayor Botts said that they would have staff look at and have a report back to the Council from
staff on Mr. Bhakta’s specific issue.

Charlene Sakurai, 43000 Dillon Road stating that on behalf of the Alliance thank you very much
to the City and individual departments of the City for all of the support in making the Phineas
Festival of Lights such a success. Jim McMillian who is the Program Coordinator for the Alliance
and Kathryn Robinson who was the Chair of that committee have gone way over what would
normally be expected of people in those positions to make this really work. The community
participation was great. This was the first year for the Festival of Lights and they hope next year it
will be even bigger and they are so grateful for everybody’s input and participation and support.

Doug Monte, Detective with Banning Police Department on behalf of Chief Leonard Purvis
addressed the Council regarding the G.R.E.A.T. (Gang Resistance Education and Training)
Program. They are currently teaching 400 6™ Graders at Coombs Intermediate and they are about
halfway through the curriculum. It is a 13-week program and he is happy to announce that the
Banning Police Department was selected as the featured agency for the G.R.E.A.T. Program in a
regional newsletter. He said the mural that they created for Coombs will be going up in the next
few weeks and they will have 385 8x8 tiles mounted on the wall and will be a permanent fixture
art project and all of his 6" graders from last year who are now at Nicolet Middle School all of
their handprints will be on there including Zoro the K-9 dog. He thanked the Banning Police
Dept. for this opportunity to represent them in the schools. He calls his Coombs kids “Great Kids

P

and Kids with Class” and they are creating future role model students.
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Mayor Botts said this is a great program and many of the Council were in attendance for the new
BPAL program called “Club Mudd”. We have a wonderful police department and volunteers to
make this happen and most importantly the students who are part of it. This is a program that
excels most others in other communities. On behalf of the Council, he thanked Detective Monte

for an outstanding effort.

Amy Herr, 964 Dorothy Anna Dr. addressed the Council congratulating Councilmembers Hanna
and Machisic on their re-election and Councilman Robinson on his election to the City Council.
She said that she is very hopefully right now having our 2x2 meetings with the school district and
the City is wonderful. It has allowed them to bridge a gap that has been there for a very long time
and she thanked City Manager Nakamura for making those meetings happen and Mayor Botts and
Council Member Franklin for attending those. Just the ability to sit down and talk about issues
that are affecting both the City and the school district which affects all of our community members
is really a breath of fresh air. It is about time that we have done something like this and she
appreciates it very much and looks forward to seeing what this Council is going to be able to
accomplish working together for the common vision of Banning and moving the town forward as
it has done very well thus far. She said that be a life time resident of Banning it is so encouraging
to her to see the wonderful things that are going on in town and it has never looked as beautiful as
it looks right now. She also commended Detective Monte and his program with G.R.E.A.T. and
all of the things that they do and it has made a huge impact on the kids in our community. She just
wanted to thank the Council for their commitment to the community.

PRESENTATIONS:

1. Presentation by Cal Heat PABAC

Frank Linares addressed the City Council thanking the Council for their support with their trip and
making their dream come true to go to Cooperstown New York where they competed in the
National Cooperstown Tournament of Champions. He went over their accomplishments at the
event stating that they made it to the semi-finals and lost to a team from Fresno, California. He
said it was a good experience for the team and he was proud of each of them. They took 3" place
out of 24 teams across the country. On behalf of the Cal Heat Pass Area Baseball Club he
presented a plaque and picture to the Mayor and City Council for their support.

ANNOUNCEMENTS/COUNCIL REPORTS:

Councilmember Franklin —

s Commended the Cultural Alliance, as well as, Detective Monte and the G.R.E.A.T. Program
and Club Mudd for all their efforts and everyone involved.

= In regards to transit their Ad Hoc Committee met and they are completing the last of the
surveys and there were over 400 surveys taken and an update should be made by the next
meeting. One of the things they talked about was how to educate the public about public
transit and second, how to increase our youth rider ship and those will be the two goals for the
year. They did have an increase in Oct. this year of 60% and Nov. this year to last year was
10%.

s At the Passcom meeting there was a presentation on REARS (Riverside Emergency Animal
Rescue System) by Animal Control and they do need volunteers and those can be obtained
through the animal shelter. There will be more C.ER.T. (Community Emergency Response
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Training) training classes available and the next one is January 8™ and 10™ and you can call
951-572-3227 if you are interested in participating.

v  She attended the Economic Workshop with Councilman Machisic and staff in regards to grant
opportunities for infrastructure that was presented by the Give Program and the speaker was
Will Marshall from the Department of Commerce.

s She had a chance to meet Darrell Thomas which resulted in a meeting with staff and County
staff about a potential Dodger Dreamfield here in the City.

» She attended another event where she met with Mr. Sahib and his partner about their interest in
being able to bring some kind of business here for green technology. They are very interested
in the Banning area. She passed his card on to staff.

»  On December 20" the City is having a Winter Celebration at the Community Center from 4:00
to 8:00 p.m. and they will be giving awards to the top three entries for the different programs
and will have a vehicle competition and the community is invited to participate.

Councilmember Machisic —

» He said in a meeting with WRCOG he received a booklet that is a summary of Riverside
County over the past year and he is circulating it to all members of the Council. It provides
many vital statistics.

= Dave Willmon, League of California Cities representative made a presentation at the WRCOG
meeting and there to report on the State budget and the amount of progress being made at the
State level as far as the budget was almost non-existent.

= Also tonight they talked about the fagade program and how it has progressed and is very
advantageous to the downtown area but also he would like to bring to the attention of the
audience and those watching from home that we just finished a parking lot adjacent to the city
hall and one of the problem you have downtown is parking. When he talked to Duane Burk he
asked how many additional parking spots and he was told that they added about 30 and that is
vital in that particular area. If you haven’t been to the Senior Center, you ought to go look at
the renovation of the main dining room and the kitchen done by Public Works and it is
outstanding and tonight we have approval of the completion and renovation of the Community
Center. Also our substation where we have spent millions of dollars on is up and running and
at the same time almost simultaneously we went to construction on an 8 million gallon water
tank. It is important to mention these things because sometimes they are overlooked. The
police department is rising and the County courthouse complex will be here shortly. He
thanked the Cultural Alliance for bringing some life and activity to the downtown with the
Festival of Lights. They are to be commended because one of their charges was to provide
activities in the downtown and they have done an excellent job of it.

Councilmember Hanna —
= Congratulated staff on the rubberized asphalt on Wilson Street between 8™ Street West to-
approximately Sunrise. Staff received a very large grant to help us pay for that and hopes that
we will be able to do more across the city.

Councilmember Robinson —
= Said he really enjoyed the Phineas Festival and all that went on and he looks forward with
doing that again next year.
= In regards to the P.A.P.A (Pass Area Performing Arts) theater plays Thursday, Friday and
Saturday are the last three nights of the play and tickets are available through the box office.
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Mayor Botts — :

» He said he had the pleasure of participating in the Unity Walk last Saturday. He attended and
spent several hours at Banning High and it was his first duty as the new Mayor to welcome
everyone there and welcome the Ambassador of Haiti who was an incredible individual who
spoke and Lois Carson from the Riverside County who was the speaker. It was a successful
event and he appreciated the opportunity to be a part of it.

RESOLUTION

1. Resolution No. 2008-126, Approving the Projects for Fiscal Year 2009-2010 Community
Development Block Grant (CDBG) Program.
(Staff Report — Duane Burk, Public Works Director)

Mr. Burk gave the staff report as contained in the agenda packet. He is asking the Council to
adopt Resolution No. 2008-126 approving the projects for fiscal year 2009-2010 for the CDBG
Program as shown in Exhibits. The Ad Hoc Committee was comprised of Councilmembers
Machisic and Hanna.

Councilmember Machisic said this is the typical example of many great needs and very few
dollars and one of the things they tried to do at least from his way of thinking and also from
Councilmember Hanna’s was to provide the money locally and they also tried to provide it for the
greatest number of people and also to the people who were in the greatest need. He used those
criteria in trying to disperse the money. It is unfortunate that we don’t have any more money to
pass to these other groups that were certainly worthy but they had to make a decision based on
those criteria.

Mayor Pro Tem Hanna said the other element which just became clear direction from the County
this year is that the minimum size of the grant is $10,000 unless the applicant is also applying to
other cities and directly through the County. For example, Soroptimist House of Hope received
$7,000 and we are in hope that they will be receiving some funds via Desert Hot Springs as well
as the County so it would make it over $10,000 but given the minimum size otherwise of $10,000
we they are only able to give two grants in addition to that.

There was some discussion in regards to the allocation of funds for CDBG projects and there was
also some discussion on the money received last year for the park bowl.

Mayor Botts opened the item for public comments.

Cindy “Oma”Gray, Chief Administrator for Soroptimist House of Hope located at 628 S. 8" Street
addressed the Council thanking them for the $7,000 award and stated that Desert Hot Springs did
come through with $10,000 and they will be looking for that to be combined and look forward to
that by January 2010. She said in regards to their program ten years ago today she walked through
the door with three days clean and sober and last Sunday she celebrated 10 years clear and sober
and still going strong and she thanked the Council very much. :

Amy Herr, 964 Dorothy Anna Dr. addressed the Council stating that she was disappointed with
the small amounts that the City has been hopefully granted in order to provide services to the
members of our community. She was a bit concerned when she received notification from the

5
spec.mtg.-12/10/08

11



City that they were not going to be one of the funded community-based organizations. There is
absolutely no way that she would ever take anything away from any of the others that have been
awarded money because all of us she thinks are doing tremendous service to our community. She
would personally like to see that funds were more equally distributed and however, had they
known that there was a contingency that the County had put in place regarding applying for
county funds, as well as the city funds, she would have of course done that but they didn’t know
about it. Also they received the letter regarding the CDBG application dated October 20™ with the
deadline date for November 7™ so their timeframe was quite short in getting the application in.
But in looking through all the projects that did make applications they were all very worthy
organizations but she does think it would have been better if the monies could have been
distributed between all of the local organizations so that we could all continue to make the impact
that they are within the community. As far as the capital money goes, she would hope to in the
future possibly this Council would consider the Roosevelt Williams Park as being one of the
recipients of that because they are serving a hundred kids there in the off season of school in a
building that is maybe 1000 square feet that the air-conditioning doesn’t work well and they have
issues with the bathrooms and they are trying to do the best they can with very limited conditions
so she would hope that they all consider this in the future when the next CDBG money comes
around and put it on a priority list.

Doug Monte addressed the Council on behalf of the Banning Police Department and he said he is
representing Chief Purvis for the CDBG grant. Last year they were fortunate to receive CDBG
grant monies in the amount of $12,300 and he is happy to say that today all of the money has been
expended except for about $4,000 and everything has been accounted for. He asked that a
representative from each part of BPAL come forward and he introduced Jorge Castillo
representing the soccer group and they showed the uniforms that were purchased with CDBG
grant monies. He said that Jorge is a full time coach for BPAL and he also hosts 50 kids for the
Wednesday afternoon after school program at Nicolet Middle School. This is a competitive team
and they finished taking first place in the Desert Tournament. He also introduced some skaters
from the Freedom Rider Skaters with BPAL and they represent positive skaters and have kind of
adopted the skate park. In introduced the newest group “Club Mudd” which is a ceramics club
created with the partnership of the school district. He said that Paul “Bear” Bradford from Bare
Creek Pottery is the instructor and there are 20 kids involved. They also have the Ballet Folklorico
Dancers and there are 25 dancers in the group and Blanca Martinez is the instructor who donates
hundreds of hours of her time along with Bear and Jorge. They also ten 951 Hip Hop Dancers and
hope to build that group up. They do recycling wrangling as part of the Stagecoach Days
festivities and were partly responsible for two tons of trash being collected during the four day
event and hey also do a lot of community service type things. This Saturday they will do the Shop
with a Hero Program and they have 22 kids from Banning and 28 kids from Beaumont that will
participate in this event and will have a $100 dollar shopping spree at Wal-Mart, The kids chosen
for this program have really given back to the community. No CDBG money is used for this
program. Money is donated by private parties, businesses in the community of Banning and from
other people and they raised about $2200 to do this second annual program.

Councilmember Franklin said that she will be abstaining because she does sit on the board on two
of the three agencies.

Mr. Duane said for the record the Council would only be recommending these dollar amounts
back to the County. There will be another process brought back for the award.
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Motion Hanna/Machisic that the City Council adopt Resolution No. 2008-0126, Approving
the Projects for Fiscal Year 2009-2010 Community Development Block Grant (CDBG)
Program, and authorize staff to submit said applications to the Riverside County Economic
Development Agency. Motion carried, with Councilmember Franklin abstaining.

CONSENT ITEMS

Mayor Pro Tem Hanna pulled Consent Item No. 2 for discussion and Councilmember Franklin
pulled Consent Item No. 3 for discussion.

1. Approval of Minutes — Regular Meeting — 11/14/08
Recommendation: That the minutes of the Regular Meeting of November 14, 2008 be approved.

4. Resolution No. 2008-125, Authorizing the Police Department to Enter Into an Agreement
with the California Office of Traffic Safety to receive $7,789.84 in Overtime Funds to be
used for Officers Participating in the 2009 California Sobriety Checkpoint Program.

Recommendation: ~ That the City Council adopt Resolution No. 2008-121, authorizing an
Agreement between the City of Banning and CA KABIR, Inc. for the deferral of Development
Impact Fees for the Holiday Inn Express hotel project.

5. Resolution No. 2008-127, Approving the Amendment to the Professional Services
Agreement with Urban Crossroads for the Traffic Impact Analysis Related to the Sunset
Grade Separation and I-10 Interchange Improvement Project.

Recommendation: That the City Council adopt Resolution No. 2008-127, Approving the
Amendment to the Professional Services Agreement with Urban Crossroads for the Traffic Impact
Analysis related to the Sunset Grade Separation and I-10 Interchange Improvements Project and
authorize an additional expenditure to include $12,700.00 for a total contract amount of

$50,000.00.
6. Resolution No. 2008-128, Adopting a Conflict of Interest Code for the City of Banning
Recommendation: That the City Council adopt Resolution No. 2008-128.

7. Resolution No. 2008-129, Approving the Cooperative Agreement with the Riverside County
Flood Control and Water Conservation District for Storm Drain Line “D” Project No. 5-0-
00152 (City of Banning Project No. 2006-02 — Storm Drain Line “D” Improvements on
Ramsey Street, Martin Street and Williams Street).

Recommendation: That the City Council adopt Resolution No. 2008-129, Approving the
Cooperative Agreement with the Riverside County Flood Control and Water Conservation District
for Storm Drain Line D Project No. 5-0-00152 (City of Banning Project No. 2006-02 Storm Drain
Line D Improvements on Ramsey Street, Martin Street and Williams Street)..

8. Report of Investments for July, August and September 2008
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Recommendation: That the City Council receive and place these required monthly Report of
Investments on file.

9. 2007-08 Annual Report of Development Impact Fee

Recommendation: That the City Council review and approve the 2007-2008 Annual Report of
Development Impact Fees as required by the Mitigation Fee Act.

Motion Machisic/Franklin to approve Consent Items 1, and 4 through 9. Mayor Botts opened
the item for public comments. There were none. Motion carried, all in favor.

2 Resolution No. 2008-121, Approving an Agreement with CA Kabir, Inc. for the Deferral of
Development Impact Fees in the Amount of $447,006.12 Associated with the Development
of the Holiday Inn Express Hotel Located at 3020 W. Ramsey Street (APN: 538-340-005).

Mayor Pro Tem Hanna said she hopes that this new Council will have a workshop and come
together and decide to give staff recommendation on what shouldn’t and what should not be put
on the Consent Items. This particular item is in reference to $447,000 of proposed deferred
development impact fees to the Holiday Inn. This is a significant issue and one that the public
should be aware of. She doesn’t know what they will end up agreeing to in terms of direction to
staff but certainly things over a certain amount of money should not be on the Consent Items for
approval. She would like staff to give a report on this item.

Matt Bassi, Interim Community Development Director gave the report on this item as contained in
the agenda packet.

Councilmember Machisic said that he is in support of this particular action but at the same time as
he mentioned earlier about policy governing owner participation agreements we definitely need a
policy or an ordinance covering this with conditions under which these kinds of grants can be
given. He is much in favor of them but at the same time we need to have some uniformity so if
somebody wishes to receive one of these deferrals they would be given a policy, the rules and
regulations for whatever. He has a number of questions in regards to repayment, how much, what
is the interest, etc. so he is concerned with those things. He would like staff to come back at some
point in time, with the Council’s concurrence, to outline some guidelines or policies that govern
under which conditions we grant these things.

Mayor Botts said that he would certainly support staff looking at that.

City Attorney addressed Councilman Machisic stating that earlier the issue was on OPA’s so from
that comment it sounds like you are extending the question to also deal with the fee deferral
situation. Councilmember Machisic said yes.

City Attorney said the fee deferral is really a request of the City but he thinks that the same issue
does apply when he inquired about it. The policy is being determined on past practice rather than
really a formal written policy and there are a number of implications on the interest rate. The City
has been using the LAIF rate which is kind of a rate. The LAIF funds are very limited as to what
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they can be invested in and are very secure and the result is that the interest rate that the City
receives is generally below what a normal financing would be in the market place.

Mayor Botts said that we cannot take action but sees heads nodding that we need to address that as
a policy issue.

There was some further discussion in regards to prevailing wage and financial assistance.

Mayor Pro Tem Hanna asked if they could have some information from the developer as to why
this is needed.

Raj Bhakta said that the $447,000 is needed because of the present times at the bank and the
situation is very tough but his project is going well. His plan is to open this hotel at the end of
January. Actually the $447,000 is the money he is asking to be deferred. He is not the only
person doing this deferral for this amount. There are other hotels in Banning that already got the
deferral which is the La Quinta. If he gets this help, there is a chance that he will end up paying
before the two years is up. It is a tough situation and the bank does not want to give him the

money.

Mayor Pro Tem Hanna said she doesn’t know the business but she assumes that he probably took
a construction loan out to build the hotel and did that include the fees.

Mr. Bhakta said no. He was surprised at these impact fees and it was about $350,000 but the
amount came up to about $726,000 which he already paid $260,000 to the City of Banning. He
came up with this figure of $447,000 and that money he does not have in his budget with the bank.

Councilmember Franklin asked staff if they could clarify for the audience what impact the deferral
of fees will have on the City budget if any.

Finance Director said regarding the deferral of fees on the City budget as the applicant mentioned
it is very hard in these economic times and even for the City of Banning. Obviously any of the
fees that we defer are monies that are not readily available to the City Council to allocate during
the budget process. She would however like to point out that just for the Council’s general
knowledge and she is sure that they are already aware of this that development impact fees are not
fees that come to the City and go directly into the City’s General Fund. These are fees that are set
a side. They each have their own specific fund and it is for the impacts that development brings to
our City so for future expansion of police facilities, fire facilities, other general facilities and these
are impact fees but again, any fees we defer are less monies that are in our coffers and less money
that we can invest, earn interest on and less monies that are .available for the Council to spend.
She can’t say there isn’t an impact obviously, but we have to kind of look at that. It is not a
General Fund impact but it is an impact to the City overall.

Mayor Botts opened the item for public comments.

Mayor Botts asked Mr. Bassi to comment on the City being in the first position and how secure

are we.
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Mr. Bassi said he would have to defer that question to the City Attorney. Mayor Botts said that
this states that the applicant has agreed to let us be in the first position and that is fine but has the
bank said that. Mr. Bassi said he is not aware of this and the applicant has agreed to it but he is
assuming that he has discussed this with his bank.

Mr. Bhakta said that actually is the amount that he discussed with the bank officer and she is not
here right now and won’t be back until next week and he will discuss this with her whether it is
going to be the first place or the second place.

City Attorney said the agreement that you entered into before with La Quinta, which was before
his watch, did not specify first position so he does not know what occurred there but when he got
this agreement he had some of the issues that he talked about but to him the absolute prerequisite
was that you need to be in a first position. So he raised that issue and that is the reason why this
item was pulled at the last meeting. There was discussion and the property owner indicated that he
was agreeable. So he went ahead and inserted the language that says we are in a first position and
requires that we have a title report before we go forward to show that we are in a first position.
Based upon his experience he thinks that is something that a lender could have a problem with.
Their loan is going to be for a lot more money and there is only one party in a first position. The
problem is that if you are not in a first position and he has dealt with this subject in other cities in
the past and obviously when you are not in first position, you are going to be the last one that is
going to get paid. And he has had to spend a considerable amount of time litigating trying to
recover funds on deferred fee programs. If you collect them before you give the permit, you get
paid and in fact, you will get paid before the bank if you condition the issuance of your permit.
His experience is that cities don’t make good banks. One of the problems is that the City does not
like to foreclose on property which if you have a deed of trust which you have here, your remedy
is a foreclosure action. It creates a political stigma and city council’s don’t like to do that and he
doesn’t have experience with this Council but the council’s he has worked with in the past it has
become a very extensive process giving the property owner more time, trying to hold hands and
work through the situation and the legal costs get run up in that situation and ultimately he has
been in situations where the council ultimately says lets split the different and lets pay half. Your
at the beginning of kind of doing these fee deferral situations and he would want the Council to be
aware and he understands the difficult times and the difficult times probably suggest that once you
start to do these other people having difficult times will come in and ask for them.

There was some further discussion in regards to the City being in a first position and also the
possible of considering an alternative. :

Mayor Botts closed the item for public comments.

There was more further Council discussion in regards deferral of this amount of fees, alternative
options and keeping the City in a first position, There was also some discussion about setting a
precedent the need for setting guidelines for deferral of fees.

Mr. Bhakta said that if is not able to get this deferral for $447,000 he won’t be opening the hotel
until probably the end of next year which would be December 2009, He is asking the City of
Banning to help him and he will pay back the money to the City. This is not the first time that the
City of Banning has done this. The City of Banning did it before with the La Quinta Inn and that
is what he is asking about the seven year period.
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Mayor Botts asked for a motion that would move this project forward with what we have indicated
being in the first position and the bank has to approve that and also perhaps also we go back with
negotiation on the amount and the repayment period.

City Attorney asked for clarification. In terms of the renegotiations on the payment period what
are you instructing us to do. Mayor Botts said to shorten it. City Attorney asked to what. He said
if you are giving staff explicit direction, then you give us explicit direction otherwise you can
direct us to negotiate and we can come back and tell the Council what we worked out.

Mayor Pro Tem Hanna said she thinks what you have suggested is that first we try to get into first
position but you have said that from your understanding of business that is very unlikely so our
direction is first try to get into first position and if we are not in first position are you willing to
consider an alternative that would be to have a shorter repayment schedule.

Mayor Botts said his position would be if we are not in a first position then we need to go back to
the negotiating table and ask this gentleman to put up his house or other properties and that is done
regularly in any number of situations where someone’s business won’t carry as collateral because
there are first, second or thirds on it and often times you can ask the applicant or the individual if

they have other assets that they could pledge. His position is that we ought to move forward with -

this agreement tonight subject to being in a first position and if we are not, then we have to go
back to the table and find other assets that make us whole; collateralize the $447,000.

Mayor Pro Tem Hanna said the problem is in it coming back to the Council in January. She thinks
this is an important issue that we shouldn’t just allow to slide by. She also thinks that it is very,
very important that the City make a clear statement that no one has a contact with the City of
Banning until they have a contract signed with the City of Banning. It is unfortunate that we have
a bad precedent established and we need good policy in the future so that can be prevented. If
you don’t have a contact signed, you don’t have a contract. It is a very simple matter but she
thinks it is very important that we reinforce the idea. It is not good management and it is not good
administration.

Mayor Botts reiterated that we negotiated in good faith with the legal opinion and we said we
would move forward and the applicant has agreed to a first position and if we are guaranteed that
from the bank then he thinks we should move forward with it. And if the bank does not do that
then we are back to the table because there is no deal. And he thinks this shows good faith that
negotiations took place between staff and this gentleman and we have not changed anything other
than his agreement to be in a first position. -

Mr. Bhakta said in other words he is not getting the help from the City of Banning for that amount.

City Attorney said what the Mayor has said is that you indicated that you are okay with the City
being in a first position and the Council is saying if that is where we are at, they are okay with it.

Mr. Bhakta said he heard that. But his point is the $447,000 and in the next two years and after
that that will be the monthly payment with the interest which he is willing to pay.
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Mayor Botts said what he just said was if the rest of the Council agrees, the agreement stays
the same with the exception that you agreed to have us in a first position and obviously the
bank has to do that to. He is suggesting that we not change any of the terms but simply
agree that we are in a first position. If your bank says no, then there is no deal and then we
would have to come back and sit down and see what other collateral you can provide to us.

Mr. Bhakta said okay.

Councilmember Franklin moved what Mayor Botts just said. Motion was seconded by
Councilmember Robinson. Motion carried, with Mayor Pro Tem Hanna voting no.

3. Resolution No. 2008-122, Awarding the Construction Contract for Project No. 2008-08,
Phase 2 Improvements to the Banning Community Center Gym to Whitmore Construction,
Inc. for an amount of Not to Exceed $168,627.00, which includes a 10% construction
contingency. '

Councilmember Franklin said she just wanted to know because this is something that will impact
the rest of the community if we could have a small report on what is included in the renovations
for the Community Center so the people know what it is.

Mr. Burk said the goal of the Council was to renovate the Senior Center, the Community Center
offices and the Gym to make it more of a multi-purpose room. In this renovation they will be
installing future conduits and gas lines to the air conditioning and heating units will be going up
on the roof at a later date. The interior that building right now is a metal building and they will be
framing in those walls to hide some of the aesthetics of the metal building and dry walling to help
the acoustics in there. They will be changing the floor also. They will be painting the entire
building and installing a volleyball court for another type of function for the community center.
They will be installing a new 600 amp electrical panel and that panel will be accommodating the
future air conditions units and other items. They will be replacing all of the existing lights with
new lights to illuminate the gymnasium itself with a fluorescent protected cage light because of
the other athletic events that goes on in there. They will be painting the ceiling and fixing the
insulation up on top, new doors and installing drinking fountains. He explained further as to how
they will be fixing the ceiling.

Motion Machisic/Franklin that the City Council adopt Resolution No. 2008-22, Awarding
the Construction Contract for Project No. 2008-08, Phase 2 Improvements to the Banning
Community Center Gym to Whitmore Construction, Inc. for an amount “Not to Exceed”
$168,627.00, which includes a 10% construction contingency: Motion carried, all in favor.

REPORTS OF OFFICERS

1. Update on the City’s Neighborhood Stabilization Program
(Staff Report - Timothy Steenson, Development Services Manager)

M. Steenson said the report before the Council is a report.of the City’s Neighborhood Stabilization
Program but probably just as accurately it is a report on the Neighborhood Stabilization Program in
general. The report explains what our participation would be as part of the State’s allocation of that
federal funding and it would be an amount of just over $650,000. These funds are directed to be
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spent to revitalize, rehabilitate blighted neighborhoods and structures. There are still a lot of
questions in regards to the way it is structured right now because the State’s program is still in
development and we are still looking for some answers from housing and community development at
the State level. The funds are aimed at acquiring these properties and that is what their plan right now
is aimed at and they have just recently completed a survey of abandoned or unoccupied properties in
this city. There are just over 600 single family residential units that are currently not occupied. They
are in the process of identifying further the types of mortgages that are on these properties so they can
determine where they fall into the guidelines from the federal government. Because the State’s
program is not finalized, our program cannot be finalized and he expects that in approximately 30
days all of this will start to come together and he explained further. Staff will be prepared to have an
action plan ready to submit to the State by mid-January. The State then plans on being able to fund
by mid-March. Staff has had dialogue with Habitat for Humanity in the Pass and staff thinks that
probably the best expenditure of our funds would be to acquire some of these distressed properties
and then involve Habitat in the rehabilitation of the properties and they also have the network to be
able to qualify the targeted families middle, mid and low income families. Mr. Steenson said that this
is an overview of where staff’s plan is right now.

There was some Council and staff discussion in regards to this program in regards to buying
properties, partnership with Habitat and other general questions in regards to an education
component for people who might purchase these homes, assistance to people who are still in their
homes but behind in their mortgages, and how to owners of these abandoned homes fit into this
process. Staff explained that in regards to some of these questions there were no answers at this
time but a number of jurisdictions are exploring partnership with Habitat.

Councilmember Machisic said for us to qualify we have to be at that million dollars and you
indicated that we were in negotiations with the City of Beaumont. He asked how those
negotiations were going.

Mr. Steenson said that they have talked with the representative from Beaumont and the result of
our meetings have been that we hope to take direction from our Council and they would talk
direction from their Council and hope that will happen and that there is a willingness to enter into
that partnership. Mr. Steenson said they are thinking that that partnership works through Habitat
for Humanity in the Pass. One of the questions that staff has taken forward to the state is in what
form is this partnership with Beaumont. He said that HUD at the federal level has said that it is
cither a joint powers act or it’s a memorandum of understanding. Our availability to present our
plan to the State will not occur until about mid-January. They would then have about a 60-day
window in which the State will consider these action plans and then finalize funding based on the
allocations that t hey have already published.

Mayor Pro Tem Hanna said that this was very exciting and she would like to hear from Habitat of
them being the non-profit agency that works with both Banning and Beaumont. She said you may
not have enough information yet to be able to answer this very well but with $659,478.00 is that to
acquire the homes and to rehabilitee them.

Mr. Steenson said that it can be for both or it can be for either/or. He said that their feeling is that
in a partnership with Habitat that if we acquire, Habitat has expressed a willingness to rehabilitate.

Mayor Botts opened the item for public comments.
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Bill Dickson, 5700 W. Wilson said that he thinks this is really great and he loves what Habitat for
Humanity has been doing. He asked if there was anything that fits into senior housing. If
somebody comes into the community and asks him about senior housing, they have to be sent to
Beaumont and he thinks that with the down turn of the market and the availability of properties
out here it would be a good opportunity for us to look into establishing some senior housing since
we do not have any.

Dean Jesson, Vice President of Habitat for Humanity in the San Gorgonio Pass Area, said that it
has been their pleasure to work together with staff with the meetings with Beaumont and through
Habitat it looks like the two are going to tie together, if the two Council’s approve, and this is
something that they have been trying to do for a lot of years. It is an indication that we are
looking at the Pass as the “Pass” and not just Banning and Beaumont. With the gentlemen you
have working on this program he is very please with and the City has been good to Habitat and at
this time they are indicating that they will purchase the property and Habitat will refurbish at their
cost.

Mayor Botts said that this item was for information and no action is required.

Councilmember Franklin said that she would like an update on the status of this in January after
the cities get a chance to meet so the Council knows what is happening.

ITEMS FOR FUTURE AGENDAS

New Items —

Councilmember Machisic said he received this bulletin from the State and it talks about the City
of Banning sales tax and it talks about sales taxes down 16.8% in the second quarter and based on
what has happening at the State level one of the things he would like to see us do is be prepared.
We pared some money off of our budget but at some point in time he would like the staff to
present to the Council a priority list, that if revenues go down further, that these are the things that
we are going to cut. He thinks that it is important that not only we do it but the people in Banning
know that this is what is coming at some point in time. Because he doesn’t see that it is getting
any better financially from an economic point of view and it is important that the people in town
are not surprised when some things are cut. We have neighboring cities that have cut very

dramatically into staff and we haven’t done that to any great means but at the same time at some -

point we may have to and he rather discuss the issues before we have to do it and be prepared so
the residents know about it.

Mayor Botts said that he concurs and he knows that staff is working on those kinds of things and
would we anticipate an update or workshop in January.

City Manager said that they would be coming to the Council at the beginning of February and they
would like to have that workshop.

Councilmember Machisic said the Council was asked about donations to charitable groups and we
each sent forth some recommendations and he thinks it is important that they come to an
agreement on that and make sure it is published with community groups because he can see a
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group coming in and requesting funds and they don’t know about the possible policy that we have.
It is important that we develop that policy. He said he went to the State of City at Morongo and it
was a very nice affair but he would image that it cost a few dollars and he was wondering if the
City committed any of those funds to support that and if we are, he thinks that it is important that
we lay down some guidelines for State of the City dinners.

City Manager said that the City was committed to some of the funding. As you recall, we
modified the program towards the end and there were donations that were committed so we would
hope that the donations would come in to minimize the cost for the City. Councilmember

Machisic said he would still like the Council to take a look at that and maybe just review it

because we have had some very lean and some very extravagant State of the City events and the
Council just needs to discuss it and decide which way they would like to go as a body.

Mayor Botts said that he can assure the Council that as Mayor he will not surprise the Council.
He said he agrees with Councilmember Machisic that this Council needs to be a part of that and
unfortunately they were not.

Councilmember Franklin said that she would like to echo the concern about a budget committee
workshop but what she would like to see, if possible, that enough time is given for full discussion
and that we don’t try to hurry it through but really spend time going over all of the different issues
that have already been brought up. In regards to pending item 3 and 4 she would like some
updated ETA’s on those two items.

Mr. Bassi said that staff was actually going to bring to Council an ordinance when they were
working with Burk, Williams and Sorensen on it and there was some legal issues that prohibited
them from doing what they wanted to do and were waiting for case law to come up in order to
come up with an ordinance that would satisfy the needs. There are some legal issues about citing
the car owner who has parked his car on a lot. All they can really do is cite the property owner for
having that car on that property. There is a freedom of speech issue about having a for sale sign
on your car. Now that there is a new City Attorney staff will work with them and bring that back.
In regards to the “One Stop Shop” the flow-chart presentation that was going to happen on the 28"
didn’t and staff is scheduled to bring that back at the end of January to the Council.

Mayor Pro Tem Hanna asked if the joint meeting with the Banning School Board has been
scheduled.

City Manager said that they are trying to work on it and trying to figure out a date. The date of
Saturday, January 10™ in the morning has been talked about to have that meeting but he will

confirm that as soon as they have the next 2 x 2 meeting.

Pending Items —

1. Schedule Meeting with the Beaumont City Council (Pending) (City Mgr.).
Schedule Special Jt. Meetings with the City’s Various Committees (Planning
Commission, Economic Development Committee, Parks & Recreation)
(Pending) (City Manager)
3. Review of Ordinance regarding the selling of cars in shopping center parking
lots (Salas — 9/9/08) (Hansen) (ETA 12/10/08)
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4. Report on “One Stop Shop” (Franklin - §/12/08) (Hansen/Nakamura) (ETA 11/14/08)

5. Development of Bridge & Thoroughfare District to fund grade separation at
Hargrave (Hanna - 8/12/08) (Burk/Nakamura) (ETA 1/09)

6. Consideration of City Town Hall Meeting to hear what departments the City has
and what kind of services the City offers. (Franklin - 9/9/08) (Nakamura) (ETA 1/09)

7. Policy on Summer/Winter Breaks for Council Meetings (Franklin — 9/23/08)
(Nakamura) (ETA 1/09)

CLOSED SESSION

City Attorneys said that there is one closed session item that was added earlier in regards to the
evaluation of the City Manager and in addition he is advised that staff would like to add another
closed session dealing with a real property matter involving 219 N. San Gorgonio Avenue and this
arose subsequent to the posting of the agenda and would need a motion to add to the agenda.
Motion Robinson/Botts to add this item to the agenda. Motion carried, all in favor.

Meeting went into closed session at 9:35 p.m. and returned to regular session at 11:00 p.m.

ADJOURNMENT

By common consent the meeting adjourned at 11:00 p.m.

Marie A. Calderon, City Clerk

THE ACTION MINUTES ARE A SUMMARY OF ACTIONS TAKEN BY THE CITY COUNCIL. A COPY
OF THE MEETING IS AVAILABLE IN DVD FORMAT AND CAN BE REQUESTED IN WRITING TO
THE CITY CLERK’S OFFICE.

16
spec.mtg.-12/10/08
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MINUTES 12/20/08
CITY COUNCIL SPECIAL MEETING

BANNING, CALIFORNIA

A special meeting of the Banning City Council was called to order by Mayor Botts on
December 20, 2008 at 8:10 a.m. at the Banning Civic Center Council Chambers, 99 E.
Ramsey Street, Banning, California.

COUNCIL MEMBERS PRESENT: Councilmember Franklin
- Councilmember Hanna
Councilmember Machisic
Councilmember Robinson

Mayor Botts
COUNCIL MEMBERS ABSENT: None
OTHERS PRESENT: Brian Nakamura, City Manager

CLOSED SESSION

The City Council met in closed session pursuant to Government Code Section 54957 to
consider personal matters - annual evaluation of the City Manager.

ADJOURNMENT

By common consent the meeting adjourned at 11:21 p.m.

Brian Nakamura, Deputy City Clerk
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CITY COUNCIL AGENDA
CONSENT ITEM
DATE: January 13, 2009
TO: Honorable Mayor and City Council
FROM: Duane Burk, Director of Public Works
SUBJECT: Resolution No. 2009-01, “Approving the Project Development Cooperative

Agreement with the State of California, Department of Transpertation
(Caltrans), for the Grade Separation and Ramps Modifications at Sunset

Avenue”
RECOMMENDATION:
I. Adopt Resolution No. 2009-01, “Approving the Project Development Cooperative

Agreement with the State of California, Department of Transportation (Caltrans),
for the Grade Separation and Ramps Modifications at Sunset Avenue.”

1I. Authorize the Mayor to execute the Project Development Cooperative Agreement
with the State of California, Department of Transportation (Caltrans)

JUSTIFICATION: It is essential that the City Council approve Resolution No. 2009-01 in
order for the City of Banning to construct the grade separation and allow Caltrans to monitor,
participate in, and assist with the development of said project.

BACKGROUND: The Sunset Avenue railroad crossing is at street level and causes
significant traffics delays to and from the southwest portion of the City of Banning, The
proposed underpass would enhance traffic flows along Sunset Avenue and would provide a route
for emergency services to access residents south of the railroad tracks, while improving overall
safety in the area.

In order to successfully continue with this project and the design phase, it is essential that the
City of Banning work with the State of California, Department of Transportation (Caltrans) and
enter into the Project Development Cooperative Agreement, attached hereto as Exhibit “A”. The
Cooperative Agreement will permit Caltrans to monitor, participate in, and oversee various
aspects of the project, including, but not limited to, reviewing environmental studies,
environmental documentation, right of way engineering, and PS&E documents (plans,
specifications and estimates). In the future, another Cooperative Agreement will be needed for
the construction and landscaping phases of the project.

FISCAL DATA.: The City shall bear all related project development costs such as the design,
construction, and construction management phases, except for the costs of: the State’s
Independent Quality Assurance (IQA) review; the State’s review, comment, and approval of the
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project environmental documentation for California Environmental Quality Act (CEQA); and the
State’s oversight efforts for the National Environmental Policy Act (NEPA) process, if
applicable.

DED BY: RE?VED BY:
A B Y, 27 j/%

Duane Burk Bonnie Johnsy’i{
Director of Public Works ’ Director of Finance

APPROVED BY:

rian Nakamura

City Manager
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RESOLUTION NO. 2009-01

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BANNING,
CALIFORNIA, APPROVING THE PROJECT DEVELOPMENT COOPERATIVE
AGREEMENT WITH THE STATE OF CALIFORNIA, DEPARTMENT OF
TRANSPORATION (CALTRANS), FOR THE GRADE SEPARATION AND RAMPS
MODIFICATIONS AT SUNSET AVENUE

WHEREAS, the Sunset Avenue railroad crossing is at street level and causes significant
traffic delays to and from the southwest portion of the City of Banning; and ’

WHEREAS, staff has been working closely with Caltrans for a number of years to
advance Project No. 2006-05 “Sunset Avenue Grade Separation.”; and

WHEREAS, it is essential that the City of Banning enter into a Project Development
Cooperative Agreement with the State of California, Department of Transportation (Caltrans) in
order to allow for the State to monitor, participate in, and oversee various aspects of the project.

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Banning
as follows:

Section I. Approve the Project Development Cooperative Agreement with the State of
California, Department of Transportation (Caltrans), for the Grade Separation and Ramps
Modifications at Sunset Avenue.

Section II. Authorize the Mayor to execute the Project Development Cooperative
Agreement with State of California, Department of Transportation (Caltrans). This
authorization will be rescinded if the Cooperative Agreement is not executed by both
parties within one hundred eighty (180) days of the date of this resolution.

PASSED, APPROVED, AND ADOPTED this 13th day of January, 2009.

Robert E. Botts, Mayor
City of Banning
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ATTEST

Marie A. Calderon, City Clerk

APPROVED AS TO FORM
.AND LEGAL CONTENT

David J. Aleshire, City Attorney
Aleshire & Wynder, LLP

CERTIFICATION:

I, Marie Calderon, City Clerk of the City of Banning, California, do hereby certify that the
foregoing Resolution, No. 2009-01 was adopted by the City Council of the City of Banning at
the Regular Meeting thereof held on the 13th day of January, 2009.

AYES:

NOES:

ABSENT:

ABSTAIN:

Marie A. Calderon, City Clerk
City of Banning, CA
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EXHIBIT “A”
PROJECT DEVELOPMENT COOPERATIVE AGREEMENT
WITH THE STATE OF CALIFORNIA,
DEPARTMENT OF TRANSPORTATION (CALTRANS)
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08-Riv-10-PM 11.1/11.6

Grade Separation and Ramps
Modifications at Sunset Avenue IC
EA 334700

District Agreement No. 8-1417

PROJECT DEVELOPMENT
COOPERATIVE AGREEMENT

This AGREEMENT, entered into effective on , 2008, is between the
STATE OF CALIFORNIA, acting by and through its Department of Transportation, referred to
herein as “STATE,” and the

wn

CITY OF BANNING, a body politic and a
municipal corporation of the State of California,
referred to herein as “CITY.”

RECITALS

STATE and CITY, pursuant to Streets and Highways Code sections 114 and 130, are
authorized to enter into a Cooperative Agreement for improvements to the State Highway
System (SHS) within CITY’s jurisdiction.

CITY desires a grade separation and ramp modification at the Sunset Avenue
Interchange/Interstate 10 (I-10) in the City of Banning, referred to herein as “PROJECT.”

CITY is willing to fund one hundred percent (100%) of all capital outlay and support
costs, except that the costs of STATE’s Independent Quality Assurance (IQA) of
PROJECT Project Approval and Environmental Document (PA&ED), Plans,
Specifications and Estimates (PS&E) and right of way activities, all hereinafter referred
to as PROJECT DEVELOPMENT, and STATE’s costs incurred as the California
Environmental Quality Act (CEQA) Lead Agency and National Environmental Policy
Act (NEPA) Lead Agency, if applicable, in the review, comment and approval, if
appropriate, of the PROJECT environmental documentation prepared entirely by CITY,
will be borne by STATE.

STATE funds will not be used to finance any of the PROJECT DEVELOPMENT capital
and support costs except as set forth in this Agreement.

The terms of this Agreement shall supersede any inconsistent terms of any prior
Memorandum of Understanding (MOU) or agreement relating to PROJECT.
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District Agreement No. 8-1417

PROJECT landscape maintenance and construction phases will be the subject of a
separate future agreement or agreements.

This Agreement will define the roles and responsibilities of the CEQA Lead Agency and
CEQA Responsible Agency regarding the environmental documentation, studies, and
reports necessary for compliance with CEQA. This Agreement will also define roles and
responsibilities for compliance with NEPA, if applicable.

The parties now define herein below the terms and conditions under which PROJECT is
to be developed, designed, and financed.

SECTION I

CITY AGREES:

1.

To fund one hundred percent (100%) of all PROJECT DEVELOPMENT capital and
support costs except for costs of STATE’s IQA and STATE’s review, comment and
approval if appropriate, of the PROJECT environmental documentation for CEQA, and
NEPA if applicable. If it becomes necessary to obtain additional funds to complete
PROJECT, these additional funds will be provided by CITY using a funding source other
than STATE funds.

To not use STATE funds for any PROJECT capital and support costs except as set forth
in this Agreement.

All PROJECT work performed by CITY, or performed on CITY s behalf, shall be
performed in accordance with all State and Federal laws, regulations, policies,
procedures, and standards that STATE would normally follow. All such PROJECT work
shall be submitted to STATE for STATE’s review, comment, and concurrence at
appropriate stages of development.

All PROJECT work, except as set forth in this Agreement, is to be performed by CITY.
Should CITY request that STATE perform any portion of PROJECT work, except as
otherwise set forth in this Agreement, CITY shall first agree to reimburse STATE for
such work pursuant to an amendment to this Agreement or a separate executed
agreement. ' '

To have a Project Report (PR) and detailed PS&E prepared, at no cost to STATE, and to
submit each to STATE for STATE’s review and concurrence at appropriate stages of
development. The PR, and the final PS&E for PROJECT shall be signed on behalf of
CITY by a Civil Engineer registered in the State of California. CITY agrees to provide
landscape plans prepared and signed by a licensed California Landscape Architect.

To have all necessary right of way maps and documents used to acquire right of way by
CITY prepared by or under the direction of a person authorized to practice land surveying

2
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District Agreement No. 8-1417

in the State of California. Each right of way map and document shall bear the
appropriate professional seal, certificate number, expiration date of registration
certification and signature of the licensed person in Responsible Charge of Work.

To permit STATE to monitor, participate, and oversee selection of personnel who will
prepare the PR, prepare environmental documentation, including the investigative studies
and technical environmental reports, prepare the PS&E, provide right of way engineering
services, and provide right of way acquisition services for PROJECT. CITY agrees to
consider any request by STATE to avoid a contract award or to discontinue services of
any personnel considered by STATE to be unqualified on the basis of credentials,
professional expettise, failure to perform, and/or other pertinent criteria.

To submit to STATE for review, comment, concurrence, and/or approval of all Right of
Way Engineering Land-Net Maps and Right of Way Appraisal Maps, Records of Survey,
and Right of Way Record Maps all prepared in accordance with STATE’s Right of Way
Manual, Chapter 6, Right of Way Engineering, STATE’s Plans Preparation Manual,
STATE’s Surveys Manual, applicable State laws, and other pertinent reference materials
and examples as provided by STATE.

Personnel who prepare the preliminary engineering and environmental documentation,
including investigative studies and technical environmental reports, shall be made
available to STATE, at no cost to STATE, through completion of PROJECT construction
to discuss problems which may arise during PS&E, Right of Way, and Construction
phases of the PROJECT, and/or to make design revisions for contract change orders.

CITY shall include a “conflict of interest” requirement in the PROJECT design
consultant contract(s) that prohibits the design consultant from being employed or under
contract to the future PROJECT construction contractor.

Personnel who prepare right of way maps, documents, and related materials shall be
made available to STATE, at no cost to STATE, during and after construction of
PROJECT until completion and acceptance by STATE of Right of Way Record Maps,
Records of Survey, and title to any property intended to be transferred to STATE.

To make written application to STATE for necessary encroachment permits authorizing
entry of CITY onto SHS right of way to perform required PROJECT DEVELOPMENT
work as more specifically defined elsewhere in this Agreement. CITY shall also require
CITY s consultants and contractors to make written application to STATE for the same

necessary encroachment permits.

To identify and locate all utility facilities within the area of PROJECT as part of the
design responsibility for PROJECT. All utility facilities not relocated or removed in
advance of construction shall be identified on the PS&E for PROJECT.

If any existing utility facilities conflict with the construction of PROJECT or violate
STATE’s encroachment policy, CITY shall make all necessary arrangements with the
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owners of such facilities for their timely accommodation, protection, relocation, or
removal.

The costs for the PROJECT’s positive identification and location, protection, relocation,
or removal of utility facilities whether inside or outside STATE’s right of way shall be
determined in accordance with Federal and California laws and regulations, and
STATE’s policies and procedures, standards, practices, and applicable agreements
including, but not limited to, Freeway Master Contracts.

To furnish evidence to STATE, in a form acceptable to STATE, that arrangements have
been made for the protection, relocation, or removal of all conflicting facilities within the
SHS right of way and that such work will be completed prior to the award of the contract
to construct PROJECT or as covered in the PS&E for said contract. This evidence shall
include a reference to all required SHS encroachment permits.

To acquire and furnish all right of way, if any, outside of the existing SHS right of way
and to perform all right of way activities, including all eminent domain activities, if
necessary, at no cost to STATE, and in accordance with procedures acceptable to
STATE. These activities shall comply with all applicable State and Federal laws and
regulations, subject to STATE’s IQA to ensure that the completed work and title to
property acquired for PROJECT is acceptable for incorporation into the SHS right of
way.

To utilize the services of a qualified public agency or a qualified consultant, as
determined by STATE’s District Division Chief of Right of Way, in all matters related to
the acquisition of right of way in accordance with STATE’s procedures as published in
STATE’s current Right of Way Manual. Whenever personnel other than personnel of a
qualified public agency, or a qualified consultant, are utilized, administration of the
personnel contract shall be performed by a qualified Right of Way person employed or
retained by CITY.

To certify legal and physical control of right of way ready for construction and that all
right of way parcels were acquired in accordance with applicable State and Federal laws
and regulations, subject to review, comment, concurrence, and/or approval by STATE
prior to the advertisement for bids for the contract to construct PROJ ECT.

To deliver to STATE legal title to the right of way, including access rights, free and clear
of all encumbrances detrimental to STATE’s present and future uses not later than the
date of acceptance by STATE of maintenance and operation of the SHS facility.
Acceptance of said title by STATE is subject to a review of a Policy of Title Insurance in
the name of the State of California to be provided and paid for by CITY. '

To be responsible for, and to the STATE’s satisfaction, the investigation of potential

hazardous material sites within and outside of the existing SHS right of way that could
impact PROJECT as part of performing any preliminary engineering work. If CITY
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discovers hazardous material or contamination within the PROJECT study area during
said investigation, CITY shall immediately notify STATE.

If CITY desires to have STATE advertise, award, and administer the construction
contract for PROJECT, CITY shall provide STATE with acceptable plans in a format
acceptable to STATE. Reimbursement to STATE for costs incurred by STATE to
advertise, award, and administer the construction contract for PROJECT will be covered
in the separate Cooperative Agreement.

All aerial photography and photogrammetric mapping shall conform to STATE’s current
standards.

A copy of all original survey documents resulting from surveys performed for PROJECT,
including original field notes, adjustment calculations, final results, and appropriate
intermediate documents, shall be delivered to STATE and shall become property of
STATE. For aerial mapping, all information and materials listed in the document
“Materials Needed to Review Consultant Photogrammetric Mapping” shall be delivered
to STATE and shall become property of STATE.

All original recorded land title documents created by PROJECT shall be delivered to
STATE and become property of STATE.

To submit to STATE a list of STATE horizontal and vertical control monuments which
will be used to control surveying activities for PROJECT.

SECTION 11

STATE AGREES:

1.

At no cost to CITY, to complete STATE’s review, comment and approval, if appropriate,
as the CEQA Lead Agency and NEPA Lead Agency, if applicable, of the environmental
documentation prepared entirely by CITY and to provide IQA of all CITY PROJECT
DEVELOPMENT work necessary for completion of the PR and PS&E for PROJECT
done by CITY, including, but not limited to, investigation of potential hazardous material
sites and all right of way activities undertaken by CITY or its designee, and provide
prompt reviews, comments, Concurrence, and/or approvals as appropriate, of submittals
by CITY, while cooperating in timely processing of documents necessary for completion:
of the environmental documentation, PR, and PS&E for PROJECT. -

Upon proper application by CITY and by CITY’s cbntractor, to issue, at nb costto CITY

and CITY’s contractor, the necessary encroachment permits for required work within the
SHS right of way as more specifically defined elsewhere in this Agreement.
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SECTION III

IT IS MUTUALLY AGREED:

l.

All obligations of STATE under the terms of this Agreement are subject to the
appropriation of resources by the Legislature, State Budget Act authority and the
allocation of funds by the California Transportation Commission (CTC).

The parties to this Agreement understand and agree that STATE’s IQA is defined as
providing STATE policy and procedural guidance through to completion of the
PROJECT preliminary engineering, PS&E, and right of way phases administered by
CITY. This guidance includes prompt reviews by STATE to assure that all work and
products delivered or incorporated into the PROJECT by CITY conform with then
existing STATE standards. IQA does not include any PROJECT related work deemed
necessary to actually develop and deliver the PROJECT, nor does it involve any
validation to verify and recheck any work performed by CITY and/or its consultants or
contractors and no liability will be assignable to STATE, its officers and employees by
CITY under the terms of this Agreement or by third parties by reason of STATE’s IQA
activities. All work performed by STATE that is not direct IQA shall be chargeable
against PROJECT funds as a service for which STATE will invoice its actual costs and
CITY will pay or authorize STATE to reimburse itself from then available PROJECT
funds pursuant to an amendment to this Agreement authorizing such services to be
performed by STATE.

The design, right of way acquisition, and preparation of environmental documentation
and related investigative studies and technical environmental reports for PROJECT shall
be performed in accordance with all applicable Federal and STATE standards and
practices current as of the date of performance. Any exceptions to applicable design
standards shall first be considered by STATE for approval via the processes outlined in
STATE’s Highway Design Manual and appropriate memoranda and design bulletins
published by STATE. In the event that STATE proposes and/or requires a change in
design standards, implementation of new or revised design standards shall be done as part
of the work on PROJECT in accordance with STATE’s current Highway Design Manual
Section 82.5, “Effective Date for Implementing Revisions to Design Standards.” STATE
shall consult with CITY in a timely manner regarding the effect of proposed and/or
required changes on PROJECT.

STATE will be the CEQA Lead Agency and CITY will be a CEQA Responsible Agency.
STATE will be the NEPA Lead Agency, if applicable. CITY will assess PROJECT
impacts on the environment and CITY will prepare the appropriate level of
environmental documentation and necessary associated supporting investigative studies
and technical environmental reports in order to meet the requirements of CEQA and if
applicable, NEPA. CITY will submit to STATE all investigative studies and technical
environmental reports for STATE’s review, comment, and approval. The environmental
document and/or categorical exemption/exclusion determination, including the
administrative draft, draft, administrative final, and final environmental documentation,
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as applicable, will require STATE’s review, comment, and approval prior to public
availability. ‘

If, during preparation of preliminary engineering, preparation of the PS&E, performance
of right of way activities, or performance of PROJECT construction, new information is
obtained which requires the preparation of additional environmental documentation to
comply with CEQA and if applicable, NEPA, this Agreement will be amended to include
completion of those additional tasks by CITY.

CITY agrees to obtain, as a PROJECT cost, all necessary PROJECT permits, agreements
and/or approvals from appropriate regulatory agencies, unless the parties agree otherwise
in writing. If STATE agrees in writing to obtain said PROJECT permits, agreements,
and/or approvals, those said costs shall be paid by CITY, as a PROJECT cost.

CITY shall be fully responsible for complying with and implementing any and all
environmental commitments set forth in the environmental documentation, permit(s),
agreement(s) and/or environmental approvals for PROJECT. The costs of said
compliance and implementation shall be a PROJECT cost.

If there is a legal challenge to the environmental documentation, including supporting
investigative studies and/or technical environmental report(s), permit(s), agreement(s),
environmental commitments and/or environmental approval(s) for PROJECT, all legal
costs associated with those said legal challenges shall be a PROJECT cost.

CITY, subject to STATE’s prior review and approval, as a PROJECT cost, shall be
responsible for preparing, submitting, publicizing and circulating all public notices
related to the CEQA environmental process and if applicable, the NEPA environmental
process, including, but not limited to, notice(s) of availability of the environmental
document and/or determinations and notices of public hearings. Public notices shall
comply with all State and Federal laws, regulations, policies and procedures. STATE will
work with the appropriate Federal agency to publish notices in the Federal Register, if
applicable.

STATE, as a PROJECT cost, shall be responsible for overseeing the planning, scheduling
and holding of all public meetings/hearings related to the CEQA environmental process
and if applicable, the NEPA environmental process. CITY;, to the satisfaction of STATE
and subject to all of STATE’s and FHWA’s policies and procedures, shall be responsible
for performing the planning, scheduling and details of holding all public
meetings/hearings related to the CEQA environmental process and if applicable, the
NEPA environmental process. STATE will participate as CEQA Lead Agency and if

applicable, the NEPA Lead Agency, in all public meetings/hearings related to the CEQA.

- environmental process and if applicable, the NEPA environmental process, for
PROJECT. CITY shall provide STATE the opportunity to provide comments on any
public meeting/hearing exhibits, handouts or other materials at least ten (10) days prior to
any such public meetings/hearings. STATE maintains final editorial control of exhibits, -
handouts or other materials to be used at public meetings/hearings.
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In the event CITY would like to hold separate and/or additional public meetings/hearings
regarding the PROJECT, CITY must clarify in any meeting/hearing notices, exhibits,
handouts or other materials that STATE is the CEQA Lead Agency and if applicable, the
NEPA Lead Agency, and CITY is the CEQA Responsible Agency. Such notices,
handouts and other materials shall also specify that public comments gathered at such
meetings/hearings are not part of the CEQA and if applicable, NEPA, public review
process. CITY shall provide STATE the opportunity to provide comments on any
meeting/hearing exhibits, handouts or other materials at least ten (10) days prior to any
such meetings/hearings. STATE maintains final editorial control of exhibits, handouts or
other materials to be used at public meetings/hearings solely with respect to text or
graphics that could lead to public confusion over CEQA and if applicable, NEPA, related
roles and responsibilities.

All administrative reports, studies, materials, and documentation, including, but not
limited to, all administrative drafts and administrative finals, relied upon, produced,
created or utilized for PROJECT will be held in confidence pursuant to Government
Code section 6254.5(e). The parties agree that said material will not be distributed,
released or shared with any other organization, person or group other than the parties’
employees, agents and consultants whose work requires that access without the prior
written approval of the party with the authority to authorize said release and except as
required or authorized by statute or pursuant to the terms of this Agreement.

CITY’s share of all changes in development and construction costs associated with
modifications to the basic design features as described above shall be in the same
proportion as described in this Agreement, unless mutually agreed to the contrary by
STATE and CITY in a subsequent amendment to this Agreement.

The party that discovers hazardous materials (HM) will immediately notify the other
party(ies) to this Agreement.

HMS-1 is defined as hazardous material (including but not limited to hazardous waste) that
requires removal and disposal pursuant to federal or state law, whether it is disturbed by
PROJECT or not.

HMS-2 is defined as hazardous material (including but not limited to hazardous waste) that
may require removal and disposal pursuant to federal or state law, only if disturbed by
PROJECT. S

STATE, independen{ of PROJECT, is responsible for any HM-1 found within existing
SHS right of way. STATE will undertake HM-1 management activities with minimum
impact to PROJECT schedule and will pay all costs for HM-1 management activities.

CITY, independent of PROJECT, is responsible for any HM-1 found outside existing

SHS right of way. CITY will undertake HM-1 management activities with minimum
impact to PROJECT schedule and will pay all costs for HM-1 management activities.
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If HM-2 is found within the limits of PROJECT, the public agency responsible for
advertisement, award, and administration (AAA) of the PROJECT construction contract
will be responsible for HM-2 management activities.

Any management activity cost related to HM-2 is a PROJECT construction cost.

Management activities related to either HM-1 or HM-2 include, without limitation, any
necessary manifest requirements and designation of disposal facility.

STATE’s acquisition or acceptance of title to any property on which any hazardous
material is found will proceed in accordance with STATE’s policy on such acquisition.

A separate Cooperative Agreement or agreements will be required to address Landscape
Maintenance, and to cover responsibilities and funding for the construction phase of
PROJECT.

Nothing within the provisions of this Agreement is intended to create duties or
obligations to or rights in third parties not parties to this Agreement or to affect the legal
liability of either party to the Agreement by imposing any standard of care with respect to
the development, design, construction, operation, or maintenance of the SHS and public
facilities different from the standard of care imposed by law.

Neither STATE nor any officer or employee thereof is responsible for any injury,
damage, or liability occurring by reason of anything done or omitted to be done by CITY
under or in connection with any work, authority, or jurisdiction conferred upon CITY or
arising under this Agreement. It is understood and agreed that, CITY will fully defend,
indemnify, and save harmless STATE and all of its officers and employees from all
claims, suits, or actions of every name, kind and description brought forth under,
including, but not limited to, tortious, contractual, inverse condemnation, or other
theories or assertions of liability occurring by reason of anything done or omitted to be
done by CITY under this Agreement.

Neither CITY nor any officer or employee thereof is responsible for any injury, damage,
or liability occurring by reason of anything done or omitted to be done by STATE under
or in connection with any work, authority, or jurisdiction conferred upon STATE or
arising under this Agreement. It is understood and agreed that, STATE will fully defend,
indemnify, and save harmless CITY and all of its officers and employees from all claims,
suits, or actions of every name, kind and description brought forth under, including, but
not limited to, tortious, contractual, inverse condemnation, or other theories or assertions
of liability occurring by reason of anything done or omitted to be done by STATE under
this Agreement.

Prior to the commencement of any work pursuant to this Agreement, either STATE or
CITY may terminate this Agreement by written notice to the other party.
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No alteration or variation of the terms of this Agreement shall be valid unless made by a
formal amendment executed by the parties hereto and no oral understanding or agreement
not incorporated herein shall be binding on any of the parties hereto.

This Agreement shall terminate upon the satisfactory completion of all post-PROJECT
construction obligations of CITY and the delivery of required PROJECT construction
documents, with concurrence of STATE, or on December 31, 2014, whichever is earlier
in time, except that the ownership, operation, maintenance, indemnification,
environmental commitments, legal challenges, and claims articles shall remain in effect
until terminated or modified, in writing, by mutual agreement. Should any construction
related or other claims arising out of PROJECT be asserted against one of the parties, the
parties agree to extend the fixed termination date of this Agreement, until such time as
the construction related or other claims are settled, dismissed or paid.

SIGNATURES ON FOLLOWING PAGES:
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STATE OF CALIFORNIA
DEPARTMENT OF TRANSPORTATION

WILL KEMPTON
Director

By:
RAYMOND W. WOLFE, PhD, ME, CE
District Director

APPROVED AS TO FORM AND
PROCEDURE:

By:

Attorney,
Department of Transportation

CERTIFIED AS TO FUNDS:

By:

District Budget Manager

CERTIFIED AS TO FINANCIAL
TERMS AND POLICIES:

By:

Accounting Administrator
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CITY OF BANNING

By:

Mayor

Attest:

City Clerk

APPROVED AS TO FORM AND
PROCEDURE:

By:

City Counsel

12
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CITY COUNCIL AGENDA
CONSENT ITEM

DATE: January 13, 2009
TO: Honorable Mayor and City Council
FROM: Duane Burk, Director of Public Works

SUBJECT: Resolution No. 2009-02, “Initiating Proceedings to Update Landscape Maintenance
- District No. 1 for Fiscal Year 2009/2010” -

RECOMMENDATION:  Adopt Resolution No. 2009-02, “Initiating Proceedings to Update Landscape
Maintenance District No. 1 for Fiscal Year 2009/2010.”

JUSTIFICATION; The City Council approved the formation of Landscape Maintenance District No. 1
(“the District”) by adopting Resolution No. 1990-59 on August 14, 1990. The adoption of Resolution No.
2009-02 will enable the City Engineer to prepare for the assessment for Fiscal Year 2009/2010. '

BACKGROUND: In accordance with the “Landscaping and Lighting Act of 1972” (“1972 Act”) of the
Streets and Highways Code, the City Council adopted a resolution on August 14, 1990 ordering the
formation of Landscape Maintenance District No. 1, the boundaries of which are shown in Attachment “A”.
On May 10, 2005, the City Council approved Resolution No. 2005-36, ordering Annexation No. 1
(consisting of five tracts and three tentative tracts) to Landscape Maintenance District No. 1. The District, by
special benefit assessments, provides funding for the servicing and maintenance of certain landscape areas
within the City of Banning, all of which are located in the public right-of-way. The “1972 Act” requires that
assessments are to be levied according to benefit rather than according to assessed value. Resolution No.
2009-02 will initiate the proceedings to update the District for Fiscal Year 2009/2010. A tentative schedule
for updating the District, as required by the “Landscaping and Lighting Act of 1972, is attached hereto as
Attachment “B” for your information.

FISCAL DATA: Not applicable. A detailed estimate will be prepared and forwarded with the
Engineer’s report. '

MENDED BY: REVIEWED BY:

e /
Duane Burk = Bonnie Johnso /
Director of Public Works o Director of Fidance
REVIEWED BY:
_ (/M , ‘
____,) /{/\-/
Brian Nakamura
City Manager
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RESOLUTION NO. 2609-02

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BANNING, CALIFORNIA,
INITIATING PROCEEDINGS TO UPDATE LANDSCAPE MAINTENANCE DISTRICT NO. 1
FOR THE FISCAL YEAR 2009/2010, PURSUANT TO THE LANDSCAPING AND LIGHTING
ACT OF 1972

WHEREAS, the City Council, pursuant to the provisions of the “Landscaping and Lighting Act of
1972,” Part 2 of Division 15 of the Streets and Highways Code of California, beginning with Section 22500,
desires to initiate proceedings to update the City of Banning’s Landscape Maintenance District No. 1, and to
levy and collect annual assessments to pay for the operation, maintenance and servicing of landscaping and
all appurtenant facilities related thereto.

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Banning as follows:

Section I. . The City Council desires to update Landscape Maintenance District No. 1 for
Fiscal Year 2009/2010, pursuant to the “Landscaping and Lighting Act 0f 1972” (Section 22500
and following, Streets and Highways Code) for the purpose of the following improvements:

Maintaining and servicing street trees, parkways, median islands, perimeter strips and backup
walls, side slopes adjacent to sidewalks and storm drains, open space areas, flood detention or
retention basins, and the irrigation of the above improvements.

Section Il.  The City Council hereby directs the City Engineer to prepare and file with the City
Clerk an Engineer’s Report in accordance with Article 4 of Chapter 1 of the “Landscaping and
Lighting Act of 1972.”

Section III.  The fee to be assessed will not exceed the reasonable cost of providing the service.
The fee charged shall be based on the rate and methodology set forth in Resolution Nos. 1990-59
and 2005-36.

Section IV.  The Mayor shall sign this resolution and the City Clerk shall attest and certify to
the passage and adoption thereof.

PASSED, ADOPTED AND APPROVED this 13" day of January, 2009.

Robert E. Botts, Mayor



ATTEST:

Marie A. Calderon, City Clerk

APPROVED AS TO FORM
AND LEGAL CONTENT:

David J. Aleshire, City Attorney

Aleshire &Wynder, LLP

CERTIFICATION:

I, Marie A. Calderon, City Clerk of the City of Banning, California, do hereby certify that the foregoing
Resolution No. 2009-02 was duly adopted by the City Council of the City of Banning at a regular meeting
thereof held on the 13™ day of January, 2009.

AYES:

NOES:

ABSENT:

ABSTAIN:

Marie A. Calderon, City Clerk
City of Banning, CA

Resolution No. 2009-02
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ATTACHMENT “A”

LANDSCAPE MAINTENANCE DISTRICT NO. 1
" FOR FISCAL YEAR 2009/2010
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ATTACHMENT “B”

TENTATIVE SCHEDULE

UPDATING LANDSCAPE MAINTENANCE DISTRICT NO. 1

Item Council Meeting
Resolution Initiating Update January 13, 2009
Resolution of Intention (Approve Engineer’s Report) April 14, 2009
May 26, 2009

Public Hearing, Resolution Confirming Assessment
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CITY COUNCIL AGENDA

CONSENT ITEM
Date: January 13, 2009
TO: City Council
FROM: Leonard Purvis, Chief of Police

SUBJECT: Resolution No. 2009-03, accepting the 2009 Supplemental Law Enforcement
Services Fund Allocation and authorizing the Banning Police Department to
use the funds towards the purchase of law enforcement related equipment
and training.

RECOMMENDATION: “The City Council adopt Resolution No. 2009-03 accepting the 2009
Supplemental Law Enforcement Services Fund (SLESF) allocation and authorize the Banning
Police Department to apply the funds towards the purchase of law enforcement related
equipment and training.”

JUSTIFICATION: Funds from the Supplemental Law Enforcement Services Fund must be
used to supplement frontline municipal police services.

BACKGROUND: The Banning Police Department anticipates using funds from SLESF to
purchase equipment and provide advanced officer training, which will enhance the department’s
~ ability to provide a high level of professional service to the citizens of Banning. Anticipated
equipment purchases include, but are not limited to vehicles, computer upgrades, and tactical
equipment.

Legislation requires the City Council to officially accept the Supplemental Law Enforcement
Services Funds and approve the police department’s anticipated use of the funds.

STRATEGIC PLAN INTEGRATION: Council approval of this resolution will meet the city’s
goal to protect the citizens of this community with updated technology and well trained police
officers.

FISCAL DATA: The Supplemental Law Enforcement Services Fund (SLESF) allocation for
2009 is $100,000. There is no city match required for this grant. The appropriation is requested
in the resolution. '

RECOMMENDED BY: REVIEWED BY: APPROVED BY:
S o
A
47 .
Y eonard Purvis Bonnie Johngon Brian Nakamura

Chief of Police Finance Diréctor City Manager



RESOLUTION NO. 2009-03

A RESOLUTION BY THE CITY COUNCIL OF THE CITY OF BANNING ACCEPTING
THE 2009 SUPPLEMENTAL LAW ENFORCEMENT SERVICES FUND ALLOCATION
AND AUTHORIZING THE BANNING POLICE DEPARTMENT TO USE THE FUNDS
TOWARDS THE PURCHASE OF LAW ENFORCEMENT RELATED EQUIPMENT
AND TRAINING.

WHEREAS, the City of Banning Police Department is responsible for the security and
safety of the Citizens of the City; and

WHEREAS, grants provided by State and Federal monies assist in supplementing these
services; and

WHEREAS, the City Council is required to accept and appropriate the allocation of
anticipated funds from this grant; and

WHEREAS, the grant funds will provide the Banning Police Department with updated
technology, equipment, and training;

NOW, THEREFORE, BE IT RESOLVED, the City Council of the City of Banning
hereby accepts the 2009 Supplemental Law Enforcement Services Fund (SLESF) allocation,
appropriates funds in the amount of $100,000, and authorizes the Finance Department to make
necessary budget adjustments related to these funds.

PASSED, APPROVED, AND ADOPTED this 13" day of January, 2009.

Bob Botts, Mayor
City of Banning

APPROVED AS TO FORM
AND LEGAL CONTENT:

Aleshire & Wynder, LLP
City Attorney

ATTEST:

Marie A. Calderon, City Clerk

Reso. No. 2009-03
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CERTIFICATION:

I, Marie Calderon, City Clerk of the City of Banning, California, do hereby certify that the
foregoing Resolution No. 2009-03 was duly adopted by the City Council of the City of Banning,
California, at a regular meeting thereof held on the 13th day of January 2009, by the following to

wit:

AYES:
NOES:
ABSENT:

ABSTAIN:

Marie A. Calderon, City Clerk
City of Banning, California
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CITY COUNCIL AGENDA

CONSENT ITEM
Date: January 13, 2009
TO: City Council
FROM: Leonard Purvis, Chief of Police

SUBJECT: Resolution No. 2009-04 Reimbursable Funding for California P.O.S.T. Law
Enforcement Command College

RECOMMENDATION: “Adopt Resolution No. 2009-04 authorizing an appropriation of
$4,206.00 from the City’s general fund to the police department’s training account, which will be
reimbursed by the California Commission on Peace Officers Standards and Training (P.0.S.T.)
under the P.O.S.T. Command College Program.”

JUSTIFICATION: The Law Enforcement Command College is an eighteen month program
designed to prepare today’s law enforcement leaders for the challenges of the future. The
Command College is a dynamic learning experience that focuses on the most effective methods,
skills, and strategies needed to confront tomorrow’s law enforcement issues. The program

focuses on:

o Leadership principles needed to influence the future direction of the organization
e Strategies to identify emerging issues and provide a proactive response

e Skills and knowledge necessary to anticipate and prepare for the future

e Methods and benefits of sharing information

e Use of stakeholders in problem solving

The primary goal of the Command College is to provide an enhanced leadership course with a
futures perspective to prepare the law enforcement leaders of today to lead into the future. The
program has an emphasis on adult learning theories, placing accountability and responsibility on
the student.

One of the capstone experiences in the Command College is authoring a professional journal
article to capture the outcomes of the students’ research project. The purpose of the journal
article is to explore an important topic that will affect the future of law enforcement operations or

service.

BACKGROUND: On October 7, 2008, Lt. Phil Holder was accepted into the California Law
Enforcement Command College Program after a rigorous application and interview process.
The program consists of six one-week bi-monthly sessions with a final culmination session
occurring about 6 months after the sixth session. In sum, it is about an 18-month program. On
December 7, Lt. Holder attended his first session held in Folsom, California.
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STRATEGIC PLAN INTEGRATION: Council approval of this recommendation will help
facilitate the police department’s goals of better serving the community and the citizens who live
here through providing a well educated and professional staff.

FISCAL DATA: The Cost of the California P.O.S.T. Law Enforcement Command College
Program during the 2008-09 fiscal year is $4206.00, which will be reimbursed to the City’s
General Fund upon the completion of each bi-monthly session.

RE(;?WMEN D BY: REVIEWED BY: APPROVED BY:

1 .

Legnard Pufvis Bonnie Johf(f Brian Nakamura
irector

Clpief of Police Finance D City Manager
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RESOLUTION NO. 2009-04

A RESOLUTION BY THE CITY COUNCIL OF THE CITY OF BANNING
AUTHORIZING THE APPROPRIATION OF GENERAL ACCOUNT FUNDS FOR THE
P.O.S.T. LAW ENFORCEMENT COMMAND COLLEGE PROGRAM IN THE
AMOUNT OF $4,206.00, WHICH WILL BE REIMBURSED TO THE CITY OF
BANNING THROUGH THE CALIFORNIA COMMISSION ON PEACE OFFICER
STANDARDS AND TRAINING UPON COMPLETION OF EACH SESSION
COMPLETED BY LT. HOLDER.

WHEREAS, the City of Banning Police Department is responsible for the security and
safety of the Citizens of the City; and

WHEREAS, the Police Department is proactive in its efforts to provide quality training
for its employees; and

WHEREAS, the City’s procedures requires the City Council to adopt a resolution
authorizing the appropriation of funds from the City’s general account.

NOW, THEREFORE, BE IT RESOLVED, the City Council of the City of Banning
authorizes the appropriation of general funds ($4,206) to the Banning Police Department
Training Account (001-2200-421-23-06), which will be reimbursed from the California
Commission on Peace Officer Standards and Training, under the P.O.S.T. Command College
Program. The Finance Department is authorized to make necessary budget adjustments related
to these funds.

PASSED, APPROVED, AND ADOPTED this 13th day of January, 2009.

Bob Botts, Mayor
City of Banning

APPROVED AS TO FORM
AND LEGAL CONTENT:

Aleshire & Wynder, LLP
City Attorney

ATTEST:

Marie A. Calderon, City Clerk

Reso. No. 2009-04
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CERTIFICATION:

I, Marie Calderon, City Clerk of the City of Banning, California, do hereby certify that the
foregoing Resolution No. 2009-04 was duly adopted by the City Council of the City of Banning,
California, at a regular meeting thereof held on the 13th day of January 2009, by the following to
wit:

AYES:

NOES:

ABSENT:

ABSTAIN:

Marie A. Calderon, City Clerk
City of Banning, California

53



CITY COUNCIL AGENDA

CONSENT ITEM
DATE: January 13, 2009
TO: Honorable Mayor and City Council
FROM: Duane Burk, Director of Public Works

SUBJECT: Resolution No. 2009-05, “Awarding an Agreement to Allsup Corporation of
Upland, California in an amount of $47,690.00 for the Emergency Repair of the
CNG Fueling Station at the City Yard”

RECOMMENDATION: The City Council adopt Resolution No. 2009-05:

I Awarding an Agreement to Allsup Corporation of Upland, California in an amount of
$47,690.00 for the repair of the CNG Fueling Station at the City Yard.

1L Authorizing the Director of Finance to make necessary budget adjustments and
appropriations to cover expenses in an amount of $52,459.00.

JUSTIFICATION: The immediate repairs are necessary in order to restore the existing
malfunctioning compressed natural gas (CNG) fuel tank compressors.

BACKGROUND: The City of Banning owns and maintains the CNG Fueling Station located at
176 E. Lincoln Street. This station is utilized by the City’s transit system which provides transportation
services to the Banning, Beaumont, and Cabazon residents. Additionally, the station provides fueling
services to various City vehicles necessary for daily operations and other agencies including Banning
Unified School District, Air Quality Waste Management (AQMD), California Department of
Transportation (Caltrans), and Waste Management.

The existing CNG Fueling Station was constructed in 2001 and expanded in 2004. Since then, the
CNG gas compressors have become worn down and are no longer under warranty. At this time,
emergency repairs of the fuel pump equipment are necessary in order to provide safe conditions to
those utilizing the station and are required to ensure that fueling services remain uninterrupted.
The nearest alternative fueling station is located in Palm Springs and if the commute becomes
necessary, the City’s operations and abovementioned agencies would be negatively impacted.

Staff solicited a proposal from Allsup to perform the necessary repairs to the existing compressors.
Based on the provided proposal, staff is requesting an emergency contract be awarded to Allsup
Corporation of Upland, California in the amount of $47,690.00. Additionally, staff is requesting to
include a 10% contingency to compensate for any unforeseen conditions for a total project amount
“Not to Exceed” $52,459.00. ‘

In the case of an emergency, which does not permit the delay resulting from the competitive bidding
process, Public Contract Code Section 22050 authorizes the City of Banning to take corrective actions
necessary to respond to the situation without securing bids. Allsup Corporation was the original
contractor who constructed the fueling station and is willing to perform the emergency repairs. Staff
believes the abovementioned repairs are necessary and need to be addressed as expeditiously as
possible in order to preserve property and public safety.
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FISCAL DATA: The current estimated fund balance in the Air Quality Management Fund is
$259,500.00. An appropriation from this fund to Account No. 132-4900-446.90-77 (Alternate
Fueling System) in the amount of $52,459.00, which includes a 10% contingency, is requested to
fund the agreement with Allsup Corporation for the repair of CNG compressors.

WCOMMENDED BY: REVIEWED BY:
u Burk Bonnie J ohnson/
Director of Public Works Director of Finance
APPROVED BY:

Brian Nakamura
City Manager
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RESOLUTION NO. 2009-05

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BANNING, CALIFORNIA,
AWARDING AN AGREEMENT TO ALLSUP CORPORATION OF UPLAND,
CALIFORNIA IN AN AMOUNT OF $47,690.00 FOR THE EMERGENCY REPAIR OF THE
CNG FUELING STATION AT THE CITY YARD

WHEREAS, the City of Banning owns and maintains the CNG Fueling Station located at
176 E. Lincoln Street and this station is utilized by the City’s transit system which provides
transportation services to the Banning, Beaumont, and Cabazon residents; and

WHEREAS, the station also provides fueling services to various City vehicles necessary for
daily operations and other agencies including Banning Unified School District, Air Quality Waste
Management, California Department of Transportation (Caltrans), and Waste Management; and

WHEREAS, the existing CNG Fueling Station was constructed in 2001 and expanded in 2004
and since then has become worn down and is no longer under warranty;

WHEREAS, emergency repairs of the fuel pump equipment are necessary in order to provide
safe conditions to those utilizing the station and are required to ensure that fueling services remain

uninterrupted; and

WHEREAS, staff solicited a proposal from Allsup to perform the necessary repairs to the
existing compressors and based on the provided proposal, staff requests an emergency contract be
awarded to Allsup Corporation in the amount of $47,690.00 and to include a 10% contingency to
compensate for any unforeseen conditions; and

WHEREAS, in the case of an emergency, which does not permit the delay resulting from the
competitive bidding process, Public Contract Code Section 22050 authorizes the City of Banning to
take corrective actions necessary to respond to the situation without securing bids;

WHEREAS, Allsup Corporation was the original contractor who constructed the fueling
station and is willing to perform the emergency repair and staff believes the abovementioned repairs
are necessary and need to be addressed as expeditiously as possible in order to preserve property and
public safety.

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Banning as follows:

Section I. The City Council of the City of Banning approve the repairs to the CNG
Fueling Station allowing for the formal bid process to be overridden and

payments to be distributed.

Section II.  The City Council of the City of Banning award an Emergency Agreement to
Allsup Corporation of Upland, California in an amount “Not to Exceed”

$47,690.00.
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Section IIL  Authorize the Director of Finance to make necessary budget adjustments and
appropriations related to the CNG Fueling Station repairs in an amount “Not to
Exceed” $52,459.00.

Section IV. The City Manager is hereby authorized to execute the Emergency Agreement
for the CNG Fueling Station repairs. This authorization will be rescinded if the
parties do not execute the contract agreement within thirty (30) days of the date
of this resolution.

PASSED, ADOPTED AND APPROVED this 13" day January, 2009.

Robert E. Botts, Mayor

ATTEST:

Marie A. Calderon,
City Clerk of the City of Banning

APPROVED AS TO FORM
AND LEGAL CONTENT:

David J. Aleshire, City Attorney
Aleshire & Wynder, LLP

CERTIFICATION:

I, Marie A. Calderon, City Clerk of the City of Banning, California, do hereby certify that the
foregoing Resolution No. 2009-05 was adopted by the City Council of the City of Banning at a
Regular Meeting thereof held on the 13" day of January, 2009.

AYES:

NOES:

ABSENT:

ABSTAIN:
Marie A. Calderon
City Clerk of the
City of Banning
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CITY COUNCIL AGENDA

CONSENT
Date: January 13, 2009
TO: Honorable Mayor and City Council
FROM: James D. Earhart, Public Utilities Director

SUBJECT: Resolution No. 2009-06 Approving Participation in the Green Path North
Transmission Project Feasibility Study

RECOMMENDATION: The City Council approve the City’s participation in the Green Path
North Transmission Project feasibility study, which will determine the viability of building
transmission facilities to bring renewable energy from the Imperial Valley to the Greater LA

Basin.

JUSTIFICATION: It is in the best interest of the City to obtain long-term transmission
capacity to import the renewable energy from its Ormat Geothermal power purchase agreements,
which have a term of 25 years, terminating in 2032. The Banning Electric Utility (“Utility”)
currently participates in an annual auction with the California Independent System Operator
(“CAISO”) to obtain the transmission rights necessary to import the Ormat energy. This leaves
the Utility exposed to the volatility of the market, where annual auction prices have fluctuated by
up to 300 percent. Participating in the Green Path North Project would provide price certainty
and would also allow the Utility to potentially increase its renewable energy resources in the
Imperial Valley to further meet the City’s RPS goal of 33 percent by 2020.

BACKGROUND: In response to Senate Bill 1078, the Banning City Council approved
Resolution 2004-31 on March 23, 2004, establishing a RPS for the City of Banning. The City’s
RPS at that time reflected the State’s goal of 20 percent by December 31, 2017. Since that time
there have been increased efforts on the State and Federal level to accelerate the implementation
of renewable energy in the electric industry. The California Legislature passed Senate Bill 107,
which became law on January 1, 2007, and thereby accelerated the State’s RPS goal to 20
percent by 2010. In addition, on November 17, 2008, Governor Schwarzenegger signed
Executive Order S-14-08 increasing the State’s goal to 33 percent by 2020. In anticipation of
this increase, the Banning City Council had approved Resolution 2007-72, revising the City’s
RPS to reach 33 percent renewable energy by December 31, 2020.

There have been many concerns over how utilities were going to be able to tap the significant
volume of renewable energy in the Imperial Valley (some experts have estimated that there is in
excess of 4,000 megawatts capacity of geothermal energy located in the region) and import it to
serve load in Los Angeles and the surrounding areas. The Los Angeles Department of Water and
Power (“LADWP™) along with several other Southern California Public Power Authority
(“SCPPA”) members, including the City of Banning, are participating in an initial study to
determine the viability of a transmission line between the Imperial Valley and the Greater LA
Basin (a map of the different possible routes the transmission line could take is attached for your
reference as Exhibit “A”). The results of this study so far have been positive and LADWP, as
the lead agency, is continuing with the exploratory process. This has included meetings with the
communities potentially affected by the proposed transmission project, which Banning’s Public

£:/Res0/2009-06_Green Path Participation
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Utilities Director, Jim Earhart, participated in. The LADWP has committed to only use the
proposed transmission path to import energy from renewable resources. The Utility fully
supports that position.

While there are still many steps to take and hurdles to overcome in determining the feasibility of
this project and bringing it to fruition, Staff is requesting the City Council’s approval to continue
participation in the feasibility study of this project before any further resources are expended by
the Utility.

If the City Council ultimately approves participation in the final project, Staff is recommending a
minimum participation level of two (2) megawatts of capacity, with the potential to increase that
level to a maximum of six (6) megawatts. Based on a total estimated capacity of 800 megawatts
for the project, this would put Banning’s participation level at approximately .25 percent to .75
percent of the total project. This would allow the Utility to meet the current transmission
requirements for its Ormat renewable energy contracts, and also provide import capability for up
to two (2) megawatts of additional renewable energy purchases which are necessary to meet the
City’s RPS goal of 33 percent by 2020.

FISCAL DATA: The City’s maximum exposure for costs associated with the feasibility study
would be $17,500, and funds are available in FY 2008-09 budget. Because the actual project is
still in the exploratory stages, no firm numbers have been developed for the total cost of the
project. However, estimates have been provided which put the total cost of the project at $255
million to $400 million, depending on which route is ultimately selected. Based on Banning’s
proposed participation levels, its share of the estimated total project cost could range from
$637,500 to $3,000,000. This expense would not be incurred until participation in the project
“was ultimately approved by the City Council, and Bonds were issued by SCPPA to finance the
project. The expense would be paid through monthly debt service payments made to SCPPA.

RECOMMENDED BY: / APPROVED BY:

/ﬁimes D. Earhart Brian Nakamura
Public Utilities Director City Manager

-

e

(4 : .
Bonnie J. J o}rﬁso% /
Finance Director

Report Prepared By: Fred Mason, Power Resource & Revenue Administrator

g:/Res0/2009-06_Green Path Participation
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RESOLUTION NO. 2009-06

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BANNING
APPROVING PARTICIPATION IN THE GREEN PATH NORTH TRANSMISSION

PROJECT FEASIBILITY STUDY
WHEREAS, the City of Banning owns and operates its Municipal Electric Utility; and

WHEREAS, the Banning City Council approved Resolution 2007-72 implementing a
Renewables Portfolio Standard (“RPS”) of 33 percent by December 31, 2020, in support of
California Senate Bills 1078 and 107 and Executive Order S-14-08; and

WHEREAS, the Los Angeles Department of Water and Power (“LADWP?) along with
several other Southern California Public Power Authority (“SCPPA”) members, including the
City of Banning, have initiated a study to determine the viability of a transmission line between
the Imperial Valley and the Greater LA Basin (a map of the different possible routes the
transmission line could take is attached for reference as Exhibit “A”); and

WHEREAS, the City of Banning wishes to develop resources to ensure that it meets its
RPS goal through participation in projects such as said feasibility study; and

WHEREAS, the City of Banning intends to utilize the proposed Green Path North
Transmission Project for the primary purpose of importing energy from renewable resources; and

WHEREAS, the City has a long-term power sales agreement with SCPPA to provide
renewable geothermal energy from an Ormat facility located in the Imperial Valley through
December 31, 2031, and therefore would benefit from participation in the Green Path North
Transmission Project feasibility study; and

WHEREAS, the City’s maximum exposure for costs associated with the feasibility study
would be $17.500.00, and funds are available in the FY 2008-09 Budget;

NOW, THEREFORE, BE IT RESOLVED, by the City Council of the City of Banning as
follows:

1. Adopt Resolution No. 2009-06 approving participation in the Green Path North
Transmission Project feasibility study, and authorize the City Manager or his/her
designee to administer participation in said feasibility study.

2. Authorize the Mayor to execute Resolution No. 2009-06. Said authorization shall
become void if not executed within 60 days of the effective date of this resolution.

PASSED, APPROVED, AND ADOPTED this 13" day of January 2009.

Robert E. Botts, Mayor
City of Banning

2:/Res0/2009-06_Green Path Participation
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APPROVED AS TO FORM
AND LEGAL CONTENT:

Burke, Williams & Sorensen, LLP
City Attorney

ATTEST:

Marie A. Calderon, City Clerk
City of Banning

CERTIFICATION

I, MARIE A. CALDERON, City Clerk of the City of Banning, California, do hereby certify that the
foregoing Resolution No. 2009-06 was duly adopted by the City Council of the City of Banning,
California at a regular meeting thereof held on the 13th day of January 2009 by the following vote,

to wit:

AYES:
NOES:
ABSTAIN:

ABSENT:

Marie A. Calderon, City Clerk
City of Banning, California

£:/Res0/2009-06_Creen Path Participation
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Exhibit “A”

£:/Res0/2009-06_Green Path Participation
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CITY COUNCIL AGENDA

CONSENT ITEM
Date: January 13, 2009
TO: City Council
FROM: George Thacker, Assistant Public Utilities Director

SUBJECT: Emergency Booster Pump Repairs at Water Well C-2 Site

- RECOMMENDATION: Approve the repairs to the booster pump at Water Well C-2 Site in
the amount of $11,015.13 and direct the City Clerk to record the Notice of Completion.

JUSTIFICATION: Repairs to the booster pump at the Water Well C-2 Site are essential to
ensure uninterruptible water supplies to the City’s utility customers.

BACKGROUND: The City of Banning owns and operates its own water system throughout the
City. In July of 2008, the booster pump started making noise and the mechanical packing around
the shaft of the motor began spraying water on the existing electrical panel.

Staff requested proposals from two firms to perform the necessary repairs with the results as
follows:

Firm Amount
1) Layne Christensen Company, Fontana, CA $6,900.00
2) SoCal Pump & Well Drilling, Inc., Riverside, CA $7,120.00

Once, Layne disassembled the motor and pump assembly it was determined a new headshaft and
related labor was necessary; increasing the costs for repairs to $11,015.13.

Layne Christensen Company is a reputable firm in the Water Utility industry and has extensive
experience with well & pumping equipment, design, and construction. This company has
succes§fully completed numerous projects for the City.

It is the Department’s policy to maintain all wells and booster pumps in operation at all times to
prevent water outages within the service area due to the different types of emergencies that can
occur to effect the pumping of water into the distribution system. Multiple events can reduce the
Department’s ability to provide water and pressure to the City.

Authorization for this repair work is consistent with the City Policy as set forth in Ordinance No.
1266 for emergency booster pump repairs.

C-2 Booster
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FISCAL DATA: The funds for the repairs to the booster pump was utilized from the FY 08-09
Water Division Operation Budget, Wells / Pump Equipment Expenses Account No. 660-6300-
471-4506.

RECOMMENDED BY: REVIEWED BY:

0 0 L s ddd

gﬁ Earhart ‘Bonnie J. J ohp@);/
“Dir

irector of Public Utilities Finance Director/Assistant City Manager

APPROVED BY:

=

Brian Nakamura
City Manager

C-2 Booster
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WHEN RECORDED MAIL TO:

City Clerk’s Office

City of Banning

City Hall, 99 E. Ramsey Street
Banning, California 92220

FREE RECORDING:
Exempt Pursuant to
Government Code §6103

NOTICE OF COMPLETION

Emergency Booster Pump Repairs at C-2 Well

THIS NOTICE OF COMPLETION IS HEREBY GIVEN by the City of Banning,
a municipal corporation, pursuant to the provisions of Section 3093 of the Civil Code of
the State of California, and is hereby accepted by the City of Banning pursuant to
authority conferred by the City Council this January 13, 2009, and the grantees consent to

recordation thereof by its duly authorized agent.

(D That the OWNER, the City of Banning and Wastewater Solids
Management, Inc., the Contractor entered into a written Agreement dated September 29,
2008, for Emergency Booster Pump Repairs at C-2 Well (“Work of Improvement”™). The
scope of work under this project was to remove motor, change out mechanical seal, and

reassemble at the Well C-2 Site in the City of Banning.

2) That the Work of Improvement was substantially completed on October

30, 2008, and the Nature of Interest is in fee simple owner.

3) That the OWNER, the City of Banning, a municipal corporation, whose
address is Banning City Hall, 99 E. Ramsey Street, Banning, California 92220, is the

owner of said Work of Improvement.
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4) That the said Work of Improvement was performed at the site of Water
Well C-2 in the City of Banning.

(5) That the original contractor for said improvement was Layne Christensen

Company, State Contractor’s License No. 5 10011.

(6) That the performance and payment bonds were not required for this

emergency project.

Dated: January 13, 2009

CITY OF BANNING
A Municipal Corporation

By

Brian Nakamura, City Manager

APPROVED AS TO FORM:

David Aleshire, Aleshire & Wynder, LLP
City Attorney
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STATE OF CALIFORNIA)
) ss
COUNTY OF RIVERSIDE)

MARIE A. CALDERON, being duly sworn, deposes and says:

That I am the City Clerk of the City of Banning, which City caused the work to be
performed on the real property herein described, and that I am authorized to verify this
Notice of Completion on behalf of said City; that I have read the foregoing Notice and
know the contents thereof, and that the facts stated therein are true based upon
information available to the City of Banning, and that I make this verification on behalf
of said City of Banning. I declare under penalty of perjury that the foregoing is true and

correct.

Executed on , 2009 at Banning, California.

City Clerk of the City of Banning

JURAT
State of California
County of Riverside
Subscribed and sworn to (or affirmed) before me on this day of
, 2009 by proved to me on the basis of

satisfactory evidence to be the person(s) who appeared before me.

(Seal)

Notary Public in and for said County
and State

09



CITY COUNCIL AGENDA

CONSENT ITEM
Date: January 13, 2009
TO: City Council
FROM: George Thacker, Assistant Public Utilities Director

SUBJECT: Emergency Booster Pump Repairs at Water Well C-3 Site

RECOMMENDATION: Approve the repairs to the booster pump at Water Well C-3 Site in
the amount of $18,887.78 and direct the City Clerk to record the Notice of Completion.

JUSTIFICATION: Repairs to the booster pump at the Water Well C-3 Site are essential to
ensure uninterruptible water supplies to the City’s utility customers.

BACKGROUND: The City of Banning owns and operates its own water system throughout the
City. In August of 2008, the booster pump started making noise and the mechanical packing
around the shaft of the motor began spraying water.

Staff requested proposals from two firms to determine the necessary repairs with the results as
follows:

Firm Amount
1) Layne Christensen Company, Fontana, CA $5,035.00
2) SoCal Pump & Well Drilling, Inc., Riverside, CA $7,670.00

Tt was determined a new bowl assembly, air relief valve, and additional labor and equipment
costs increased the over all project cost to $18,887.78.

Layne Christensen Company is a reputable firm in the Water Utility industry and has extensive
experience with well & pumping equipment, design, and construction. This company has
successfully completed numerous projects for the City.

It is the Department’s policy to maintain all wells and booster pumps in operation at all times to
prevent water outages within the service area due to the different types of emergencies that can
occur to effect the pumping of water into the distribution system. Multiple events can reduce the
Department’s ability to provide water and pressure to the City.

Authorization for this repair work is consistent with the City Policy as set forth in Ordinance No.
1266 for emergency booster pump repairs.

C-3 Booster
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FISCAL DATA: The funds for the repairs to the booster pump was utilized from the FY 08-09

Water Division Operation Budget, Wells / Pump Equipment Expenses Account No. 660-6300-
471-4506.

RECOMMENDED BY: REVIEWED BY:

14N L L

Jit Earhart Bonnie J. John %ﬁ
PDirector of Public Utilities Finance Director/ Kssistant City Manager

APPROVED BY:

gaviun

Brian Nakamura
City Manager

C-3 Booster
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WHEN RECORDED MAIL TO:

City Clerk’s Office

City of Banning

City Hall, 99 E. Ramsey Street
Banning, California 92220

FREE RECORDING:
Exempt Pursuant to
Government Code §6103

NOTICE OF COMPLETION

Emergency Booster Pump Repairs at C-3 Well

THIS NOTICE OF COMPLETION IS HEREBY GIVEN by the City of Banning,
a municipal corporation, pursuant to the provisions of Section 3093 of the Civil Code of
the State of California, and is hereby accepted by the City of Banning pursuant to
authority conferred by the City Council this January 13, 2009, and the grantees consent to

recordation thereof by its duly authorized agent.

(D That the OWNER, the City of Banning and Wastewater Solids
Management, Inc., the Contractor entered into a written Agreement dated September 29,
2008, for Emergency Booster Pump Repairs at C-3 Well (“Work of Improvement™). The
scope of work under this project was to tear down booster pump, change out mechanical

seal and bowl assembly, and reassemble at the Well C-3 Site in the City of Banning.

(2) That the Work of Improvement was substantially completed on October

30, 2008, and the Nature of Interest is in fee simple owner.

3) That the OWNER, the City of Banning, a municipal corporation, whose
address is Banning City Hall, 99 E. Ramsey Street, Banning, California 92220, is the

owner of said Work of Improvement.

(2
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4) That the said Work of Improvement was performed at the site of Water
Well C-3 in the City of Banning.

(5) That the original contractor for said improvement was Layne Christensen

Company, State Contractor’s License No. 510011.

(6) That the performance and payment bonds were not required for this

emergency project.

Dated: January 13, 2009

CITY OF BANNING
A Municipal Corporation

By

Brian Nakamura, City Manager

APPROVED AS TO FORM:

David Aleshire, Aleshire & Wynder, LLP
City Attorney
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STATE OF CALIFORNIA)
) ss
COUNTY OF RIVERSIDE)

MARIE A. CALDERON, being duly sworn, deposes and says:

That I am the City Clerk of the City of Banning, which City caused the work to be
performed on the real property herein described, and that I am authorized to verify this
Notice of Completion on behalf of said City; that I have read the foregoing Notice and
know the contents thereof, and that the facts stated therein are true based upon
information available to the City of Banning, and that I make this verification on behalf
of said City of Banning. I declare under penalty of perjury that the foregoing is true and

correct.

Executed on , 2009 at Banning, California.

City Clerk of the City of Banning

JURAT
State of California
County of Riverside
Subscribed and sworn to (or affirmed) before me on this day of
, 2009 by proved to me on the basis of

satisfactory evidence to be the person(s) who appeared before me.

(Seal)

Notary Public in and for said County
and State
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CITY COUNCIL AGENDA

CONSENT ITEM
Date: January 13, 2009
TO: City Council
FROM: George Thacker, Assistant Water/Wastewater Director

SUBJECT: Notice of Completion for Project No. 2001-02, “Construction of the 30” &
24” Water Transmission Pipeline”

RECOMMENDATION: Accept the project entitled Project No. 2001-02, “Construction
of the 307 & 24” Water Transmission Pipeline” as complete and direct the City Clerk to

record the Notice of Completion.

JUSTIFICATION: Subject Project No. 2001-02, “Construction of the 30” & 24” Water
Transmission Pipeline” is completed as per the contract specifications.

BACKGROUND: The City Council awarded a contract for Project No. 2001-02,
“Construction of the 30” & 24” Water Transmission Pipeline” to J. Fletcher Creamer &
Sons, Inc. of Sylmar, California at its regular meeting held on December 12, 2006.

Project No. 2001-02, “Construction of the 30” & 24” Water Transmission Pipeline” is a
project consisting of a 30” water transmission pipeline to be installed on Wilson Street
from Sixteenth Street to Sunset Avenue and a 24” water transmission pipeline to be
installed on Sunset Avenue from Wilson Street to just south of Ramsey Street along with
the necessary tie-ins to the existing distribution system.

Completion of this project took more time due to the City staff requesting additional work
to be performed, such as, 1200 lineal feet of 20” pipeline repair in Mais Canyon, installing
a 12”7 drain line for Water Well C-6, and installation of three fire hydrants at various
locations in the City. This did not delay the use of the transmission pipelines for meeting
the City water supply demands.

FISCAL DATA: The original contract price for the project was $2,694,450.00 and the
final contract amount is $3,088,962.27. The increase of $394,512.27 is caused by the 1200
lineal feet of 20” pipeline repairs in Mais Canyon ($333,944.64 approved by the City
Council), installing a 12” drain for Water Well C-6, installation of three fire hydrants, and
construction changes made in the field during construction.

Project No. 2001-02
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The funding for the construction costs for this project is available in the Banning Water
Utility Authority Bond proceeds, Account No. 663-6300-471.9510.

REVIEWED BY: APPROVED BY:

20507 fon e AL

mes D. Earhart Bonnie Johnson
rector of Public Utilities Finance Dlrector/Assmtant City Manager

APPROVED BY:

fm

Brian Nakamura
City Manager

Project No. 2001-02

70



—_
[N BN [ WV I SRV

[WRIC Y WY
N =

—_
W

14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33

WHEN RECORDED MAIL TO:

City Clerk’s Office

City of Banning

City Hall, 99 E. Ramsey Street
Banning, California 92220

FREE RECORDING:
Exempt Pursuant to
Government Code §6103

NOTICE OF COMPLETION

Project No. 2001-02, “Construction of the 30” & 24” Water Transmission Pipeline”

THIS NOTICE OF COMPLETION IS HEREBY GIVEN by the City of Banning,
a municipal corporation, pursuant to the provisions of Section 3093 of the Civil Code of
the State of California, and is hereby accepted by the City of Banning pursuant to
authority conferred by the City Council this January 13, 2009, and the grantees consent to

recordation thereof by its duly authorized agent.

(1 That the OWNER, the City of Banning and J. Fletcher Creamer & Sons,
Inc., the Contractor entered into a written Agreement dated December 6, 2006, for
Project No. 2001-02, “Construction of the 30” & 24”7 Water Transmission Pipeline”
(“Work of Improvement”). The scope of work under this project was the installation of a
30” water transmission pipeline on Wilson Street from Sixteenth Street to Sunset Avenue
and a 24” water transmission pipeline to be installed on Sunset Avenue from Wilson
Street to just south of Ramsey Street along with the necessary tie-ins to the existing

distribution system.

(2) That the Work of Improvement was substantially completed on November

5, 2008, and the Nature of Interest is in fee simple owner.
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3) That the OWNER, the City of Banning, a municipal corporation, whose
address is Banning City Hall, 99 E. Ramsey Street, Banning, California 92220, is the

owner of said Work of Improvement.

4) That the said Work of Improvement was performed on Wilson Street from
Sixteenth Street to Sunset Avenue and on Sunset Avenue from Wilson Street to just

south of Ramsey Street in the City of Banning.

(5) That the original contractor for said improvement was J. Fletcher Creamer

& Sons, Inc., State Contractor’s License No. 587920.

(6) That the corporate surety on the performance and payment bonds is Safeco
Insurance Companies, organized under the laws of the State of Washington, and duly

authorized to transact business under the laws of the State of California.

Dated: January 13, 2009

CITY OF BANNING
A Municipal Corporation

By

Brian Nakamura, City Manager

APPROVED AS TO FORM:

David Aleshire, Aleshire & Wynder, LLP
City Attorney
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STATE OF CALIFORNIA)
) 88
COUNTY OF RIVERSIDE)

MARIE A. CALDERON, being duly sworn, deposes and says:

That I am the City Clerk of the City of Banning, which City caused the work to be
performed on the real property herein described, and that I am authorized to verify this
Notice of Completion on behalf of said City; that I have read the foregoing Notice and
know the contents thereof, and that the facts stated therein are true based upon
information available to the City of Banning, and that I make this verification on behalf

of said City of Banning. I declare under penalty of perjury that the foregoing is true and

correct.

Executed on , 2009 at Banning, California.

City Clerk of the City of Banning

JURAT
State of California
County of Riverside
Subscribed and sworn to (or affirmed) before me on this day of
, 2009 by proved to me on the basis of

satisfactory evidence to be the person(s) who appeared before me.

(Seal)

Notary Public in and for said County
and State
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CITY COUNCIL AGENDA

CONSENT ITEM
Date: January 13, 2009
TO: City Council
FROM: George Thacker, Assistant Water/Wastewater Director

SUBJECT: Notice of Completion for Project No. 2008-01WW, “Cleaning of Anaerobic
Digesters”

RECOMMENDATION: Accept the project entitled Project No. 2008-01WW, “Cleaning
of Anaerobic Digesters” as complete and direct the City Clerk to record the Notice of
Completion.

JUSTIFICATION: Subject Project No. 2008-01WW, “Cleaning of Anaerobic Digesters”
is completed as per the contract specifications.

BACKGROUND: The City Council awarded a contract for Project No. 2008-01WW,
“Cleaning of Anaerobic Digesters” to Wastewater Solids Management, Inc., of Yachats,
Oregon at its regular meeting held on August 12, 2006.

Project No. 2008-01WW, “Cleaning of Anaerobic Digesters” is a project to remove the
sludge, scum, grease, and settlement solids from the three anaerobic digesters at the
Wastewater Treatment Plant to increase the volume in the tanks for improving the
treatment of solids from the sewerage stream.

FISCAL DATA: Funding in the amount of $34,500.00 for the project with Wastewater
Solids Management, Inc. was available in the Wastewater Operations Division Fiscal Year
2008-09 Budget, Account No. 680-8000-454.3004 Repair/Maint. - Plant

REVIEWED BY: APPROVED BY:
Dot LA fis L
¥ames D. Earhart Bonnie J ohnsog’/ /
7 Director of Public Utilities Finance Director/Assistant City Manager
APPROVED BY:

> U
Brian Nakamura
City Manager

Project No. 2008-01WW
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WHEN RECORDED MAIL TO:

City Clerk’s Office

City of Banning

City Hall, 99 E. Ramsey Street
Banning, California 92220

FREE RECORDING:
Exempt Pursuant to
Government Code §6103

NOTICE OF COMPLETION

Project No. 2008-01WW, “Cleaning of Anaerobic Digesters”

THIS NOTICE OF COMPLETION IS HEREBY GIVEN by the City of Banning,
a municipal corporation, pursuant to the provisions of Section 3093 of the Civil Code of
the State of California, and is hereby accepted by the City of Banning pursuant to
authority conferred by the City Council this January 13, 2009, and the grantees consent to

recordation thereof by its duly authorized agent.

(D) That the OWNER, the City of Banning and Wastewater Solids
Management, Inc., the Contractor entered into a written Agreement dated August 12,
2008, for Project No. 2008-01WW, “Cleaning of Anaerobic Digesters” (“Work of
Improvement”). The scope of work under this project was the removing of the sludge,
scum, grease, and settlement solids from the three anaerobic digesters located at the

Wastewater Treatment Plant on Charles Street in the City of Banning.

(2) That the Work of Improvement was substantially completed on October

21, 2008, and the Nature of Interest is in fee simple owner.

3) That the OWNER, the City of Banning, a municipal corporation, whose
address is Banning City Hall, 99 E. Ramsey Street, Banning, California 92220, is the

owner of said Work of Improvement.
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(4)  That the said Work of Improvement was performed at the site of the
Wastewater Treatment Plant located at 2242 East Charles Street in the City of Banning.

(5) That the original contractor for said improvement was Wastewater Solids

Management, Inc.

(6) That the corporate surety on the performance and payment bonds is
Western Surety Company, organized under the laws of the State of South Dakota, and

duly authorized to transact business under the laws of the State of California.

Dated: January 13, 2009

CITY OF BANNING
A Municipal Corporation
By
Brian Nakamura, City Manager
APPROVED AS TO FORM:
David Aleshire, Aleshire & Wynder, LLP

City Attorney
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STATE OF CALIFORNIA)
) ss
COUNTY OF RIVERSIDE)

MARIE A. CALDERON, being duly sworn, deposes and says:

That I am the City Clerk of the City of Banning, which City caused the work to be
performed on the real property herein described, and that I am authorized to verify this
Notice of Completion on behalf of said City; that I have read the foregoing Notice and
know the contents thereof, and that the facts stated therein are true based upon
information available to the City of Banning, and that I make this verification on behalf
of said City of Banning. I declare under penalty of perjury that the foregoing is true and

correct.

Executed on , 2009 at Banning, California.

City Clerk of the City of Banning

JURAT
State of California
County of Riverside
Subscribed and sworn to (or affirmed) before me on this day of
, 2009 by proved to me on the basis of

satisfactory evidence to be the person(s) who appeared before me.

Seal

Notary Public in and for said County
and State
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CITY COUNCIL AGENDA

CONSENT ITEM
Date: January 13, 2009
TO: City Council
FROM: George Thacker, Assistant Water/Wastewater Director

SUBJECT: Purchase of Water Supply from Various Sources Available to the City

RECOMMENDATION:

1. Authorize the Public Utilities Director to purchase Water Supply from varying
sources on an as needed basis within the approved funding levels set forth in the
annual adopted budget for the City’s Water Department. Such purchases will not
require any further formal action by the City Council.

2. Approve payment of two invoices submitted for water supply; one with BCVWD
in the amount of $29,978.68 and the other with SGPWA for $46,420.00.

JUSTIFICATION: The purchase of Water Supply is becoming more accessible to the
City from the San Gorgonio Pass Water Agency (SGPWA), the Beaumont Cherry Valley
Water District (BCVWD), the Beaumont Basin Watermaster (BBWM), and other sources
around the state to meet the City’s future water supply demands.

BACKGROUND: The Urban Water Management Plan of 2005 shows that in order for
the City to meet its future water supply demands; it is necessary to purchase water from the
SGPWA, BCVWD, and other imported water sources.

Presently, the City owns three wells in the Beaumont Groundwater Basin with BCVWD
and the City by agreement pays its fair share for the operation of these wells to produce
potable water for the City.

Recently, the City purchased State Project Water (SPW) from the SGPWA and this water
was stored in the Beaumont Basin by using the BCVWD spreading grounds for future use
by the City. Since, the City has not been pumping its total allotment stipulated in the
adjudication of the Beaumont Basin; the BBWM has been increasing the amount of storage
available to the City for future use.

It is important for staff to make quick decisions when water supplies become available
from the various entities local and throughout the state. Payments for the purchase of the
water supply will include the costs for operation of the three wells with BCVWD; costs for
the purchase of water from SGPWA, BBWM, and other sources in the state; and the costs
associated with percolating the water into the BCVWD spreading grounds.

Purchase Water Supply
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FISCAL DATA: Every Fiscal Year the Water Department budgets with City Council
approval for the purchase of water supply in Account No. 660-6300-471.2714 Water
Purchase-Resale. Currently, there is $500,000.00 available in the account to purchase
water. There are two invoices submitted for payment; one with BCVWD in the amount of
$29,978.68 and the other with SGPWA for $46,420.00. In the near future, there will be
more water purchases from BCVWD coming from the three wells co-owned and
opportunings of obtaining water from either the BBWM or SGPWA.

REVIEWED BY: APPROVED BY:

James D. Earhart
Director of Public Utilities

APPROVED BY:

=,

Brian NKarfiira
City Manager

Purchase Water Supply
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CITY COUNCIL

PUBLIC HEARING
Date: January 13, 2009
TO: Honorable Mayor and City Council Members
FROM: Timothy Steenson, Development Services Manager
SUBJECT: Public Hearing Soliciting Public Comment on the City’s

Neighborhood Stabilization Program

RECOMMENDATION:

That the City Council open the public hearing, receive public comment on the City’s plan to
expend Neighborhood Stabilization Program grant funds, and direct staff to prepare a report to
address those comments for presentation at the second public hearing.

BACKGROUND:

In the 2008 session Congress passed HR 3221, the American Housing Rescue and Foreclosure
Prevention Act of 2008. One of the provisions of this act is the Neighborhood Stabilization
Program, which provides $3.9 billion in Community Development Block Grant funds, through
the Department of Housing and Community Development (HCD), to state and local governments
to help them deal with the neighborhoods and communities that are hardest hit by the foreclosure
crisis. This funding will allow local municipalities to renovate and rehabilitate abandoned and
foreclosed homes eliminating blight and reinvigorating and stabilizing the affected
neighborhoods.

HR 3221 stipulates that each state and U.S. territory is entitled to a minimum amount of funding
and that the actual amount be based on some specific criteria. The bill also provides funding to
local municipalities based on that same specific criteria. This is somewhat different from the
normal CDBG process whereby an applicant would develop a program including funding needs
and submit for a grant of the specific amount the proposed program would cost. In this case the
funding level is predetermined by a formula based on the criteria specified in HR 3221.

That criterion includes:
» those areas with the greatest number and percentage of home foreclosures
> those areas with the greatest number and highest percentage of homes financed by
subprime mortgage related loans
» those areas identified as likely to face a significant rise in the rate of home

foreclosures
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N.S.P. Update
January 13, 2009
Page 2 of 3

Because of our size, based on the above criteria Banning did not have the kind of numbers that
would qualify us for funding from a federal grant.

The State of California received a $145 million dollar grant and the State Department of Housing
and Community Development (HCD) will disseminate those funds along the same guidelines as
the federal program and based on the same criteria. The State’s plan will be a three tiered one.
The funds must be used to benefit households that are at or below the middle, moderate, or low

income levels.

The objective of Tier 1 of the State program is to allocate funds to the jurisdictions with the
greatest need, as determined by HCD targeting the ones that did not receive a direct allocation
from HCD. To receive a direct allocation under Tier 1, the jurisdiction’s allocation based on the
formula must equal or exceed $1 million dollars. In Tier 1, HCD calculated allocations to cities
and counties based on a combination of the number and per mortgage percentage of home
foreclosures for each jurisdiction. To maximize the impact of these allocations, HCD set a
minimum funding limit of $1 million and set aside any allocations below this amount for Tier 2.

The objective of Tier 2 is to allow jurisdictions that did not receive allocations under Tier 1 an
opportunity to receive funds and to permit counties the choice to obtain unallocated funds
assigned to their citied and unincorporated areas. The minimum joint or cumulative funding
allocation for Tier 2 is $1 million. To be eligible to receive an allocation under Tier 2, the
jurisdiction’s allocation based on the formula must be at least $100,000 but less than $1 million.

In Tier 2, HCD will permit jurisdictions with calculated allocations below the $1 million limit to
combine their allocations with other contiguous jurisdictions to meet or exceed the minimum
threshold of $1 million. If these jurisdictions are unable to meet the minimum threshold of §$1
million through a joint application with other contiguous jurisdictions, HCD will reallocate any
amounts not used to their respective counties. The counties may then request the funds and
distribute them in accordance with the needs of the jurisdictions.

Tier 3 allocates funds reserved for households at or below 50 percent of the area median income.
To be eligible to apply for funds under Tier 3, the jurisdiction must be eligible to receive a direct
allocation from HCD or through HCD’s Tiers 1 or 2. For Tier 3, HCD set aside 25 percent of the
State’s allocation ($36,250,000) to be used to fund housing for households at or below 50
percent of the area median income.

SUMMARY:

Banning’s allocation is set at $659,478, and thus qualifies us for participation in Tier 2 of the
State’s program. This means that we will have “partner” with a contiguous jurisdiction to
achieve the minimum $1 million level required for direct funding from the State. The City of
Beaumont was allocated $441,455, so there is an opportunity for us to combine our allocation
with the City of Beaumont to reach the minimum $1million level required for direct funding.
There is also the opportunity for us to apply directly to HCD for additional funding under Tier 3
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N.S.P. Update
January 13, 2009
Page 3 of 3

of the program which targets those households at or below 50 percent of the area median income.

Staff is currently exploring the possibility of partnering with Habitat for Humanity to expend the
grant funds we receive. Habitat for Humanity already has the organization in place to do the type
of work these funds are targeted towards and to qualify the income groups meant to benefit from
this program. The plan would be for the City to acquire some distressed properties and for
Habitat for Humanity to rehabilitate the properties and place deserving families in the houses.
We plan to retain 10% of the money (approximately $66,000.00) to clean-up blighted properties
that would not otherwise be dealt with.

The State estimates that applications for this funding will be available mid to late January 2009
and that funds will be dispersed about mid March 2009.

PREPARED BY:

Development Services Manager

REVIEWED BY: REVIEWED BY:
‘%/M W ¢ A/Imu;f ’ /4 Wq\_/
Matthew C. Bassi Bonnie J ohnsoy /

Interim Community Development Director Finance Direcfor

APPROVED BY:

Brian Nakamura

City Manager
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CITY COUNCIL AGENDA
STAFF REPORT

DATE: Jan 13, 2009
TO: Honorable Mayor and Members of the City Council
FROM: Brian S. Nakamura, City Manager

SUBJECT: Adoption of City Manager Goals for 2009.

RECOMMENDATION:

That the City Council adopt, based upon the December 20, 2008 Executive
Session, City Manager evaluation, the attached 2009 goals and objectives for the
City Manager.

BACKGROUND:

The annual evaluation of the city manager is essential for the City Council and
manager. The City Council’s establishment of administrative goals and objectives
enable the manager to carry out duties and provide clear direction to department
directors. Further, the administrative goals and objectives will enable the City
Council to objectively monitor and measure the city manager’s annual
performance.

FISCAL DATA:
There is no anticipated fiscal impact to the City.

=

RECOMMENDED BY:

-

APPROVED BY/ /
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City of Banning

Date: 12/20/2008

To:  Brian Nakamura, City Manager

Cc:  Bob Botts, Debbie Franklin, John Machisic, Don Robinson
From: Barbara Hanna

RE:  Goals for City Manager

A. Improved Communications

1. Create a resident/customer complaint procedure with timeline. All
council members will be notified of all complaints.

\;,;‘ 2. Share issues raised by Council members with all Council members
~ weekly.

Update project/program progress chart and share with Council monthly.

. Develop, maintain and communicate with Council members a 4-month
“running” Council and Agency agenda.

. New procedure: Council members will now direct proposed agenda items
to the City Manager. At the next Council or Agency meeting the
proposed agenda item will be briefly analyzed for the Council’s
consideration as a future agenda item. If approved by the Council it then
goes on the 4-month “running” Council and Agency agenda.

6. The City Manager will report to the Council on a monthly basis all
contracts or funding under his limit of $25,000 to $1,000.

7. Improved customer relations are essential for all departments. Develop
‘comment card’ program for all departments. “You get what you
measure.” Schedule someone to answer the phone during all office
hours.

8. Improve senior staff team effort so that all are pulling together. Resolve
all conflict in a timely manner.
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City of Banning: Goals for City Manager

B. Fiscal Responsibility
1. Propose 2009 — 2010 balanced budget with alternatives.

2 As we move toward decisions, develop script for senior staff and Council
to use in community meetings and coffees to educate and hear from the
public.

C. Economic Development — Our Strategy Out of the Recession
1. Downtown revitalization is our #1 priority.
a. Target buildings for fagade treatment and OPAs.

b. Develop marketing strategy to attract and locate new businesses
downtown.

c. Distribute Request for Qualifications for the San Gorgonio Inn
site to the development community. Agency Board considers
staff’s recommendations for developer qualifications.
Distribute Request for Proposals to qualified developers.

2. Develop a one-year economic development plan for entire City. Include
retail, commercial and industrial development. Continue Airport Master
plan realization including finding a fixed-based operator, FAA grants
and, potentially, a joint powers agreement with Morongo.

D. Continue ongoing projects including:
1. One stop development process. Measure success.

2. Renew discussions with Beaumont regarding Highland Springs Avenue’s
traffic issues including Joshua Palmer and I-10 off ramps. Consider
those improvements that are easily done such as striping that will
immediately improve traffic flow.

3. Move Park Master Plan forward.

Special Note: please arrange a legal workshop for Council with Dave Aleshire
(similar to what he presented to Don) with a closed session on attorney evaluation.



CITY COUNCIL AGENDA
DIRECTOR’S REPORT

Date: January 13, 2009

TO: Honorable Mayor and City Council

FROM: Kahono QOei, City Engineer

SUBJECT: 2009-2014 Five Year Consolidated Plan Needs Assessment Survey

RECOMMENDATIQN: Receive and File. This is for informational purposes only and does not
require action.

BACKGROUND: The County of Riverside is in the process of preparing their 2009-2014 Five Year
Consolidated Plan. The Five Year Consolidated Plan is required by the U.S. Department of Housing
and Urban Development (HUD) as a condition of receiving Federal funding under the Community
Development Block Grant (CDBG), Emergency Shelter Grant (ESG), and Home Investment
Partnership Act (Home) programs.

The Five Year Consolidated Plan is designed to be a collaborative process; therefore, the County
sought the assistance of participating cities in the development of said plan. In response to the
County’s request, staff distributed surveys throughout the City as an insert with utility bills beginning
November 19, 2008 and ending December 8, 2008. A sample survey is attached as Exhibit “A”.
A press release was published in the Press Enterprise on December 4, 2008 informing residents and
stakeholders of the survey distribution and is attached as Exhibit “B”. Additionally, surveys were
made available to the public at the front desk, as well as, the Engineering counter at City Hall.
The deadline to return the surveys to the City was December 19, 2008.

The Engineering Division received and tabulated 482 surveys; detailed results are shown in
Exhibit “C” attached hereto. Based on survey results, the following percentages summarize the
outcome of the High, Medium and Low Priority categories.

High Medium Low No Need No Reply

Housing Needs 12% 13% 11% 2% 31%

| Infrastructure 15% 20% | 159% 26% 24%
Improvements ; i
Public Facilities Needs 14% 239% | 14% 23% 26%
Public Service Needs 19% 21% 12% 22% 26%
Accessibility Needs 13% 19% |  18% 25% 28%
Economic Development| 24% | 17% 11% 21% 28%
Needs ;

The survey results will be submitted to Riverside County Economic Development Agency by their
deadline, January 16, 2009.

FISCAL DATA: There is no fiscal impact related to this survey and submittal to Riverside County
Economic Development Agency.
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RECOMMENDED BY:

I e Burk
Director of Public Works

APPROVED BY:

=

Brian Nakamura
City Manager

4

REVIEWED BY:

.

LAl
Bonnie Johnson,
Finance Director
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EXHIBIT “A”

SURVEY DISTRIBUTED TO
BANNING RESIDENTS AND STAKEHOLDERS
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City of Banning

Public Works Department

) STAGECOACH TOWN-USA
ESTABLISHED 1813

Dear City of Banning Resident,

The purpose of this letter is to request and obtain information from our residents to discover how future Community Development
Block Grant program funds could best be utilized in our community. :

The City of Banning is requesting that its residents take ‘advantage of this opportunity to provide their input on community develop- -
merit needs related to housing issues, employment and commuting, childcare issues, infrastructure improvements, public facilities,
public service, accessibility, and economic development within the City o Banning.

Enciosed please find a survey provided by Riverside County Economic Development Agency (EDA). Please complete the aftached
survey and return directly to the City of Banning no later than December 19, 2008.

You may return the completed survey to the Engineering Division focated at City Hall, 99 East Ramsey Street or please retumn by
mail, fax or.email as listed below.

City of Banning .

Attn: Public Works Department
F.O. Box 998 )
Banning, CA 92220

Fax: (951) 922-3141
Email; hstuart@ci.banning.ca.us

if you have any questions or concerns, please do not hesitate to contact the City of Banning Public Works Department, Engineering
Division at (951) 822-3130.

Sincerely,
U(an{»-o @ei

Kahono Oei
City Engineer

RIVERSIDE COUNTY
(2009-2014) CONSOLIDATED PLAN
NEEDS A’SSESSMENT SURVEY
The County of Riverside is in the process of preparing the 2000-2014 Consolidated Plan as required by the U.S. Department of Housing and Urban Development. This Needs Assessment Survey is used to

obtain input from County residents and other interested persons regarding the housing, social, community, and economic development needs of County residents. The Consolidated Plan aflows the County
to utilize the Community Development Block Grant (CDBG), Emergency Shelter Grant (ESG), and HOME Investment Partnership Act (HOME) funds within the County.

*Zip Code: ___ {* Required Fields} *Pleage choose one: Resident [ Service Provider (1 Other Stakeholder ]

If you choose to, you may provide your name and contact information betow. All responses will be kept confidential.

Name: Address: Phone / E-mail:

A, General Information
Please answer the following questions if they apply to you:

1, Housing Issues ~ ffyou are a homeowner, how long have you owned your home? Yr. Mo.

*In which city or community do you live? How much is your monthly mortgage payment? §

What is the size of your household {total number of persons living in your home)? How much do you pay for insurance and taxes each year? $

How many children {under 18 years of age) live in your household? Do you feel you are pverpaying for your housing costs? £ Yes LI No

How many seniors {62 years of age or more) live in your household? . Are you concerned abbut foreclosure? 01 Yes CINo

Are you a [J renter or 1 homeowner? if a renter, how much do you pay for rent? § ; if you own your home, would you be inferested in an affordable housing rehabilitation program?
How many rooms do you have? Bedrooms Bathrooms : [ Yes K No

X , ) ’ t.and C i
Would you be interested in an affordable home-ownership program? £ Yes L1 No 2. Employmen ;én ommuting

&
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Are you employed? LT Full-ime [J Part-time How far do you commute or travel to work each day? What form of fransportation do you use? [ Your vehicle £J Car-Poo! [ Public transporz@'
3. Childcare Issues:

Do you or someone in your household pay for childcare? [ Yes 1 No f"‘f If yes, how many children? How old?

How much do you pay a month for childcare? $___ — What are the working hours of your childcare provider? _

Do you consider the cost of childcars to be a financial burden on your family? (J Yes (I No

Does the lack of affordable childcare prevent adults in your household fron seeking employment? [ Yas [J No  How far from your home or work do yau travel for childcare? _ approx. milg

B.  General Needs Assessment Survey Please check the moét éppropriate Need Level box for each Need Category listed below, The Need Category corresponds to activities and
projects that can be funded with CDBG, HOME, or ESG funding. .

NEEDS CATEGORY PRIORITY NEED LEVEL NEEDS CATEGORY PRIORITY NEED LEVEL
1. Housing Needs HIGH  MEDIUM LOW  NONEED
a. Repairsfimprovements to Housing: HIGH  MEDIUM LOW  NONEE
- Apartments j. Crime Awareness [} ] [} a.
- Rental Homes k. Fair Housing Counseling [} [m] ] ]

- Owner Occupied homes . Other Pubiic Service Needs (please identify)

b. Improvements for Handicapped Accessibility

|- Lead Paint Testing & Abatement

k. Tenant/Landlord Counseling

. Residential Historic Preservation

m. Other Housing Needs (please identify) If you desire to share any other comments or concerns regarding your community's needs assess-
ment, or specific projects or activities needed in your community, please indicate below:

] ] 0 ]
[} ] 0 (]
] ] ] O
| 1 [ a
¢. Exterior Property Maintenance/ i
Code Enforcement [ 0 m] [m} I ;
) ; : 5. Accessibility Needs HIGH  MEDIUM LOW  NO NEE]
d. Help in Purchasmg a Home‘ = = u d (Removal of Barriers to the Handicépped) i
@. Needs of Homeless People: a Public Buil dings 0o o n o
- Emergency Shelters = - o - b. Park & Recreation Faciltes o 0 0 o
- Transitional Housing o o - o c. Health Facilties a 0 o a
: ggfg:gg’; SH%?;T:; g g g g d. Other Neighborhood Facilities/ Community Centers {please identify)
f. Special Needs Housing Faciliies:
~Mental lliness o 0 o o 6. Economic Development Needs HIGH  MEDIUM LOW  NO NEE[
- DrugiAlohol Abuse 4 - b g a. Neighborhood-Based Small Business
.- Elderly o g o b uses (Laundromat, Grocery Market, efc.)  [J ] o |
- HIV Needs - b = o b. Job Creation o 0 o o
- Veterans. o L i - c. Commercial Rehabiltation D o ) 0
9. Rental Assistance ) ) a o o o d. Business Support Services n| (] [} ]
. Repairs to Owner Occupied Housing o t o o e. Other Economic Development Needs (please identify)
i. Construction of New Housing: :
- Rental [} ] [m] 0
- For Sale m| ] O 0
O ] ] O
(] 0 [m] ]
|} [} I O

2. Infrustructure Improvements HIGH  MEDIUM LOW  NONEED

a. Flood/Drainage Improvements O O 0 0

b Water System Improvements [m] ] [m] m]

¢ Street improvements [} [m} =} ]

d. Sewer Improvements 0 =] [m] O

e. Sidewalks m] [ [m| O . I

f. Other Infrastructure Needs (please identify) If you represent an organization praviding services to County residents, please provide a brief de-
3. Public Facilities Needs HIGH  MEDIUM LOW  NONEED  scription of your organization, the services you provide, and your target client group:

a, Senior Citizen Centers O jm} [m} =] .

b. Youth Centers ] w] O ]

¢. Centers for the Disabled O a 0 ]

d. Child Care Centers/Preschool Daycare 0 ] ] [m]

e. Parks & Recreation Facilities ] [ [ O

f. Parking Facilities [} ] [m] =]

9. Community Centers ] [m| [m] O

h Fire Stations/Equipment [mi ] [} O

i. Other Nelghborhood Facfities (please identify) :

i Please return completed survey to:
City of Banning

4, Public Service Needs HIGH  MEDIUM LOW  NONEED  Attention Public Works Department

a, Senior Citizen Services a [m| ] ] P. O. Box 998

b. Handicapped Services ] | O O Banning, CA 92220

¢. Youth Services 0 0 ] O .

d. Transportation Services 0 . m] [m] FAX (951) 922-3141

e. Services for Battered and Abused Spouses [ [m) O ] Email: hstuart@ci.banning.ca.us

f. Health Services [} o] [l n

g. Services for Abused and Neglected Children [ 0 O 0

h. Substance Abuse Services 0 ] ) [}

i. Employment Training 0 ] ] [m]
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STAGECOACE TOWN
ESTABLISHED 1313

Estimado Residente de la Ciudad de Banning:

4

City of Banning
Public Works Department

El proposito de esta carta es para pedir y adquerir informacion de nuestros residen‘te's para descubrir como los fondos de el
programa de las Becas de el Desarrollo de el Bloque de la Comunidad {Community Development Block Grants) pudieran ser

mejor utilizadas en nuestra comunidad.

La Ciudad de Banning esta pidiendo que sus residentes tom
de la comunidad acerca de el tema de viviendas, empleo, vi
publicas, servicios publicos, acesibilidad, y desarrollos econ

en la oportunidad de proveer ideas acerca de el desarrolio y necesidad
ajar, cuidado de nifios, mejoraciones de infraestructura, facilidades
omicos dentro de la Ciudad de Banning. ‘

Dentro de esta carta encontrara un questionario de-parte de la Agencia de el Desarrollo Economico de el Condado de Riverside

(EDA).

Por favor complete este questionario y devuelvalo directamerite a ia Ciudad de Banning no mas tarde de Diciembre 19, 2008.

"Usted puede devolver este questionario a la Division de In
0 por favor mandelo por correo, fax o a la direccion de e-

City of Banning

Attn: Public Works Department
P.C. Box 998

Banning, CA 92220

Fax: (951) 3141
e-mail: hstuart@ci.banning.ca.us

genieria localizada en el Municipio de la Giudad (City Hall), 99 E. Raméey
mail anotada abajo.

Si tiene preguntas acerca de esta informacion, no dude en lamar y porerse en contacto con el Departamento de Obras Publicas, Di-

vision de
Ingenieria a (951) 922-3130,

Sinceramente,
(/(4/64‘0 924

Kahono Oei
Ingeniero de la Ciudad

RIVERSIDE COUNTY
(2009-2014) CONSOLIDATED PLAN
ESTUDIO DE EVALUACION DE NECESIDADES

El Condado de Riverside se esta preparando el proceso de 2009-2014 Plan de Consolidado como es requerido por el Departamento de Vivienda y Urbanizacion de los Estados Unidos, Este estudio de
evaluacion de necesidades es usado para obtener informacion de los residentes del Condado y otras personal interesados en vivienda, soclal, communidad, y desarrollo econonico necesidades de los

residentes de el Condado.

*Codigo Postal: {F Campos Obligatorios)

*Favor de Eliger Alguno Residentes [J

Proveador de Servicios [ Otras Partes Interesadas [

Se dgsea, puede dejar so numbre y informacion de contacto abajo. Todas las respuestas seran confidenciales.

Nombre ;_ Direccion:

A, Informacion General

Favor de constestar las siguientes preguentas si le aplican a usted:
1. Cuestiones Relativas a la Vivienda
*En que ciudad o communidad vive usted?

Cuantas personas viven en su vivienda?

Cuantos ninos {menor de 18 anos) viven en su vivienda?

Cuantas pesonas de la tercera edad (62 anos or mas) viven en su vivienda?

Usted es [J rentero or 1 dueno de casa? Si es rentero, cuanto es su mensualidad? $__

Cuantos cuartos y banos tiene? . Cuartos Banos

Estaria interesado en programas de ser dueno de casa asequible? CISi [ No

Numero Telefonico / Correo Electronico:

Sies dueno de cas, cuanto tiemp a sido.dueno? _ Anos (Yr) Meses (Mo.)

Cuanto es su mensualida de hipoteca? §

Cuanto paga por aseguransa y taxés cada ano? S

Piensa que esta pagando mas de lo narmol por el costo de st casa? [1 Sil[] No

Esta preucupadofa de exclusion {foreclosure)? [ SiC1 No

Si es duenofa de ca'sa, eslaria Interesado en el programa de vivienda asequible de rehabilitacion?
O sicd Ne
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2. Empleo y Trafico
Esta empleado? 3 Tiempo Completo (Full-ime) OJ Tiempo Parcial (Part-time) Que tan retirado maneja al trabajo cada dia? millas

Que forma de tranportacion usted usa? C1 Su Coche [ Car-Pool O Transportacion Publica

3. Cuestiones de el Cuidado de los Ninos:

Usted or alguien en su vivienda pagan para el cuidado de fos ninos? [1 Si T No  Sifa respueste es Si, cuantos ninos? . Que edad tienen? ________ ..

Cuanto pagan por e cuidado de ninos mensualmente? § ____The gue horas ctidan tus ninos? R '

Consideras &l costo de el Cuidado de Ninos una carga financiera en tu familia? [ Sifd No E| costo de Cuidado de Ninos esiquibles no dejan que adultos en su casa poder trabajar? £ 8 CJ No
Que tan lejos de la casa o ei trabajo tines que viajar para ¢l cuidado de los ninos? millas

B. Necesidades Generales de Evaluacion Encuesta  Favor de escoger la selection mas apropiadad en la cajita para cada categoria abajo. La Categoria de Necesidades coresponde a las
actividades y projectos que son fondados con CDBG, HOME, or £SG fondos. '

CATEGORIA DE NECESIDADES NECESIDADE PRIORITARIA A NIVEL CATEGORIA DE NECESIDADES NECESIDADE PRIORITARIA A NIVEL
1. Necesidada de Vivienda ALTO MEDIANO BAJO NO NECESIDAD ALTO MEDIANO BAJO NONECESIDAD
a. Reparaciones/Mejoraciones de Casa: f. Servicios de la Salud [} m} 0o
- Apartamentos O (m] o [} g. Servicios para Ninos Maltratados
- Casas de Renta O ] [} 0 0 no Queridos [} 0 0 |
- Duenos de Casa m] ] [} ] h. Setvicios de el abuso de substancia m} O ] [}
b. Mejoraciones de Acesibilida i, Entrenamiento de Empleo ] [m] O [m}
de Descapacitados O o o ) j» Al Tanto de el Crime O =] O -
¢. Exterior Propieda Mantenimientof k. Consejeria de Vivienda Justa O O ] 0
Ejecucion de Codigo ] 0 ] [} I. Otros Services Necesitados (favor de indicar)
d, Ayuda en Compra de Casa ] I} 0 ] ) :
e. Necesidades de Gente Sin Hogar: 5. Necesidades en Materia ALTO - MEDIANO BAJO NONECESIDAD
- Centros de Emergencia ] ] | [m] Accesibilidad {Eliminacion de Barreras para los descapacitados)
- Transcicion de la Vivienda ] 0 jm} O a. Edificios Publicos =] ] ] 0
- Servicios de Apoyo m] 0 ] |m] b. Faclidades de Recreaccioin Y Parques 13 o 0 [}
- Casa Permanente : [m} [} O | ¢. Facilidades de la Salud 0 0 3 0
f. Necesidades Especiales de Vivienda: d. Otras Faciidades Communitarias/ Centros de la Communidad {favor de indicar)
- Infermedad Mental O O 0 ]
- Abuso de Droga/Alcol 0 ] 0 ]
- Gente de Tercera Edad O 0 [N [}
- Necesidades de HIV m] ] jmg | :
- Veteranos o o o 0 6. Necesidades de Desarollo ALTO  MEDIANO BAJO NO NECESIDAD
g. Assistencia de Renteros O ] [m] m] Economico .
h. Reparacionés a Casas de Duenos [} m| 0 ] a. Communidad basado en la utilizacion de pequenas empresas
i. Construccion de Nuevas Viviendas: (Lavanderia, Marqutas, elc.) [m] O 0 ]
- Rentar B ] 0 0 b. Creacion de frabajos ] ] O [m!
- En Venta . . a 0 a ¢. Reabifitacion Commercial ] i O m}
J. Pintura con Plomo Y Reduccion de d, Servicios de Apoya Enpresarial ] [} O 1
los Ensayos ] [} ] ] e, Otras necesidades de desarolioeconomico (favor de indicar)
k. Constito de Renteros/Duenos W] O (] m]
. Preservacion de Viviendas Historalicas [ 0 0 O
m. Otra Necesidade de Vivienda (favor de indicar) )
2. Mejoraciones de Infraestructura ALTO MEDIANO BAJO NONECESIDAD  Siusted gustaria compartit otros comentarios o guestiones referendio las necesidades de su comu-
a. Inundacion/Drenaje ] O ] 0 nidad o siertos projectos o actividades necisadas ensu comunidad, favor de indicarlos abajo:
b. Sisterna de el Agua m} ] ] ]
¢ Calle [m] 0 0 O
d. Alcanterilla 0 0 0 [}
e, Banquetas ] m} =] [}
f, Otras Mejoraciones Infraestructura (favor de indicar)
3 lb:\es%glsa'gi%(:\gg I?usblicas ALTO  MEDIANO BAJO NONECESIDAD g ysteq representa una organis.acion que ofrece services a los residentes de 'el Condado, indique
a. Centros de Gente Mayor 0o 0 0 o una descripcion de la organizacion, los servicios que ofrecen, y el grupo de clientes objefivo.
b. Centros para Jovenes [ ] O ]
¢. Centros para los Descapacitados [m] ] ] ]
d. Centros de Cuidado de Ninos/Prescheol [ ] 0 0
e. Parques y Ceniros de Recreacion [ [ o] jm}
f. Centros de Parquiadercs O ] 0 =]
g. Centros de Communida 0 ] 0 ]
h. Centros de Bomberos/Equipo 0 [} 0 ]

i, Ofros Necesidades de los Vecinos (favor ds indicar)

Favor de regresar este questionaria a:
City of Banning
4 Necesidades del Servicio Publico  ALTO  MEDIANO  BAJO NO NECESIDAD /Q“g”‘g‘gnngw Works Department

a Servicios de Gente Mayor ;

b, Servicios de los Descapacitados Banning, CA 52220

¢. Servicios para Jovenes

d. Servicios de Transportacion

e, Servicios para Maltratadas y
Abusadas Conyuges

FAX (951) 922-3141
Email; hstuart@ci.banning.ca.us

O Oopoao
O Qoooo
Oo oooo
O guoo



EXHIBIT “B”

PRESS RELEASE NOTIFYING THE PUBLIC

 THEPRESS-ENTERPRISE

OF SURVEY DISTRIBUTION

¢ THURSDAY, December 4, 2008

BANRING

City conducts survey
about block grants

The city of Banning will sur-
vey tesidents to determine how
Community Development Block
Grants’ could best be utilized.
Residents will receive the sur-

veys With their utility bills by
Dec..12: The surveys should be
returned to the city by Dec. 19,
ZEri Waldner

ewaldner@PE.com
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EXHIBIT “C”

SURVEY RESULTS
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i
[A: Geriveat tuformation B
Yoof. ¥ of. Y of, %.of. S of. Y of ke
" ;) Resy ; Responges. Responses . Responses Responses . Hesponses. b 5 Respoases . Responses. R 5 Responses
Total number of persons living in the home 1-2 395 82% 3-4 62 13% 5-6 9 2% T+ 3 1% No Reply i3 3%
How many children (under 18 Years of age) live in the household ) 419 87% 12 43 9% - 3-4 s 1% 5+ 1 0% No Reply 14 3%
How many seniors (62 Years of age or more) live in the household (] 104 22% 1 176 37% 2 i85 38% 3+ 3 1% No Reply 14 3%
How many Rent or Own their home| Renter 34 1% Homeowner 441 91% No Rep!, 7 1%
If a Renter, how much is rent*| $0-500 5 15% $501-1,000 17 50% | $1,001-1,500 3 9% No Reply 9 26%
How smany bedrooms in the household 1-2 259 54% 3-4 203 42% 5-6 7 1% 7+ 4 1% No Reply 9 2%
How many bathrooms in the household 12 387 80% 34 86 18% No Reply 9 2%
Interest in the affordable home-owaership program Yes 96 20% No 298 62% No Reply 88 18%
If a Homeowner, length of ownership**| 1-5 Years | 136 31% 6-10 Years 113 26% | 11-20 Years 126 25% | 21-30 Years 32 7%, 31+ Years 33 7% __| No Reply 1 0%
How much is the monthly mortgage payment** $0 221 50% $1-1,000 93 21% | $1,001-2,000 64 15% | $2,001-3,060 15 3% $3,001-4000 3 1% | NoReply! 45 10%
How much is paid for insurance and takes each year**| $0-1,600 65 15%_ | $1,601-2,000 %4 21% | $2,001-3,000 82 19% | $3,001-4,800 61 14% | $4001-5.808 i7 4% $5,001 + 25 6% __|No Reply 97 22%
Worried about overpaying for housing costs™* Yes 192 44% 212 48% No Reply 37 8%
Concern about foreclosure™* Yes 57 13% 384 87% No Reply 0 0%
If home is owned, interest in the affordable housing rehabilitation program** Yes 119 27% 289 66% No Reply 33 7%
*Results based on 34 Renters
**Results based on 441 Homeowners
2: Employment and Commuting:
Yook % of Yoof. % of, a'of, Ya'of
Respoiises - Responses Responses”_Responses ‘Responses . Respouses Réspoise .4 Respouses Respotses: Responses|
Employed| Full-time 80 17% Part-time 38 8% No Reply 364 76%
Mileage of Commute or travel to work each day*| 1-20 Miles| 54 47% 21-40 Miles 21 18% | 41-60 Miles 8 7%, 61-8¢ Miles 4 3% 81+ 8 7% | NoReply|{ 21 18%
Type of transportation™; Vehicle 106 86% Carpool 6 5% Public Trans. 4] 0% No Reply 10 9%
*Results based on 116 people employed.
3. Childeare Issues. . g, Figure 1-1
%ot Shat: %ot Yhof | - Hours of Childeare
Rispouses . Réspoases ‘Responses. -Respiises. Responses _ Reiponses. i 8:00AM-10:00AM
Pay for childeare! Yes 20 4% No 386 80% No Reply 76 16% 2:00PM-6:00PM
If Yes, how many children® 12, 15 75% 34 3 15% 5-6 1 5% Ne Reply 1 5% 6:30AM-6:00PM
Ages of children* 0-5 12 60% 610 4 20% 11-18 3 15% No Reply 1 5% 6:00ARN-6:00PM
How much is paid for childcare*| $0-560 i3 65% $501-1660 4 20% No Reply 3 15% 8:00AM-5:00PM
Hours of the childeare provider. (Unable to calculate the hours of the childcare provider due 1o the wide range of dats, Please see figure 1-I on tiis page for the hours thut were firovided o us) 9:00AM-6:00PM
Consideration of cost of childcare being a financial burden on the family*|  Yes 13 65% No 6 30% No Reply 1 5% £:00AM-8:00P M
Lack of affordable childcare that prevents adults from seeking employment*|  Yes 9 45% No 10 50% | NoReply I 5% 8:00AM-11:00AM
Approximately how many miles are traveled to childcare location® 0-5 12 60% 6-10 3 15% 11-15 1 5% No Reply 4 20% 6:30AM-6:30PM
*Results based on 20 people having to pay for childcare. OPEN 24 HOURS

Note: Percent values are rounded to the nearest whole number.

The surveys were mailed on November 19, 2008 - December 8, 2008 (These dates are approximate).
The surveys were received from December 3, 2008 - December 19, 2008.




B. Gerieia Needs Assessment Sur\ ey
i. Ho Needs

1. Housing INeeus
a. Repairs/Improv ements fo housmg

-Apartments

-Rental Homes

-Owner Occupied Homes

b. Improvements for Handicapped Accessibility

¢. Exterior Property Maintenance/Code Enforcement

d. Help in Purchasing a Home

e. Needs of Homeless People:

-Emergency Shelters

-Transitional Housing

-Supportive Services

~Permanent Housing

f. Special Needs Housing Facilities

~-Mental lliness

-Drug/Alcohoel Abuse

-Elderly

-HIV Needs

-Veterans

2. Rental Assistance

h. Repairs to Owner Occupied Housing

i. Construction of New Housing:

~Rental Homes

~For Sale

j. Lead Paint Testing & Abatement

k Tenant/Landlord Counseling

1. Residential Historic Preservation

2. Flood/Drainage Improvements

b. Water System Improvements

¢. Street Improvements

d. Sewer Improvements

e, Nidewalks

2. Senilor Citizen Centers

b. Youth Centers

¢. Centers for the Disabled

d. Child Care Centers/Preschoel Daycare

e, Parks & Recreation Facilities

f. Parking Facilities

g. Community Centers

h. Fire Stations/ Equipment

o

3. Public Sexrvive

£
. Senior Citizen Services

b. Handicapped Services

¢. Y outh Services

d. Transportation Services

e. Services for Battered and Abused Spouses

£ Health Services

g. Services for Abused and Neglected Children

h. Substance Abuse Services

i. Employment Training

§. Crime Awareness

k. Fair Housing Counseling

a “Public Bull(hng@

b. Park & Recreation Facilities

¢. Health Facilities

6. Economic Development Needs

3. Neighborhood-based Small Business Uses

b. Job Creation

¢. Commercial Rehuabilitation

4. Business Support Services




CITY COUNCIL

REPORT OF OFFICERS
‘DATE: January 13, 2009
TO: Honorable Mayor and Members of the City Council
FROM: Matthew Bassi, Interim Community Development Director

SUBJECT: City Council Resolution No. 2008-121:
City Council Review of an Agreement for the Deferral of Development
Impact Fees in the Amount of $447,006.12 between the City of Banning and
CA KABIR, INC., for the Holiday Inn Express & Suites Hotel project
Located at 3020 W. Ramsey Street.

RECOMMENDATION:

That the City Council adopt Resolution No. 2008-121 (Attachment 1) authorizing an Agreement
between the City of Banning and CA KABIR, Inc. for the deferral of $447,006.12 in
Development Impact Fees for the Holiday Inn Express & Suites hotel project.

BACKGROUND:

The City Council reviewed this item at its December 10, 2008 meeting. In general, the Council
expressed a couple of important concerns about approving the Agreement as proposed by staff.
Tt was felt that the proposed security and collateral provision was not realistic (i.e., city being in a
1st lien position over the lender), and that the length of the payback period was too long. The
Council also expressed other concerns such as not having a standard policy on what provisions
should be in a typical Deferral Agreement. A copy of the December 10, 2008 meeting minutes
have been provided for Council consideration (Attachment 2). As a result of the discussion, the
item was continued to the January 13, 2009 meeting to allow staff to meet with the applicant to

address the concerns raised by the Council and bring back a revised Agreement.

ANALYSIS:

Staff met with the applicant (Mr. Raj Bhakta) on December 18, 2008 to discuss a revised
agreement that would meet Council concerns and allow Mr. Bhakta to move forward with the
opening of his hotel. It was at this meeting that Mr. Bhakta notified staff that his lender would
not approve of the City being in a Ist lien position. Given that this was a primary issue with the
Council, staff discussed other ideas with Mr. Bhakta.

In an effort to avoid the deferral agreement altogether, staff suggested that Mr. Bhakta look into
other financing opportunities to pay the full amount owed on the development impact fees now.
Some ideas presented by staff included such things as: 1) other investors and/or lenders, 2)
getting additional funds from the Holiday Inn corporation, 3) using personal assets/finances or 4)
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Holiday Inn Express & Suites Hotel

Deferral Agreement
January 13, 2009
Page 2 of 3

borrowing additional funds from his primary lender. Mr. Bhakta conveyed to staff that he
looked into these opportunities already and that he has exhausted all conceivable ideas to obtain
additional funding and avoid the deferral agreement.

Given that it appears there is no way to get additional funding to pay the full amount of the
development impact fees now, staff proposed that Mr. Bahkta provide the City with an initial
down payment when the Certificate of Occupancy is granted and pay off the balance over a
shortened pay-back period rather than eight (8) years as originally proposed. Specifically, staff
suggested an initial down payment/deposit of $100,000 when the Certificate of Occupancy is
issued and the remaining balance being paid off in $50,000 installments (including interest)
every six (6) months. Mr. Bhakta agreed with this idea and the attached deferral agreement

reflects this.

In conclusion, staff believes that we have exhausted all the realistic opportunities with Mr.
Bahkta. The down payment / semi-annual installment proposal seems to be the best solution at
this time given the current economic and fiscal situation. With this propesal, the balance of the
development impact fees will be paid off in approximately 42 months which is far better than the
eight (8) years originally proposed. While the City is not in a 1st lien position (the City is ina
2nd lien position), this proposal will allow Mr. Bahkta to open the hotel as planned (proposed
for late February/early March 2009) and begin operating, while at the same time allowing the
City to begin collecting its Transient Occupancy Tax (TOT).

FISCAL DATA:

The total Development Impact Fees required for the Holiday Inn Express hotel project is
$447,006.12. The applicant is required (and has agreed) to pay $100,000 at the time of the
issuance of a Certificate of Occupancy. The remaining balance to be deferred is $347,006.12.
In accordance with the Deferral Agreement, the applicant is required to pay the City $50,000
every six (6) months (beginning July 13, 2009) until the balance is paid off. The balance will be
carried at the current LAIF rate of interest and adjusted on a quarterly basis. The payoff period
is estimated to take approximately 42 months from the date the Deferral agreement is approved
by the City Council. An amortization schedule has been provided in the Agreement and is
provided on the next page for Council consideration.
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Holiday Inn Express & Suites Hotel
Deferral Agreement

January 13, 2009

Page 3 of 3

Holiday Inn Deferral of Development Impact Fees - Amortization Schedule

Due Date of Payment Amount Principal Amount | Interest Amount Outstanding
Payments ¢y Balance
January 13, 2009 $100,00000 e T $347,006.12
July 13, 2009 $50,000.00 $45,193.97 $4,806.03 $301,812.15
January 13, 2010 $50,000.00 $45,819.90 $4,180.10 $255,992.25
July 13,2010 $50,000.00 $46,454.51 $3,545.49 $209,537.75
January 13, 2011 $50,000.00 $47,097.90 $2,902.10 $162,439.84
July 13, 2011 $50,000.00 $47,750.21 $2,249.79 $114,689.64
January 13, 2012 $50,000.00 $48,411.55 $1,588.45 $66,278.09
July 13,2012 $50,000.00 $49,082.05 $917.95 $17,196.04
January 13, 2013 $50,000.00 $17,196.04 $238.17 $0.00

(1) The interest is based on the quarterly LAIF rate. The above utilizes a rate as of September 30, 2008 of
2.77%. It will be updated quarterly thereafter in accordance with the deferral agreement.

RECOMMENDED BY:

Maté%ew C. Bassi

Interim Community Development Director

RyWED BY / APPROVED BY:
VVMIM/ KHW
Bonnie Johngbn/ Brian Nakafnura
Finance Director City Manager

CC Attachments:

1. City Council Resolution No. 2008-121
Exhibit 1 - Proposed Deferral Agreement with CA Kabir, Inc.
» Attachment 1 - Legal Description
» Attachment 2 - Deed of Trust
» Attachment 3 - Promissory Note
2. Draft City Council Minutes from the December 10, 2008 meeting
3 Council Staff Report from December 10, 2008 (without attachments)

G:\538-340-005 Holiday Inn Express\DIF Deferral Agreement CC Report 1-13-09.doc

105



ATTACHMENT 1

CITY COUNCIL RESOLUTION NO. 2008-121
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RESOLUTION NO. 2008-121

A RESOLUTION OF THE CITY COUNCIL OF THE CITY
OF BANNING, CALIFORNIA, APPROVING AN
AGREEMENT WITH CA KABIR, INC. FOR THE
DEFERRAL OF DEVELOPMENT IMPACT FEES IN THE
AMOUNT OF $447,006.12 ASSOCIATED WITH THE
DEVELOPMENT OF THE HOLIDAY INN EXPRESS &
SUITES HOTEL LOCATED AT 3020 WEST RAMSEY
STREET (APN: 538-340-005)

WHEREAS, CA KABIR, INC,, has proposed the development of the Holiday Inn
Express hotel comprised of a 70-room hotel that is 39,250 square feet in size (3 story building) in
the Highway Serving Commercial (HSC) zone district within the City’s Redevelopment Project
Area located at 3020 West Ramsey Street (APN 538-340-005); and

WHEREAS, development of such a facility is consistent with the mission of the City of
Banning Strategies for Economic Development to strengthen and expand the City’s overall
economic base; and

WHEREAS, CA KABIR, INC., will construct the referenced hotel facility in compliance
with the approved development plans.

NOW THEREFORE, the City Council of the City of Banning does hereby resolve,
determine and order as follows:

SECTION 1. The City of Banning and CA KABIR, INC., enter into a Deferral Agreement for
the deferral of Development Impact Fees in the amount of $447,006.12 per the terms and
conditions of the Deferral Agreement incorporated herein as Exhibit 1.

SECTION 2. Authorizes the City Manager to execute the Deferral Agreement with CA KABIR,
INC., substantially in the form attached hereby and included as Exhibit 1 by this reference made

part hereto.

SECTION 3. If such agreement is not executed by both parties and recorded by CA KABIR by
March 13, 2009, such authorization shall become void and of no effect.

PASSED, APPROVED, AND ADOPTED this 13th day of January, 2009.

Robert E. Botts, Mayor
City of Banning
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Council Resolution 2008-121
Holiday Inn Express
Page 2 of 2

APPROVED AS TO FORM AND
LEGAL CONTENT:

David J. Aleshire, City Attorney
Aleshire & Wynder, LLP
City of Banning, California

ATTEST:

Marie A. Calderon, City Clerk

CERTIFICATION:

I, Marie A. Calderon, City Clerk of the City of Banning, California, do hereby certify that the
foregoing Resolution No. 2008-121, was duly adopted by the City Council of the City of
Banning, California, at a regular meeting thereof held on the 13th day of January, 2009 by the
following vote, to wit:

AYES:

NOES:

ABSENT:

ABSTAIN:

Marie A. Calderon, City Clerk
City of Banning, California

G:\538-340-005 Holiday Inn Express\CC Resolution No 2008-121 1-13-09.doc
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EXHIBIT 1

PROPOSED DEFERRAL AGREEMENT
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AGREEMENT FOR THE DEFERRAL OF THE
PAYMENT OF DEVELOPMENT IMPACT
FEES FOR THE HOLIDAY INN EXPRESS

HOTEL LOCATED AT

3020 W. RAMSEY STREET, BANNING
(APN NO. 538-340-022)

By and Between
CITY OF BANNING
and

CA KABIR, INC.

DATED: JANUARY 13,2009

G:\538-340-005 Holiday Inn Express\DIF DEFERRAL AGREEMENT 1-13-09.doc Page 1 of 14
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AGREEMENT FOR PAYMENT OF
DEVELOPMENT IMPACT FEES

This Agreement for Development Impact Fees (“Agreement”), dated for reference
purposes as first indicated on the cover page, is entered into by and between the CITY OF
BANNING, a California general law municipal corporation (“City”) and CA KABIR, INC, a
California sole proprietorship (“Developer”) on the following terms and conditions:

RECITALS

A. Developer is presently developing a Project on the Property located within the
City of Banning, California. The Developer will need to obtain permits and approvals for the
Project. A standard condition on the issuance of these permits will be the payment of City
imposed Development Impact Fees. These Development Impact Fees are generally payable to
the City at the time of the issuance of building permits for the project.

B. The City has established a regular program of the payment of specified
Development Impact Fees to offset impacts on public services and infrastructure from new
development within the City. These fees (defined on page 3 of said agreement) are typically
payable to the City at the time of the issuance of building permits for the project.

C. In certain instances the City acknowledges that it may be to the public’s benefit to
defer the payment of Development Impact Fees until a specified time after the issuance of
building permits provided adequate security for the future payment of the fees is provided.
Generally where the project involves a significant capital investment by the developer, is located
in a redevelopment project area, and will serve to either encourage further development of an
arca where development has been stagnant or where the project will provide a needed service,
convenience, or accommodations to residents or visitors the City Council may find that the
project qualifies to have the payment of Development Impact Fees deferred.

D. Developer has requested that the Project be considered eligible for deferral of
Development Impact Fees. The City Council has, based on the nature and location of the Project
and the convenience it will provide to residents of the City that the Project qualifies for a deferral
under the terms and conditions of this Agreement. Developer acknowledges and agrees that
absent this Agreement it would be required to pay all Development Impact Fees at the time of
the issuance of building permits for the project.

E. Developer and City acknowledge that the California Prevailing Wage law
normally applies to projects where public funds are used for construction or for the payment of
fees that are mandatory conditions of construction. In this case, City is not paying fees but is
instead deferring payment of them. Developer is absolutely bound to pay the balance of the
required Development Impact Fees, but will be allowed to pay them over time, with interest.
Developer and City acknowledge that they have each and separately investigated California
Prevailing Wage Law and have each and separately determined that the City’s assistance through
waiver of interest constitutes a de minimis contribution of public funds, as defined by California
Labor Code Section 1720(c)(3) and precedential decisions issued by the Department of Industrial
Relations interpreting that Section. Notwithstanding the analysis and determination of the

G:\538-340-005 Holiday Inn Express\DIF DEFERRAL AGREEMENT 1-13-09.doc Page 2 of 14
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parties, Developer acknowledges that if the Department of Industrial Relations determines that
the payment of public funds for the Project is not de minimis, then the construction and
construction-related activities for the Project would be subject to the California Prevailing Wage
Law and Developer would be required to pay the general prevailing wage rates of per diem
wages and overtime and holiday wages determined by the Director of the Department of
Industrial Relations under Section 1720, et seq., of the California Labor Code for all covered
work performed on the Project. -

DEFINED TERMS

“Action” shall mean any suit (whether legal, equitable, or declaratory in nature),
proceeding or hearing (where administrative or judicial), arbitration or mediation (whether
voluntary, court-ordered, binding, or non-binding), or other alternative dispute resolution
process, and the filing, recording, or service of any process, notice, claim, demand, lien, or other
instrument.

“City” shall mean the City of Banning, a general law, Municipal Corporation formed and
existing under the laws of the State of California and any successor-in-interest to the rights,
obligations, and powers of the City.

“Developer” shall mean CA KABIR, INC, a California sole proprietorship. The term
“Developer” shall also include all assignees, to the extent permitted under this Agreement, of the
rights and obligations of Developer under this Agreement, and any successor-in-interest to
Developer having a legal and/or equitable interest in the Property.

“Development Impact Fees” shall mean those development impact fees imposed and
levied by the City to recover the cost of planned public facilities and to mitigate impacts of
development on the City as are listed below. The Development Impact Fees include:

Administrative Program Processing Fee

Development Impact Fee

Fire Protection Facilities & Equipment Fee (Fire Facilities Fee)
General Facility & Equipment Fee

General Plan

Park Land Fee

Police Facilities Fee

Solid Waste Facility & Equipment Fee

Traffic Control Facility Fee (Transportation-Signals Fee)
Water Capital Facilities Fee

“Fffective Date” shall mean the date the Agreement has been formally approved by the
City Council and executed by the appropriate authorities of the City and Developer.

“Loecal Agency Investment Fund (LAIF) Rate” shall mean a variable rate equal to the
most recently published Quarterly Apportionment Rate for the Local Agency Investment Fund
(established and maintained pursuant to Government Code § 16429.1 et seq. ) as published
quarterly by the California State Treasurer’s Office. During the Term of the Note, the Rate shall

G:\538-340-005 Holiday Inn Express\DIF DEFERRAL AGREEMENT 1-13-09.doc Page 3 of 14
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be adjusted quarterly to reflect the most recent rate published by the State Treasurer’s Office for
the LAIF.

“Litigation Expenses” shall mean all costs and expenses, to the extent such are
reasonable in amount, that are actually and necessarily incurred in good faith by the Prevailing
Party directly related to the Action, including, but not related to, court costs, filing, recording,
and service fees, copying costs, exhibit production costs, special media rental costs, attorneys’
fees, consultant fees, fees for investigators, witness fees (both lay and expert), travel expenses,
deposition and transcript costs, and any other cost or expense reasonably and necessarily
incurred by the prevailing party in good faith and directly related to the Action. Where
attorneys’ fees are to be paid by Developer to the City’s law firm on behalf of, or in defense of,
City, the rate to be paid shall be the full litigation rate charged by the City’s law firm to the City
in accord with the City’s contract with that law firm. ‘ _

“Multiple Species Habitat Conservation Plan Fee” shall mean the impact fee imposed
and levied under City of Banning Ordinance No. 1367 adopting the “Multiple Species Habitat
Conservation Plan” (“MSHCP”). The MSHCP establishes a fee known as the “MSHCP-Fee, the
purpose of which is to mitigate the incidental take of listed, threatened, and protected species and
their habitats within areas of Western Riverside County, including the City of Banning. The City
has decided to participate in the MSHCP through the adoption of Ordinance No. 1367.

«Payment Period” shall mean a period in which time the Developer pays the balance of
the Development Impact Fees from and after the Effective Date of the Agreement for which
Developer will have to pay the Deferral Amount, plus accrued interest, to the City as provided in
Section 3 [Terms of Payment] no later than January 13,2013.

“Permit and Processing Fees” shall mean those fees imposed and levied by the City
with respect to the connection to City utility services as well as inspection, processing and
granting of permits by various City departments. The Permit & Processing fees include:

Block Wall Permit Fee

Block Wall Plan Fee

Building Permit Fee

Computer Storage Fee
Electrical Meter Installation Fee
Electrical Permit Fee

Energy Conservation Fee
Engineering Plan Check Fee
Fire Inspection Fee

Fire Plan Check Fee

Grading Fee

Mechanical Permit
Miscellaneous Fees

Multi Specifies Habitat Conservation Plan Fee (MSHCP)
New Construction Fee

Plan Check Fees

Plumbing/Gas Permit

G:\538-340-005 Holiday Inn Express\DIF DEFERRAL AGREEMENT 1-13-09.doc Page 4 of 14

113



Plan/Computer Storage Fee

Public Works Permit Fee

Public Works Inspection Fee

Retaining Wall Permit Fee

Retaining Wall Plan Check Fee

Sewer Lateral Permit Fee

Sewer Lateral Plan Check Fee

Strong Motion Implementation Plan (SMIP) Fee
Transportation Uniform Mitigation Fee (TUMF)
Traffic Control Facility Fee

Utility Connection Fee -

“Project” shall mean the construction of a 3-story, 70-room hotel building (Holiday Inn
Express & Suites) of approximately 39,250 square feet in size on property that is suitable for
occupancy and use under the Highway Serving Commercial (HSC) zone district.

“Property” shall mean that certain parcel of real property commonly known as
Assessor’s Parcel Number 538-340-022 located at 3020 West Ramsey Street in the City of
Banning, County of Riverside, State of California, as more particularly described in the legal
description attached hereto and incorporated herein by reference as Exhibit 1 of this Agreement.

“School Fee” shall mean any fee levied by the local school district as provided by law.

“Transportation Uniform Mitigation Fee” shall mean the development impact fee
imposed and levied under City of Banning Ordinance No. 1344 adopting the “Transportation
Uniform Mitigation Fee Program”. This program establishes a fee known as the Transportation
Uniform Mitigation Fee (“TUMF”). The purpose of the TUMF is to mitigate the traffic impacts
of local development on, and to provide funds for the improvement and expansion of, existing
and planned regional transportation and circulation facilities (including, but not limited to,
regionally significant state, county, and local, arterials, highways, and freeways) within
Riverside County or such other sub-region of Riverside County, the boundaries of which exceed
the boundaries of the City of Banning as they exist on the Effective Date of this Agreement and
as they may hereafter be expanded by approved annexation. The City has decided to participate
in this regional program through the adoption of Ordinance No. 1344.

OPERATIVE PROVISIONS

NOW, THEREFORE, in consideration of the mutual promises and covenants made by
the parties and contained herein and other consideration, the value and adequacy of which are
hereby acknowledged, the parties agree as follows:

1. Deferral And Pavment.

1.1  City’s Deferral. Upon payment in the amount of $100,000.00 by the
Developer at the time of the Certificate of Occupancy is granted by the City, the City agrees
that Developer may defer payment of the remaining balance of the Development Impact Fees
in the amount of $347,006.12 imposed on the Project by City for the Payment Period provided
Developer remains in compliance with the terms, conditions, and covenants of this

G:\538-340-005 Holiday Inn Express\DIF DEFERRAL AGREEMENT 1-13-09.doc Page 5 of 14
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Agreement. The parties acknowledge that City normally requires the payment of all
Development Impact Fees at the time the project applicant submits an application to the City
for these permits and approvals. In this case, by virtue of this Agreement, the City will issue
permits and approvals for the Project, provided all other requirements for the issuance of such
permits have been met, even though the Developer will not have paid the Development Impact
Fees. Notwithstanding any provision herein to the contrary, the deferral of payment provided
hereunder is limited solely to Development Impact Fees as defined herein, and nothing herein
provides for the deferral of payment of Permit and Processing Fees, including any fees
imposed by any entity other than the City, and all Permit and Processing Fees shall be timely
paid in accordance with law. F ailure to timely pay such fees shall be a default hereunder and
permit the acceleration of the payment of all other debts hereunder.

1.2 Developer’s Payment. Developer covenants and agrees to timely pay during
the Payment Period the Development Impact Fees, together with all interest accrued thereon,
as provided in this Agreement. Developer acknowledges that Developer’s Property will be
encumbered by a lien created by the recording of a Deed of Trust securing Developer’s
payment of the Development Impact Fees.

1.3 Prevailing Wage Law. California Prevailing Wage law applies to projects where
public funds are used for construction or for the payment of fees that are mandatory conditions of
construction. Pursuant to Section 1.1 [City’s Deferral], City will defer payment of and
Development Impact Fees, but will not itself pay any fees otherwise required to be paid by
Developer. Where public assistance constitutes a de minimis contribution of public funds, as
defined by California Labor Code Section 1720(c)(3) and precedential decisions issued by the
Department of Industrial Relations interpreting that Section, an exception to Prevailing Wage
Law applies. As agreed in Recital G, the parties understand that the amount of City assistance to
the Project is de minimis as defined by the Department of Industrial Relations.

1.3.1  Deferral is not Payment of Public Funds. Developer is absolutely bound
to pay all required fees, but pursuant to Section 3 [Terms of Payment] will be allowed to pay
some of them over time, with interest pursuant to Section 3.2 [Payment Over Time]. The parties,
having each researched California Prevailing Wage Law, agree that this deferral is not a payment
of public funds pursuant to California Labor Code Section 1720(b). The deferral is instead a
market transaction with the Developer paying market rate interest for the opportunity to pay the
Development Impact Fees over time.

1.3.2 Basis for de minimis Contribution. In determining that City’s contribution
is de minimis, the parties took into account first the total City assistance by way of waiver of
interest pursuant to Section 3.2.1 [No Payment Period]. The total assistance is thirty-two
thousand six hundred fifty nine ($32,659.00). The City then took into account the total cost of
constructing the Project, which is approximately four million, seven hundred thirty three
thousand dollars ($4,733,000.00). The anticipated City assistance by way of waiver of interest
constitutes .0069% of the total Project costs ($32,659.00/$4,733,000.00). Based upon
Department of Industrial Relations precedent, a public agency contribution of 1.64% would be
deemed to be de minimis (See DIR Public Works Decision No. 2004-024) and so the City’s
contribution to the Project should also be deemed de minimis.
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115



1.3.3 Developer’s Agreement to Comply With Prevailing Wage Law.
Notwithstanding this understanding, Developer acknowledges that if the Department of
Industrial Relations determines either that the deferral of Permit and Processing Fees and
Development Impact Fees constitutes the payment of public funds for the Project or that the
payment of public funds for the Project by way of waiver of interest is not de minimis, then the
construction and construction-related activities for the Project would be subject to the Prevailing
Wage Law and Developer would be required to pay the general prevailing wage rates of per
diem wages and overtime and holiday wages determined by the Director of the Department of
Industrial Relations under Section 1720, et seq., of the California Labor Code for all covered

work performed on the Project.

2. Development Impact Fees

2.1 Total Development Impact Fees. The total amount of Development Impact
Fees to be paid for the Project is $447,006.12. The Developer has obligated to pay the City an
initial amount/deposit of $100,000.00 at the time of the issuance of a Certificate of Occupancy
for the Project. The remaining balance of the Development Impact Fees is $347,006.12 which
the Developer agrees to make regular and timely payments in the amount of $50,000.00 (plus
interest) every six (6) months commencing on January 13, 2009 and concluding no later than
July 13, 2013 as outlined in Section 3.2 of this Agreement.

3. Terms of Payvment

3.1  Absolute Payment Obligation. Developer has the absolute obligation to pay
the entire outstanding balance of the Development Impact Fees. Notwithstanding the
provisions of this Agreement granting Developer permission to pay the Development Impact
Fees over time, such payment over time shall not be deemed to waive all or any portion of
Developer’s obligation to pay the entire outstanding balance of the Development Impact Fees.
Failure to fully pay the Development Impact Fees as required shall be deemed a Default of this

Agreement.

3.2  Payment Over Time. Developer agrees to pay the entire outstanding balance
of the Development Impact Fees in the amount of $337,006.12 (plus accrued interest) from
and after the Effective Date of this Agreement, and no later than the last business day on
January 13, 2013.  Developer agrees to make payment of regular semi-annual
installments/payments (every 6 months) of principal and interest. The installments shall be
calculated in such a manner as to amortize the remaining balance of the Development Impact
Fees, plus accrued and capitalized interest over the remaining portion of the Repayment Period
according to the Amortization Schedule provided below: (Page 8).
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| Amortization Schedule (Amount Deferred is $447.006.12)

Holidav Inn Deferral of Development Impact Fees

Due Date of Payment Principal Interest Amount Outstanding
Payments Amount Amount (1) Balance
January 13, 2009 $100,000.00 | 0 e e $347,006.12
July 13, 2009 $50,000.00 $45,193.97 $4,806.03 $301,812.15
January 13, 2010 $50,000.00 $45,819.90 $4,180.10 $255,992.25
July 13, 2010 $50,000.00 $46,454.51 $3,545.49 $209,537.75
January 13, 2011 $50,000.00 $47,097.90 $2,902.10 $162,439.84
July 13, 2011 $50,000.00 $47,750.21 $2,249.79 $114,689.64
January 13, 2012 $50,000.00 $48,411.55 $1,588.45 $66,278.09
July 13, 2012 $50,000.00 $49,082.05 $917.95 $17,196.04
January 13, 2013 $50,000.00 $17,196.04 $238.17 $0.00

(1) The interest is based on the quarterly LAIF rate. The above utilizes a rate as of September
30, 2008 of 2.77%. It will be updated quarterly thereafter in accordance with the deferral

agreement.

3.2.1 Payment Period. The Developer has obligated to pay the City an initial
amount/deposit of $100,000.00 at the time of the issuance of a Certificate of Occupancy. The
Developer shall commence payments of the remaining balance of $347,006.12 in regular semi-
annual installments of principal and interest beginning on the 13" day of July, 2009 (as noted
above) and every six (6) months thereafter. The period from the Effective Date of this
Agreement through the 13™ day January, 2013 shall be known as the “Payment Period” for

purposes of this Agreement.

3.2.2 Pre-Payment Option. At any time during the Payment Period, the
Developer may pay the entire outstanding principal balance of the Development Impact Fees.
Pre-payment shall include the remaining principal amount owed and all interest accrued as of
that date. The City and Developer agree that if a pre-payment of the entire balance is made prior
to the final payment due date, then there shall be no pre-payment penalty imposed on the

Developer.

3.2.3 Interest Accrual and Payment. From and after the Effective Date until the
outstanding principal balance on the Note has been repaid in full, the outstanding balance under
this Agreement and the Promissory Note shall bear interest at a variable rate equal to Local
Agency Investment Fund (LAIF) quarterly apportionment rate. Developer understands that the
interest rate specified herein will fluctuate over the Repayment Period and that changes in such
rate will not occur more often than on a quarterly basis, at the City’s discretion. In no event shall
the amount of interest paid or agreed to be paid to City exceed the maximum amount permissible

under applicable laws.
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3.3  Security. As further evidence of Developer’s obligation to pay the
Development Impact Fees, Developer shall execute and provide to the City a Promissory Note
that is the same in all material respects to that attached hereto and incorporated herein by
reference as Exhibit 3 of this Agreement. Developer’s payment obligation under the
Promissory Note and this Agreement shall be secured by a Deed of Trust recorded against the
Property. The Deed of Trust shall be the same in all material responses as that attached hereto
and incorporated herein by reference as Exhibit 2 of this Agreement. Developer shall ensure
that the City's lien shall be a second lien on the Property. At Developer's expense, the parties
shall arrange for a Closing for recording the Deed of Trust and issuance of Lender's Title
Policy showing the priority of the City's Lien.

3.4  Recordation of Agreement. Recordation of this Agreement is tied to the
property in the form of the lien and it shall be recorded no later than March 13, 2009 (60 days
after adoption of Resolution No. 2008-121 approving said Agreement). The recording of the
Agreement and the Deed of Trust in a second lien position as provided in Section 3.3 is a
condition subsequent to the effectiveness of this Agreement. If this condition cannot be
satisfied by the date provided in this Section, then this Agreement shall terminate and be of no
further force and effect. In such event, all of the Development Impact Fees shall be due and
payable in accordance with the normal city fee schedules. City shall not be required to issue
any further permits unless Developer has made current any fees which have been due but not
collected. City shall have no liability to Developer for loss, cost or damage due to Developer's
failure to receive the deferral of fees due to the failure of this condition subsequent.

4. General Indemnity.

4.1 General Indemnity. Except as to the sole negligence, active negligence or
willful misconduct of the City, Developer expressly agrees to, and shall, indemnify, defend,
release, and hold the City, and its respective officials, officers, employees, agents, and
contractors harmless from and against any Action, liability, loss, damage, entry, judgment,
order, and lien, which arises out of, or are in any way related to, any act or omission of
Developer, or its officers, directors, employees, agents, or contractors, connected with the
performance under this Agreement, the construction, use, or operation of the Project,
notwithstanding that the City may have benefited therefrom, or any challenge to this
Agreement. This Section shall apply to any acts or omissions, willful misconduct or negligent
conduct, whether active or passive, on the part of Developer’s officers, directors, employees,
agents and contractors. The City shall not be responsible for any acts, errors or omissions of
any person or entity except the City and its officers, agents, servants, employees or
contractors. The Parties expressly agree that the obligations of Developer under this Section
shall survive the expiration or early termination of the Agreement.

5. Default And Remedies.

51 Default. Either party’s failure or unreasonable delay to perform any term or
provision of this Agreement constitutes a Default of this Agreement. In the event of a Default,
the injured party shall give written “Notice of Default” to the defaulting party, specifying the
Default. Delay in giving such notice shall not constitute a waiver of the Default. If the
defaulting party fails to cure the Default within thirty (30) days after receipt of a notice
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specifying the Default, or, if the Default is of a nature that cannot be cured within thirty (30)
days, the defaulting party fails to commence to cure the Default within said thirty (30) days
and thereafter diligently prosecute such cure to completion, then the defaulting party shall be
liable to the injured party for any and all damages caused by such Default, unless otherwise

provided for by this Agreement.

5.2 No Waiver. Failure to insist on any one occasion upon strict compliance with
any of the terms, covenants or conditions hereof shall not be deemed a waiver of such term,
covenant or condition, nor shall any waiver or relinquishment of any rights or powers
hereunder at any one time or more times be deemed a waiver or relinquishment of such other

right or power at any other time or times.

5.3  Legal Actions. In addition to any other rights and remedies any party may
institute a legal action to require the cure of any default and to recover damages for any
default, or to obtain any other remedy consistent with the purpose of this Agreement. The
following provisions shall apply to any such legal action:

5.3.1 Jurisdiction and Venue. Legal actions must be instituted and maintained
in the Superior Court of the County of Riverside, State of California, Central Branch, Civil
Division, or if appropriate, in the United States District Court for the Central District of
California, Easter Division. Participant specifically waives any rights provided to it pursuant to
California Code of Civil Procedure §394 and any federal statue or rule of similar effect.

5.3.2 Applicable Law. The laws of the State of California shall govern the
interpretation and enforcement of this Agreement.

5.3.3 Attorney’s Fees. In the event either party commences an Action against
the other party which arises out of a Default of, breach of, failure to perform, or that is otherwise
related to, this Agreement, then the Prevailing Party (as defined here) in the Action shall be
entitled to recover its Litigation Expenses from the other party in addition to whatever relief to
which the prevailing party may be entitled. For the purpose of this section, “Prevailing Party”
shall have the meaning ascribed in §1032(a) (4) of the California Code of Civil Procedure.

5.4  Rights and Remedies are Cumulative. The rights and remedies of the Parties
are cumulative, and the exercise by a party of one or more of its rights or remedies shall not
preclude the exercise by it, at the same or different time, of any other rights or remedies for the
same Default or any other Default by another Party.

6. . General Provisions.

6.1  No Third Party Beneficiaries. This Agreement is for the sole and exclusive
benefit of the City, and Developer. No other parties or entities are intended to be, or shall be
considered, a beneficiary of the performance of any of the parties’ obligations under this

Agreement.

6.2  Recitals and Definitions. The Recitals and Definitions set forth at the
beginning of this Agreement are a substantive and integral part of this Agreement and are
incorporated by reference in the Operative Provisions of this Agreement.
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6.3  Titles and Captions. Titles and captions are for convenience of reference only
and do not define, describe or limit the scope or the intent of this Agreement or any of its
terms. References to section numbers are to sections in this Agreement unless expressly stated

otherwise.

6.4  Interpretation. The City and Developer acknowledge that this Agreement is
the product of mutual arms-length negotiation and drafting and each represents and warrants
to the other that it has been represented by legal-counsel in the negotiation and drafting of this
Agreement. Accordingly, the rule of construction which provides the ambiguities in a
document shall be construed against the drafter of that document shall have no application to
the interpretation and enforcement of this Agreement. In any action or proceeding to interpret
or enforce this Agreement, the finder of fact may refer to such extrinsic evidence not in direct
conflict with any specific provision of this Agreement to determine and give effect to the
intention of the parties hereto.

6.5 Severability. Each provision, term, condition, covenant, and/or restriction, in
whole and in part, in this Agreement shall be considered severable. In the event any
provision, term, condition, covenant, and/or restriction, in whole and/or in part, in this
Agreement is declared invalid, unconstitutional, or void for any reason, such provision or part
thereof shall be severed from this Agreement and shall not affect any other provision, term,
condition, covenant, and/or restriction, of this Agreement and the remainder of the Agreement
shall continue in full force and effect.

6.6 Amendments to Agreement. Any amendments to this Agreement must be in
writing and signed by the appropriate authorities of the City and Developer.

6.7  Administration. Following approval of this Agreement by the City’s Council,
the City shall exercise its rights, perform its obligations, and otherwise administer this
Agreement through the City Manager. The City Manager shall have the authority to issue
interpretations and to make minor amendments to this Agreement on behalf of the City,
provided such actions do not materially increase the obligations of the City, make a
commitment of additional funds to by paid by, or costs to be incurred by, the City, or result in
a discretionary extension of time in excess of thirty (30) days. All other changes,
modifications, and amendments shall require the prior approval of the City Council.

6.8 Notices, Demands and Communications Between the Parties. Formal
notices, demands and communications between the parties shall be given in writing and
personally served or dispatched by registered or certified mail, postage prepaid, return receipt
requested, to the principal offices of the parties, as designated in this Section, or telefaxed to
the facsimile number listed below followed by dispatch as above described. Such written
notices, demands, and communications may be sent in the same manner to such other
addresses as either party may from time to time designate by mail as provided in this Section.
Any such notice shall be deemed to have been received (i) upon the date personal service is
effected, if given by personal service, (ii) upon the expiration of one (1) business day, if
telefaxed, or (iii) upon the expiration of three (3) business days after mailing, if given by
certified mail, return receipt requested, postage prepaid.
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If notice is to be made to the City:

City Manager

City of Banning

99 East Ramsey Street

Banning, California 92220

Facsimile transmission may be made to: (951) 922-3174

If notice is to be made to Developer:
CA KABIR, INC

Attn: Raj Bhakta

2863 E. Colorado Boulevard
Pasadena, CA 91107

6.9  Computation of Time. The time in which any act is to be done under this
Agreement is computed by excluding the first day (such as the day escrow opens) and
including the last day, unless the last day is a holiday or Saturday or Sunday, and then that day
is also excluded. The term “holiday” shall mean all holidays as specified in Government Code
§ 6700 and § 6701. If any act is to be done by a particular time during a day, that time shall be
Pacific Standard Zone time.

6.10 Authority. The individuals execiting this Agreement on behalf of Developer
and the instruments referenced on behalf of Developer represent and warrant that they have
the legal power, right and actual authority to bind Participant to the terms and conditions

hereof and thereof.

6.11 Counterpart Originals. This Agreement may be executed in duplicate
originals, each of which is deemed to be an original.

6.12 Effective date of Agreement. This Agreement shall not become effective until
the date it has been formally approved by the City Council and executed by the appropriate
authorities of the City and Developer.

6.13 Waiver of Actions. Developer, for itself and its contractors, hereby expressly
agrees that City has satisfied its obligations under the Prevailing Wage Laws to identify
projects as being subject to the Prevailing Wage Laws and any other obligations imposed upon
the City under Labor Code Sections 1726 and/or 1781 that are owed to or may be actionable
by Developer and its contractors. Furthermore, Developer, for itself and its contractors hereby
expressly waives any right of action against the City created under Labor Code Sections 1726
and/or 1781, whether known, or unknown, foreseen or unforeseen relating to the Project

and/or this Agreement.
7. SEVERABILITY

If any term, condition or covenant of this Agreement is declared or determined by any
court of competent jurisdiction to be invalid, void or unenforceable, the remaining provisions of
this Agreement shall not be affected thereby and the Agreement shall be read and construed
without the invalid, void or unenforceable provision(s).
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

STATE OF CALIFORNIA

COUNTY OF )
On , before me, , notary public,
personally appeared , who

proved to me on the basis of satisfactory evidence to be the person(s) whose names(s) is/are subscribed to the

within instrument and acknowledged to me that he/she/they |

executed the same in his/her/their authorized capacity(ies), and that
by his/her/their signature(s) on the instrument the person(s), or the
entity upon behalf of which the person(s) acted, executed the
instrument.

I certify under PENALTY OF PERJURY under the laws of the State
of California that the foregoing paragraph is true and correct.

WITNESS my hand and official seal.

(SIGNATURE OF NOTARY)

OPTIONAL
Though the data below is not required by law, it may prove valuable to persons relying on the document and could
prevent fraudulent reattachment of this form.

CAPACITY CLAIMED BY SIGNER DESCRIPTION OF ATTACHED DOCUMENT
O INDIVIDUAL
O CORPORATE OFFICER

TITLE OR TYPE OF DOCUMENT
TITLE(S)
| PARTNER(S) [ LIMITED
O GENERAL NUMBER OF PAGES

O ATTORNEY-IN-FACT
O TRUSTEE(S)
O GUARDIAN/CONSERVATOR
U OTHER DATE OF DOCUMENT
SIGNER IS REPRESENTING:
(NAME OF PERSON(S) OR ENTITY(IES)) SIGNER(S) OTHER THAN NAMED ABOVE
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IN WITNESS WHEREOFF, the parties hereto have executed this Agreement on the

day of , 2009.
CITY:
CITY OF BANNING
By:
Brian Nakamura
City Manager
ATTEST:
By:
Marie Calderon
City Clerk, City of Banning
APPROVED AS TO FORM:
By: . .
David J. Aleshire, City Attorney
Aleshire & Wynder, LLP
City of Banning, California
‘ DEVELOPER:
CA KABIR, INC.
Raj Bhakta, CA KABIR, INC
2863 E. Colorado Boulevard
Pasadena, CA 91107
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82/8=
SUPER 8 PASADENA PAGE .

s 7008 12:10 PM PAGE  3/020  Fax Servey

R B

& ; o bl ks e Ticor Tithe Cotmpany
YOUR REFERENCE: CA KABIR INC ORDER NO.: 9767911-09

LEGAL DESCRIPTION

EXHIBIT "A"

THE LAND REFERRED TO HEREIN BELOW IS SITUATED IN THE COUNTY OF RIVERSIDE, STATE OF CALIFORNIA, '
AND IS DESCRIBED AS FOLLOWS: ‘
HE EAST 2 1/2 ACRES OF THE WEST 10 ACRES, TOGETHER WITH THE WEST 47.36 FEET OF THE WEST 2 1/2
CRES OF THE EAST 5 ACRES OF THE WEST 15 ACRES 0OF THAT PORTION OF THE WEST HALF OF SECTION 8,

TOWNSHIP 3 SOUT!|, RANGE 1 EAST, SAN BERNARDINO MERIDIAN, IN THE CITY OF BANNING, COUNTY OF
RIVERSIDE, STATE OF CALTIFORNIA, AS SHQWN BY UNITED STATES GOVERNMENT SURVEY, DESCRIBED:

AEGINNING AT THE INTERSECTION OF THE WEST LINE OF SAID SECTION, WITH THE SOUTH LINE OF RAMSEY

WlEENCE SbUTH ALONG THE WIST LINE OF SAID SECTION, 601.15 FEET, TO ITS INTERSECTION WITH THE
NORTHERLY LINE OF THE 200 FOOT RIGHT OF WAY OF THE SOUTHERN PACIFIC RAILROAD;

- 'THENCE EASTERLY ALONG THE NORTHERLY LINE OF SAID RIGHT OF WAY, TO A POINT 275 FEET WESTERLY
- FROM THE SOUTHWEST CORNER OF LOT 7 OF C.0O, BARKER'S SUBDIVISION AS PER MAP RECORDED IN BOOK
6,[PAGE 14, OF MAPS, IN THE OFFICE OF THE COUNTY RECORDER OF SATD COUNTY;

A oORTH PARALLEL WITH THE WEST LINE OF SAID LOT, TO ITS INTERSECTION WITH THE SOUTH LINE
OF RAMSEY STREET; .

THENCE WESTERLY ALONG THE SOUTH LINE OF RAMSEY STREET, 23618 FEET, TO THE POINT OF
BEGINNING, L

EXCEPTING THAT PORTION THEREOF DEEDED TO THE STATE OF CALIFORNIA BY DEED RECORDED MARCH 24, "
1959 IN BOOK 2437 PAGE 197, OFFICIAL RECORDS AND BY DEED RECORDED MARCH 19, 1959 AS
INSTRUMENT NO, 22510, TN BOOK 2434 PAGE 417, OFFICIAL RECORDS.

SAID LEGAL DESCRIPTION IS BASED UPON LOT LINE ADJUSTMENT RECORDED APRIL. 7, 2006 AS INSTRUMENT
NQ.|2006-0249893, OFFICIAL RECORDS. ‘ .

3 CLTA Prefiminary Report Form - Madifled (11-17-06)
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N REQUESTED BY:
'ED BANK

OFFICE

VALLEY BOULEVARD
CA 91803

RECORDATIO
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ALHAMBRA
1101 WEST
ALHAMBRA

WHEN RECOHRDED MAIL TO:
METRO UNITED BANK
NOTE DEPA RTMENT

17870 CASTLETON ST., SUITE 100

PAGE B2/11

v

GITY OF INDUSTRY, CA 91748
SEND TAX NOTICES TO:
CA KABIR, INC., A CALIFORNIA CORPORATION
3020 West Ramaay St
Banning, CA 82220 FOR RECORDER'S USE ONLY
A CONSTRUCTION DEED OF TRUST
THIS DEED OF TRUST |s dated March 17, 2008, among CA KABIR, INC., A CALIFORNIA CORPORATION,

") METRO UNITED BANK , whose
RA, CA 91803 (referred to
whose address is

Pasadena, CA 91107 ("Trustor
| HAMBRA OFFICE, 1101 WEST VALLEY BOULEVARD, ALHANME
below sometines as "Lender” and sormetimes as "Beneficiary”); and Ticor Title Company,
500 N, Central Avenue, # 500, Glendale, CA 91203 (referrad to below as "Trustee’).

CONVEYANCE AND GRANT. For valuable consideration, Trustor Irravocably grénts, wanafers and assigns te Trustas i truat, with powor
of sale, for the benefit of Lender as Baneficiary, all of Trustor's right, titie, and intarest in and to the following described real property,
togother with_al axisting or subsequantly erected of affixed bulldings, improvements and fixturas; all easermants, rights of way, and
SpPUTDNANGOE; o5 with ditch or imigation riohts); and all other rights,

il woter, water rights and diteh rights (inchiding stock in uthiti
royaities, and prbﬁts relating to the real property, including without limitation all minerale, oil, gas, gecthermal and sirnifer matiers, (the
"Real Property™) locate :

4 in Riverside County, State of California:
Soe Exhibit "A", which Is attached to this Deed of Trust
set forth herein.
The Real Pro

whose address is 2863 E. Colorado Blvd.,

address is A

and made a part of this Deed of Trust as if fully

erty or its address is commonly known as 3020 West Ramsey Si., Banning, CAa 92220. The

Ercel Numbe

Assessor's P

Truster presant!
presant and futy
with an obligatio
Commercial Cod

THIS DEED OF
PROPERTY, 18 G
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ASSIGNMENT O
AND ALL OF TR
OF EVEN DATE
DOCUMENTS RE
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PAYMENT AND
this Deed of Trd
Deed of Trust, 8

CONSTRUCTION
Uniform Comme

POSSESSION AND MAINTENANCE OF THE PROPERTY.

governad by the

Pogseasion
(2) wga, op
Duty to Ma
maintenan

Complianc
of the Prop
Hazardous
that there
Environmet

erate or manage the Property; ang {3)

¢

f With Envirenmental Laws. Trustor represants and war
ey,
Substance by any persen on,
Lag been, excapt as previous
tal Laws,

r for the Real Property is 538-340-022-1.

ry In this Daed of Trust) all of Truster's right, fitie, and intarest in and to all
he Property. This is an absclute sssignmant of Rents made in eonnection
‘In addition, Trustor grants to Lendar a Uniform

ot (aleo known 2 Benefigia
and all Rents from 1l
pursusnt to California Civil Code Section 2938.
perty and Renta,

OF RENTS AND THE SECURITY INTEREST IN THE RENTS AND PERSONAL
£ INDEBTEDNESS AND (B} PERFORMANGE DF ANY AND ALL OBLIGATIONS
MENTS, AND THIS DEED OF TRUST. THIS DEED OF TRUST, INCLUDING THE
F RENTS AND THE SECURITY INTEREST IN THE RENTS AND PERSOUNAL PROPERTY, 15 ALSD GIVEN T0 SECURE ANY
USTOR'S OBLIGATIONS UNDER THAT CERTAIN CONSTRUCTION LOAN AGREEMENT BETWEEN TRUSTOR AND LENDER
HEREWITH, ANY EVENT OF DEFAULT UNDER THE CONSTRUCTION LOAN AGREEMENT, OR ANY OF THE RELATED
FERRED TO THEREIN, aHALL ALSD BE AN EVENT OF DCEAULT UNDER THIE DEED OF TRUET. THIE DeED OF TRUST
CCEPTED ON THE FOLLOWING TERMS;

PEREORMANCE, Except &5 otherwise provided in this
=1 8BS they become dus, and shall strictly and i 2 tine

aasigne to Lond
ra isases of the Property
n secured by real property
b security interest in the Parsonal Pro

TRUST, INCLUDING THE ASSIGNMENT

IVEN TO SECURE (A) PAYMENT OF T™H
R UNDER THE NOTE, THE RELATED DOCU

Deed of Trugt, Trustor shall pay to Lender all amaounts secured by
ly manncr perfarm sl of Trustor'a obligations under the Note, this

hd the Relatad Documents.

"nonstruction mortgage” for the purpeses of Sectiore 9-334 and 2A-308 of the

dopted by the State vl Califurnia.

MORTGAGE. This Dead of Trust is a
cial Coda, as those sections have been &

Trustor agress that Trustor's possesgion and use of the Property shall be

following provisions:
and Use. Until the oceurrence of &n Event of Dafault, Trustor may {1) remain in posssssion and contiol of the Property;

sollect the Rents trom the Froperty.

intain. Trustar shall maintain the Property in tenantsble condition and promptly perform al repairs, replacements, and

necessary to preserve itg value.

rants 1o Lender that: (1} During the petiod of Trustor's ownership
inn, manufachire, starage, treatment, disposal. release or threatened rolease of any
about or from the Property: (2} Trustor hes ne knowisciga of, or reason 10 boliave
d by Lender in writing, (a} Bny breach of vislation of any
wremment, disposal, ralease or threatensd relaase of any

thare hasg been no Use, gengrat
undst,
ly disclosed to and acknowiedge

manufacture, storags,

{b) any use, waneration,
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under, abeut or fromn the Property by mny prior owners of accupants of the Property, of {¢} any actual or
Uneutened htigation or claima of any kind by sny person relating to such mattars; and {3) Excent as previously disclosed to gnd
acknowledgad by Lender in writing, (a) neither Truster nor any tenant, contractor, agent or other authotized user of the Property
shall usg, geherate, manufacture, store, ireat, dispose of or release any Hazardous Substance on, under, about ar from the Proparty;
and. (n) any such activity shall be conduated in compliance with all applicable federal, state, and iocal laws, reguletions and
ordinances, including without limitation all Environmental Laws. Trustor authorizes Lendef and (s egents 1o enTer upon tha Property
1o make such inspections and tests, at Trustor's expensg, as Lendar may deem appropriate to determine compliance of the Property
with this sedtion of the Deed of Trust. Any inspections of 18818 made by Lander shall be for Lender's purposes only and shall not be
construed 10 create sny responsibilily v liabllity on the part of Lender to Teuster or to any other person. The taprasentations and
warrenties conteined herein are basod on Trustor's due diligence in inveatigating the Froparty for Hazardous Substances, Trustor
hereby (1) leleases and walvos any future alaims against Lender for indsmpity of eantribution in the evant Trustor becomes liabie for

Hazardous SLbstance on,

cleanup or
claims, lossds, liabilities, damages, pensities, and sxpenses which Lender may directly or indirectly sustain or suffer resulting from a

breach of thls section of the Deed of Trust or as & consaguance of any use, penergtion, manufacture, storege, disposal, release or
threatoned tblsase ocourring prior 1o Trustor's ownership or interest in the Property, whether or not the same was or should have
been known|to Truster. The provisions of this section of the Deed of Trust, inuludiny the whligation to indemnify end dofond, shali
survive tha payment of the indebtedness end tha satisfaction and reconveyance of the llen of this Deed of Trust and shall not be
atfected by lLender's acquisition of any interest in the Property, whather by foreclosure or otharwisa.

Nuisance, Waste, Trustor shall not cause, condust of parmit any nuisanca ot commit, permit, or suller auy stripping of or wuste on
of 1o the Prdperty or any partion of the Froparty. Without lirmiting the generality of the foregoing, Trustar will not remove, of grant to
any other pérty the right to remove, any timber, minerals (including oil and gaa), coal, clay, sconia, sol, gravel or rock products
withuut Lender's prior written aonsott, ’

Removal of Jmprovemants. Trustor shall not demalish or remaove any Improvemeants from the Real Property withowt Lender's prior
written congent. As a condition to the removal of sny improvements, Lender may requite Trustor to rmake arrengements satisfactory
to Lender tolreplace sush imprevementy with improvoments of &t least equal velua,

t ta Enter, Lender and Londer's sgonts and representatives My enter upon the Real Property ot all rcasonable times to

Lendar's Ri
party for purposes of Trustor's compliance with'the terms and eonditions of

attend to Lender's intarests and to ingpaet the Resl Pro
this Duwd of| Trust.

Comphiance |with Goevernmerital Requirements. Teustor shall promptly comply with all laws, ordinances, and regulations, now er
hereaftar in gffect, of all governmental suthotities applicable to the use or oceupancy of the Property, ineluding without limitation, the
Amerlzany With Disabilities Act. Trustor may aontost in good faith any such law, ordinanaas, ar regulation and withhold compliance
during eny proceeding, including appropriate appeals, 50 long as Truster has notified Lender in writing prior to doing so and so long as,
in Lender's Sole opinion, Lender's interests in the Property are not jeopardized. Lender may require Trustor to post adequate s8curity
or 8 suraty bond, reasohably satisfactory 10 Lender, 1o protect Lendar's interest.

Duty to Protect. Trustor agrees neither to abandon of lsave unattended the Property. Trustor shall do all other acts, In additien 0
those acts dat forth above in this section, which from the character and use of the Propetty are reasonably necessary to protect and
progerve the Proparty. : . . '

Constructioh Loan, If some or all of the proceeds of the loan creeting the Indebtedness are to be used to construct of complete
censtructiorl of any lmprovements on the Property, the Impravaments shall be completad no later than the maturity date of the Note
{or such aatiiar date as Lendar may reasonably estabfish) and Trustor shall pay in full all sosts and expenses if connaction with the
waork. Lender will disburse losn proceeds under such terms and conditions &s Lender may deemn ressenably nacessary to ingure that
the interest lereated by this Deed of Trust shall have priority over all possible fiens, including thase of material suppliers and workmen,
Lender mayl regquire, smong other things, that disbursement requests be supported by receipted bills, axpense affidavits, waivers of

liens, constiuction prograss raports, and such other gocumentaton 83 Lender may reasuitably raguest.

DUE ON SALE -‘JcoNsENT BY LENDER. Landar may, &t Lender's option, declare immadiately due and payable all sums secured by thig
Dead of Trust ugon tha sale or rensfer, without Lender's prior written consent, of all or any part of the Real Property, or any interest in the
Resl Property. A "sate or transter” means tne conveyance of Reel Property or any right, titl ur interest in the Mesl Froparty; whethor lagal,
peneficial of equitable; whather voluntary o inveluntary: whether by outright sale, deed, ingtallmant sale contract, jand centract, contract
far dead, !easehbld imtarest with 8 tatm greater than three (3) years, lease-option contract, or by sale, assighment, or transfer of sny
banaficial interedt in or to any Iand trust holding titla to the Real Proparty, or by any other mathod of convevance of am interest in the Real
Property. If any| Trustor is & sorporation, partnership of limited fisbility company, vransfer also includes any shange in ownership of mora
than twanty-five|parcent (26%) of the voting stock, partnership intereats or [imited liability company interests, as tho case may be, of susch
Trustor, However, this option shall not be exerciged by Lender if such exercise 18 prohibited by applicable law,

TAXES AND LIENS. The following provisions relating to the taxes and liens on the Froperty are part of this Deed of Trust:

payment. [Trustor shall pay when due (and in all events at least en {10) days prior to defingueney) il taxes, special taxes,
asspssments, charges (including water and zowar), fines and impogitions lovied sgainst of on anconnt of tha Praperty, and shall pay
when due all claims for wark done on of for services rendersd or matarial furnished 1o the Property. Trustor ghali maintain the
Proparty frde of all liens having priority ovet of pqual to the nterest of Lender under this Deed of Trust, except for the lien of taxes
and assessients not due and pxcept 85 otharwise provided in this Deed of Trust.

Right to Contest. Trustor may withkold payment of any tax, assegement, of elaim in connection with a good feith dispute over the
obligation to pay, 80 long as Lender's interest in the Property is not jnopardized. 1f a lien arises of is filed &3 & result of nonpayment,
Trustor shall within fifteen (16) davs atter the lian arises or, if a lien is filed, within fifteen {15) days after Trustor has notice of the
filing, secute the discherge of the fien, or if requested by Lender, deposit with Lendet cash or a sufficient eofporate surety bond or
other sccumty setsfactory 1o Lender in an amount sufficiant to discharge the fien plus any costs end actotheys’ fees, or other charges
that could heerue ss a result of a foreglosure of sale under the lien. In any contest, Trustor shall defend itsalf and Lender and shall
ganisty any judverse judgmont bofore erforcement ogainat tho Froperty. Truetor rhall mame Lender as an additional obliges under any

her costs tinder any ruch laws: and {2) agproas to indermnify, defend, snd hold harmiess Lender against eny and all
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surety bond furnished In the contest proceedings.

Evidence of Payment. Trustor shall ypon demand f
shall authoriﬁe tha appropriate governmental official to delivar to Lender at any time & wi

againgt the Proparty.
Notice of Cctnstrucﬁon.

urnigh to Lender satigtactory gvigence of paymant uf W laxes of assesaments and
fitten staterment of the taxes and assessments

Trustor shall rotify Lender at least fiftean (15) days before any work is commenced, any services are
furnished, or|any materials are supplied 1o the Property, if any mechanic's fien materialmen's fien, or other len could he assartad on
acepunt of the work, services, or materials and the gost exceeds $500.00. Trustor will upon request of Lender furnish to Lender
advance assurances sausTECIaTY te Lender thet Trustor cun and will pay the cost of auch improvements.

PROPERTY DAMAGE INSURANGE. Tha following provisions relating to insuring the Property are 8 part of this Deed of Trust,

Maintenanoe of Incurance. Trustor shell promie and maintain policies of fire insurante with standard extended coverage
-endorsements on a replacement basle for the full ingurable value covering all improvements on the Real Propsrty in an amount
sufficient to javeld application of any catnsurance clause, and with a standard mortgagea clause in fuvor of Lender, Trustor shall also
procure and | maintain somprehensive genaral liability insurance in such coverage amounts as Lender may reguest with Trustee and
Lender being namad as additional Insureds in such Wabiity insurance policies. ~ Additivuwlly, Trustor shall rmaintain sueh other
insurance, including but not limited to hazerd, business interruption, and boiler insurance. ss Lender may raagonably require.
'Notw]thstanbing the foregoing, in no avent shall Trustef ba required te provide hazard insurance in excess of the replacement value of
the improveients on the Renl Propmrty. Policies shall ha written in form. amounts, coverages and basis reasonebly aceeptable to
Lender and |ssued by 8 company or companigs reasonably peceptable to Lender. Trustor, upen request of Lander, will deliver to
{ender from|time to time the policies of certificates of insurance in form catisfactory to Lander, including stipulations that coverages
will not be dancelied or diminished without at loast fittesn (15) days prier written notice 1o Lendar. Each insurance poficy alsp shall
inelude an shdorsement praviding that coverage in tavor of Lender will not be impuired in sy way by any oot owisalon or default of
Trustor or any other parson. Should the Real Proparty be located in an ared designated by the Director of the Federal Emargency
Management Agency as & special flood hezard area, Trustor agrees to obtain and maintain Eederal Flood Insurance, if avsilable, within
45 days after notive iy given by Lendar that the Property = located in & speaial flood hazerd aras, for the full unpaid principal balance
ot the loan [and any prior lisns on the proparty securing the lpan, up to the maximum policy limits set under the National Flood
Insuranee Program, of as otherwise reguired by Lender, and to maintain such insuranse for the tarm of the lpan.

Appflication bt Procewds. Trustor shall promptly notify Lender of any loes or damage te the Property if tha astimated cost of repair or
replacemant exceeds $500.00, Lender may make proof of loss If Trustor tails to do so within fifteen (15) days of the casualty. If in
Lander's sele judgment Lender's security interest in the Property has been impaired, Lender mey, at Lender's election, receive and
rotain the pinceads of any Insurance and-apply the procesds to the reduction of the Indebtedngas, payment of any lien affecting the
Property, of|the restoration and repair of the Property. 1f the procesds are 1o be applled to restoration and repair, Trustor shall repalr
or replace the demaged or destroyed Improvements in a manner satisfactory 1o Lender. Lender shall, upon satisfactory proef of such
expenditure, pay or raimburse Truster from the proceeds for the romsonable cost of repair or rastoration if Trustor is not in default
under this Teed of 1rust, ARy proceeds which have not besn Jisbursed within 180 days aftor thoir roeeipt and which Lender has net
committed to the repair of restoration of the Property shall be used firat to pay eny @mount owing 10 Lender under this Deed of Trust,
then to payjeccrued interest, and the remalnder, if any, shall be applied to the principal palance of the indebtednsss. If Lender holds
any proceeds after payment in full of the Indebtedness, such proceeds shall be paid to Trustor as Trustor's interests may appear.

Trustor's Raport on Insurance. Upon regquest of Lender, however not more than onece a year, “rustor shall furnish to Lender a raport
on each exiiting policy of insurance showing: (1) the name of the insurer; {2) the risks insured; (3) the amount of the policy; (4}
the property ingurad, the then currant replacement vaiua of such property, @nd the manner of determining thet value; and {B) the
expiration dite of the policy. Trustor shell, upon roquest of Lender, have an independent appraiser satisfactory to Lender datermina
the cash value replacement cost of the Property,
LENDER'® EXPENDITURES. If any action or procesding is commenced that would materiafly affect Lender's interast in the Property or if
Trustor falls to domply with sny provision of thiz Deed of Trust or any Related Documents, including but not fimited to Trustor's failure to
discharge or pay|when due any amounts Trustor is raguired 1o discharge or pay under this Deed of Trust or any Related Documents, Lender
om Trostor's behalf may {but shall mot be obligated to) taka any action that Lender deemis sppropriate, including but not fimitod o
discharging or pgying all texes, liens, security interests, encumbrances and other clalms, at any tme levied or plased un the Property and
paying all costs for insuring, maintaining and preserving the Property. All such expenditures incurred or paid by Lander for such purposes
will then bear inferest at the rate sharged under the Note from the date incurred of pald by Lender to the date of repayment by Trustor. All
such expenoes Will bocome @ part of the Indobtednese. and, at Lendar's option, will (A) ha payahle on damand: (B) be added to the
balance of the Note and be apportioned among and ba paysble with any instaliment payments to became due during either (1) the term of
any applicable insurance policy; or (2} the remaining tarm of the Note; or [C) bo trested as & balloon payment which will be due and
payable st the Note's maturity. The Deed of Trust also will secure paymant of these amounts. Such right shall be in addition to all other
rights and reme jes to which Lander may be entitled upon Default.

WARBANTY; DEFENSE OF TITLE. The following provigions relating 1o ownarship of tho Property are a part of this Deed of Trust:

or wunrants that (8} Trustar holds good and markctable title of record te the Property in fee simple, fraa and clpar af Al
liens gnd encumbrances other than those set forth in the Resl Property description or in any title ingurance policy, title taport, of final
titla opiniod issued in favor of, and accepted by, Lender in connection with this Deed of Trust, and (b) Trustor hias the full right
power. and|authority 1o axacute and deliver this Dead of Trust to Lender. '

Dafense of[Titla. Subject 1o the excoption in the paragraph above, Trustor warrants and will forever defend the title to the Property
against the lewtul clalme of all persens. In the event any action or proceeding is soramenced that questions Trustor's title or the
interast of Trustae or Lender under this Desd of Trust, Trustor shall defend the ection at Trustor's expense. Trustor may be the
nominal pafty in such proceeding, but Lender shall be entitled to participate in the procesding and 1o be representad N the proceading

by coungel
request from time to time to permit such participation.

Tide, Trus

of Lender's own choice, and Trustor will deliver, or cause to be delivered, to Lander such instrumants as Lender may
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Compliance With Laws, Trustor warrents that the Proparty and Trustor's use of the Property somplies with all existing applicable

laws, ordinariées, and reguiations of governm gntal atithorities.

Qurvival of Representations and Warranties, All representations, warranties, and agresmants made by Trustor in this Deed of Trust
shall survive the execution and delivery of this Deed of Trust, shall be continuing in nature, and shall rernain in full foroe end sffent

until sueh time as Trustur's indebtedness shell be paid in full.
CONDEMNATION| The following provisions relating to erninant domain and inverse sondetmnation progcgsdings are ¢ part of this Deed of

Trust:
Proceedings. 1T any aminent domain or inverse condemnation procesding is commenced affacting the Froperty, Trustor ghall promiptly
notify Lends i writing, and Trustor shall promptly take such steps as may be necessary Lo pursue of detand the action and obtain the
award, Trustor mey ba the nominal party in eny sueh proceeding, but Lender shall be entitled, at its election, to participate in the
progeeding gnd to be representad in the procesding by yuurmel of its own cholse, and Trustor will deliver or eause to be dalfuntad ¢n
Lender such instrumants and documentation as may be requested by Lender from time to time to parmit such participation.

Application of Net Progeeds, If any award is made or settlament antered into in any condemnation procesdings affecting all or any
part of the Property ot by any proceeding or purchase in lisu of condernnation, Leuder miay at its elestion, and to the oxtent parmitted
by law, mm::te that all or any portion of the award or settlement be applied to the Indebtednass and 1o the repayment of oll reasonable
costs, expenses, and attorneys' fees incurred by Trustas or Lender in cennection with the condemnation proceadings.

IMPOSITION OF TAXES, FEES AND CHARGES BY GOVERNMENTAL AUTHORITIES. The followving provisions releting to governmental
taxes, foes and charges are a part of this Deed of Trust : -
Current Taxes, Fees and Charges. Upon reguest by Lender, Trustor shail execute such documents in addition to this Decd of Trust
and teka whatever other sction ty requested by Lender 1o perrect and continue Lender's lisr un he Real Property. Trustor shall
rairnburee LJndar tor &Il toxes, as described below, together with all expenses incurred in recording, perfacting. or sentinuing this Deed
of Truat, ingluding without hmitation all taxes, fees, documerntary stamps, and othet charges for racording or registaring this Deed of

Trust.
Taxes. The|following shell constitute taxes to which this section spplies: {1) a speeific tax upon this type of Dead of Trust of upon
all or any part of the indebtedness secured by this Deed of Trust (2) a specific tax on Truster which Truster is authorized er
requirad tv gedust from payments on the indobtodneas secured by this typs of Deed of Trust: (3) atax on this type of Deed of Trust
chargeable against the Landor or the holdar of the Note; and (4) @ gpacific tax on ail or any portion of the Indebtedness or on
payments of principal and intarest made by Trustor, . ) )
Subzegueni [Taxes. 1f any tax ta which thia sootian spplies ie enacted subsequent to tha date of this Desd of Trust, this event ghall
e effect as an Event of Default, and Lendar may exercige any of all of its available remadies for en Event of Defauit as

have the sain
Trustor either (1) pays the tax hefore it becomes delinquent, or (2} contests the tax as provided abova in the

provided below unless
Taxea and Lians section and denosits with Lender cash or a sufficient cofporate surety bond or other security satisfactory to Lender,

SECURITY AGREEMENT:; FINANCING STATEMENTS. The following provisions relating to this Deed of Trust as & security agreament é&re a
part-of this Deed of Trust:

Sacurity Agreament. This Instrument éhall cunstitule 8 Security Agresment to the extent any of tho Property comgtitutas fixtures, and
Lender shalll have alt of the rights of & seeured party under the Unifarm Cornmareial Code as amended frof time to time.

Sacurity Interest. Upon request by Lander, Trustor shall take whatover action is requested by Lender to perfect and continue Lender's
security Interest in the Rents and personal Properiy. Tiusiw shall reimburse Lendst for all cxpenaca ineurred in perfecting or
continuing this security interest, Upon default, Truster shall not remove, savar or datach the Personal Praporty from the Property,
Upon defeult, Truster shall assemble any Personal Property not aftixed to the Propetty in a manper and at a place reasonably
convenient 1o Truetor snd Lender and rmake it available to | endar within three 13) days after receipt of written demand from Lender to
the extert permitzed by applicable law.

Addrasses. | The mailing addresses of Trustor (debtor) and Lender (zecured party) from which information concerning the security
intereat ng:od by this Desd of Trust may be obtained (aach as required by the Uniform Commercial Codel are as stated on the trst

page of this|Deed of Trust. '
FURTHER ASSURANCES; ATTORNEY-IN-FACT. The tellowlng provisions relating to further assurances and gttormey-in-fact are a part of
shic Doad of Trugt: ‘
Further Agatirancas. At any time, and from tirme to time, upan reguest of Lender, Trustor will make, execute and deliver, of will gause
1o be mado executed ar defiverad, to Lender or to {ender's designea, and when requested by Lender, cause 1o be filee!, recarded
refilod, of rdrocorded, e the cane may be, at such times snd in guch afficns and places as Lender may deem appropriate, any end aI'l
such mong{ges, deads of trust, security deeds, secutity agreements, financing statements, continuation staternants, instrumenta of
further assurance, certificates, and other doguments as may, in the sole opinion of Lendar, be necessary eor desirable i ordar to
offectuste, bomplete, perfect, continue, or preserve {1} Trustor's obligations under the Note, this Deed of Trust, and the Related
Doeutmonis) and (21 the fiens and gecurity intarests created Dy s Deed of Trust as 1irsT and prior liens en the Properiy. whaether
now owned or hereafter acquired by Trustor. Unless prohibited by law of Lender agrees to the centrary in writing, Trustor shall
reimburse Lender for all costs and expenses incurred in connection with the matters referred to in this paragraph.

Attornay-inFact, If Trustor fails to do any of the things retarred to in the prageding paragraph, Lender may do so for and in the name

of Trustot gnd at Trustor's expgnse. For such purposes, Teustor hareby irrevocably appoints Lender as Trustor's attornay-in-fact for

the purpose] of making, axscuting, delivering, filing, racording, and doing all othat things as may be necessary or desirable, in Lender's
sole opinion, to accomplishy e mattars referred to in the preceding paragroph.

FULL PERFORMANGE. If Trustor pays all the Indebtedness when due, and otherwise performs all the obligations imposed upon Trustor

under this Deed| of Trust, Landar shall execute and delivar to Trustes & raqueat for full reconveysnce and shall execute and daliver o
Trustor sultable [statsments of termination of any finansing atorcmaent on file ovidancing Lender's essurity intorost in the Rants and tha
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Parsonal Propafty Lendat may charge Trugtor & reasonabie reconvayanca fee at the tirme of reconveyance.
EVENTS OF DEEAULT. Each of the foliowing, at Lender's option, shal aanstitute an Event of Datauit uride thia Deod of Trust!

Payment Default. Trustor tails to make Bny payment when du
Other Detaults. Trustor falls o cumply with or to perform any other term,
Trust or b ar'w of the Related Doguments or 10 cormply with or to perform &ny taren,
other agrsantnt between Lander snd Trustor.

Complianca etault, Failure to comply with auy uther term, obligation, covenan
or in any of the Relatad Dopuments.

Dafault on Qther Payments, Failure of Trustor wit
insurance, of any other payment necessaty 1o prevent fiing of ur
Envirenmental Default, Failure of any party to comply with or perform whan due any term; obligation, covenant o cendition sontained
in any envirgnmantal agreement axecuted in connectlon with the Froperty.
Default in:Favor of Third parties. Should Trustor default under any Joan, axtansion of credit, sacurity agresment, purchage or gales
agreement, br any other agroement, i favor of any other creditor or person that may meterially affect eny of Trustor’s property of
Truster's abjlity to repay the Indebtedness or perform thelr respective obligations ander this Deed of Trust or any of the Related

Doguments,

False Stataments. Any warranty, represantation or state
Dead af Trust or the Related Documents is false ot misleading in any material respect,
becomes false or misleading at any tirne thoreatter,

Dead of Trust o any of the Related Decuments cesages 10 be in full fores and effect lincluding fatlure
1id and perfectad security interest or lien) at any time and for any reason.

Insolvency. |The dissolution or termination of Trustor's exigtence as a going business, the insalvaney of Trustor, the appointment of 2
receiver for| any part of Trustor's property, any essignment for the benafit of creditors, any type of crediter workout, or the

commencerient of any proceading under eny bankruptcy or insalveney laws by or against Trustor.

Creditar or lJorfeiturB Procaedings. Commancament of foreclesure or forfeiturs proceedings, whethar by judiciel praceeding, self-help,
repossesgiop or any other methed, by any erediter of Trustor or by any governmantal agency against any property sacuting the
indebtadness, This Includes & gamishment of any of Trustor's accounts, including deposit accounts, with Lender., However, this
Event of Detault shall not apply i there is a good faith dispute by Truster s to the validity or regsonablanass of The slaim which ts the

basis of the craditor or forfeiturs proceeding and i Trustor gives Lendet written notice of the creditor or forfelture proceeding and

deposits with Lender monies or @ sur

discretian, ds being an adequate roserve Wi Lund for the dispute.

Any braach by Trustor under the terms of any other agreement betwaen Trustor and Lender that is not
any agrasment congerning any indebtedness or other

& under the Indabtedness.

obligation, eovenant or condition contained In this Deed of
obligation, covenant of sondition corttained in any

t or condition ¢entained in this Nend of Trust, tha Note

nin the time required by shic Deed of Trust to make any payment for taxes of
to cljvet discharge of any lien.

mant made or furnished to Lender by Trustor or on Trustor's behalt under this
sither now or at the time made ot furnished or

Defsctive Collateralization. Thig
of any collaters! dosument 10 create a va

aty bond for the craditar or forfeiture proceeding, in B0 armount determined by Lander, in its sole

Breach of Other Agreement.

remediad within any grace period provided thersin, including without limitation
obligation of Truster 10 Lender, whether cxisting now of iatar.

Events Affegting Guarantor. Any of tha preceding events occurs with respect to any Guarantor of any of the Indebiedness or any
Guarentor dies or becomeas incompelent, or ravekes or disputes the validity of, or liability under, any Guaranty of the indebtedness. In
the event of 8 ogah, Lender, at itz oplivry, Ny, but shall not be requirad o, permit the Guarantor's cetate to agsums uneonditionally
the obligatians arising under the guaranty in a manner satisfactory to Lender, and, in clolng so, cure any Event of Default.

Adverse Chbnge: A material adverse ghange ocurs in Trustor's financial condition, oF iender beliaves the prospect of paymant or
performancé of te Indebtedness 1s impaired. ,
Right to Cure, It any default, other than & default in payment is curable and if Truster has not been glven a notice of @ breach of the
same provigion of this Deed of Trust within the prasceding twelve (12) months, it may ba cured if Trustor, after receiving written notice
from Lender demanding cure of sugh cefault {1) cures the detault within filwen (18) Jays; w (2) H the cure requires moere than
fittaen (15)|days, immediately initiates steps which Lender deems in Lendar's sole discretion to be sufficient to cure the defsult and
theresfrer dentinucs and completes all reazonable and necessary steps sufficient to produce compliance ag soon 83 reasonably
practical.

RIGHTS AND REMEDIES ON DEFAULT. If an Event of Default occurs under this Deed of Trust, at any time thereatter, Trugtes or Lender

mray exercise any one af mero of the following rights and remadies:

Election of Remedies. Election by Lender to pursue eny remedy shall not oxclude pursuit of any othaf remady, and an elsction 1o make
expenditures or to take aation to perform an ebligetion of Trustor under this Desd of Trust, aftar Trustor's feilure to perform, shall not
affect Lender's right to declare @ default and exercise its remedies.

Faraclosure| by Sala, Upen an Event of Default under this Deed of Trugt, Benaficiaty may declare the antiré indebredness secured DY
this Desd of Trust immediately due and paysble by delivery to Trustee of writtan declaration of default end demand for sale and of
written natico of default and of alection 1@ cause to me sold the Property, which motics Trustee shell ceuse to be filed for recerd.
BeneTiciary [alae shall dopoait with Trustee thic Deed of Trugt, the Nota, other documents faf wetad hy Trustee, and all dacumants
avidancing éxpenditures securad heraby. After the lapse of such time 28 may then be requirad by faw following the recordation of the
notice of dbfault, and notice of sale having been given as then reguirad by law, Trustee, without detmand on Trustor, shall sell the
Property &t|ihe time and place fixed by it im the notice of sale, either as a whole or in seperate parcels, and in guch order am jt may
datsrmine, 8t pubfic auction 10 the highest pidder for cash in lawful monay of the United States, payable at time of sale. Trusiae May
postpone shle of all or any portion of the Property by public announcement st such time and place of gale, end from time to time
theresfter hay postpone auch cale by public ennouncemsnt at the fime fixed by the preceding postponament in accordance with
applicable low.  Trustoe ghall deliver to such purchaser it dasd convaying tha Proparty so sold, but without any covenant of
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wareanty, @xpress of implied.

ANY person,
Trustpe and
peyment of:

at the data hpreof: all other sums {

Judiclal Foraciosure, With respect to ail or any po
gale to forecloss by judicial foreclosure in accordance with and to the full

UGC Remedies, Vith respect 1o all or any part ol the Personsl Property,
jhe Uniform Cornmarclal Gode, imcluding without limitatian the right to recover any dafic

party under
extant provi

Collect Rants. Lender shail have the right,
ding smounts past due end unpaid, an
In furtherande of this right, Lender may require any tenant or other usef of the Property to

Rents, inclu

tu Lender.
instruments

tenants oF Q
whather oF T

The racitals in sugh deed of any matters or facis shall bs conclusive proof of the truthfulness thereot.
wstuding Truster, Trustec of Banoficiary may purchase st sich «gle.  After deducting all costs, fees and expensas oOf
of this Trust, including cost of evidsnce of title in sonnection with sale, Trustee shall apply the preceads of sale to
all sums expendad under the tarms hareof, not then repaid, with accrued interast at tha amount allowed by law in effsct
nah secured heraby; and the remainder, if any, 1o the person of persong Jagally entitled thereto,

rt of the Resl Property, Lender ghall have the right in lieu of foraclosure by power of
axtant provided by California law. i

Londor shall have all the rights and remadins of & securad
jency in the manner arid to the full

od by Califernia law,

without noticae to Trustor o take possession of and managa the Property and collect the
d apply the net proceads, over and sbove Lender's cogts, against ths Indabtadnass.
make payments of rent or use fees directly
¢ the Ronts arw acliocted by Lemder, then Truster Irrevacably dasignates Lendsr as Trustor's sttorney-infact to sndorse
received in paymant thereof in the name of Trustor and to nagotiate the same and collect the proceeds, Payments by
ther users to Lender in response to Lender's demand shall satisfy the obligationa for-which the payments are made,
ot any propar grounds for the demand existad, Lender may exercise its rights under this gubiparagraph either in perzon,

by agont, ofjthrough & racaiver,

Appoint Rec
tha power te protect and presorve the Propenty, t0 op
the Property| and apply the proceeds, over and above the cost of the recervership,

without bond if permit
Property exceeds the indebtedness by 2 subsstan

recaiver.
Tendncy at

othorwise becomes entitlad t0 possession of the Froperty upon default
Lender or th

(2} vacate

Other Remedies, Trustes or Lender shal

or In equity,
Notica of S

time after which any private sale or other Intonded dispositie

biver. Lender shall have the right 1o have a receiver appointed 10 toke pogsession of all or any part of the Property, with
erate the Property preceding foreciosure or sale, and to collect the Rents from
against the indebtadness, The recelver moy scrve
tod by law. Lendet's right to the appeintment of & raceiver shall exist whather or not the apparent value of the
tigl amount. Employment by Lander shall not disqualify 8 person fram serving as #

sssion of the Proparty after the Property ls sold 88 provided above or Lender
of Truster, Trustor shall become & tenant at sufferance of
| far the use of tha Property. or

Sufterance. If Trustor remains in poss

purchuses vl the Property and shall, at Londor's eption, oither (1) pay a reasonable renta
e Property immediately upon the demand of Lander. ,
| have any other right of ramedy provided in this Dead of Trust or the Nota of avallable at law

tor remsonabile notice of the time and place of any public sale of the personal Property or of the
n of the Personal Property is t© ba mada. Reasonable notice shall meen

at leagt ten (10) days bofore Uw e of the sele or diaposition: Any stla af the Pergonsl Property may be rade in

ta. Landor shell give Trus

notice giver

eonjunction with any sale of the Real Property.

Sale of the|Property, To the pxtent permitted by applicable 1aw, Truster hereby walves any and afl rights 10 tigve the Proparty
marshalled, | In exgrcising 18 rights ang remedics, U Trustee or Lender ahall be free to scll all or any part of the Proparty togother or

saparately,

n one sale or by separate sales. lendar ghall be entitled t© bid at any public sale on all or any portion of the Property,

Attorneys' Fees; Expenses, If Lender institutes any suit or action 1o enfarce any of the terms of this Deed of Trust, Lender shall be

antlitled 1o N

court action]

necessary a
on damand
include, witl
whether of
vacate any
records, ob
Trustee, 0
law,

Rights of Tr

POWERS AND
Deaad of Trust:

powars of 1
actions Wit
the Real Pr
restriction &

hoaver SUCH SUIM as the court may poludga reasunuble as altorheys' fees at trial and upen eny gppoal, Whother aor net any
is involved, and to the extent not prahibited by few, all reasonsble expenses Lender incurs thet in Lender's opinion are
k any time for the protaction of its interest or th enforcement of its rights sholl become 2 part of the Indebtednass payable
lnd Ghall bear intarest at the Noto rate from the date of the expanditure until rapaid. Expensss coverad by this paragraph
hout limitation, however subject to any limits under applicable law, Lender's attarneys' fees and Lender's logal expenses,
ot there is & lawsuit, including attorneys’ fees and expenses for bankruptcy proceedings (including efforts to modify or
suternatic sty of injunction), appesls, and any anticipated post-judgment collection servigas, the cost of searching
gining title reports lincluding foraciosure reports}, surveyors’ repons, and sppraisal fees, title insuunve, and {ees fur the
the extent permitted by applicable law. Trustor glso will pay any court costs, in eddition to all other sums provided by

Ustaev. Trustee shall have all of the rights snd dunes ot Lender as sot Torth In thig section.
BLIGATIONS OF TRUSTEE. The following provisions relating to the powers and obligatinng of Trustee are part of thig

Frustee, |n addition to all powers of Trustoe arising @s a matter of law, Trustee shall have the power 0 take the following
raspect 1o the Property upen the written request of Lendar and Trustor: (g) join in praparing and filing a map or plat of
bperty, including the dedication of streets or other rights to the public; (b} join In granting any easemant or cresting any
n the Real Property; and {c) join i any subordination or other agreement affoqlng rhis Deed of Trust or the interest of

Lander und

Obligations
of any act!
Trustse.

Truztea. 1|
torth aboveé
shall have 1
law.

Lr this Deed of Trust.

o Notify. Trustee shall not be obligated to notify any other party of & pending sale under any othet frust deed or Han, of
hn or proceeding in which Truster, Lender, of Trustee shall be a party, uniess the agtion ar proceeding lg brought by

ations raquired for Trustec under applicable law, In gddition to the rights and ramadies sat
rt of the Property, the Trustoe ahall have the right to foreclose by notice and sale, ana Lender
h and 10 the full extant provided by applicable

rustee shall meet all qualific
with respect 1o all or any p8
ha right to foreclose by judicial foreclosure. in sithar case in accordance wit
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SUCGBsE0Y TJustee. Lendar, at Lender's option, may from time to time appoint & sutcessor Trustse to any Trustee appointed under
ackmowledgad by Lender end recorded in the office of the recorder of Riverside

this Deed of|Trust by an Inetrument sxecuted and
County, Steie of California. The instrument shall contain, in addition to all other matters required by state law, the names of the

original Lendbr, Trustes, and Trustor, the book and page where this need of Trust is recorded, and the name and address of the
successor frkstes, and the instrument shall be exscuted &nd acknowledged by Lender of itg SLCCESSOrS i intorest. The successor
wustea, without conveyance of the Property, shall succeed to all the title, powelr, and duties conterred upen the Truslee in this Dead
of Trust and| by applicable law. This procedure for substitution of Trustee shall govern 10 the sxclusion of all other provisions for

substitution.

Aceeptance by Trustee.

record as prdvided by law.
NOTICES, Any natice ranuirad To be given under this Deed of Trust shall be given in writing, and shall be effactive when actually delivered,
when actually recaived by telefacsimile {unless otherwize required by law), when deposited with a nationally recognized overnight courier,
or, If malled, wheh depesitad in the United States mail, as first class, partified of registered mail postage prepaid, directed to the addresses
shown near the Heginning of this Deed of Trust. Trustor requests that copies of any natices of default and sale be directed t0 Trustor's
address shown near the beginning of this Daed of Trust. Al copies of nolives of foreclosure from the holdor of any liep which has priority
over this Desd og Trust shall be sent to Lendet's address, 4s gshown near the baginning of this Daed of Trust, Any party may change its
addrass for noticds under this Deed of Trust by giving formal written notice to the ether parties, specifying that the purpose of the notice is
to ohange the party's address. Far notice purposes. Trustor sarees 1o keep Lender informod at all times of Trustor's current address.
Unless otherwise|provided or required by law, if there ia more than ene Trustor, any notice givan by Lender to any Trustor is deermed to be

notice given to aff Trustors.
ETATEMENT OF [OBLIGATION FEE. | pnder may collsct & fee, not to exceed the maxiraum amount permitted by law, for furnishing the -
gtatement of obligation as providad by Section 25473 of the Civil Code of California.

MISCELLANEQUS PROVISIONS. The following miscellansous provigions gre a part of this Desd of Trust:

5. This Deed of Trugt, together with any Related Documarnts, constityles the entire understanding and ogroemont of the
his Dead of Trust, No ajteration of or amendment to this Daed of Trust ghall ba effective uniess
be charged or bound by the altaration or amendmeant.

Trustes accepts this Trust when this Dead of Trust, duly executed and acknowledged, is made 3 public

Amendment’
partios s to the matters set forthin t
given in writing and signed by the party or parties sought to
Annual Reparts. If the Property is used for purposes other than Trustor's resldence, Trustur shall furnish to Lendsr, upeon requeat, o
cortified statement of nat aperating inseme received fram the Propsrty during Trustor's previous fiscal ysar in such form end detail as
Lender shall require. "Net operating incorne” shall mean all cash receipts from the Property less all cash expenditures made in

connewion with the eperation of the Propatty.

rpe that all disputes, claims and controversies between thern whether individual, jeint, or clase in

Arbitration. | Trustor and Lender ag
nature, arisng from thia Doad of Trust or otherwise, ingluding without limitation contract and tort disputes, shall be arbitrated

pursuant 1o[the Code of Prouedure of the National Astitratlon Forum in offect at the time the alaim Is filed, upos raguast of aither
party. No uet to take or dispose of any Property shall constitute a waivar of this arbitration agresment or be prohibited by this
arbltration agreement. This includes, without limitation, obtaining injunciive refiaf or a temporary restraining order; invoking 8 powaet
of sale undey any deed of trust ot moripage; obtaining a writ of attachment or imposition ot & receiver; or axefcising any rights relating
to personal jproperty, including taking or disposing of such property with or without judicial process pursvant 10 Article. 9 of the

Unitosm Commercial Code, Any disputes, claims, or controvarsies concerning the lawfulness or reasonableness of any act, of
exercise of iny right, concarning any Property, including eny claim to rescind, reform, of otherwlse modify any agreement relating to
the Property, shull ulse b arbitrated, provided hewever thot no arbitrater shall have the right or the power to snjoin ar rastrain Any act
of any party. Trustor and Lender agrea that In the event of an action jor judisial foreclosure pursuant to California Code of Civil
Procedure Section 726, or any similar provision in any other stata, the commencement ot such 8n action will not constitute 3 waiver
of the right|ta arblrate and the court shall refer to arbitration as much of such action, including counterclaims, as lawfully may be
\thitration, Judgment upon any award rendered by any arbitratar may ba entered in any court having jurisdiction. Nothing
ty from seeking aquitable relief from a court of competent jurisdiction. The statute of
Umitations, bstoppel, waiver, taches, and similar docttines which would otharwise be upplicable in an action prought by a party shall
be applicabll in any arbiraton progeading, and Lhe conmuencement of an arbitration procasding shall be deamod the eemmencoment
of an actionl for theae purposes. The Federal Arbitration Act shall apply to the construction, interpretation, and enforcement of this

arbitration provision.
Caption Hed aings. Caption haadings in tis tead uf Trust wre for culivenignce purposes only and @re mot to bo used to interpret of

define the provisions of this Daad of Trust. )

Merger. There shall be no merger of the interest of estate created by this Deed of Trust with any other interest or estste in the
Property at any time held by er for the henclit ot Lender in any capacity, without the writtén consent of Lendar.

Governing Uaw, This Daed of Trust will be governad by federal low applicable to Lender and, to the extent not presmptad by federal
law, the lawa of the State of California without regard to ita contlicts of Jaw provisions. Thig Deed of Trust has been accepled by

Lendat in 1lje Stafe of Callfornia.

Cholce of Venus, If there is a lawsult, T
ANGELES Clounty, State of California,

Mo Waiver by Lander. Lender shall not e deamed to have waived any rights under this Desd of Trust unless sueh waiver is glven in
signed by Lender, No delay or omission on the part of Lander in exercising any right shall oporate as & waivar af such
right or any| other right. A walver by Lender of 8 provision of this Deed of Trust shall not prejudice or constitute 8 waiver of Lender's
right otherwise to demend striet compliance with that provision or any other provision 0f this Deed of Trust, No prier waiver by
Lender, nod any course of dealing between Lendar and Trustor, shall constitute a waiver of eny of Lender's rights or of any of
Trustor's obligations as to any future ramsactions. Whenever the congent of Lender i required under this Deed of Trust, the granting
af such oemment by Lender in any immtanee shall not constitute continiing consent to subsaguent instances whers such consent is

referred 10
in thiz Deed of Trust shall preclude any par

rustor agress upon Lender's request to submit to the jurisdiction of the courts of LOS

writing and
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nsent may be granted of withheld in the sole discration of Lender.
Severability. | If a court of competent jurisdiction finds any provision of this Beed of Trust w by ilegal, invelid, or unanforocoble oz to
any cirgumstance, that finding shall not make the offending provision illagal, invalid, or unenforceable as te any other circumstance. i

tensibla, the otfending provision shall be considared modified 3o that it bacomes legal, valid and enforcaable. If the offending
provision capuot Ly a0 rmodified, it shell be considarad deleted fram this Deed of Trust. linlems otharwise reauirad by law, the

illegality, invalidity, of unenforceabliity of any provision of this Deed of Trust shall not &ffect the legality, validity o snforceability of
any other provision of this Desd of Trust.
Successors and Agsigns. Subject v any himitations stated in this Dacd of Truet on tranetor of Trustor's intarest, this Deed of Trust
chall ba binding upun and inure to the banefit of the partiss, thalr succsssars and assigns, i ownership of the Property becomes
vestad in & parson other than Trustor, Lender, without notice to Trustor, may deal with Trustor's successors with rafarence to this
Desd of Trust and the Indehtadnass by way of ferbearance of axtansion without releasing Trustor from the obligations of this Deed of
Trust or liabifity under the Indebtedness.

Time ig of the Essence. Time is of the essenca in the performanca of this Deed of Trust.

DEFINITIONS. The fallowing capitalized words and tarms enail heve the followiny mesnings when used in thiz Deed of Trust. Unloss
spacifically stated to the contrary, sll ratarences to dollar amounts shall mean amounts in lawful money of the United States of Americs.

Woerds and terms used in the gingular shall include the plural, and the plural shall include the singular, as the contaxt may require. Words .
and terms net ottherwios defined in this Desd of Trust shall hava tha maanings attributad to such terms in the Uniform Comrnercial Code:

Benaficiary. | The word "Beneficiary” maans METRO UNITED BANK , and its successors and assigns,

Borrower. The word "Borrower” means CA KABIR, INC., A CALIFORNIA CORPORATION and inciudes all co-signers and so-makers

signing the Note and all their successors and assigng.

Paad of Trust. The words "Dead of Trust” mean this Doed of Trust among Trustor, Lander, and Trustes, and incluces without

limiration all|assionmant and security interest provisions relating to the Personal Property end Rents. .

Default. The word "Default" moaans the Detault set forth in this Deed af Trust in the gection titled "Defaalt”™.

Environmentai Laws. The words "Environrental Lews" mean any and all state, federal and locs! statutes, regulstiona and ordinancos
relating v jUre protection of human hesith or the oavirenmont, including witheue limitatior tha Camprehensive  Environmantal
Response, Compensation, and Liability Act of 1080, as amended, 42 U.5.C. Sactien 9601, et seq. ("CERCLA™), the Superfund
Amendments angd Reautherization At of 1988, Pub. L. No, 92-488 {"GARAM), the Hazardous Materisls Transportation Act, 49 US.C.
Section 1801, et seq., the Resource Conservation and Recovery Act, 42 U.8.C. Section 8907, et sed., Chepters 6.5 through 7.7 of
Division 20]0f the California Health and Safety Cods, Section 25100, at seq., of other apploabie SR of tederal laws, rules, o
regulations adopted pursuant thereta. '

Evant of Dafault. The words "Event of Default" mean 8ny o
dafault sectlon of this Deed of Truat.

Guarantor, [The word "Guerantor” means any guarantor suraty,
Goaranty. The word vGuaranty” means e guaranty from Guaranter t& Lender,
the Note.

required and fin afl cases such ¢o

¢ the events of default sst forth in 1his Deed of Trust in the events of

or socoramodation party of any or all of the Indebtedress.
including with eut limitstion & guaramty of all or part of

Hazardous Substances. The weords "Hazardous Substanees™ mean materials that, because of their quantity, congentration of
physical, chemical or infactious characteristics, may caust wi puss a present or potentiel hasard 0 hunnon hoalth or the environmant
when improperly used, treated, stored, disposed of, genarated, manufaciured, transperted of otherwisa handled, The words
*Wazardous| Substances” are used in their very broadest sense and incluge without limitation any and all hazardous of toxic
substongos] materials er waste as defined by ar ligted undnr tha Environmental Laws., The term “Hazardous Substances” also

includes, without limitation, petrolaurn and petroleum by-preducts or any fraction thereof and asbestos.

improvements. The word "Improvements” means all axieting snd future improvaments, buildings, structurés, mobile homes affixed on
tho Real Prdperty, facilities, additions, replacements and othar aanatriction on the Real Proparty.

Indebtedneds. The word "indebtedness” means ali principal, interest, and other emounts, costs and expanses paysble under the Note
or Related %ccumants, together with gl rerewals of, extensions of, modifications of, censofidstions of and substitutions for the Note

or Ralated Mocumants snd eny amounts axpantad ar advanced by l.ender to dischargs Trustor's oblications or expensss Incurred by
Trustes or Uender to enfores Trustor's obligations urder this Deed of Trust, together with interest on such amounts 23 providad in this

Deed of Trust.
Thb word "Lendar” meane METRO UNITED BANK | ita suceassors and assigns.

Note, The word "Note" means the promissory note dated Margh 17, 2008, in the original principal amount of

45 635,000.00 Hom Trustor to Lender, together with all ranewsls of, extensions of, modifications of, refinancings of,
conselidatigna of, and cubetitutione for the promiscery note of agresmant. NOTICE TO TRUSTOR: THE NOTE CONTAINE A

VARIABLE INTEREST RATE.

personal Property. The words »personal Property” mean all equipment, fixtures, and other srivles of personal property now or
hereafter oyvmed by Truster, and now eor horoafter attached or affixed to the Real Property: togathar with all accessions, ‘parrs, and
additions td, 8l replacements of, and all substitutions for, any of such property; and together with al proceeds (including without
fimitation ali inzurance proceeds and refunds of premiums) from any sale of other disposition of the Property. The words "Personal
Property” dso include all tengible and intangible items obtained or owned by, or in the posaession of Trustor that are directly or
indirectly rellated the acquisition, development, dasign, construction, permitting, marketing, or habitation of the Real Property of the
imprevements to be conetructed on the Resl Praperty, whethar heretofora or hersafter issued prepared, or oxecuted, including
without liritation all permits, licanses, authorizetions and approvals, trademarks and tracenames, and any and all land uso
entitlementl, devaiopment rights, sewer sapacity, apprevolo, danaity allecatione and other righita or approvale relatimg to.ar atthorizing

Londer.
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the devaloprJ\em or ocoupancy
amd ypecificdtions, relating to the Proport

proparty. The word "Properiy” means co

Raal Prof1é

Related Documents. The words

agreemants,

whathar now
environment

Rents. The

derived from

Trustee, Th

any substitu

Trustor. The

. TRUSTOR ACKN
INCLUDING THE

of the Property, plus ait wiility or other deposits, relmbursement rights, studies, tests, contracts, plans

y and Improvemants.

llectively the Real Property and the Personal Propérty.

intarests and rights, as further described in this Deed of Trust,
"Related Documents” maan all promissory notes, crodit agreements, loan agreements, security
sacurity deeds, collateral mortgages, and gl othar instruments, Bgreerments and documents,

ith the Indebtetness; except that the words o net mean any guaranty or
exeouted in connection with the indebtedness.

income, issuas, royalties, profits, and other benefits

. The words “Real Property” mean the real property,

deads of trust,
executad in connestion W
hereafier existing,
and future leases, rents, revenues,
ash procesds of the Rents.

whoze address is 500 N. Central Av

mortgages,
or herasfter existing,
b agreement, whather now or

word "Rents™ means all present
tha Praparty together with the ©
s word "Trustee" maans Ticor Title Cornpany,
@ Of FUCCassOr trustees.

werd "Trustor® means CA KABIH, ING., A CALIFORNIA GORPORATION.

DWLEDGES HAVING READ ALL THE PROVISIONS OF THIS DEED OF TRUST, AND TRUSTOR AGRE
UARIABLE RATE PROVISIONS OF THE NOTE SECURED BY THIS DEED OF TRUST.

enue, # 500, Glendate, CA 81203 gnd

£S TO ITS TERMS,

TRUSTOR:
CA KABIR, INC., A CALIFORMA CORPORATION
By: )

Rajerdra K, Bhakia, Brosdent of CA KABIR, WNC., A CALIFORNIA

CORPORATION .

CERTIFICATE OF ACKNOWLEDGMENT
STATE OF )
} 88
COUNTY OF }
On , 20 before me,
(hera insart name and title of the officer]

- personally appeJ
parson{s) whose
his/har/thair atth
which the persorn

WITNESS my ha

Signaturg

proved to me on the basis of satisfactory evidence) tv be the
d acknowladged to me that he/shefthey exeouted tha seme in
the personis), or the entity upon behalf of

hakta, persenally known to me {or
name(s) is/are subscribed to the within instrument ap
orized capacitylies), and that by his/het/thelr signaturels) on the ingtrument
(e) soted, exesuted the instrumant, :

red Rajendra K. Bl

nd and official seal,

{Seal)
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TR TN
0,

(DO NOT RECORD)
REQUEST FOR FULL RECONVEYANCE

[To be used only- when obligations have been pald in full}
To: i ’ , Trustee

and holder of all Inclebtadness secured by this Deed of Trust. Al sums segured by this Deed of Trust
At to you of eny sums owing to you under tha tarme nf this Nand

The undersigned fis the legal ownar
have been (Ully prid and satisfied. Yeu are hereby dircotedd, upon payrma
of Trust or pursuant to any applicable statute, ta eangel the Note secured by this Dead of Trust (which is deliverad to you together with

this Deed of Trust), end to reconvay, witholt warranty, to the partias designated by the terms of this Deed of Trust, the astate now held
by you undar thig Deed of Trust, Please mail the reconveyance and Related Documants ta! .

Baneficlary:
By:
Ita:

Data:

—— -
LASER PRO Lending, Var. 5.30,10,007 Cobh Hartsnn Einanaiet Snnkians, I8C, 1957, 2000, AN RigAte Rapatewd, - 64 LAGENLPLAGDY.FC TTLDAA TR-d8

136



1D

ove are for Lendar's use only and do not limit the applicability of this document to any particwlar lean of item,
Any itam abave containing "***" has bean oraitted duse 10 text length lirnitations.

.::Qp! cibabichts l n i
rences in the boxes ab

A5
Ratfe

Borrower: A KABIR, INC., A CALIFORNIA CORPORATION Lender: METRO UNITED BANK
3020 West Ramsay St - ALHAMBRA OFFICE
Banning, CA 82220 1101 WEST VALLEY BOULEVARD
ALHAMBRA, CA 21803

{626) 943-1138

THIS CONSTRUCTION LOAN AGREEMENT dated March 17, 2008, is made and axecuted between CA KABIR, INC., A CALIFORNIA
CORPORATION {*Bormower”) and METRO UNITED BANK {"Lender™) on the following terms and conditions. Borrower has applied to Lender for
ono or mers joans for purpoges of constructing the Improvements on the Roal Bropetty daseribed below. Lenter is wiling ta lend the loan
amount to Borrower solely under the terms and conditions specifled In this Agreement and in the Ralated Documents, to sach of which Borrower
agress. Borrower undarstands and agroos that: (A] In grenting, renswing, or axtanding any Loan, Lender is relying upon Botrower's
representations, warrantivs, and agreements s set forth In this Agreemant, and (B) all sueh Loans shalt be and remain subject to the terms

and eonditions of this Agreement,
TERM. This Agreement shall be effective s of March 17,.2008, and shall continue In full force and pfact untll such time as all of Borrower's
Loans in faver of Lender have been pald in full, inciuding principal, intersst, costs, expenses, atiorneys' fees, and other fees and charges, of

until September 20, 2008,

ADVANGE AUTHORITY, The following parson or persons are aut
until Lender raceives from Borrowar, at Lender's address shown above, written .notica [

President of GA KABIR, INC., A CALIFORNIA CORPORATION. ,
LOAN. The Loan shall be in Bn amount ot to exceed the principal sum of 1.5/ $5,835,000.00 4nd shall bear interest on so much of the

principal sum as shall be advanced pursuant to the terms of this Agreement and th elatad Fents, The Lemn shall bear intereston gach
Advance from the date of the Advance in accordance with the terms of the Note, Borowet shell use the Loan Fumds solely for the payment of:
{A) the costs of constructing the improvements and eguipping- the Project in sceordance with the Corstruction Contract; (B) other costs angd
expenses incurred or to be incurred in connection with the construction of the Improvements as Lendas In Ite sole disgretion shall approve; and
(C) 18 permiwed by Lunder, insivsl due under tha Note, insiuding oll oxpenaod and sll loan and commitment fours described in this Agrapment.
The Loan amount shall be subject at all imes to all maximum limits and conditions set forth in this Agreement of in any of the Related
Documents, including without limitation, any limits relating to Joan to value ratios and acquisition and Project ¢osts.

PROJECT DESCRIPTION., The word “Frujgel® @s used in thia Agroement moona tho senctruction and completion of all improvamants
contemplated by this Agreement, including without limitation the erection of the building or structure on the Real Property identlfied to this
Agreament by Botrower and Lender, instafiation of equipment Bnd fixures, landscaping, and all other work necessary 1o make the Projest usable
and somplate for the intended purpozes. The Projent includas t

ha following work:
To construct a 70-room franchise motel {Holiday inn Express), _
_ The word "Property” as used in his Agreement means the Resl Property together with all improvermants, Bll equipment, fixtures, and other
articles of personal property new or subsgquently attacned or affixed 0 the Real Propery. togethe will all eccwssions, parks, and additiona 1o,
and all proceeds {including insuranca procgeds and refunds of premiums) frem

all repiacements of, and all substitutions for any of such property,
any sale or other disposition of such propery. The real estate described below constltutes the Resl Propurty 28 used in this Agreement,

The real estate of its address is commonly Known as:
Real Property Jocated at 3020 West Ramsey St., Banning, CA 92220,
FEES AND EXPENSES. Whether or not the Project shall ba consummated, Borrower shall assume and pay upon demand all out-of=pockat
expenses Inourred by Lender in connaction with the preparation of loarn dacuments and e raking of the Loan, iuiuding without liritation the
foliowing: {A) sl closing costs, loan fees, and disbursements; (B} all expenses of Lander's legal counssl; and (C) all title examination {ees,
fitle ingurance premiums, appraisal feas, survey costs, required fees, and filing and recording fees.
NO CONSTRUCTION PRIOR TO RECORDING OF SECURITY DOCUMENT, Borrower Wil not permit mny work or Meieraks 1w be furnished in
connection with the Projest until {A) Berrower has signed the Related Documents; (B} Lender's mergage of deed of trust and ether Security
Intarests in the Proparty have baen duly recorded and periecred; (G) Lender has been provided avidence, satisfactory to Lander, that Borrower
has obtained all insuranec roguirod under thie Agreament of any Related Mocurmants and that Lenda' s Hans on the Proparty and Improvements
are valid perfacted first liens, subject only to such exceptions, it sny, acceptable to Lender. .
AEPRESENTATIONS AND WARRANTIES, Borrower ropresents and warrants to Lander, as of the date of this Agteement, S of the date of each
dishursement of loan pruseeds, as of the dete of any rencwal, oxtonsien or modification of any Loan, and at all times any Indshiednets eXists:
Organization, Berrowsr is & corporation for profit which is, and at all times shall be, duly organized, validly existing, and in good standing
under and by virwe of the laws of the State of California. Borrower is duly autharized to transact businest in all other states in whiich
Harrower is doing businesas, having obluinod all nesossary filings, gavernmeniol liconsea and spprovale for each state in which Borrower is
deing business. Specifically, Borrower i5, and at all times shall be, duly qualified as a foreign corporation in all states in which the failure to
so gualify would have & meterial adverse effect on its business or financial condition, Borrower has tha full power and authotity 1o own its
proporties and 1o traneact the buminess in which it is prasently sngaged or pregently proposes 10 engags. Borrower masintaing an office at
3020 West Ramsey St Banning, CA 92220, Unless Borrower has designated otherwise in vwiting, the principal office is e office at
which Borrower keeps its books and records including its records concerming the Collateral. Borrower will notify Lender priar to any change
in the location of Borrower's g1at8 of organization et any change in Barrower's name, Banrower shall do all things necessary to preserve
and to keap in full force and effect its existence, rights and privileges, and snall comply with &l regulations, 1ules, widinances, statutay,
orders end decrass of any governmental or guasi-governmental autharity or court applicable to Barrower snd Borrowet's business activitles,

Agsumed Business Names, Baorrower has flled or recordad all documents or filings required by law relating to aif assurned husiness names
used by Borrower, Excluding the name of Borrower, the follawing is 8 compiete iist of al sseUmed Dusingss naroms uiwer which Borrawer

does business: None.

horized 1o requast advances and authoriza payments under the fine of cradit
§ ion of such autherity: Rajendra K. Bhakta,

Authorization. Borrowsr's axecution, delivery, and performance of this Agreement and all the Releted Dotumants have besn duly
and do not conflict with, pegull in @ Violatien af, of constitts 8 QSTEUI undsr (1) any

authorized by all necessary acyion by Borrower | ‘ o
provigion of {a) Barrower's artigles of incorporation or organization, or bylaws, or (bl any agreoment of other instrument binding upen
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Buirwwes o (2} uny law, guveroneital vogulation, cowt degres, or arder applicable to Derrower or 10 Dorrower's properties.

Financial Information. Each of Borrower's financial statements supplied 1o Lendar truly and completely diaclosed Borrower's financlal

condition as of the date of the statement, and thers has been no matarial adverge changs in Borrawer's finanelal condizion subsequent to
the dsiy of the most recent finsncial stutemnent supplied o Lendur, Buiuwet Lias 1u islerial uottingent obligationy sxeopl <9 disclosed in

such financial statements.

Legal Effect. This Agrasment constitutes, and any instrume
delivared will constitute legal, valid, and hinding obligations of Borrower enforcea
1erms. .
Properties. Except as contemplated by this Agreement or as previously disclosed in Borrower's financial statements or in writing to Lendar
and a8 accepied by Lender, and.excapt for property 18X Hens Tor Tixes NOT presently due and payanle, BOITOwWer owne and nag goud Litle
all of Borrowar's properties free and ciear of all Security Interests, and hag not executed any security documents or financing statements
relating to such properties. All of Borrower's aropetties are titled in Borrower's legal name, and Borrower has net used or filed @ fingncing
staremant under any other nama for at laant the tast five (8) years. ]

Except 86 disclosed 1o and acknowledged by Lender in writing, Borrowar reprasents and warrants that: (1) During
the period of Borrower's ownership of the Collatersl, thare has been no usa, generstion, manufacture, storage, treatment, disposal, release
or thragtened release of any Mayardaus Subsranse by Any parsnn on, undee, about or fram any af the Collatarai. (9] Borrnwer hag no
knowledge of, or raason 1o pelisve that there has been (a8} any preach or viclation of any Environmental Laws; (b) any use, generation,
manufacture, storage, treatment, disposal, release of thxjeataned releass of any Hazardous Substance on, ynder, about or frem the
Collateral by any prior owners or occupants of any of the Collateral; or {c) any actual o threatened litigation or claims of any kind by any
person relating 10 such matters. (31 Neither Batrrower not any tenant, contractor, agent or other authorized user of any ot the Collateral
shall use, generate, manufacture, store, treat, dispose of or release any Hezerdous Substance en, under, sbout or from any of the
Collsteral; and any such aotivity shall be conducted in compliance with all applicable federal, stars, ‘and local iaws, regulations, and
ordinanccs, inoluding without limitation all Envirenmental Lewe. Borrower autherizes Lendsr and ite agents 1o enter upen the Collateral to
make such inspections and tests as Lender may deem appropriate to determine compliance of the Collateral with this section of the
Agreement. Any ingpestions or wests made by Lender shall be at Borrower's expense and for Lender's purpesas only and shall not be
construed to create any responaibility or liability on the part of Lender to Bofrowsr of to any other pergen, The tspresentations and
warranties contained hersin are based on Berrawer's due diligence in investigating the Collateral for hazardeus waste and Hazardous
Substances. Borrower hereby (1) rolaases and walves any future ciaims- egainst Lender for indemnity or sontribution in the event
Borrows; becomes liable {or cleanup of other costs under any such laws, and (2) agrees to indemnify, defend, and tiold harmless Lendsr
wysinel any and all sleines, hsses, liabilitios, demages, penalties, and sxpenpes which Lendor may dircetly or indireatly gustain or suffar
resulting from a bresch of this sectien of thg Agregment or as & consequence of any use, generation, manufacture, storage, disposal,
relense or threatened relesse of @ huzardous waste or substance en the Cofigteral. The provisions of this sectien aof the Agresment,
including the ochligation to indemnify and defend, shall survive the payment of the Indebtedness and the termination, expiration or -
satigfaction of this Agreement and shell not be affected by Lender's acquisition of sny interest in any ot the Dollaaral, whether by

fareclosure of otherwise.
Litigation and Claims. No fitigation. claim
against Borrower {8 panding or threatened, and no )
condition or properties, other than litigation, elaims, or other events, if any,
writing.

Taxes. To the best of Borrower's knowladge, all of B
filed, and all taxes, asseesments and other governmental charges ha
Biorrower in good faith in the ordinary course of business and for which adequate resefves have been provided.

Lien Priotity. Unless otherwise previously disciosed to Lender in writing, Borrowar has not entsred into or granted any‘Se_curity
Agreemants, or permitted the filing or awachiment of any Security Intergsts on or affecting any of the Collateral diractly or indirectly
securing repayment of Borrower's Lean and Note, that would be prior or that may in any way be suparior to Landar's Security Intarests and

rights in and to such Coliateral.
Binding Effect. This Agresment, tha Note, all Security Agreements {if apy), and all Related Documents are pinding upon the signers
thereof, as wall 85 upen their SUCCESADNE, rgpregentatives and wsaigns, and are legally enforceabie in accordance with their respective

terms.

Titla to Property. Borrawer has, or on the data of first di

frae and clear of at defects, liens, and enguimbrances, excep
yet delinquent of payable without penaity of interest, and sush llang Bnd encumbrances as may be approvs

Collatsral is contiguous 1o publicly dedicated streets, roads, or highways providing access 10 the Collateral.

Project Costs. The total cost for the Project shall not axceed $7,410,257.00, The Project costs are true and accurate gatimates of the
costs hecessary 1o complete the Improvements in & good and workmanlike manner scoording 16 the Hlans Bnd Specihications prosented by
Borrower to Lendar, and Borrower shall take all steps necessary o prevent the actual cost of the Improvements from axceeding the Project

costs,

Utility Services, Al utility 6
the Colfateral.

Aszessmant of Property. The Collateral is and wi
authoritiss,

Compliance with Govarnlng Authorities, Rorrawer has examined and is familiar with all the eagements, covenants, conditions, rastrictions,
reservations, building laws, ragilationg, zoning ordinancas, and federal, state, and lacsl requirements sffecting the Project. The Proj_ec; will
at all times and in all respects conform to and comply with the requirements of such easements, covenants, conditions, restrictions,
reservations, building laws, regulations, zoning ordinances, and federal, state, and lncal requirements,

Survival of Represantations and Warrantiag. Borrower understands and agreas that in extending Loan Advances,_l_ender is reiy@ng on all
repregentations, warranties, and covenants made by Borrower in this Agresment o in any cenificate or ather ma:trumgm gallverad by
Borrower te Landar under this Agreement or the Related Docurnents, Borrower furthcf.r agrees that regardiess of any invegtigation made by
Lender, all sugh reprasentations, warranties and covenants will survive the extension of Loan Advances and delivery ta Lendgr of the
Related Documents. shall be continving in nature, shall be deemad made and redatsd by Barrower a1 the time eac{w Loun Advatue i Made,
ang shall remaln in full force and effect until such time as Borrower's thdebtedness shall be paid In fuil, or until this Agresment shall be

nt of agreement Borrower is required to give under this Agreameant whaen
bie agalnst Barrower In accordance Win thelr 1eEPECTIVE

‘Hazardous Substances.

. investigation, administrative procéadjng or similar action (including those for unpgid taxes)
other svent has occurred whish may materialty adversely atfect Boreower's financial
that have baen disclosed to and acknowledged by Lender in

orrower's tax returns and reports that are of were required 1 be filed, have been
ve been paid in full, except those presently being or 10 be contested by

shursement of Loan proceeds will have, good and marketable title 1o the Collataral
ting only lieng for taxes, assassMENts, o povernmental charges of levies not
¢ In writing by the Lender. Tha

rvices appropriate to the use of the Project after completion of construction are aveilable 8t the boundernes of

1l continue to be assessed and taxed @5 @n indepandent parcel by all governmantal
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tenindled it thy gy wruvided above, whichever is the last to ogaur.

CONDITIONS PRECEDENT TO EACH ADVANCE. Lender's obligation to maks the initial Advance and sach subsequent Advanes undar this
Agreemant shall be subject 10 tha fulfiliment to Lender's sgtisfaction of all of the sondltiong set forth in this Agresmant and in the Related

Doauments.
Equity Funds, Borrower shall provide evidence of squity funds totaling $1,775,807.00 prior to the initial advanee from the Loan Fund,
Lender may, at Lender's option, raquire that the equity funds be deposited with Lender as a portion of the Loan Fund, which funds shall by

digbursed priec to any Loan provewls,
Approval of Gontractors, Subcantractors, and Matedalmen, Lander shall have approved a ligt of all contractors employed in cormnection
with the construction of the Improvements, showing the name, address, and telephone number of ench contractor, & generdl dascription of
the nature of the werk o be gone, the fabor and rmaterlals to by supplied, e namws uf inaterialien, If kaown, and the approximets dollar

valug of the labor, work, or materials with respect to each contracter or materialman, Lender shall have the right to communicate with any

person 1o verlfy the facts disclosed by the list or by any application for any Advance, of for any other purpose.

Plans, $pecltications, and rermita. Lander shall have recalved and accepted a cornplete set of writtan Plans and Specilications sviting fort
all Improvements for the Project, and Borrowver shall have furnished te Lender copies of all permits and requislte spprovals of any
governmantal body necessary for the sonstruction and use of the Project,

Architect's and Canstruction Contracts. Borrower shall have rurnished 1n 1orm and substance satisfaciory to Lender an execuied copy of
the Architect’s Contract and an axscuted copy of the Construction Contract. )

Related and Support Documentis. Borrower shall provide to Lender in form satisfactory to Lender the following support documents for the
Loan: Asslgnment of Architect's Contract, Assignment of Construction Gontract and Completion Guaranty.

Budget and Sehedule of Estimated Advanges. Lender shall have approved detailad budger and cash flow projections of total Project costs
and @ schedule of the estimated amount and tirme of disbursaments of each Advance.

Borrower's Authorization, Borrower shall have provided in form and substsnce satisfactory to Landar properly certified resolutions, duly
authorlzing the consummation of the Project and duly authorizing the execution and delivery of this Agresmant, the Note and the Related
Documants. In addition, Barrower shall have provided such other resulutions, authorizations, documents and instruments a8 Lender or its

counsal, in their sole discretion, may require,

gond. If raquesfed by Lender, Borrower shall heve furnished a performance and payment bond in an armount equal 10 1 00Q% of the smaunt
of the Construction Contrect, as well &3 2 materialmen's and mechanics' payment bond, with such riders and supplements Bs Lendar may
require, eagh in form and substance satisfactory 1o Lender, naming the Ganeral Contractor as pringlpal and Lender as an acgitional obliges.
Any required bonds and the contracts which they caver must be duly recorded or filed in sccordance with California Civil Code Seqtion

32385, if requirad by Lender, .
Appralsal, If required by Londer, 8 appraisal shail be prepared for the Property, at Borrowar's expense, which in form and substance shall
be satisfactory to Lender, in Lender's sole discretion, Including applicable regulatory requirements. .

Plans and Spacifieationz. I requasted by Lender. Borrower shall have pssigned to Lendar on Lender's forms the Plans and Spec}ficationa

for the Project,
Environmental Raport. If requested by Lender, Borrowar shall have furnished 1o Lander, at Borrowar's expense, &n environmental roport
and oeetificate on tha Property in form and substance satisfactory 10 Lender, prepared by an engineat of other expert satisfastory to L,endar
stating that the Property eomplies with all applizable provisions snd requirernents of the "Hazardous Substanges” paragraph set forth in this

‘Agreement,
Sall Report. | requesated by Lander, Borrower shall have furnished to Lender, at Borrowar's expenses, a soil report for the Property in orm
and substance satisfagtory 1o Lender, prepared by a registered enginees satisfactory 1o La‘ndsr stating that the Property is free from soil or
other geological conditions that would preciude its use or dovelopment as contamplated without extra sxpense for precadtionary. COMECtive

or remedial measures, i

Survey, If requested by Lender, Borrower shall have furnished to Lender 8 survey of racent date, prepared and centified by 8 qualified
surveyor and providing that tha Improvements, if constructad In accorgance with the Plans and Specifications, shall lie wholly within the
poundaries of the Colleteral without encreachment or vielation of any zoning ordinanees, building codes or ragulations, or setback

requirements, together with such other infermation as Lender In Its sole disoretion moy 1oy,
Zoning. Borrawer shall have furnished evidence satisfactory 16 Lender that the Collateral is duly and validly zoned for the construction,

maintensnce, and operation of the Project. .
avided 1o Lender an ALTA Lender's extended coverage policy of title insyrance with such

Title Insurance, Borrower shall have pr
ary acceptable to Lender and in & form, amount, and content

endorsements 85 Lender may require, issued by a title insurance ¢omp )
hat Lender's security agreemsnt or othar security document on the Property Is of will

satisfactory to Lensar, insuring or agrecing to insure 1

he upon recordation a valid first lien on the Property free and clear ot all getects, leng, encumbrantes, and excepuons excepl thusy uy
specifically accepted by Lender in writing, If requested Dy Lendar, Borrower shall provide 1o Lander, at Borrower's gxpensa, & foundation
andarsement (CLTA 1025 or its equivalent) to the tite policy upon the completion of each foundation for the Improvements, showing no
gncioatitnenls, sny upon completion an endoraement which inguree tha lisn-fras completion of the Improvements (CLTA 101 garies, as

required by Lender).

nsuranca. Unless waived by Lender in writing, Borrawsr shall have delivered 1o Lender the following insurance policies of svidance

thereot: {a) an all risks course vl cunstryction INsurANGS palicy (builder's rigk), with extendad coverage covering the Improvaments ixsitan
in &n Bmount and by & company acceptable 1o Lender, containing a loss payable or othes endarsement satisfactory to Lender insuring

Lender as mortgayee, together with such other endorsements as may be required by Lender, including stipulations that coverages will nat
be cancelled or diministied without at least fifteen (1B) days prior written natice to Lendsr; {b) owners and General Contractor general
jiabifity insurance, public liability and workmen's compenaation Insurance; (¢} flood ingurance if required by Lender or applicable law; and

(d) all other insurance required by thie Agreement of by the Related Dacuments.
Workora' Compencativn Coverage, Provide 1o Lender peaof of tha Genaral Contractor's compliance with all applicable workers'

compensation laws and regulations with regard to all work performed on the Project.
Payment of Feas and Expenses, Borrowst shall have paid to Lender all fees, charges,

a5 spocifivd in this Agraomont or any Related Document.
Satisfactory Construction. All work usuelly done at the stage of construction for which disbursement is requested shall have been done in

and other expenses which are then due and pavable
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a good and workmaniike manner and all materials and fixtures wsually furnished end instalied at that stage of censtruction shall have been
furnishsd and installed, all in compliance with the Plans and Specifications. Bomower shall also have furnishad To Landsr such proofs as
Lender may require to establish the progress of the work, compliance with applicable laws, freadem of the Property from Jiens, and the

hasls for the requested disbursement.
certification. Borrower shall have furnished to Lender & certification by an enginaar, architect, or other qualified inspector ascaptable 10
Lender that the construstion of the Improvemants has complied and will continue 10 comply with all applicable statutes srdinsnces, codas,

reguiationg, and similar regquireriants.

Lian Waivers. Borrower shall have obtei
to the Generel Contractor, exacuted acknowledgrnents of payments of all sums due and releasss of mechanic

gatisfactory to Lender, fram any party having lien rights, which acknowladgments of payment and releseacs of
fabor, squipment, materials done, supplied, perfarmad, or furnished prior to such apptication for an Advance.

No Event of Default, There shall not exist at the time of any Advance a condition which would constitute an Event of Default undar this
Agresment or under any Related Document.
DISBURSEMENT OF LOAN FUNDS. The following provisions relate te the disbursement of funds from the Loan Fund.
! be stated on 8 standard AlA payment request form or othar form approvaed by Lender,
expouted by Borrawer, and supported by such avidence as Lander ahall resgonably require, Borrower shall apply only for disburgsment with
respect to work sctually done by the General Contractor and for materials snd equipment scwslly incorporated into the Project. Eagh

applicstion for an Advance shall be deamed & certification of Borrower that as of the date of such application, all reprasentations and
worranties contained in the Agreement are tue and correct, and thet Dorrowar is in cemplience with all of the provisionz of thia

Agrasment.

Losn to Value. Unless waivad by Lender in writing,
waowed 70.000%. .
payments. At the sole option of Lender, Advances may be paid in the joint names of Borrower and the Genersl Contractor,
subcontragter(s), or supplier(s) in payment of sums due under the Construction Contract. At its sole optien, Lender may directly pay the
General Conwractor and any subcoNTracions of other parpies the sums due unger the Construgtion Contragt, Borrower uppolnts Lender as ity
attorney-in-fact to make such payments. This pawer shall be desmed coupled with an intarest, shall be irrevacable, and shall suUrvive #n

Event of Default under this Agresmeant.
projected Cost Qverruns, |If Lender at any 1me determings In ks sole discration that the amount in the Loan Fund is insufficien, o will be

insufficient, to complete fully and to pay for the Project, then within ten {10} days sfter receipt of & written request frorn Lendet, Boriower |
shall deposit in the Loan Fund an amount equal to the deficiency as determined by Lender. The judgment and determination of Lender
undar this gaetion shall be final and conclusive. Any such amounts deposited by Borrowsr shall ha disbursed prior to any Loan procesds,
Final Fayment to General Contractor. Upen completion of the Project snd fulfilment of the Construction Contract 1o the satisfaction of
tender and provided sufficient Loan Funds are available, Lender shall meke an Advance 1o cover the final payment due 1o the General
Contractor upon delivary to Lender of endorsements to the ALTA fitla insuranns paliey fallawing the posting of the rompletion notica, as
provided under applicable law. Construction shall not be deemed somplete for purposes of final dishursemant unless and until Lender shali
have received all of the following: ‘ '
(1} Evidence satisfactory o Londar-that afl werk under the Construction Contract reguiring ingpaction by any governmental Autharity
with jurisdiction has been guly inspacted and approved by such autherity, that 8 certificata of pccupanay has been issued, 8nd that all

parties performing work have been paid, or will be paid, for such work;

{2} A cortifioatian by &n enginear,. architagt, or other qualified inspecter acceptable to Lendor that the Improugimaonts have baen
completed substantially in accordance wlith the Plans and Specifications and the Construction Contract, thet dirgct connattion has
peen mada to gl utilities set farth in the Plans and Specifications, and that the Project is teady for occupancy: and

(3} Acceptance of the completed impravements by Lender and Borrowcs.

Constrietion Defauit. If Borrower fgils in any respect 1o camply with the provisions of this Agresment ot if construction ceases before
completion regardless of the reason, Lender, at ita option, may refusa 10 make further Advannes, may accelerate the indebtedness under
the terms of the Nete, and without theraby impairing any of tta righta, powars, of privileges, may enior imo poaooaoion of tho senetruotion
site and parform or cause 1o be performed any and all work and labor necassary t complete the improvements, substantially in acsordarice

with the Plans and Specifications,

Damage or Destruation. I any of the &
thereatter Borrower shall restora the Col
with funds other than those in the Loan
reatoration has been accomplighed.

Adsquate Security, When any svent ocgurs that Len

ned and attached to each application for an Advance, insluding the Advance tQ Gover Final payment
g and materalman's lisns,
lieng shall cover all work,

Application for Advances. Each application shal

the ratio of the amount of the Loan to the Value of the Property as completed shall not

ollateral or mpravernenta i9 dornnged of deatroyed by cosualty of any noturo, within sixty (60) daye
flateral and improvements to the condition in which they were before such darmage o destruction
Fund. Lender shall not be obligated to make disbursements under this Agresment until such

der determines may endanger completion of the Project or the fulfiliment of any
condition or covenant in this Agreement, Lender may require Borrower to furnish, within ten {10} days after defivery of & written request,
adequate sacurity to sliminata, reducs, or indemnify Lender ageingt, such denger. In addition, upon such ongUrrence, Lender in its sols
discration may advance funds or agree to undenaks 1o advance funds to any pary to eliminate, reduse, or indemnify Lender sgaingt, such
denger or to complete the Project, All sums paid by Lendar pursuant ta such agreements or undertakings shall be for Borrower's account
and shall be without prejudice 10 Borrower's rights, if any, 10 receive such funds from the party to whom paid. Al sums pxpended by
Lendar in the exercige o1 its option 10 complete the Project of prowect Lender's Interests shall be payable 1o Lender on demand tuyethe with
interest from the date of the Advance at the rate applicable to the Loan, In addition, any Advance of funds under this Agreement, including

ar parties in payment of sums due under the Construction Contract,

without limitation direct disbursements 10 the General Contracter or oth
ahall be deemed to have boen oxpanded by orf an behalf of Borrower end to have been secured by Lender's Doed of Trust, if any, nn tha

Collatersl,
CESSATION OF ADVANCES. 1f Lender has mads any commitment 10 muke any Loan .
uther agresment, Lender shall have me ebligation 1o make Loan Advances or tu disburse Loen proceade if: (A) Berrower of #ny Guarantor ig in
dofault undar the terms of this Agreament or any of the Relsted Documants or any other agreement that Borrower or any Guarantar has with

Lander: {B) Borrower or any Guarantor diss, becomes incomnpetent or becomes insolvent, files & petition in bankruptcy of sirnilar procsedings,
or is adiudoed a bankrupt; {C) there occurs @ material adverse change in Borrower's financial condition, in the financial condition of any
Guarantor, of in the value of any Collatersl gapuring any Loan; of (D) any Guarantor seeks, claims or otherwise attempts to limit, medify of
ravoka such Guarantor's guaranty of the Loan or any other loan with Lender,

to Borrowst, whather under this Agresment of under any
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- CONSTRUCTION LOAN AGREEMENT '
Loan No: 0370253786 (Continuead) R O Page B

The making of any Advange by Lander shall net conatitute or by interproted 9o oithor (A} an approval or
one through the date of the Advance, of (B) e representation or indemnity by Lendar to any party against
any deficiency or defect in the work or againgt any breach of any contract. inspections and approvals of the Plans and Specifications, the
improvements, the workmanship and matsrials used in the improvements, and the exercise of any other right of inspection, approval, of inquiry
granted 1o Lender in this Agreement are acknowledged to ba salely for the protection of Lendsr's interasts, and undar ng airsumstances shall
they be construed to impose any rasponsibility or Hability of any nature whatsoaver on Lender to any party. Neither Borrowet nor any
contractor, subcontractor, materialman, laborer, of any other person ghall raly, or have any right to rely, upan Lendar's detarmination of the
appropristeness of any Advance. No disbursement ot approval by Lendsr shall constitute & repregentation by Leridst e W (g nature of e
Projact, its gonstruction, oF ite intended vee for Borrower or for any other person, nor shall it constitute an indemnity by Lender to Borrower of

to any other parson gsingt any deficiency er defects in the Project or against any breach of any contract,
w0 long v this Agresiment 1@ineing i wlivul, Burower will;

AFFIRMATIVE COVENANTS. Borrower covenants and agrews with Lender thsg,

Notices of Claims and Litlgation. Proraptly inform Lender in writing of (1) all material adverse changes in Borrawer's financisl condition,
and (2) all existing and all threatened litigation, claims, investigations, administrative proceedings or similar agtlons affecting Borrower ar
arty Guarantur which sould uterially affect \hw finwnglal gondition of Borrowsr of the tinangial congltlen of any GUARrENHTON.

Financlal Begcords. Maintain its books and records in accordance with GAAP, applied on a consistent basls, and pormit Lender to exarming
and sudit Borrower's books and racords at all reasonable times.

Financial Statements. Furhish Lender with the following:
Additlonal Raguirements. Borrowar undsrstands and agrees that while this Agreement is in effect,
condition ndicatad by the following statamants at all timas, unlass otherwiss notad:
Guarantor Annyal Statements. Annually, Borrower shall provide Londer with the financial statement of each Guarantor certified by
sush Guarantor to ba trus and Sorrect Mo later than April 28th. )
Tax Remums. Within ten {10) days of Tiling, 2 signed copy of The Federsl Income Tax Return af Borrower together with K-1'8 and all
other schedules pertaining to the Tax Return, of & signed copy of each of the Request for Tax Return Extensions. Tax returns are to
be provided no leter than nine {9) months after the fiscal year end,
Guarantor Tax Returng. Within 1en {10} days of filing, & signed copy ot the Pedaral Incoms Tax Return of each Guarantor together
with K-1's and all other schedules.pertaining te the Tax Returd, or a signed copy of sach of the Request for tax Return Extensions. Tax
Returns are to be provided no later than Qctober 314t »
All financial reports required to ba provided under this Agreement shall be prepared
basis, and certified by Borrower as bairig true and correct,

Purnish such additional information and statements, lists of assets and linbilities, sgings of receivablss end
and other reports with tespeet 1o Berrower's financial condition end

- LIMITATION OF REEPONSIBILITY.
acceptance by Lender of the work d

Borrower will maintain a financial

in accordance with GAAP, applied on 2 consistent

Additional Information.
payables, inventory schedules, budgets, forecasts, tax raturns,

business opertions a3 Lender may request from time to tima.
Other Agreements, Comply with all terme and conditions of all other sareements, whether now or hereafter existing, between Borrower
and any other party and notify Lender immadiatety in writing of any default in connection with any other such agreements.

Insurdince. Maintain fire and other risk insurance, hail, federal crop insurance, public liability insurance, and such othar insurance as Lender
may reguire with respect 1o Borrower's praperties and eperations, in form, amounts, coversaes and with insurénue gompaniss acceptable
to Lender. Borrower, upen request of Lander, will daetiver to Lender irom time to time the policiss or certificates of insurance in form’
satisfactary to Lender, including stipulations that coverages will not be cancelled or diminished without at least fifteen (18) days prier
written notice to Lender. Each indurance policy alse shall include an sndorsement providing that coverage in favor of Lender will not ke
impakred fu any way by any act, omission or dofeult of Dorrower &F uny other person. b cannection with sll pelicics eavering ssaata in
whigh Lender holds or is offered @ seaurity interest for the Loans, Sorrower will provide Lender with such lender's loss payable or other
endorsements 8s Lendar may requireg,
Insursnce Reports, Furnisb to Lender, upun requust ol Loidor, rkoits ot wech existing inewrance policy showing such information as
Lender may reasonably request, including without lirmitation the following: (1) the name of the ingurer; (2) the rigks insured; (3) the

the then eurrent property values on the basis of which insurance has bean obtained,

amount of the policy; (4) the properties insurad; {5) '
and tha manner nf datermining those valuss; and {B) the expiration date of the policy. in addition. upon request of Lender (however not

mare often than annusily), Borrower will have an independent appraiser satisfactory 10 Lender daterming, as applicable, the actual cash
value of replacemant cost of any Collateral. The cost of such appraisal shall be paid by Borrower,
turnish executed guaranties of the Loans in favor of Lender, executed by ths

Guarantles, Prier to dishursemant of any Loan procaeds,
ta and under the conditions set forth in these guarantias.

guerantors named below, on Lender's forms, and in the amoun

Names of Guarantors ‘ ) Amounts
Rajendra K. Bhakta Unlimited
Kantilal K. Bhakta Unlimited
Baldevbhai Bhakta Unlimitad

in addition to all other agreed upon fess, charges, and expenses, pay the following: $42,Z63.00 Lean
Whether or not the Project is complated, Borrower also shall pay upon demand all out-of-pocket
of loan documents and the making of the Loan, including, without
and all title sxamination taes, title MEUrance

1gan Fees, Charges and Expenses.
fes and $1,000.00 Dogumentation Faa.
axpanses incurred by Lender in connection with the preparation
limitation, ol clusing costs, fees, and disbursernents, oll expensod of Lond.or'a togal gouncel,
premiums, appraisal feas, survey costs, required feeg, and filing and recording fees.

Losn Proceads. Use the Loan Funds solely for payment of bills and expanses directly related to the Froject.

Taxes, Charges and Liens. Pay and discharge when dus all of its indebtedness and obligations, including withour firnitation all ssséssmants,
taxps, govarnmental charges, jevies and liens, of every kind and nature, imposed upon Borrower of its properties, incoms, of profits, prior
16 the date on whigh penalties would attagh, and all lawiul claims that, if unpsid, might become & lien or charge upon any of Borrowar's

properties, Income, or profits.

Performance. Perform and comply, in a timely manner,
Documents, end in all other ingtruments and agreements
writing of any default in eonnection with any agreement.

Inspection. Permit amployces of agents of Lendsr at any reasonabla time to inspect

with alfi terms, gonditions, end provisions set forth in this Agreament, in the Related
netween Borrower and Lendar. Borrower shall notity Lender immediately in

any and alt Coltararat for tha Loan or Loéns and
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, suuwLIg, @il ey wid o iwhe cupisy g mmorands of
time hereafter maintains any records (including without limitation
§ such records) In the possession of third party,

all reasonsble times and o

Borruwver's other propurtics and 1 wxaming ar eudit Burrawet's buuks
Borrower's books, actounts, and records. |f Borrower now of at sny
computer gensrated records and computer softwara programs for the generation o
Borcowsr, upon request of Lender, ahall notify sueh party to permit Lender free access to such records at
provide Lendar with coplas of any records it may reques?, all at Borrower's axpensé.

Compliance Certificates. Unless walved in writing by Lender, provide Lender et least annivally, with a certificsta executed by Borfowsr's
chief financial officer. or other officer or peraon scceptable to Lender, certifying that the representations and warranties sat iorth in this
Agreement are true and correct as of the date of tha cerificate and further cartifying that, as of the date of the certificete, no Rvent of

Default axists under this Agreamant.

Construction of the Prolect. Commence construction of the Project no later than April 20, 2608, and causa the {mprovements to bas
constructad and equippad ln a dillgant and ordlarly manner and in striet accordance with the Plans and Specifications approved by Lender,
the Consgtruction Contract, and all applicabls taws, ordinances, codes, regulations, and rights of adjplning or congurrent property owners.
Borruwar agrees to complete the Project for purposes of final payrent to the Genaral Contractor om or before December 1, 2009,

reyardless of the reuson for any delay.
Defects. Upon demand of Lender, promptly correct sny defect in the Improvements or Bny departuire trom the Plans ang Specifications not
approved by Lender in writing befare further wark shall be done upon the portion of tha Improvemsnta atfected.

project Claime and Litigation. Promptly inform Lender of (1) @il material adverse changes in the financial sondition of the Genersl
Contractor; (2) any litigation and claime, Betusl or threatened, affecting the Project or the General Contractor, which could matarally
atfect the successful completion of the Project or the ability of the General Contractor to complete the Project as agresd; and (3} any
condition or svent which constiutes 8 bresch er detallt under any of tha Helated Doturmants of any apntract related to the Project.

labor done and materials and services furnished in cannection with tha

{mprovements to be tully paid and discharged in & timely mannar, {2) diligently flle o proglrs the fliing of a valid notice of completion of
the Improvements, of such comparable documsnt as may be permittad under applicable fien laws, {3} diligently tile or progure the tiling of
a notice of cessation, of such comparable decument as miy be permitted undet applicable lien lBws, upon the happening of cessution of
\abor on the Improvemants for 3 continuous period of thirty (30) days or more, and (4) take all reasonable steps necessary Lo ramove alt
claims of Lisns bgainat the Collntorol, the Improvements of ony part of the Collatoral or Improvementa, er any rights er interasts sppurtenant
to the Collateral or Improvernents. Upon Lendaer's request, Borrower shall mske such gemands or claims upen of apainst latiorers,
materialmen, subcontragtors, or ether persons who have furnished or clalm to have jurnished labar, services, or materials in gonnection
with the Improvements, which demands or claims shall under the laws of the State of California require diligent assertions of lien claims
upon penalty of logs or watver thereaf. Botrowaer shall, within ten (10} days after the filing of any claim of fien that is disputed or contasted
by Barrower, record or cause the General Contractor for tha construction of the Improvements to recerd in the appropriate governmental
office, & surety bond pursuant 10 California law sufficient to reless® the claim of lien and, within five {B) days of Lender's demand, make
sultable pravision by deposit of funds with Londor in on armneunt satlefastary to Lender of by bond satisfactary 10 Lender for the pes sibility
that the contest will be unsuccessful, 1f Borrower falls 1o ramove any lien on the Collateral or Improvaments o provide 4 bord of depasit
pursuant to this provision, Lender may pay such lien, or may contest the validity of the lien, and Borrower shall pay all costs and expansgs

of such contest. inciuding Lender's ramgonable attornevs’ fees.

Taxes and Claims. Pay and discherge when due all of Barrowar's indebtadness, obligations, and clsims that, if unpaid, might become a lien
or charge upon the Collateral or improvements; pravided, however, that Borrower shall not be required to pay and discharge any such
indebtedness, obiigation. of claim so long s {1} its logality shall ba contested in good faith by appropriate proceedings, (2} the
indebtedness, obligation, or claim does not become a lien of charge upon the Collateral or Improvements, and {8) Borrowar shall have
astablished on its books adequate reserves with respect to the smount contested in accordance with GAAP, If the indebledness,
 obligation, or claim doss hacome & lien or charge upon the Collateral or improvements, Borrower shall ramove the lien or charge 88 provided
In the preceding paragraph.

Promptly conduct and complets, at Barrower's expense, all such investigations, studies, samplings and testings as
thority relative 1o any substance, of any waste of by=praduct of any substanca defined
or local 18w, rdle, reguiation, order of dirgative, at or aftecting any

payment of Claims and Removal of Liens. (1) Cause all claims for

Envirenmental Studies.
may be requsstad by Lender or any governmental au
as toxic or & hazardous substance under applicable tecieral, stete,

property or any tacility ownad, leased or used by Borrower.

Additional Assurances, Make, axacute and deliver to Lender such promissary notes, mortgages, deeds of Trust, Security agreements,
assignments, financing statgments, ingtrumsnts, documents and other agreements as Lanclar or lts aTromeys may reasonebly raquest 10
evidence and secure the Loans and 1o parfect all Security interasts in the Collateral and Improvemants.

LENDER'S EXPENDITURES, If any action or proceeding 18 commanced that would materially affeot Lender's interest in the Collstaral or if
Borrower falls 10 comply with any provision ot this Agreement of any Relared DocuMeNts, Including but not limited to Borrawer's feilure tg
discharge or pay when due any amounts Borrower is required 1o digcharge or pay under this Agreement of any Related Documaents, Lender on
Borrowar's bahalf may (but shall not be obligated te} take any action that Lender deems appropriate, including but not limited to discharging or
paying all taxes, liang, woeurity intarasts, sncumbrances and othee claims, at any time layiad or placed on any CBollateral apd paying all‘ coats for
insuring, maintaining and preserving any Collateral. All such expenditures incurrad or paid by Lender for gueh purposes will then bear intarest at

the rate charged under the Note from the date incurred or paid by Lender to the date of repayment by Borrower. All such expenses will become
ble on demand; (B) be acided to the balance of the Note and be

a part of the Indebtedness and, 8t Lender's option, will {A) be paya ] ‘ i
appartioned among and be payable with any installment payments to becoms due during sither (1) the 1erm of eny applicable insurance poliey;
or (2) the remaining term of the Note; or {C) be troated as a balloon payment which will be due ang payable at the Note's maturity.

greemant is in effect, Borrower shall not, without the

NEGATIVE COVENANTS. Borrower covenants and agreas with Lender that while this A

prior written consent of Lendar:
Indebtedness and Liens. {1) Excapt for trade debt incurred in the normal co
this Agreement, Craate. incur or assuma indebtedness for borrowsed money,
pledge, lease, grant a sacurity Interest in, of encumber any of Borrower's assets
racourse any of Borrower's accounts, except to Lender. .
Continuity of Dperations. (1) Engane in any BHSInRSE activities substantially different than these in which Borrower 15 pragently engaged,

{2). cesss operetions, Jiguidate, Merge, tranefer, acquira ar consolidate with any other entity, change its nams, dissolve or transfer or sefl
Coliateral out of the ordinary course of business, or (3) pay any dividands on Borrower's stock (other then dividands payable in itg stock),
provided, howevar that notwithstanding the foregoing, but only 80 long as no Event of Default has occurred end is continuing or would
result from the payment of dividends, if Borrowser is & "Subchapter S Corperation” (as aefined in e Imernal Reverwe Code of 1286, ax
amendad), Borrower may pay cash dividends on its 5t0C

urse of business and indebtadnass to Lender conterplatad by
including capital jeases, (2) sell, transfar, mortgage, assign,
{except as allowed as Permitted Liens), or (3) sell with

k to its shareholders from time to time in smounts necessary to snable tha
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ohavehoiders to pay inGems toxoea ond make cstimatad incoma tax payments to gatisfy their liahilitias under faderal and state law which
arise selsly from their atatus as Shareholders of 2 subchapier 5 Corporation because of their ownarship of shares of Borrawer's stosk, or
purchase or retire any of Borrower's autstanding shares of alter or amend Borrower's tapital structure.

Lwans, Acqulsitions and Cuovontics, {1} Loan. inveet in or mdvance money Of RSSATE tn any othar person, snterprise or entitv. (2)
purchage, ¢reate of poguire any intarest in any other enterprise of antity, ar (3) Incur any abligetion 8s surety or guarantar other than in

the prdinary course of business.

Modification of Contraut, Make o permit to be mads any rodifioation of the Cenetruction Cantract.

Liens. Create or slow to be created any fien or charge upen the Collateral or the Improvements.

Agreements. Borrower will not entet inta &Ny agreament containing any provisions which would be violated o breached by the
performance of Borrowar's obligations undef this Agreement or in gonnegtiah herewith,

"GENENAL PROJECT PROVISIONS, Tha following provisions relate 10 the construction and completion of the Project:

k A gt in uUn Plane and Speaificstions, othar than minor changee invehving no exua coet, MUt be in
writing, signed by Borrower and the arehitect, and delivered toLender for its approval., Borower will not parmit the performance of any
work pursuant to any ehange order or modifieation of the Construction Contract of any subuontrast without the written appraval of Lender,
Borrower will obtain any requirad permits or autherizations from gevernmantal putharities having jurisdiction beiore approving of reguesting

a new change order.
Purchase of Matarials; Conditional $ales Contracts, No matorials, eguipment, fixtures, of articles of personal property placed in o

. incorporated into the Projact =zhatl be purchased or installed under any Gacurity Agresmant or other agreemsent whereby the selier rasarves
pr purperts 1o reserve title or the right of rermoval or repossession, or the right 10 consider such items Bs persanal proparty after their
ingorporation into the Project, unless otherwise authorized by Lender in writing.

an. Lander and its agenis shall have at all times the right of entry and free access to the Property and
jabor perfurmed, and materials furnished with respect to the Project. Lender shall have unrestricted
subcontracts, bils, statements, vouchers, and supporting

Change Orders. All TBQUBSTE for chui

Lendar'z Right of Entry and Inspeet
the right to inspect all work done,
acgess 1o and the right to copy all records, BCGOURLING books, contracts,
docutnents of Borrower relating in any way 1o the Project ‘

Lender's Right to Stop Work. If Lendsr in good faith detarminas that any work or materlals da not conform 1o the approved Plans and
specifications of sound building practices, of otharwise dapart: from any of the requirements of this Agresmsnt, Lender may raquire the
wark to be stopped and withhold disbursements uhtil the matter is corrected, In such event, Borrower will promiptly correct the wark 10
Lender's satsfaction. No such action by Lender will aftect Horrower's oblipation 1o complets the Iaprvvements on or batfore the
Completion Date. Lender is under ne duty supervise or inspect the construction or examine &y hooks and records. Any inspaction or
sxamination by Lender is for tha sole purpose of protecting Lender's security and preserving Lender's rights under this Agreement. No
default of Buruwer will be woived by pny inspoation by Lendar. In no event will any inapaction by Lender be & representation that there
has been or will be compliance with the Plans and gpecifications or that the constiuction is free from defective materialy of workmanship.
all indemnify, defend, and hold Lender harmless from any and all claims amsaried againat Lender or the Property by
any person, entity, of governmerniiul by, or arising out of er in eennegtion with the Property, Improveamants, or Project. Lender shall be
antitled to appear In any proceedings 1o defend itself against such claims, and all cogts snd expenses attorneys' fees ingurred by Landar in
connectian with such defense shall be paid by Borrower 10 Lender. Lender shall, in its sels dis¢retion, be entitied to settle or compramise
any assartad rlaims against it. and such settlemant shall be binding upon Borrawer for purpesas of this indemnification, All amounts paid
by Lender undsr this paragraph ghall be secured by Lander's seclrity agreement of Deet of Irust, if any, onthe Propaity, whall be deemed
an additional principal Advance undar the Losn, payabie upon demand, and shall bear interest at the rate applicable to the Loan.

publicity. Lender may displey 2 sign at the construction site informing the public That Lender is the construction lenclar for the Project.
Lender may obtain other publiity in connection with the Project through prass releases and pertictpaton o ground-brsaking and apaning

ceremonies and similer avents.

indamnlty. Borrower sh

Actionz. Lendar shall have tha right to commenge, BPDaar in, or defend any action or progesding purporting te affact the rights, duties, or
liabilities of the parties 1@ this Agreemsnt, of the disbursement of funds from the Loan Fund. in gonnection with This right, Lender wwy
inour and pay reasonable costs, expenses and attarneys' feas. Borrower Covenants to pay to Lender on demand all such expenses,
" together with interest from the date Lender incurs the axpense at the rate gpecitied in the Note, and Lender is autherized 10 disburse funds

frorn tha Loan Fund ter such purposEs.

DEFAULT. Each of the following shall constitute an Event of Default unde
or fails 10 make any payment when due under the Loan.

obligation, covenant of condition contained in this Agraement
dition centained in any other

t this Agreement:

Payment Dofault. Borrow
Other Defayits, Borrawer tails to comply with or 10 perform any other term, :
aor In eny of the Related Documents or te comply with or to perform any term, obligation, covanant or con
agresment betwesn Lendor and Barrower, )

Envirahmantal Default, Failure of any party 1@ comply with of perform when due any ferm, obligation, cowvenant of condition contained in

any environmentel ggreament executad in connection with any Loan.

pefault in Favor of Third Parties. Borrower of any Grantor gefaulis under any loan, extension of wredit, accurity egrecment, pHfchage or
saley agreement, or any othar agreement, in favor of any othev creditor or person that may materistly affect any of Borrower's Qr any
Grantor's proparty of Borrower's of any Grantor's ability to repay the Loans or perform their respective obligations unger this Agreement or

any of the Relatad Dusurents.

Falae Statements, Any warranty, representation or stateme f

Agraement or the pelated Docurments is salse or misleading in &nY material respect,

falge or migleaging Bt any tme ereafiur. ;

ian or termingtion of Borrower's existence s 2 going busingss, the inscivency of Borrower, the appointmant of 2
ent for the bensfit of creditars, sny type of creditof workout, of the

we by or sgainet Borrowsr,

amant made or furnishad to Lender by Borowar or o0 Borower's betalf under this
eithar now ¢f at the time rnade or furnished or bagcomes

insolvengy. The dissolut :
receiver for any part of Borrower's property, Bny assighm
commencement of any proceeaing under any bynkrupley W ineaivansy le

Dofective Collateralization. This Agreement or any of the Related Documents coasss 1o be in full foree Bnd ettact (including fallure of any
collateral document to creste a valid and perfestsd security interest ar lien) &t any time and for any reasen.

Creditor or Forfeltura Proceedings, Commangemert of foreclosure ot forfeiture procesdings: whe\\her by judiciel proceeding, self-huip,
repussession ar any other method, by any craditor of Borrowsr of by any govemnmental agency against any colateral securing the Loan.
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This includes & gamishmant of any of Borrower's apcounts, ingluding deposit areounts, with Lander. Huwover, this Event af Defoult ahall
 not apply if there i3 & goad faith dispute by Borrower s to the validity or rpasonableness of the slalm which is the hasls of the crediter of
forfaiture proceeding and it Barrower gives Lender written notice of the creditor or forfaiture progeeding and deposits with Lander monies Qr
a auroty bend for tho araditer or forfeitura proceeding, in an amaunt datermined by Lender, in its sola discretion, as baing an scdequate

rosarve: of hend for the dispute.
Breach of Goenstruction Contract, The Improvarnents are not co
with the tarma of the Congtruction Contrat.

Cossation of Construstion. Prior to the completion of
the mprovements of the aquipping of the Project is abandoned or work there
rpmacn, ar the improvements are not completad for purposes ot final payme
rogardiess of the reason for the delay.

Trangfer of Property, Sale, transfar, hypothecation, assignment, of CONVEYBNGe of the Property or the lrprovemants or any portion thereof
ot intarest thersin by Barrowar of any Borrower without Lendar's prioe witten ronsent.

Condemnation. Al or any material portion of the Cellatersl is condemned, seized, of appropriated without cormpensatian, and Barrower
doss not within thirty (30] days after suth condemnation, seizure, of appropriation, initiate and diligently prosecute appropriate action t0
coptest in good Teith the validity of such condemnntion, acizure, of apprapriation. . ‘

Events Affecting Guarantar. Any of the preceding events pceurs with respect to Bny Guerantor of any of the indebtedness or any

Guarantor dies or becomes incompatent, of revokes of disputes the validity of, or liability under, any Guaranty of the Indebtedness. In the
gvent of & deaih, Londer, al ity wplivn, may, but shall not be requirod o, permit the Guaranter's ostate to AssUME unannditionally the

obligations arising under the guaranty in 8 manner satisfactory to Lender, and, in doing so, cure any Bvent of Default.

Change in Ownarship. Any ahange in ownership o1 wwenty-five percent (26%) or more of the commen stock of Borrower.

Adverse Changa. A material adverse change pcours in Bo“rrower‘s financial condition, of Lender beliaves the prospect of paYment of
perfarmance of the Loan is impaired. ’

Right to Cura, If any default, nther than a dafault an indebt

nstructed in accordance with the Plang and Specifications of in accordance

gonstruction of the Imprevements and squipping of the Project, the construction of
on ceages for @ period of meare than ten {10) days for any
nt to the General Contractor orior 1o December 1. 2009,

sdness, ig cursble and if Borrowsr of Grantor, Bs the case may he, has not been
given 8 notice of 2 gimitar detault within the preceding twelve {12) manths, it may be cured if Borrower or Grantor, 4s the case may be,
afet receiving written notice from Lender demanding curé of such default: (1) oure the default within fitteen (15) deys; or {2) if the cure

requires more than fifteen (15} days, immediately initinte sisps which Lender deems in Lender's sole discretion 1o be sufficiont to cure the
default and thereatier continue and complote all suasunalle and necessary srapa sufficient to produce compliange 84 s00N as regsonably

practical.

EFFECT OF AN EVENT OF DEFAULT: REMEDIES. Upon the oceurrence of any Event of Default and &t any time thereafter, Lender may, ét its

option, but without any phligation to do 50, and In addition 0 any uther right Lander without notige to Berrower sy have, do apy one ar more
of the following withaut notice 1o Borrower: {a) cancel this Agreement; {b) Ingtitute appropriate proceedings to enforce the parformance of this
‘Agresmant; () Withhold further disbursement of Loan Funds; {d) Expend funds necessary to ramedy tha defoulti (el Take possession of the

{f) Accelersts maturity of the Note and/or Indebtednags snd demand payment of all sums due

Pruperty and continue conatruotion of the Project;
under the Note and/or Indebtedness; {g} Bring an agtion on the Note and/or Indebradness; {h} Foreclose Lender's security agreemant or Deed ot
frust, if any, on the Property in @y menner avallable under law; and () Exercise any othar right or remady which it has under the Note or

.Related Documents, oF which is otherwise available at faw or In sguity or by statute.

COMPLETION OF IMPROVEMENTS BY LENDER, 1f Lender takes pessession of tha Collateral, it may take any ard 8l actions necassary in its
Judgment 1o complate construction of the Improvements, including but not timited to making changes in the Plans and Specifications, work, of
“matarials and sntering into. modifying of terminating any contractual arrangerments, subject to Lender's right at any time to digeontinue any
wark without fiability. If Lander elects 10 gomplete the improvements, It will not agsurne any jlabliity to Bortuwer wr 1o any other poraon fer
completing the Improvermants of {or the manner of quality of construction of the improvements, and Borrowsr expreagly waives any suth
liability, Borrower irrevogably appoints Lender s it8 attornay-in-fact, with full power o substitution, to complete the Improvements, at Lender's
pption, either 1n Borrower's name o i ite vwn name. In any cvony all gume axpended by Lender in aamplating tha ponstruction of tha

Improvements will be considered to nave been dishursed to Borrawer and will be secured by the Collateral fmr the Loen, Any such sums that
cause the principal amount of the Loan to excead the face amount of the Note will be considerad to be an additional Loan to Borrower, baaring
Imtarast Bt tha Nots rate and being secured by the Collateral. Fof these purposes, Borrower assigns 10 Lender all of its right, title and interast in

bligation under the Froject Dpcuments unigss Lendw waprysaly hersafter

and to the Project Doguments; howavel Lendsr will not have any © | 1
agreas to assume such obligations in writing, Lender will have the right to exercise any rights of Borrower under the Preject Doguments upon

the occurrence of an Event of Default. Except a5 may pe prohibited by applicable Jaw, alf of Lender's rights and remedies, whather evidenced by
this Agreement or by any other wiiting, shall be gurmulotive and may be exercized singularly of contlirrently.

ADDITIONAL DOCUMENTS. Borrowaer shall provide Lendar with the following additional decuments:

Corpurate Resolution. Barrewar has provided of will provide Lender with a certlfied copy of resolutions properly adopted by Borrower's
Board of Directars, and sertified by Borrower's corporate Secretary, assistant secretary, of other authorized otiiger, under which Borrower's
Board of Directors autherized one of more designated officers o employees t& execute this Agresmant, the Note and any and alt Seourity
Agresments directly - or indirectly securing repayment of the same, and i@ consummate the borrowings and other transactions as
contemplated under this Agreament, and 10 consent W thw rwrnadies following any dofault by Borrower as provided in this Agreament and

in any Security Agreements,

Opinion of Counsel, When requirsd by Lend
certifylng to and that; (1) Borrowar's Note.

ar, Borrower has provided ar wil provide Lender with an opinien of Borrowsr's counsal
any Becurity Agrogmsnily and this Agresmont conatitute valid and binding obligatinag an

Borrower's part that are anforceable in accordance with their respective terms; {2) Borrower is validly existing and in good glanding; {3)
Borrower has authority 0 enter into this Agreement and to consummate the transactions contemplated under this Agresment; ¥nd {4}
gueh olher maliers as May have been roguested by Lender or by Lender's antnasl.

INTEREST RESERVE. As part of the total Loan Fund, Lender and Borrower have agreed 1o set pside an Interest Reserve Fund in the amount of
£384,588.00 for payment of interest, Pursuant 10 the interest payment schedule outlinad in the Loan Docurnents, Lender will advance funds
trom 1his Interast Reserve Fund u keep intereyt poymonta aurrant, Should the junds aside in the Interast Resarve Fund be completely
disbursed, Borrower agrees 10 maintain the interest payments current or @ replenish the Interest Ressrve Fund with sufficignt funds as required
by Lender. Netwithstanding the above, Borrower may, with notice 1o Lander, meke intarest paYments directly to Lender pursuant to the interest
payrnent schadule outlined i the Loan Documents,

DISBURSEMENT OF FUNDS. The Loan Fund shall include Borrower's funds raquired by Lender at the ol
under the sole contral of Caliternia Fund Control Inc.
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" CONSTRUCTION LOAN AGREEMENT
Loan No: 0370253786 (Continued) e : Page 9

Initial Here .
MISCELLANEQUS PROVISIONS, The tollowing miscellansous proviglons are @ part of this Agreament:
Amundments. This Agrueinent, woygether with aiy Reslgied Docutteits, cunstitutes e entire underslanding and ayregment of thy partivs
as to the matters sat forth in this Agresment. No siteration of or amendmant to this Agraoment shall be sffective ynless given in writing
and signed by the party or parties sought to be charged or bound by the altaration or amendment. .
nd all o7 Lender's costs and expenses, cluding Lender's ttomeys’ tees
and Lender's legal expanses, insurrad in connection with the anforcement of this Agresmant. Lander may bire or pay somecne else to help
anforea this ‘Agresment, and Borrower shall pay the costs and expenseos of such enforcement, Costs and expenses inclade Lender's
attorneye' fees and legel expenses whether of not thers is. a lawsuit, including artorneys' faes and legal experises for bankruptcy
proceedings (including efforts to medify or vacate any autematic stay or injunctien), appesls, and any anticipated post-udgmant collectian
serviess. Borrower algo shall pay all court coets and such additional fees ag may be directed by the court.

Authority to File Motices. Borrower appointe and designates Lendaer as its attomey-in-fact 1o file for the record any natice that Lender
deems Recessary to protect its interest under this Agresment, This power ahall be desmed coupled with an interest and shall be
irrevocable whils any sum or performance remains due and owing under any of tha Relarsd Documents. ’ )
¢ all disputes, claimsz and controvarsies between tham whether individual, jeint, o elassg in
nature, asising frora this Agrsement or otherwise, including without limitation contract and tort disputes, shell be arbitrated pursuant to the
Code of Procedure of the National Arbitration Forum in effect at the time the claim is filed, upen request of either party. No act to take or
dispose of any Collateral shall constituta a walver of this arbltration agreamsnt or ba prohibitad by this -arbitration agroement, This
includes, without limitation, obtaining injunctive refief or @ temporaty restraining order; invoking 8 pewer of sale under any deed of trust or
mbrtgage; obtaining 8 writ of attachment or imposition of a receiver; or sxerglsing any fights relating 1o personal property, including taking
or disposing af such property with or without judictal prodess pursuant to Article 8 of the Uniform Commercial Cade, Any disputes, clalms,
or sontrovorsied eenuerning the fawfulnees oY repoonablosecs of any ast, or axerelee of sny right, conceming any Collateral, Including any
claim to teseind, reform, or otherwise modify any agresment relating to tha Collataral, shall also be arbitrated, provided however that no
arhitrator shall have the right or the power to enjoln or vestrain any act of any party. Borrower and Lender agree that in the svent of an
- action for judicial foreclosure pursuant to California Code of Civil Procedure Section 726, or any similar provigion in any other staty, the
-+ gommencement of such an action will not constitute a waiver of the right to arbitrate and the court shalt refer to arbitration as much of
such action, including counterclaims, as fawtully may be referred to arbleration. Judgment upon any award rendered by any drbltrator may
be enterad in any court having jurisdiction. Nothlag in this Agreement shall preciude any party from seeking equitable rellef fram o court of
competunt jurisdition. The stalule of Tiitativns, setoppel, waiver, laches, and similar doctrines which would atherwise be applicable in an
action brought by a party shall be applicabls in any arbltration proceeding, and the commergcameant of an arbitration proceeding shall be
deemed the cormmencement of an action for these purpoEes. Tha Federal Arbitration Act shall apply to the construction, interpretation, and

enfareement nf this arbitration provision.

Caption Headings. Caption headings in this Agre
provisions of this Agrasment,

Governing Law. This Agreement will ba governed by Tegeral l3w applicatte 0 Lent{ar and,
laws of the State of California without regard to Its conflicta of law provigions, “This Agresment

of California.
choce of Venue. [T there is a lawsuil, Borrower agrees upon Lender’s request 1g su

County, State of California. ‘
Indemnification of Lender. Borrower agrees 10 indemnify, to defend and to save and hold Lender harmiess trom any and all claims, suits,
phligations, damages, 05585, costs and expenses lincluging, without limttation, Lender’s gltorneys’ Tews, o3 well a» Lender's arct'fitoct's'
and sngineering fees), demands, Siabilities, penalties, fines and forfeitures of any nature whatseever that may be asserted against of
incurred by Lender, its officers, directors, empioyees, and agents arising out af, relating te, or in &ny mannar ercasioned by this Agreement
and the oxoroize of the righte gnd remaediss granted Lender under this, The forapolng indamniry pr:ovis:inns‘. zhall survive the canceliation of
this Agreement as to all matters arising of aceruing prior 1o such cancellstion and the foregoing indamnizy shall survive in the event that
Lander elects to exercise any of the remedies as provided under this Agraement following default hereunder,

Conaont to Loan Participation. Borrower -sgrees and congents to Lender's eale or transfer, whether now or later, af one of more
whether related or unrelated to Lender. Lender may provide, without any

participation interests in the Loan to one ur more purchasers, ; : .
limitation whatsogver, 1o #ny one of mora purchasers, or potential purchasers, any information of knowlsdge Lender may have about
and Borrower hareby walvas any rights to privacy Borrowsr may have with respect

Borrowet or about any other mattar relating to the Loan,

to such matters, Borrpwer additionally waives any and all notices of sale of participation interests, us wall as all hotices ot any repurchase
af such participation interests. Borrower also sgrees that the purchassrs of any such participation interests will be considered as the
absolute pwnets of such interests in the Loan and will have all the rights granted undsr the participation agreement or agroements
guverning thy saly of such participation interosts. Borrowsr furthor waivos all right_:l.of offget or anuntar‘claim that it may have naw or latar
against Lender or against any purchaset of such a participation intarest and uncanditionally agrees that sither Lendar of such purchaser may
enforce Borrowar's obligation under the Loan irrespective of the tailure or insolvency of any halder of any interest in the Loan, Borrower
further agrses that the purchaser of any such participation interasts may enforce its interests irrespective of any personal tlaims or
defanses that Borrower midy have against Lender.

Lander shall not be deemed 1o have walved any rights under this Agrasment unlass such waiver is givan in writing
the part of Lender in pxarelsing any right shall operate as a waiver of such right or any
other right. A& waiver by Lender of a provision of this Agreement shall not prajudice or constitute & waiver of Lender's right otherwise to

demand strict compliance with that provision er any other provisien of this Agreement. No prier waiver by Lemder, nor any course of
dealing between Lender and Borrawer, or between Lender and any Grantor, shall constityte @ waiver of any of Lender's rights of of any of
y future transactions, wWhenever the consent of Londer is required under (s Agresment,

Borrower's or any Grantor's obligations as 10 &n »
the granting of such consent by Lender in any instance shall not cons;itute continying qonsent to subseguent instances whera such consent
is required and in all cases such consent may be gramted or withheld in the sole discretion of Leader.

Severability, It & court af competent jurisdiction finds any provision of this Agresment To be lllegal, invalig, or unenforoceable as o any
sircurnstange, that finding ghall not make the offending provision illegal, invalid, or unenforceatie gs 10 any other circumstance, If feasible,
the offending provision shall be considersd modified so that it begomes legal, valid and enforceable. I the oifending provisien cannot be so
modified, it shall be conaiderod deloted from thie Agreament. Unless othorwise required by law, the ilegality, invalidity, unanforeashility
of any provision af this Agresmant shall nat affect the legality, validity o anforgeablity of any other provision of this Agreement,

Attorneys’ Fees; kxpenses. BOITOWEr agruss 10 pay upen dema

Arbitration. Borrower and Lender agres tha

arment arg for convenience purpeses enly and are not 1o be uged to interpret or defing the

to the extunt not prnmnpwd'uy fedural law, the
has been accepted by Lender in the Btate

bmit 1 the jurlisuiuLiun ol the vuwrts ul 1L.OS5 ANGELES.

Mo Waiver by Lender.
and signad by lendar. No daelay or omission on
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’ CONSTRUCTION LOAN AGREEMENT :
Loan Na: 0370253786 {Continued) e Page 10

Successors and Assighs., Al covenants anel agreements by or an hanalf of Borrowst Gunlsined it this Agreement wr any Related
Documnents shall bind Borrower's sUCCcessors and assigns and shall imure to the banefit of Lender and itg successors and assigns, Borrower
shall not, howsver, have the right to assign Borrowar's rights under this Agreement of any intarest therein, without the prier written
conarmy of | andar. . :

Survival of Representations and warrantias, Borrower understands ang agrees thet in extending Loan Advances, Lender is relying on all
representations, warrantles, ang covenants mads by Borowse in this Agreement of in any cartificare or other instrument dulivered by

Rorrower 1o Lender under thix Agresment ar sha Ralated Dosuments, Borrower further agrees that reqardiess of any investigation mads by
Lender, all such representations, warranties and covenants wil

| survive the extension of Loan Advances and delivery to Lender of the
Related Pocuments, shall be continuing i nature, shall be deemed made and rodated by Borrower at the time esch Loan Advance is made,
and shall remain in full ferce and etfect until such time as Borrower's Indebtadness shall ba pald in full, or until this Agreament shall be
terminated in tne manner provided above, whichever Is the 137 1o ottur. )
Time is of the Essence, Time is of the egsence in the performance of this Agresment,
DEFINITIONS. The following capitalized words and terms shall have the following meanings whan used In this Agresment. Unless specifically
statad to the contrary, all referances to dollar amounts shall mean amounts in lawful monay of the United States of America. Words and terms
use’d in 'ghe s}ngular shall inglude the plural, and the plursl shall include the singular, a8 the context may require. Words and terms not otherwise
dafined in this Agreemant shall have the meanings attributed to such terms in the Uniform Commarcial Code. Accounting words and tarms nol
otharwise definad in this Agresment shall have the maanings assigned to them in Bccordance with generally ageepted accounting principlas #s in
sffact on the dute of this Agreement: .
Advanca, The \{vard *Advance” means a disbursement of Luan funds made, or 10 be made, to Borrowar or on Borrower's behalf an a line
of credit or multiple advance basis under the terms and conditions of this Agreement,
Agresment, Tha word "Agreement” means this Censtruction Loan Agreement, as this Construction Loan Agreement may be amended or
modified from time to time, tegether with alt exhibits and schedules attached 1o this Construction Loan Agreemant from time te time.

Architeet's Cantract. The words “Architect's Coptract” mean the architect's contragt dated Jume 2, 2006 between Borrower and Huamin

Chang, AJd.A. & Architects, the architect for the Project.
Borrower. The woid "Burtuwer™ me&ans CA KADIN, ING., A CALIFORNIA CORPORATION and includee all co-gigners and ea.makers signing

the Note and all their successors and assigns.

Collateral. The word "Collateral” means all property and assets granted a5 collateral security for @ Loan, whathar real or personal property,
whether granted direslly of indirectly, whether granted now or in tho futurg, and whether granted in tha form of 8 security infarasy,

morigage, collateral mortgege, deed of trust, assignment, pledge, crop pledge. chattel mortgage, eollateral chattel morigaga, chattel trust,
factor's lien, sguipmant trust, conditional sale, trust receipt, lien, charga, lien or title retention contract, lease of consignment intended as 8

gecurity davies, or any other secunty of lien interast whatsoever, whether created by law, contract, or othenwise.

Completion Date. The words "Completion Date" mean December 1, 2008.

Congtruction Contract. ~ The words "Construction Contragt™ mean the contract dated Mareh 14, 2008 between Borrower and DS
Construction, Ing., the general contragtor tor the Project, and any subuunliadts with suboontracters, materisimen, labarerg, or BNy othar
person or entity for performance of work on the Project or the delivery of materials to the Project.

Cantractor. The word "Contractor® means DS Construction, ne., the general contractor for the Projest.

Environmental Laws. The words "Envirenmental Laws" mean BhY and ail state, federal and local statutes, regulations and ordinances
relating to the protection of human health or the envirenment, including without limitation the Comprehensive Environmental Responss,
Compensation, and Liability Act of 1980, as amsnded, 42 U.S.C. Section 9601, st seq. {("CERCLA"), the Superfund Amendments and
Reautharization Act of 19886, Pub, L, No. 4y«48Y ("SARA"), the HEZEMOOUS Miatgrials Transporlstivn AST, 49 U.8.C. Sectien 1801, ot 8eq.
the Respurce Conservation and Recovery Act, 42 U.8.C, Section 5901, st seq., Chapters 8.5 thraugh 7.7 of Division 20 of the California
Heatth and Ssfety Code, Section 25100, et seq., or other applicable state or federal laws, rules, or reguiations adopted pursuant thereto,

BEvent of pefault, The wards "Event of Dafault” mean any of the events of gefault sat forth In This Agreemsnt fn the delault yestien of this

Agregmant.
GAAF. The word "GAAP" maans generally sccepted aceounting pHNGIpies.

Grantor. The word nGrantor” means each and all af the persons of entities

ineluding without limitation all Borrowers granting such e Security Interest.
armadation party of any or all of the Loan and any guarantor uncler

granting & Security Interast in any Collateral for the Lean,

Guarantor, The word sGuarantor’ Meane any guUarantor, surety, or Anc
a completion guaranty agreement,

Guaranty. The word nGuaranty” means the guaran
Nois. :
Hazardous Substances, The words "Hazardous Substances” mean materials that, because of thalr gquantity, concentration ef physical,
chemical or infectious sharacterigtics, may cause or pose a present of potential hazard 16 human health or the environment when
improperly used, reatyd, stuiod, disposed of, gonerated, menutanturod, trancperted of otherwizga handled. The words “Hazardous
Substances” are used in theit very broadest mense and include without limitation any and all hazerdous or toxic substances, materials o
waste as defined by or listed under the Environmental Laws. The term "Hazardous substances™ also ingludes, without lirmitation, petrolaum

and petraleum by-products of 8ny fraction thareof and ashestos.
v means all existing and future bulldings, StrUCtLIES, facillties, fixtures, adcitions, and similar

ty from Guarantor 0 Lender, including without limitation a guaranty of all or pant of the

improvements, The word "improvements
construction on the Caliateral.
Indebtednass, The word =ndebtedness” means e {ndehradness evide ued by the Notwe o Nelated Documanta, ineluding all principal and
intarest together with all other indebtedness and costs and expenses for which Borrower ig responsible under this Agreament or undar any
of the Related Documants.

Lander. The word "L ander” means METHO UNITED BANK

Loat, The word “Loan" maans the loan of laans made to Berfower un

Luan Fund, The words "l.oan Fund" mean the undisbursed proceeds of the Loan un
other deposits reguired from Borrower under this Agreement.

, its BUECREBEOrS and HEEIYNE.
der this Agresmant and the melated Documents s described |
der this Agreamant tegether with any equity funds or
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CONSTRUCTIQN LOAN AGREEMENT S

Loan No: 0370253786 (Continued) Co Page 11

BORROWER ACKNOWLEDGES HAVING

March 17, 2008, In te original principal amount ot $5,635,00000 ftrom

Note. Tha word "Note™ meuns the promissory note dated Q.U
f, modifications of, refinancings of, consolidations of, and substitutions for

Berrower 1o Lender, together with all renewals of, extensions o
the promisscty hate or agresment. .
- Puninlited Wens. The words “Permitied Lisps® mean {1) liens and securty INTGests securing Indebradness owad by Borfowaf T0 Lender;
(2} liens for taxes, agsessments, or similar charges gither net yst due or baing cantgsted in good faith; (3} liens of materialmen,
mechanics, warehousemen, or carriers, ar other like llens arising in the ordinary course of business and securlng obligations which are not
yet delinquent; {4) purchase money lisne or purchagza monaey gecurity interasts upen of in any property atquired or held by Borrower in tha

ordinary course of business 1o securs indebtedness putstanding on the date of this Agreement or psrmitted to be ingurred undar the
paragraph of this Agreement titled "hdsbtedress and Liens®; {5} liens and security interests which, as of the date of this Agreement,
ity interests which In tha aggregate constitute

have been disclosed to and approved by the Lender in writing; and (6) those liens and secur
an jmmatersl and nstgmiticant monstary amount with respect to the net velue of Borrower's assets.

Plans and Spegificationa, The words "Plang snd Spéciﬁcations" mean the plans and speciﬂcations' for the Project whith have been
submittad to and initialed by Lender, together with such changss and additions as may be approved by Lender in writing,

Projest. The wotd "Froject” means the conatruction project as described in the *Project Dageription" section of this Agreement.

Project Documents. The words “Project Documents” mean the Plans and Specificationa, all studies, data and drawlings relating ta the
Project, whather proparad by or for Borrowar, the Conatruction Contract, the Avohitoet's Contraot, and all othor controcts and ogrooments

relating to the Project or the construction of the Improvemants.
Property. The word "Property” means the property as described in t

Real Property. The words "Real Property” mesn the real property,
section of this Agreement,

Related Documents, The words "Related Dacuments® maan all promissory notes, credit agreements, loan agreemeants, environmental
sgreements, guaranties, security agreamants, morigages, deeds of trust, security deeds, collatersl mortgages, and all other instruments,

agreaments and documents, whether now or hereafter existing, executed in connection with the Loan.

Sscurlty Agreement, The words "Security Agresment” mean and includa without limitation eny agreemants, promises, covenants,
arrangements, understandings or other agreements, whethaer created by law, contract, o otherwise, evidencing, governing, represanting, of

gresting & Security Interest,
Securlty Interest, The words “Security nterest” mean. without

he "Project Description® section of this Agreement,
interests and rights, ag further deseribed in the “Projest Description”

Himitation. any and &l types of collateral security, present and futurs,
whether In the form of & lien, charge, encumbrance, morigage, dead of tnust, security deed, assignment, pledgs, trop pledge, chatel
mortpage, collateral chattel mortgage, chatte! trust, factor's lien, equipment trust, conditional sale, trust receipt, lien or titls retention
contract, legse or cansignmaent intsndad as 8 security device, ar any other security of lien interast whatsoaver whather ereated by law,
conuragt, or otherwise. :

Value. The word "Value" means such amount or worth as defined and determ
contrary by Lender in writing.

ined by Lender in its sole discretion uniass agraed to the

READ ALL THE PROVISIONS OF THIS CONSTRUCTION LOAN AGREEMENT AND BORROWER AGREES

TO ITS TERMS. THIS CONSTRUCTION LOAN AGREEMENT IS DATED MARGH 17, 2008,

BORROWER!

k4

- CA KABIR, INC., A CALIFORNIA CORPORATION

| Bajenara K. Bhakta, President of CA KABIR, INC.,, A
CALIFORNIA CORPDRATION

LENDER:

METRO UNITED BANK

By:

Authorized Qfficer

TASEH PHO Latwings Yer. B38ARRQY Coph tatlond FinoRaial Bolenany, Inc. 1867, 008, Al Bjghy Repiad. < QA LACHALPACHLFY TR-p44 PR-20
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] Refarences in the boxes sbove are tor Lender's use anly and do not limit tha applicability of this doecurment to any particular loan or item.

)

o

Any item abave containing © ¢ ** has been omitted due 1o text leagth limitations,

tor rowBFT ™ T KEBIF, INC., A TALIFORNIA CORFORATION Cender — WMETRO UNITED BANK
3020 West Remssy St. ' . ALHAMBRA OFFICE :
Banning, GA 92220 . . .. eiemeeen m s T {101 WEST. VALLEY BOULEVARD.. .—. - -
e e . ALHAMERA, GA. 81803 _ S . -
l’ ; ' , ' ' {62¢6) 943-1138
principal Amount: $5,635,000.00 Initial Rate: 6.500% Date of Note: March 17, 2008

PROMISE TU PAY. CA KABIR, INC., A CALIFORMIA CORPORATION. {"Borrower") promises to pay to METEO UNITED BANK ({"Lender®), or
aeder, In lawtul monay of tha United Statss of America, the principal amount of Five Million Sl Mundrad Thirty-five Thousand & 00/100 Daltarm
155,63%,000,000 o &0 much as may be outstanding, together with interast on the unpald outstanding pringipal balance of esch advance,
interest shall be calculated from the date of aach advance until rapayment of aach advance.

PAYMENT. Borrowsr will pay this foas in full immadiately upon Lender's demand. H no darmand is made. Barrowsr will pay shiz lofn in ars
sayment of ail outstanding principal plus Bll accrued unpaid Intarest on Ssptembet 20, 2008, \n addition, Borrower will pay ragular monthly
aayments of all aecrued unpaid interest due aa of asch payment dats, beginning April 20, 2008, with il subgequent interest payments to be
-due on the same day ot sach month after that. Uniess otherwize agreed or vaguired by applicabls law, payments will be applied first to any
tmoald collestion soats: then to any late charges; then 1o bny soorucd unpaid Interest; Brd then to principal, The snnusl Interest mie for s
Note Is computed on a2 395/360 basis; that ik by applying the ratio of the annual interest rats over a year of 360 days. multiplied by the
sutstanding principat balance, multiplied by the actual number of days the principal balance is outstanding. Bosrower will pay Lender at Lender’s
ddress shown above or at such othar place 4a Lender may deaignate in wiiting,

VARIABLE INTEREST RATE, The intsrest rat¢ on this Note is subject te ehanga fram #ime to time based on changes in an indspendent indax
s hich is the Wall Strest Journal Prime Rate ithe "lndex"). The index is not nacessarily the lowest rate charged by Lender on its ioens. If-the
ngex becomes unsvailable during the term of this lpan, Lender may designate a substitute index aftar notifying Borrowar.  Lender will tall
Sorrower the surrent Index rate upon Borrowsr's request. The interest rate change will not occur more often than pach day. Borrower
srderstands that Lender mey make loans based on other rates as well, The Index currently is £.000%. The interest rate to be applied to-the
Jnpaid principal balance during this Note will ba at a rate of 0.500 percentage points over the Index, resulting in an initiat rete of 6.500%.
WATICE: Ungar as eircumatances will the interest rate on thin Nule be moos then the meximum rate allowed by Epplicable law. .

PREPAYMENT; MINIMUM INTEREST CHARGE. Borrower agrees that all loan feas and other prepaid finance charges are eamsd fully 3s of the
<ate of the loan and will not be subject to refund upon early payment (whether voluntary or 8% 8 result of default), axcept s otherwise recuired
ov low. In any event, swan upon jull propayment of this Note, Borrower ungerstands that Lender i entitied to @ minimurn intersst charge of
$700.00. Other than Borrawer's obligation to pay any minimum interest charge, Borower may pay without . paralty all or @ portion of the
smount owed earlier thaa it is due, Early payments will not, unless agreed to by Lender In writing, relieve Bortower of Borrower's obligation o
sentinye o make pavments of accrued unpaid interest. Rather, early paymants will reduce the principsl balane dus. Berrower agroed not ¢o
sand Lendar payments markad "paid in #uli®, "without racourse™, of gimilar. ianguege. | Borrowar sands such a payment, Lander may accept it
«Hhout losing any of Lendar's rights under this Note, and Borrawer will remain obligated to pay any Turther amount owed to Lender. All written
-ommunicationg concarning disputed amounts, including any check of other payment instrument that indicates that the payment gonstitutes
“maymant in full et the amount owed or that 19 rendered with other conditions or limitations ol as full satisfaction of & disputsd amount Must be
—~asiled or delivered to: METRO UNITED BANK-, ALHAMBRA OFFICE, 1101 WEST VALLEY BOULEVARD, ALHAMBRA, CA 21801,

LATE CHARGE, If a payment is 10 days ¢r more late, Borrower will be charged 5.000% of the unpaid portion of the ragularly scheduled
PEYMant, .
INTEREST AETER DEFAULT. Upon default, the interast rat

3 5,000 percentage point margin {*Default Rate Margin®), The Defauls Rate Margin shall also apply t
wrould have applied had there bean ho detault, .

DEFAULT. Each of the following shall constitute an avent of dofault
" payment Dafault. Rorfowet fails to make any payment when duo Lader this Nate.

Other Defaults. Borrewer fsils to comply with or to perform any other term, obligation, covenant or condition conteined in this Note or in
any of the related documents or to comply with or to perform any term, obligation, covenant or gondition contained in any ather agreement

bctwee{n-hendo'r and Borrower.

Datauit In Favor of Third Parties. Botro
sales agreement, or any othar agreement, in favpr of any other or
Borrower'a abllity to repay this Note of pertuiin Borrower's obilgar

Environmenta) Default, Failure of any party 10 comply with or perform whe
any environmental agreernent executed in gonnaction with any loan.

False Statements. Any warranty, representation or statement made or furpis
Note of the related documants Is false of misleading in any material respect,
or misleading at any time thereafter. . '
insolvency. The digsolution or termination of Borrower’s exigtence 25 & going business, the insolvancy of Borrawer, the aphaintment of a
receiver for any part of Borrowsi's property, B0y assignment far the penafit of craditors, any type of craditer workeut or the
commeancement of eny proceeding under any bankruptey or insolvency laws by or against Borrower,

Creditor ar Ferfeiture Proceedings, Commencement of foreclosura or forfeiture progaedings, whether by judicial proceeding. self-help,

repossession or any other method, by any creditor of Botrower of by any governmental sgency against any collaterat gecuring the losn.

This includes a garmishment of any of Borrowar's accounts. including deposit acscunts, with Lender. Hawever, this Bwvent of Rafault shall

net apply, if there is a good faith digpute by Borrower as to the validity or reasonableness of the claim which is-the basis of the creditor or

; tgrfeiture proceeding and if Borrower gives Lender written notice af the areditor or forfeiture proceeding and deposits with Lender monies or
E; ~ a-surety bond tor the creditor or forfeiture procending, in an amount determined By Lender, in its sole discretion, 2 buing an wdequate

1646845929 g5 :E7  BOBZ/CEsal
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& on thie Note shail, if permitted under applicable law, immediataly incresse by adding
o each suBceeding interest rate change that

{"Event of Default"} unger this Note:

wer or any Grantor defaults under any loan, ‘extension of credit, security agreement, purchase or
editor or person that may materially affect any of Borrower's proparty of
jons ungar this Note or any of the ralated documants,

n due any term, obligation, covenant or condition cortained in

ted to Lender by Borrower or on Borrower's behalf updar this
elthar now or at the time rade or furnished or hecpmes false
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PROMISSORY NOTE o
{Continued) " Page 2

Loan ‘No: 03702537886

X

Buentr Affecting Guarantor.  Any of the preceding avents oocure with roopest to any Guerantat of nny of the indobtednodd or any
Guarantor dies of becomes incompatant, or revokes or disputes the validity of, of liability under, any guaranty of the indebtednass
svidenced by this Note. In tha avent of death, Lendar, at its option, may, but shall nat be required to, permit the Guarantoer's estats to
assume uncanditionally the obligations arising under the guaranty in a manner stisfactory to Lender, and, In dolmy s, Gure any Event of .

Detaudts ; »
Change In Ownarship. Any change in ownership of twanty-five parcent (25%} or more of the gommon stock of Borrowef,
Adverds’ Change. ~ A rateiial sdvares ohsrnga ooours in Hotrower's Anansial esndivien, or Lendor believes the prospest of RAYMONT uL. .

S TOTIVTNEE BTG Wote & impaired. ' :

Cura Provisions. If any dafauit, other than a default in payrnent is curable and if Borrower has not been given a rotice of a braach of tha
same pravigion of this Note within the preceding tweltve {12 months, it may be cured if Borrower, after receiving written notise fruin
Lender demanding cure of such default: (1) cures the default within fifteen (15) days; or {2) if the cure requires mors than fiftean {16}

1o discretion to be sufficient to cure the dafault and thersafrer

days, Immediately initiates stope which Lengler deems in Lander's sa
continuss and completes all reasonable and NeCEsFArY B1EDS sufficient to produte compliance as soon as reasonably practical.

LENDER'E RIGHTS. Upon defaulr, Lpnder may declare the entirs unpaid principal balance undor this Note and afl secrued unpald interest

mmediately dus, and then Borrower will pay that amaounat, ] )

ATTORNEVS' FEES; EXPENSES. Lender may hire o pay suinewne wlse 10 hulp collsct this Notw I Borrowsr does pot pay. Borrower will pay

.ender that amount, This includes, subject 10 any limits under applicable law, Lender's attorneys* fees and Lender's legal expenses, whether or
-qp there is a lawsuit, Ingluding attomeys' fees, exXpanses for bankruptey proceedings (including offorts 1o medify of vacats any automatic stay
.z° injunction), and appeals. Borrowet also will pay any court costs, In addition ta all other sums provided hy law, .

GOVERNING LAW, This Note will be governed by federal law appileable o Lender and, to the exient nat praemptod by foderal law, the laws of
its conflicts of taw provisions, This Note has been aceepted by Lender in the State of Callformnia.

e State of California without regard to its
SHOIGE OF VENUE. If mere I3 a lawsult, Borfower agrees upan Lender's request to submit to the jurisdiction of the courts of LOS ANGELES

Ceunty, Stats of Caﬁfornla. .
DISHONORED ITEM FEE. Borrower will pay a fes to Lender of 516,00 if Borrowsr makes a psyment on Borrewar's foan and the check or
Meeulhorized charge with which Borrower pays is Jatar dishonored. |

COLLATERAL, Borrower acknowledges this Note 18 secured by the following collateral described in the smeurity instruments listed herain:

{A) 8 Construction Deed of Trust dated March 17, 2008, to a truktes in favor of Lendar on vesl proparty located in Riversice County, State
of California. That agreement contains the following due on sale

provision: Lander may, st Lender's optien, dmglare immadiately due and
payable all sums secured by the Construction Deed of Trust upon

the sals or wransfer, without Lender's prior written consent, of all or any
part of the Real Property, or any interest in the Reml Proparty. A “sale or transfer" means the conveyanca of Rexl Property or any right, title
or Interest In e Real Froperty; whether iegal, paneticial or equitable; whether veluntary of involuntary; whether by outright sale, deed,
installment sale contract, land sontract, contract fer deed, lmagehold intsrest with a terim greater than thres (3 years, |eage-option GONIract,
or by sale, assignment, or transfer of any peneficial intersst in or to any land trust holding title to the Real Property, of by any grther method
of conveyance of an interast in the Real Proparty. If any Barrowsr i a corporation, partnarahip ©f limited Katility comp

wny, tranafer also
includes any change in ownership of more than twanty-five percent (25%] of the vating stock, partnership interests or firmited liability
company interests, 8s the case may ba, of such Borrower.

“However, this option shall not be exercised by Lender if such axercise is
prohibited by applicabls law. ’

(B) inventory, chattel paper,

b

LT TN | - |

|
.
.

peeounts and general intangibles tescribed In & Commercial Security Agreemsnt dated March 17, 2008.
LINE OF CREDIT, This Note evidences a straight line of credit. Once the total-armount of principal has bean advanced, Borrower is nel antitled
«s further ioan ndvoncea. Tha following persen or persons are aulhurized Ty reyuest advanues and aythorize payments under the line of credit

ontil Lender racelves from Borrower, st Lender's address shown above, written notice of revocation of such authority: Rejendrs K. Bhakt,
President of CA KABIR, ING,, A CALIFORNIA COREORATION. Borrower agrees to be fiable for all surns either: (A} advanced in accordance
#ith the instructions of an authorizad parsen ar B! credited to any of Bofrower's aceaunts with Landar  The unpaid principal halanah awing
sm this Note at any tima may be evidenced by endersements an this Note or by Lender's internal retonds, including daily computer print-outs,

ARBITRATION, Bomower and lender agree that all disputes, claims and controvarsiss hetween them whether individual, joint, of class in
nature, atlsing from this Note or otharwize, inclyding withgut fitvitation contract and tort digputes, shall he arbitrated pursuant ie tha Codeo of
Brocedure of the National Arbitration Forum in effect at tha time the clalm Is filed, upon request of sithar party. No actto take of dispose ot any
collateral sacuring this Note shall constitute a waiver of this arbitration agreemant or be prohibited by this arbitration agresment, This includes,
without limitation, obtaining injunctive rellef or a temparary restralning order; invoking a pawer of sale under any deed of trust or mortgage:
ubitaining & writ of atachment or impasition ot a recalver; br gxercising any rignts relating to personal property. Inchucing taking or disposing of
sueh property with or without judicial process pursuant to Article 8 of the Uniform Commercial Code, Any disputes, claimsa, of controversies
eoncerning the lawluiness or ressenshblenass of any act, or exergise of any right, concerning any collzteral seciring this Note, including any
claim to rescind, refarm, or otherwise modify any sgreament ralating to the coffateral securing this Note, ohall slas be arbltratod, provided
howaver that no arbitrator shall have the right or the power 10 enjoln or restrain any act-of any party. Borower and Lender agree that in the

' of Civil Pracedure Section 728, or any similar provision in any other state,

avent of an action for judicial foreclosura putsuant to California Coda
the commentement of such an action will not conatitute a waiver of the right to atbitrate and the court shall refer 10 arhitration as much of sueh

action, including counterclaims, as lawfully may be referred to arbitration. Judgment upon any awerd rancarag by any arbitrator may be entered
in any court having juriediction. Nothing in this Note shall preclude any party from, seeking equitable relisf.fom a couet of competent

jurisdiction. The statute of Imiations, estoppel, waiver, laches, and similar doctrines which would otherwise be applicable in an action brought
by o party shall be applicable In any arbitratiunr  procesding, ang the Gomumencement of an arbiwation procesding shall be deemad fhe
rbitration Act shall apply to the construction, intaipretation, and enforcement of

commancement of an action far thesa purposes, The Federal A
this arbitration provision.
INTEREST RESERVE, AS part of the toral Loan Fund, L.endar end Borrowsr have agreed 1o &6t aside an Interest Reserve Fund in the amount of

™ £384,588.00 for payment of interest, Pursuant to the interest payment schedule outlined in the Lean Documents, Lender will advance funds
1 rom thie Interest Reserve Fund to keep interest payments curcant.  Should the funds aside in the Interest Reserve Fund be cempletely
E i ihursed, Racrower agrees to maingain the interest payments surrent or te replanish the Intcreat Reaerve Fund with sutficient funds as rcquired

ry Lender, Notrwithstanding the sbove, Borrower may, with notice to Laader, make interest payments directly to Lander pursuant to the nterast

E zayment schedule outlined in the Loan Decuments, . ) . .
T N YNIAYSYd 8 ¥3dNS 16.6845929 85 :EC BBBZ/ZZ/8I1 50
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MOTIEY US OF INACCURATE INEORMATION WE RERORT TO CONSUMER REPORTING AGENCIES. Pleasa notify us if we tapntt ANy inBourate
nformation about your acseunt(s) to 8 consumer reporting agency. Yaur writteh notice describing the specific inaccuracylies) should ha sent to
.5 a1 the following address! METRO UNITED BANK 17870 CASTLETON ST, STE 100 CITY GE INDUSTRY, CA 81748,

Tha-ianched £ ppoaitio-dofoult prov‘siomaﬁ#@ﬁrv&heﬂdorﬁhﬂ%—ﬁn’f‘m‘aciudg'- .
forced, this fact will not affect the rest of the
ipsing them. Borrower and any other person

GENERAL PROVISIONS. This.- i v 5P
_ender's right to declars payment of this Note on its demand. if any part of this Note eannot be en

vote. Lender maey delay or forge entpraing any of its vights or remediss under this Nete withiourt

#hO SignG, -Guarantess- oF andorses thie-Note: 1o the extent elowed by leryw; waive BrTY appiiceble stetute of frnttartionsT RrEseTtmeEnt, demand for
cayiment, ans aatie e B e (ho-torma-al-hie-Nete and-unieam-sthrnireeapressly st WY party who™'* ™
odation maker or endorser, shall be released from liability. All such parties agres that

(O

signs this Note, whether as maker, guaranter, sCGOMIN
“gnder may renaw or extend {repeatedly and for any length of time} this loan of release any party or guarantor or collateral; o impair, tall o
~zaligs UPOR of perfect Lendsar'a aegurity intorcat in tho collaternt; und take any athar sotion deamed necseeary by Lender without the consent of
rties also agres that Lender may raadify this joan without the consent of or notice 1o anyone other han the

sarty with whom the modification is made. The obligations under this Note are Joint and saveral,
PRIOR TO SIGNING THIS NOTE, BORROWER READ AND UNDERSTOOD ALL THE PROVISIONS QF T NOTE, NGLUDING THE VARIAELE
WITEREST RATE PROVISIONS, BORROWER AGREES TO THE TERMS OF THE NOTE.

BORBOWER ACKNOWLEDGES RECEIFT OF A COMPLETED COPY OF THIS PROMISSORY NOTE.
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BORROWER:

A KABIR, INC,, A CALIFORNIA CORPORATION

| -

' Rajeridra K. Bhakia, Bramaent of GA KABIR, ING., A
CALIFORNIA CORPORATION

.
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ATTACHMENT 2

DRAFT CITY COUNCIL MINUTES FROM
DECEMBER 10, 2008 MEETING
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Excerpt of Minutes of the December 10, 2008 Special City Council Meeting

2. Resolution No. 2008-121, Approving an Agreement with CA Kabir, Inc. for the Deferral of
Development Impact Fees in the Amount of $447,006.12 Associated with the Development
of the Holiday Inn Express Hotel Located at 3020 W. Ramsey Street (APN: 538-340-005).

Mayor Pro Tem Hanna said she hopes that this new Council will have a workshop and come
together and decide to give staff recommendation on what shouldn’t and what should not be put
on the Consent Items. This particular item is in reference to $447,000 of proposed deferred
development impact fees to the Holiday Inn. This is a significant issue and one that the public
should be aware of. She doesn’t know what they will end up agreeing to in terms of direction to
staff but certainly things over a certain amount of money should not be on the Consent Items for
approval. She would like staff to give a report on this item.

Matt Bassi, Interim Community Development Director gave the report on this item as contained in
the agenda packet.

Councilmember Machisic said that he is in support of this particular action but at the same time as
he mentioned earlier about policy governing owner participation agreements we definitely need a
policy or an ordinance covering this with conditions under which these kinds of grants can be
given. He is much in favor of them but at the same time we need to have some uniformity so if
somebody wishes to receive one of these deferrals they would be given a policy, the rules and
regulations for whatever. He has a number of questions in regards to repayment, how much, what
is the interest, etc. so he is concerned with those things. He would like staff to come back at some
point in time, with the Council’s concurrence, to outline some guidelines or policies that govern
under which conditions we grant these things.

Mayor Botts said that he would certainly support staff looking at that.

City Attorney addressed Councilman Machisic stating that earlier the issue was on OPA’s so from
that comment it sounds like you are extending the question to also deal with the fee deferral
situation. Councilmember Machisic said yes.

City Attorney said the fee deferral is really a request of the City but he thinks that the same issue
does apply when he inquired about it. The policy is being determined on past practice rather than
really a formal written policy and there are a number of implications on the interest rate. The City
has been using the LAIF rate which is kind of a rate. The LAIF funds are very limited as to what
they can be invested in and are very secure and the result is that the interest rate that the City
receives is generally below what a normal financing would be in the market place.

Mayor Botts said that we cannot take action but sees heads nodding that we need to address that as
a policy issue.

There was some further discussion in regards to prevailing wage and financial assistance.
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Mayor Pro Tem Hanna asked if they could have some information from the developer as to why
this is needed.

Raj Bhakta said that the $447,000 is needed because of the present times at the bank and the
situation is very tough but his project is going well. His plan is to open this hotel at the end of
January. Actually the $447,000 is the money he is asking to be deferred. He is not the only
person doing this deferral for this amount. There are other hotels in Banning that already got the
deferral which is the La Quinta. If he gets this help, there is a chance that he will end up paying
before the two years is up. It is a tough situation and the bank does not want to give him the

money.

Mayor Pro Tem Hanna said she doesn’t know the business but she assumes that he probably took
a construction loan out to build the hotel and did that include the fees.

Mr. Bhakta said no. He was surprised at these impact fees and it was about $350,000 but the
amount came up to about $726,000 which he already paid $260,000 to the City of Banning. He
came up with this figure of $447,000 and that money he does not have in his budget with the bank.

Councilmember Franklin asked staff if they could clarify for the audience what impact the deferral
of fees will have on the City budget if any.

Finance Director said regarding the deferral of fees on the City budget as the applicant mentioned
it is very hard in these economic times and even for the City of Banning. Obviously any of the
fees that we defer are monies that are not readily available to the City Council to allocate during
the budget process. She would however like to point out that just for the Council’s general
knowledge and she is sure that they are already aware of this that development impact fees are not
fees that come to the City and go directly into the City’s General Fund. These are fees that are set
a side. They each have their own specific fund and it is for the impacts that development brings to
our City so for future expansion of police facilities, fire facilities, other general facilities and these
are impact fees but again, any fees we defer are less monies that are in our coffers and less money
that we can invest, earn interest on and less monies that are available for the Council to spend.
She can’t say there isn’t an impact obviously, but we have to kind of look at that. It is not a
General Fund impact but it is an impact to the City overall.

Mayor Botts opened the item for public comments.

Mayor Botts asked Mr. Bassi to comment on the City being in the first position and how secure
are we.

Mr. Bassi said he would have to defer that question to the City Attorney. Mayor Botts said that
this states that the applicant has agreed to let us be in the first position and that is fine but has the
bank said that. Mr. Bassi said he is not aware of this and the applicant has agreed to it but he is
assuming that he has discussed this with his bank.

Mr. Bhakta said that actually is the amount that he discussed with the bank officer and she is not
here right now and won’t be back until next week and he will discuss this with her whether it is
going to be the first place or the second place.
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City Attorney said the agreement that you entered into before with La Quinta, which was before
his watch, did not specify first position so he does not know what occurred there but when he got
this agreement he had some of the issues that he talked about but to him the absolute prerequisite
was that you need to be in a first position. So he raised that issue and that is the reason why this
item was pulled at the last meeting. There was discussion and the property owner indicated that he
was agreeable. So he went ahead and inserted the language that says we are in a first position and
requires that we have a title report before we go forward to show that we are in a first position.
Based upon his experience he thinks that is something that a lender could have a problem with.
Their loan is going to be for a lot more money and there is only one party in a first position. The
problem is that if you are not in a first position and he has dealt with this subject in other cities in
the past and obviously when you are not in first position, you are going to be the last one that is
going to get paid. And he has had to spend a considerable amount of time litigating trying to
recover funds on deferred fee programs. If you collect them before you give the permit, you get
paid and in fact, you will get paid before the bank if you condition the issuance of your permut.
His experience is that cities don’t make good banks. One of the problems is that the City does not
like to foreclose on property which if you have a deed of trust which you have here, your remedy
is a foreclosure action. It creates a political stigma and city council’s don’t like to do that and he

doesn’t have experience with this Council but the council’s he has worked with in the past it has-

become a very extensive process giving the property owner more time, trying to hold hands and
work through the situation and the legal costs get run up in that situation and ultimately he has
been in situations where the council ultimately says lets split the different and lets pay half. Your
at the beginning of kind of doing these fee deferral situations and he would want the Council to be
aware and he understands the difficult times and the difficult times probably suggest that once you
start to do these other people having difficult times will come in and ask for them.

There was some further discussion in regards to the City being in a first position and also the
possible of considering an alternative.

Mayor Botts closed the item for public comments.

There was more further Council discussion in regards deferral of this amount of fees, alternative
options and keeping the City in a first position, There was also some discussion about setting a
precedent the need for setting guidelines for deferral of fees.

Mr. Bhakta said that if is not able to get this deferral for $447,000 he won’t be opening the hotel
until probably the end of next year which would be December 2009. He is asking the City of
Banning to help him and he will pay back the money to the City. This is not the first time that the
City of Banning has done this. The City of Banning did it before with the La Quinta Inn and that
is what he is asking about the seven year period.

Mayor Botts asked for a motion that would move this project forward with what we have indicated
being in the first position and the bank has to approve that and also perhaps also we go back with
negotiation on the amount and the repayment period.

City Attorney asked for clarification. In terms of the renegotiations on the payment period what
are you instructing us to do. Mayor Botts said to shorten it. City Attorney asked to what. He said
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if you are giving staff explicit direction, then you give us explicit direction otherwise you can
direct us to negotiate and we can come back and tell the Council what we worked out.

Mayor Pro Tem Hanna said she thinks what you have suggested is that first we try to get into first
position but you have said that from your understanding of business that is very unlikely so our
direction is first try to get into first position and if we are not in first position are you willing to
consider an alternative that would be to have a shorter repayment schedule.

Mayor Botts said his position would be if we are not in a first position then we need to go back to
the negotiating table and ask this gentleman to put up his house or other properties and that is done
regularly in any number of situations where someone’s business won’t carry as collateral because
there are first, second or thirds on it and often times you can ask the applicant or the individual if
they have other assets that they could pledge. His position is that we ought to move forward with
this agreement tonight subject to being in a first position and if we are not, then we have to go
back to the table and find other assets that make us whole; collateralize the $447,000.

Mayor Pro Tem Hanna said the problem is in it coming back to the Council in January. She thinks
this is an important issue that we shouldn’t just allow to slide by. She also thinks that it is very,
very important that the City make a clear statement that no one has a contact with the City of
Banning until they have a contract signed with the City of Banning. It is unfortunate that we have
a bad precedent established and we need good policy in the future so that can be prevented. If
you don’t have a contact signed, you don’t have a contract. It is a very simple matter but she
thinks it is very important that we reinforce the idea. It is not good management and it is not good
administration.

Mayor Botts reiterated that we negotiated in good faith with the legal opinion and we said we
would move forward and the applicant has agreed to a first position and if we are guaranteed that
from the bank then he thinks we should move forward with it. And if the bank does not do that
then we are back to the table because there is no deal. And he thinks this shows good faith that
negotiations took place between staff and this gentleman and we have not changed anything other
than his agreement to be in a first position.

Mr. Bhakta said in other words he is not getting the help from the City of Banning for that amount.

City Attorney said what the Mayor has said is that you indicated that you are okay with the City
being in a first position and the Council is saying if that is where we are at, they are okay with it.

Mr. Bhakta said he heard that. But his point is the $447,000 and in the next two years and after
that that will be the monthly payment with the interest which he is willing to pay.

Mayor Botts said what he just said was if the rest of the Council agrees, the agreement stays
the same with the exception that you agreed to have us in a first position and obviously the
bank has to do that to. He is suggesting that we not change any of the terms but simply
agree that we are in a first position. If your bank says no, then there is no deal and then we
would have to come back and sit down and see what other collateral you can provide to us.

Mr. Bhakta said okay.

156



Councilmember Franklin moved what Mayor Botts just said. Motion was seconded by
Councilmember Robinson. Motion carried, with Mayor Pro Tem Hanna voting no.
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CITY COUNCIL

CONSENT ITEM
DATE: November 14, 2008
TO: Honorable Mayor and City Council
FROM: /j%/latthew Bassi, Interim Community Development Director
Subject: City Council Resolution No. 2008-121:

City Council Review of an Agreement for the Deferral of
Development Impact Fees between the City of Banning and CA
KABIR, INC., for the Holiday Inn Express Hotel Located at 3020 W.

Ramsey Street.

RECOMMENDATION:

That the City Council adopt Resolution No. 2008-121 (Attachment 1) authorizing an Agreement
between the City of Banning and CA KABIR, Inc. for the deferral of Development Impact Fees

for the Holiday Inn Express hotel project.

BACKGROUND:

On February 20, 2007, the Planning Commission approved Conditional Use Permit No. 06-807
and Design Review No. 06-7016 for the development of a 39,250 square-foot (3 stories), 70-unit
Holiday Inn Express hotel in the Highway Serving Commercial (HSC) zone district.

On June 3, 2008, the Community Development Department issued building permits for the
project, and over the past five (5) months regular site/building inspections have been taking
place. Construction of the hotel is nearly complete and the applicant is estimating that by the end
of December 2008 the hotel will be ready for occupancy.

ANALYSIS:

In accordance with Council Resolution No. 2008-58 (approved May 27, 2008), the Development
Impact Fees for the Holiday Inn Express hotel project were automatically deferred until the
issuance of a Certificate of Occupancy. However, in a letter dated October 30, 2008
(Attachment 2), the applicant (Raj Bhakta — Holiday Inn Express) requested deferral of the
Development Impact Fees beyond the issuance of a Certificate of Occupancy. The letter
indicates that the applicant is facing many hardships and incurring overwhelming construction

costs.

In evaluating the applicant’s request, staff believes that it would be to the city’s benefit to defer
payment of the Development Tmpact Fees beyond the issuance of a Certificate of Occupancy
permit provided there is adequate security to ensure future payment of the fees. The City
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Council approved a similar request a few months ago for the La Quinta Inn & Suites hotel (May
13, 2008). Where a project involves significant capital investment, is located in a redevelopment
area and will serve to either encourage further development of an area where development has
been stagnant or where the project will provide a needed service, the City Council may find that
the project qualifies to have payment of the Development Impact Fees deferred beyond a

Certificate of Occupancy.

Staff has prepared a draft deferral agreement for Council consideration (Exhibit 1 of Attachment
1). The agreement will basically defer payment of the Development Impact Fees for a two (2)
year period, at which time interest will begin to accrue for the remaining six (6) year period. As
further evidence of CA KABIR, INC., obligation to pay the Development Impact Fees, they will
execute a Promissory Note which will be secured by a Deed of Trust recorded against the

p;foperty.

Staff believes the project is considered eligible for participatidn in the deferral of Development
Impact Fees because it is located in a redevelopment area, provides a need to local and area
residents and will serve to encourage further development in an area where development has

been stagnant or slow in improving.

FISCAL DATA:

The total Development Impact Fees required for the Holiday Inn Express hotel project is
$447,006.12. This will be the total amount subject to deferral under the provision of the

Agreement.

RECOMMENDED BY:

Matthew C. Bassi
Interim Community Development Director

REVIEWED BY APPROVED BY:
Bonnie Johnson Brian Nakamura
Finance Director City Manager
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ATTACHMENTS:

1. City Council Resolution No. 2008-121
Exhibit 1 - Draft Deferral Agreement with CA Kabir, Inc.
% Attachment 1 - Legal Description
» Attachment 2 - Deed of Trust
» Attachment 3 - Promissory Note
2. Correspondence Letter from Raj Bhakta (dated October 30, 2008)

G:\538-340-005 Holiday Inn Express\CC Staff Report 11-14-08.doc
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CA KABIR INC

D.B.A. HOLIDAY INN EXPRESS RANNING CA
October 30, 2008

Ciry Of Banning
99 E. Ramsey St.
P.0. Box 998
Banning CA 92220

To City Council:

We are aware of the Development Impact Fees we must pay during the submission
of the project-related applications, Tam requesiing thal the Holiday Tun Express project
we are implementing become eligible for deferral of these Development Impact Fees. We
realized that it is required for us to pay these fees, but we are requesting to pay these fees
in installments over time, with interest. I am seeking out a similar agreement to that of the
La Quinta Inn project. We are dealing with many hardships and incurring overwhelming
construction costs due to the fast pace of the project during our economic crisis and hope
that we can work out an agreement to satisfy both sides.

Sincerely, ’
R Bl

Raj Bhakta

President

Y,
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CITY COUNCIL

REPORT OF OFFICERS
Date: January 13, 2009
TO: Honorable Mayor and City Council Members
FROM: Matthew C. Bassi, Interim Community Development Director

SUBJECT: Holiday Inn Express & Suites Sign Proposal:
A Status Update from the Community Development Department on a Proposal by
Holiday Inn Express & Suites Hotel for an 80-foot Freeway-Oriented Sign.

APPLICANT’S REQUEST

At the December 10, 2008 City Council meeting, Mr. Raj Bhakta (Holiday Inn Express and
Suites) addressed the Council about the need for a freeway-oriented sign to help identify the new
hotel located at 3020 W. Ramsey Street. Mr. Bhakta would like to construct an 80-foot tall
freeway-oriented sign (Attachment 1) that would be located at the southern end of the property

adjacent to the I-10 freeway.

Mr. Bhakta approached the Planning Division a couple of weeks ago about the proposed 80-foot
tall freeway-oriented sign. Based on our current Sign Ordinance regulations, individual freeway-
oriented signs are not allowed. Prior to September 27, 2007, Section 9125.6(4)(e) of the Sign
Ordinance did allow individual freeway-oriented signs (refer to Attachment 2).

The Council directed staff to assess Mr. Bhakta’s request and report back at the next Council
meeting.

BACKGROUND

On September 25, 2007, the City Council adopted Ordinance No. 1377 (Attachment 3) which
amended the Sign Ordinance. The amendment primarily created six (6) “sign districts” where
existing individual freeway-oriented signs in the district along the I-10 freeway would be
amortized/phased out and a program established to group all the individual signs onto seven (7)
large freeway-oriented signs (similar in size and shape to Beaumont’s freeway sign). The
amendment also established new size and height regulations and removed the limitation of the
type of businesses allowed to have a freeway-oriented sign. The Council also adopted
Resolution No. 2007-137 (Attachment 4) on November 13, 2007 that approved a special design
for the new freeway-oriented signs.

The purpose in establishing the new regulations was to improve visibility and address sign blight
issues. However, the cost to implement the program to group existing freeway-oriented signs
has not been funded by the City nor has any individual property owner come to the plate
proposing to pay for a sign in their district.
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ANALYSIS

Since adoption of Ordinance No. 1377, there has not been a formal sign application submittal to
review a proposed freeway-oriented sign until staff received Mr. Bhakta’s request. Under the
previous sign regulations (pre-September 25, 2007), the Holiday Inn Express hotel would have
been allowed a freeway-oriented sign; however, the maximum height was limited to 55 feet. Mr.
Bhakta’s request is for an 80-foot sign. Given the current Sign Ordinance regulations, the
Planning Division could not approve Mr. Bhakta’s request for a freeway-oriented sign.

With respect to the current sign regulations, the concept of establishing the “sign districts” and
the grouping of existing freeway-oriented signs onto larger signs has not been implemented and,
thus, has not achieved the desired results. While the concept definitely has merit and could be
implemented, the cost of doing it (whether by public financing or private financing) has been a
major obstacle. Also, given the present economic challenges it is unlikely that either public or
private financing is feasible to initiate the sign district concept.

An additional challenge to carrying out the sign district concept is the reality that existing
business owners are not required to remove their non-conforming freeway-oriented signs. If the
City wants to force removal of the existing non-conforming freeway-oriented signs, it must
financially compensate business owners as part of the amortization requirements of the Sign
Ordinance. The amortization period established by Ordinance No. 1377 for existing non-
conforming freeway-oriented signs is 10 years from its adoption (i.e., October 9, 2017).

Options Available:

Several options the City Council could consider to address freeway-oriented sign issues are
provided as follows:

1) Direct staff to continue with the implementation of the existing sign regulations as
adopted with Ordinance No. 1377.

»  The net result of this action is that no new freeway-oriented signs can be approved
by the Planning Division, including the request by Mr. Bhakta for the Holiday Inn
Express. This will more than likely impact the ability of new businesses to attract
customers from the freeway, thereby, impacting their revenue/economic
opportunities.

2) Direct staff to amend the existing sign ordinance to propose a whole new set of
regulations to achieve similar results as the sign district concept.

»  This option would result in significant staff and city attorney time and cost to create
the new regulations. It would also mean that new freeway-oriented signs will

remain prohibited.
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3) Direct staff to amend the existing Sign Ordinance to re-establish the freeway-oriented
sign requirements that existed prior to September 25, 2007.

»  This option would give the Planning Division the authority to approve new freeway-
oriented signs subject to the location, height, size and sign area requirements of the
pre-September 25, 2007 regulations. It would also remove the non-conforming
status of existing freeway-oriented signs and eliminate the financial burden self-
imposed by the City to pay for removal of these non-conforming signs to achieve the
“sign district” concept. However, this option would result in a number of new
freeway-oriented signs along the I-10 corridor which will add the “clutter” and
“aesthetic” concerns that partially led to adoption of Ordinance No. 1377.

FISCAL IMPACT

There will be no fiscal impact with this action.

RECOMMENDATION

Staff recommends the City Council:

1. Affirm that the request by Holiday Inn Express to install an 80-foot tall freeway-oriented
sign is not allowed under the City’s current sign regulations; and

2. Direct staff to prepare a Zone Text Amendment that revises the Sign Ordinance to re-
establish the freeway-oriented sign requirements that existed prior to September 25,

2007.

PREPARED BY:

ot Bozned

Matthew C. Bassi
Interim Community Development Director

REVIEWED BY: APPROVED BY:
Bonnie J ohnso;/ Brian Nakamura
Finance Director City Manager
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Holiday Inn Express - Freeway Sign Request
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CC Attachments:

1. Architectural Exhibit of the holiday Inn Express Freeway Sign Proposal

2. Excerpts from the Pre-September 27, 2007 Sign Ordinance (Section 9125.6(4)(e)
3. Ordinance No. 1377 (adopted September 27, 2007)

4. Council Resolution No. 2007-137 (adopted November 13, 2007)

G:\538-340-005 Holiday Inn Express\Sign Proposal CC Report 1-13-09.doc
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ATTACHMENT 1

ARCHITECTURAL EXHIBIT OF THE HOLIDAY INN EXPRESS
FREEWAY SIGN
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ATTACHMENT 2
COPY OF SECTION 9125.6(4)(E)

(Pre-September 27, 2007 Code Section)
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§ 9125.6 Banning City Code § 9125.6

¢. Freestanding signs shall be located in a landscaped planter
area not less than fifty (50) square feet with one dimension being at least four (4)
feet.

(e) Freeway-oriented freestanding sign. A freestanding sign proposed
4o be located and designed in such a manner as to be viewed by the freeway trav-
eling public and limits its advertising to such services as food, lodging and auto-
motive services shall be subject to the following regulations:

a. Said business must be a freeway-oriented business, as deter-.
mined by the Planning Commission.

b. Said business must be easily accessible to a freeway off-ramp,
as determined by the Planning Commission.

c. Said sign shall not block another freeway oriented freestanding
sign. The applicant shall be responsible for providing the Planning Commission
with evidence to assure satisfactory compliance with this requirement.

d. Said sign shall be located in a planter area not less than fifty
(50) square feet with on dimension being at least four (4) feet, unless from the
evidence presented to the Planning Commission it can be determined that the
area is not visible from Ramsey Street, or the absence of the planter shall not be
detrimental to the appearance of the area.

e. Said sign shall not exceed an overall height of fifty-five (55)
feet.

f. Said sign shall not exceed one hundred seventy-five (175)
square feet per display face (a variance not to exceed an additional fifty (50)
square feet may be possible providing the applicant meets the requirements for a
variance as outlined in article 16 of this code).

(f) Painted signs. Each business shall be permitted painted signs
subject to the following conditions:

a. Said signs shall be in combination with or in lieu of wall signs.

b. The area of said painted sign shall be deducted from the total
allowable wall sign.

(g) One flag pole, displaying one or more flags of the state and nation,
not to exceed 100 feet in height. Any flag pole over 35 feet in height shall have a
light or beacon established atop the pole. Such light or beacon shall be main-
tained such that it is continuously operating.

(Banning 1/95) 346.14
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ATTACHMENT 3

ORDINANCE NO. 1377 (Adopted on 9/25/07)
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ORDINANCE NO. 1377

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY
OF BANNING, CALIFORNIA, AMENDING SECTIONS
9009.06(G), 9109.11 (2)(f), AND 9109.15 OF THE
MUNICIPAL CODE REGARDING FREEWAY ORIENTED
FREESTANDING SIGN PROVISIONS.

THE. CITY COUNCIL OF THE CITY OF BANNING DOES HEREBY ORDAIN AS

FOLLOWS:

SECTION 1. Section 9109.06(G) of the Banning Municipal Code is hereby amended to read in
its entirety as follows:

‘CG'

New freestanding signs, except for new freeway oriented freestanding signs permitted

pursuant to Section 9109.11(2)(f).”

SECTION 2. Section 9109.11(2)(f) of the Banning Municipal Code is hereby amended to read
in its entirety as follows:

“f) Freeway Oriented Freestanding Sign. A freeway oriented freestanding sign (“freeway sign”)

is a sign located and designed in such a manner as to be viewed by the public traveling to,
from or through the City of Banning on Interstate 10. To prevent visual clutter and preserve
the aesthetics of the City, there shall be no more than seven freeway signs in the City.
Freeway signs shall be located along the Interstate 10 right of way in accordance with the
Freeway Oriented Freestanding Sign District Map, as illustrated in section 9109.11(2)(f)(10).
Freeway signs shall be subject to the following regulations:

1)
2)

3)

The freeway sign shall be designed in accordance with the City’s Freeway-Oriented
Freestanding Sign Design Criteria, as illustrated in 9101.1 1(2)(H)(11).

The freeway sign shall accommodate advertising displays for multiple businesses, and
shared use of the freeway sign, including any video displays, shall be required.

The freeway sign shall not block any portion of another freeway sign from the view of
any vehicle driver or passenger traveling on Interstate 10. The applicant shall be

~ responsible for providing the Director with evidence to assure satisfactory compliance

4)
5)
6)
7)

8)
9)

with this requirement.
The freeway sign shall be located in a planter area not less than 50 square feet with one

dimension being at least four feet.
The freeway sign shall not exceed an overall height of 55 feet as measured from the

Interstate 10 surface road grade.

The freeway sign’s display faces shall not exceed 180 square feet per display face, and no
variance to this maximum dimension may be granted.

Video displays, if used, shall be turned off between the hours of 10:00 PM and 6:00 AM.
Sound shall not be permitted.

Freeway Oriented Freestanding Sign District Map. [Exhibit “A”]

Ordinance No. 1377
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10) Freeway Oriented Freestanding Sign Design Criteria shall be established by City Council
resolution.

SECTION 3. Section 9109.15 of the Banning Municipal Code is hereby amended to read in its
entirety as follows: o

“(a)  Any sign that does not conform to the requirements of this Section, either by variance
previously granted or by conformance to the existing sign regulations at the time the initial
permit for the sign was issued, shall either be removed or brought up to code requirements within
10 years from the date it became noncompliant with the Section. Notwithstanding the foregoing,
the City shall not require a nonconforming sign to be removed pursuant to this Section without
paying compensation to the sign owner, if compensation is required by the Outdoor Advertising
Act (Business and Professions Code section 5200 et seq.), or Division 3, Chapter 2.5 (“On-
Premises Advertising Displays™) of the Business and Professions Code, or compensation is

otherwise required by Federal or State law.

(b)  In accordance with California Business and Professions Code section 5499, no legal
nonconforming sign will be required to be removed on the sale basis of its height or size if
special topographic circumstances would result in a material impairment of visibility of the sign
or the owner’s or user’s ability to adequately and effectively continue to communicate to the
public through the use of the sign. The owner or user may maintain the sign at the premises and
at a location necessary for continued public visibility at the height or size at which the sign was
previously lawfully erected pursuant to all applicable codes, regulations and permits. Any such
sign will be deemed to be in conformance with this article.”

SECTION 4. SEVERABILITY. If any section, subsection, sentence, clause, or phrase of this
ordinance is for any reason held to be invalid or unconstitutional by a decision of any court of
competent jurisdiction, such decision will not affect the validity of the remaining portions of this
ordinance. The City Council hereby declares that it would have passed this ordinance and each
and every section, subsection, sentence, clause, or phrase not declared invalid or unconstitutional
without regard to whether any portion of the ordinance would be subsequently declared invalid

or unconstitutional.

SECTION 5. NON-EXCLUSIVITY. Nothing in this Ordinance shall limit or preclude the
enforcement of other applicable laws.

SECTION 6. EFFECTIVE. This Ordinance shall take effect thirty (30) days after its
enactment in accord with California law.

SECTION 7. PUBLICATION. The City Clerk is directed to cause this Ordinance to be
published within 15 days of its passage in a newspaper of general circulation published and

circulated within the City of Banning.

PASSED, APPROVED AND ADOPTED this 9" day of October, 2007.

MMM/& S Al

Deborah Franklin, Mayor Pro Tem

Ordinance No. 1377
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APPROVED AS TO FORM AND
LEGAL CONTENT:

%%‘7/%%
Burke, (¥ illidms & Sérensén, LLP

W City Attorney

ATTEST:

Lo Ypg ottt

Marie A. Calderon, City Clerk
City of Banning

CERTIFICATION:

1, Marie A. Calderon, City Clerk of the City of Banning, California, do hereby certify that
Ordinance No. 1377 was duly introduced at a regular meeting of the City Council of the City of
Banning, held on the 25" day of September, 2007, and was duly adopted at a regular meeting of
said City Council on the 9th day of October, 2007, by the following vote, to wit:

AYES: Councilmembers Botts, Franklin, Hanna, Machisic
'NOES: None

ABSTAIN: None

ABSENT: Mayor Salas- i

Marie A. Calderon, City Clerk
City of Banning, California

Ordinance No. 1377
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ATTACHMENT 4

COUNCIL RESOLUTION NO. 2007-137
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RESOLUTION NO. 2007-137

A RESOLUTION OF THE CITY COUNCIL OF THE CITY
OF BANNING, CALIFORNIA, ADOPTING A FREEWAY-
ORIENTED FREESTANDING  SIGN DESIGN IN
ACCORDANCE WITH SECTION 9109.11 2)(H(10) OF THE
MUNICIPAL CODE.

WHEREAS, at the September 25™ meeting, the City Council adopted Ordinance No.
1377 approving Zone Text Amendment #07-97504, amending Sections 9009.06(G),

9109.11(2)(f) and 9109.15; and

WHEREAS, Section 9109.11(2)(H)(10) of this Ordinance requires the design to be
adopted by resolution.

NOW THEREFORE, the City Council of the City of Banning does hereby resolve,
determine and order as follows: .

SECTION 1. In accordance with the provisions of Section 9109.11(2)(0(]0) the following
figure (Figure 1) represents the Banning Municipal Code Freeway Oriented Freestanding Sign

Design:

R

Figure 1: Freeway-Oriented Freestanding Sign Design

Reso. 2007-137
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SECTION 2. CITY COUNCIL ACTIONS.

The City Council hereby takes the following actions:

1. Approval of Freeway-Oriented Freestanding Sign Design. The City Council hereby
approves the Freeway-Oriented Freestanding Sign Design.

PASSED, APPROVED AND ADOPTED this 13" 447 of November, 2007.

City of Banning

APPROVED AS TO FORM AND
LEGAL CONTENT:
/

Burke, %illi%, s & Sorensen, LLP

-Q(; City Attorney

ATTEST: :
A Yl ot

Marie A. Calderon, City Clerk

CERTIFICATION:

1, Marie A. Calderon, City Clerk of the City of Banning, California, do hereby certify that the
foregoing Resolution, No. 2007-137, was duly adopted by the City Council of the City of
Banning, California, at a regular meeting thereof held on the 13® day of November 2007, by the
following vote, to wit: :

AYES: Councilmembers Botts, Franklin, Hanna, Machisic, Mayor Salas
NOES: - None
ABSENT: None
ABSTAIN: None

Marie A. Calderon, City Clerk
City of Banning, California

Reso. 2007-137
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CITY COUNCIL

REPORT OF OFFICERS
Date: January 13, 2009
TO: Honorable Mayor and Members of the City Council
FROM: Matthew C. Bassi, Interim Community Development Director

SUBJECT: Smoking in Public Parks — Review of Ordinance No. 1400:
An Update by the Community Development Department on Draft Ordinance No.
1400 to Amend Section 8.56.030 of the Banning Municipal Code Regulating
Smoking in Public Parks in the City of Banning. ’

BACKGROUND:

Ordinance No. 1400 (Attachment 1) was originally presented to the City Council at the October
28, 2008 meeting. Staff recommended approval of the Ordinance that would prohibit smoking in
city public parks in the same manner as smoking is prohibited in city public facilities. There was
a good deal of discussion/comments on the proposed Ordinance from Councilmembers and the
general public. As a result, the Council voted to table the item so staff could research the issues

and bring back the ordinance for adoption.

As there were a number of comments raised at the October 28 meeting, staff is providing a copy
of the minutes from the Council meeting (Attachment 2). The following is a general summary of
the issues/comments raised by Councilmembers (for the six (6) public comments, refer to the

attached minutes).

Councilmember Franklin:

» Commented that there should be designated smoking areas within the parks (e.g., away
from playground areas and group events/concerts) rather than prohibiting it park-wide.

» Commented how implementation of the ordinance would take police personnel away
from other priorities, and expressed concern about the difficulty for city staff to enforce

the ordinance.

% Commented that her research on-line revealed that there is a lot of information about this
issue and what other cities have done, but also noted that other cities are finding it hard to

enforce.

Councilmember Hanna:

» Commented that many cities in Riverside County have already adopted ordinances
prohibiting smoking in public parks.
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Ordinance No. 1400 — Smoking in Public Parks
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Page 2 of 4

» Commented that the city’s top priority should be our children and that parks are intended
for children so smoking in city parks should be prohibited.

» Commented that the ordinance allows smoking on public streets and/or alleys so there is
opportunity for smoking adjacent to the park.

» Commented that enforcement is a serious issue and that education is needed on second
hand smoke affects.

Councilmember Machisic:

» Commented that enforcement of the ordinance is a concern.

» Commented that smoking is a problem for health but at the same time it will be difficult
for officers to patrol through the park unless it is spot-checking.

> Commented that the people will have to get acclimated to the ordinance because they
have always smoked in public parks.

Former Mayor Salas:

» Commented that smoking in the park when children are around is not a healthy thing and
that we should take a good look at how we can enforce the ordinance.

» Commented that Riverside County is not allowing smoking within a certain distance from
building entrances and exits but that the County has established designated smoking

areas.

ANALYSIS:

In an effort to address Council concerns, staff met with two (2) representatives from the
Riverside County Department of Public Health; Mr. James Jo, DrPH and Ms. Consuela Edmond.
Mr. Jo and Ms. Edmond provided staff with information about what other city agencies are doing
to address smoking in public parks, some facts and data sheets on smoking and health, as well as
a small, non-scientific public opinion poll taken at several city parks. The information that was
provided to staff is included in the staff report (refer to Attachment 3). The following is a
summary of the information provided by Mr. Jo and Ms. Edmond.

» According to the American Nonsmokers’ Rights Foundation (ANRF), there are 391
municipalities in the United States that have adopted “Smoke-Free Park Laws” as of
October 2008. Of these municipalities, approximately 89 are California municipalities
(the nearest agencies to Banning are Colton, Corona and Yucaipa).
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» In general, there have been over 2,600 communities nation-wide that have adopted
smoke-free initiatives since 1964 when the U.S. Surgeon General’s report on Smoking
and Health was released (Source: American Cancer Society). It is not known how many
of these 2,600 smoke-free initiatives specifically addressed smoking in public parks, but
this is a significant number of communities that have addressed concerns about smoking
in their communities.

» While not specific to smoke-free parks, according to “California’s Clean Air Project”,
approximately 157 California communities as of November 2007 have prohibited
smoking/tobacco use in outdoor dining areas, public parks/beaches, and sporting venues.

> In a small “non-scientific” survey of 43 Banning residents in October 2008, Mr. Jo
(Riverside County Health representative) notes that over 74% stated that outdoor public
recreation areas should be smokefree. Over 62% of the surveyed residents believe that
tobacco litter is a problem in public parks. Over 65% believe that a smokefree policy
will reduce litter. He further notes that of the residents surveyed 23% were tobacco users.
As noted this survey is non-scientific and a small sampling. A copy of the survey
questions is provided as part of Attachment 3.

While enforcement was an issue with the Council, Chief Purvis noted that there would be a time
period where public education would be needed after adoption of the Ordinance, and that
enforcement would at first be more “complaint-driven” (i.e., calling the police department to
dispatch an officer). Chief Purvis noted that it would be good to have a period of 90 — 120 days
after adoption of the Ordinance for people to get acclimated before fully enforcing citations.
Staff has also received confirmation and support from Mr. Jo and Ms. Edmonds that the County
Health Department would be willing to undergo an education campaign on smoking in public
parks to assist the City in “getting the word out”.

In terms of having designated smoking areas within the parks, staff believes that the Ordinance
meets this concern and is flexible in that people are allowed to smoke on public streets and alleys
adjacent to the park. In addition, staff revised the Ordinance from the last meeting to include
public sidewalks adjacent to public parks where people could smoke. While it is not an “official
designated smoking area,” it does provide some concession so that a person does not have to
completely leave the area. Mr. Jo has indicated that the County’s preference would be to
prohibit smoking park-wide and not have designated smoking areas due to the “second-hand’

smoke concerns.

CONCLUSION:

While the issue of smoking remains a concern by most, it is important to note that the original
Ordinance to regulate smoking in public parks was requested by the City Council. While City
staff is certainly not an expert in the field of public health, we believe the proposed Ordinance
does address Council concerns, and provides for some flexibility to people who do smoke.
Currently, Chapter 8.56 of the Municipal Code precludes smoking in all City-owned facilities
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(refer to Attachment 4), so including smoking in public parks appears to be a logical extension of
this regulation.

FISCAL IMPACT:

There will be no fiscal impact with the adoption of this Ordinance.

RECOMMENDATION:

The Community Development Department recommends that the City Council adopt Ordinance
No. 1400 amending Section 8.56.030 of the Banning Municipal Code to regulate smoking in

public parks.

PREPARED BY:

T ttine Bvnno

Matthew C. Bassi
Interim Community Development Director

REVI ED BY: APPROVED BY:
Bonnie J ohnson;/ / Brian Nakamura
Finance Director City Manager

CC Attachments:

Draft Ordinance No. 1400

Meeting Minutes from the October 28, 2008 Council meeting

Materials/Packet Information from Riverside County Department of Public Health
Copy of Chapter 8.56 of the Banning Municipal Code

B W

G:\Smoking in Public Parks - Ordinance 1400\CC Rept - Ordinance 1400 1-13-09.doc
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ATTACHMENT 1

ORDINANCE NO. 1400
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ORDINANCE NO. 1400

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY
OF BANNING, CALIFORNIA, AMENDING SECTION
8.56.030 OF THE BANNING MUNICIPAL CODE TO
REGULATE SMOKING IN PUBLIC PARKS IN THE CITY
OF BANNING

WHEREAS, the City has considered amending regulations related to smoking in public
parks in the City of Banning; and

WHEREAS, public response to the issue demonstrated a strong desire on the part of
citizens in neighborhoods throughout the City for such regulations; and

WHEREAS, the City desires to enact restrictions to regulate smoking in public parks to
mitigate the negative effects on neighborhood citizens utilizing the City’s public parks; and

WHEREAS, City staff has recommended the passage of such restrictions to the City
Council to protect the public health, safety and welfare; and

WHEREAS, on October 28, 2008, the City Council held a public meeting at which time
interested persons had an opportunity to testify in support of, or opposition to the adoption of
Ordinance No. 1400; and ’

WHEREAS, at said public meeting on October 28, 2008, the City Council considered
and heard public testimony and comments regarding the adoption of Ordinance No. 1400 and
continued the item to the January 13, 2009 City Council meeting; and

WHEREAS, on January 13, 2009, the City Council held a second public meeting at
which time interested persons had an opportunity to testify in support of, or opposition to the
adoption of Ordinance No. 1400; and

WHEREAS, the City Council has carefully considered all pertinent documents and the
staff report offered in this case as presented at the public meetings held on October 28, 2008 and

January 13, 2009.

NOW THEREFORE, BE IT HEREBY ORDAINED by the City Council of the City
of Banning as follows:

SECTION 1. ENVIRONMENTAL FINDINGS

The City Council, in light of the whole record before it, including but not limited to, the
City’s Local CEQA Guidelines, the recommendation of the Community Development Director
as provided in the Staff Report dated January 13, 2009, and documents incorporated therein by
reference, and any other evidence (within the meaning of Public Resources Code § 21080(e) and
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§21082.2) within the record or provided at the public hearing of this matter, hereby finds and
determines as follows:

CEQA: The City Council has analyzed Ordinance No. 1400 and has determined that it is
exempt from the California Environmental Quality Act (“CEQA”) under Section 15061(b)(3) of
the CEQA Guidelines which provides that CEQA only applies to projects that have the potential
for causing a significant effect on the environment. Tt is the City Council’s independent
judgment that in adopting Ordinance No. 1400 that there is no possibility that the activity in
question will have a significant effect on the environment; thus, the activity is not subject to
CEQA. The proposed amendment to the Banning Municipal Code does not relate to any one
physical project and will not result in any physical change to the environment. Therefore, the
adoption of Ordinance No. 1400 is exempt from CEQA pursuant to Section 15061(b)(3) of the

CEQA Guidelines.

SECTION 2. Chapter 8.56.030 of the Banning Municipal Code is hereby amended to
read as follows:

8.56.030 Regulation of Smoking in City Facilities and City Public Parks
Smoking shall be regulated in the following places within the City:

A. No person shall smoke or use any tobacco product within any enclosed city
facility or within the boundaries of any public park within the City of Banning. This
prohibition shall not ban smoking or tobacco product use in or upon public streets,
sidewalks or alleys adjacent to a city facility or public park, but shall prohibit such acts in
off-street parking areas within city public parks.

B. Smoking in any enclosed city facility and within the boundaries of any city
public park owned by the City of Banning shall be subject to the enforcement and penalty
provisions of Section 8.56.070 and Section 8.56.080(A) & (B).

SECTION 3. Severability. If any section, subsection, sentence, clause, or phrase of this
ordinance is for any reason held to be invalid or unconstitutional by a decision of any court of
competent jurisdiction, such decision will not affect the validity of the remaining portions of this
ordinance. The City Council hereby declares that it would have passed this ordinance and each
and every section, subsection, sentence, clause, or phrase not declared invalid or unconstitutional
without regard to whether any portion of the ordinance would be subsequently declared invalid

or unconstitutional.

SECTION 4. Effective Date. This Ordinance shall take effect thirty (30) days after its
2nd reading in accordance with California law.

SECTION 5. Publication. The City Clerk is directed to cause this Ordinance to be
published within 15 days of its passage in a newspaper of general circulation published and
circulated within the City of Banning.
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PASSED, APPROVED, AND ADOPTED this 13th day of January, 2009

Robert E. Botts, Mayor
City of Banning

APPROVED AS TO FORM AND
LEGAL CONTENT:

David J. Aleshire, City Attorney
Aleshire & Wynder, LLP
City of Banning, California

ATTEST:

Marie A. Calderon, City Clerk

CERTIFICATION:

I, Marie A. Calderon, City Clerk of the City of Banning, California, do hereby certify that
Ordinance No. 1400 was duly introduced at a regular meeting of the City Council of the City of
Banning, held on the 13th day of January, 2009, and was duly adopted at a regular meeting of
said City Council on the 27th day of January, 2009, by the following vote, to wit:

AYES:

NOES:

ABSENT:

ABSTAIN:

Marie A. Calderon, City Clerk
City of Banning
Banning, California

G:\Smoking in Public Parks - Ordinance 1400\Ordinance No. 1400 1-13-09.doc
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Subs Owners, Mr. and Mrs. Benhar, and the City of Banning for Public’Parking Use.
Recommendation: That Resolution No. 2008-113 be adopted.

4. Resolution No. 2008-117, Accepting and Authorizifg an Amendment to the Riverside
County Transportation Commission Transpgrtation Expenditure Plan and Retail
Transaction and Use Tax Ordinance (Ordifiance No. 88-1 — Measure “A”).

Recommendation: That Resolution No.2008-117 be adopted.

5. Notice of Completion fof Project No. 2008-02, A. C. Overlay, Pavement
Rehabilitation and-Sidewalk Improvements on Various Streets.

Recommendation” That the City Council accept Project No. 2008-02, A. C. Overlay,
Pavement Rek@bilitation and Sidewalk Improvements on Various Streets, as complete and
ity Clerk to record the Notice of Completion.

fion Machisic/Franklin to approve Consent Items 1 through 5. Mayor Salas opened the
{tem for public comments. There were none. Motion carried, all in favor.

ORDINANCES - INTRODUCTION

1. Ordinance No. 1400 — Regulations for Smoking in Public Parks
(Staff Report — Matt Bassi, Consultant)

Mr. Bassi gave the staff report as contained in the agenda packet.

Mayor Pro Tem Franklin said she knows that we are talking about adding no smoking to our parks
but she knows that a lot of families do participate in family events at parks where they are there all
day and have we considered the possibility of doing restricted areas as opposed to saying the
whole parks are non-smoking.

M. Bassi said he believes the direction from Council was to include the entire public park and he
doesn’t remember any direction that would set off sites for smoking but if that is the Council’s
desire they can amend the ordinance to include that.

Mayor Pro Tem Franklin said she has some concerns because she does go to some of the parks
and she does see family affairs and there are people who do smoke. She knows that there is a
concern about our children but if we were to say certain areas were not allowable for smoking
such as around the playground areas or anytime there is a group event like the concerts in the park
and there are only certain areas where people could smoke. She said that parks are one of the few
places where people can go free and they can enjoy family events and community events there and
she would hate to say you cannot smoke there especially because a lot of the events are for a long
time. Also she asked how do you police or monitor such a thing.

9
reg.mtg. — 10/28/08

187



Mr. Bassi said there is an enforcement section and penalty section that currently exists for
everything within that chapter about smoking and so that would still be the case. There is a
subsection that talks about an employee or City Manager or designee could do enforcement. He
would imagine that the police department would be involved in enforcement if they see it or even
the code enforcement team may see something as they are driving by and make a call to address

that.

Mayor Pro Tem Franklin said she would hate to think that we are having our police worried about
people smoking as opposed to some of the other things we need them to focus on.

Councilmember Hanna said it is not listed in this report but many cities in Riverside County and
certainly many, many cities in Southern California have a similar kind of concern and have an
ordinance to this effect. She thinks that our top priority should be our children and that parks are
places for children and smoking shall not be allowed in the parks. She would point how however,
on page 55 of the Council packet under Section 2. Chapter 8.56..030 A, second sentence says
“This prohibition shall not ban smoking or tobacco produce use in or upon public streets or alleys
adjacent to any City facility or public park, but shall prohibit such acts on sidewalks and in off-
street parking areas within the City public parks.” It seems to her that once people understand
there are some possibilities to smoke but not in the parks themselves. In terms of enforcement that
is always a serious issue. All of this is education and we are saying to people that this is not what
we should be allowing our children do have to suffer through. Of course second had smoke
affects everyone and not just children but she thinks that our priority should be for children.

Councilmember Machisic said is only concern was enforcement because have some very serious
things to enforce and smoking certainly is a problem for health but at the same time it is going to
be hard for them to patrol through the park unless it is spot checking.

Mayor Pro Tem Franklin said she also looked on-line to see what was happening in other cities
and there is a lot of information out there about what a lot of different cities are doing and they are
doing different things but one of the things that most of them refer to is how hard it is to enforce.
She would hate to see us put an ordinance out there that we are not really going to enforce.

Councilmember Hanna said actually there are a lot of ordinances that are not enforced on a
stringent basis. Again, this is kind of an education of our community that smoking is bad and we
don’t want our children to be affected by it. For example, if you were allergic to smoking and
somebody is smoking in the park, you can say excuse me it is against the law to smoke in the park.
You have some means to say something; right now you just have to leave.

Councilmember Machisic said he believes that this is an ordinance that is going to mature over a
number of years and it is not going to happen immediately. People have to become acclimated to
this because they have always smoked in the park, the picnic table and family gatherings.

Mayor Salas said while we shouldn’t adopt any ordinance or continue to allow ordinances that are
on the books that we are not enforcing we need to take a good look at how we can do that. Having
smoking in the park when children are around is definitely not a healthy means and she knows that
the County of Riverside is not allowing within a particular amount of feet smoking near the

10
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building entrances and exits. But at the same time these employees or people visiting the County
facilities have designated areas where they can smoke. She asked Chief Purvis his thoughts on
this ordinance in terms of enforcement.

Chief Purvis said as far as the enforcement aspect he thinks that there would be a time of public
education period where we inform anybody that is in violation of that new ordinance and he thinks
primarily it would be complaint driven at first if we do have some folks in the park who are
offended by the smoke, they could call the police department and they could have an officer
dispatched to that location. They could either inform them of the new ordinance or actually take
enforcement action immediately. But what they would want to do is to at least give the public a
time period to get acclimated to the new ordinance and then start enforcement after maybe a 90 to
120 day period. It is also a great tool that they can deal with people in a park setting. Say they are
doing other things such as loitering or whatever else the case may be and they are smoking as well
that gives the police officer an extra way to deal with something or a problem in a park. They can
enforce it if they have to but he believes it would probably be more complaint driven where they
actually receive complaints from citizens.

Mayor Salas asked Chief Purvis about designated arcas in the park. He said that it would probably
muddy the water a little bit. And if there are designated areas smoke can still dissipate pretty
easily into other areas where people are going to be offended by it.

Mayor Salas opened the item for public comments.

Bill Dickson, 5700 W. Wilson said being a reformed smoker for over thirty years and being
married to a smoker he thinks the Council ought to sit back and really think long and hard before
we drive another wedge into the community. There are enough things going on that is dividing the
community and you need to be extremely careful before you drive another wedge in there. Our
parks are there for everybody and if you are going to put something together you ought to put
something together maybe where we do have designated areas. He hates second had smoke but

you need to be careful.

Charlene Sakurai, 43000 Dillon Road said her background is oncology nursing so she has spent
40 years dealing with lung cancer among other things and smoking, etc. and education. She
thinks it is laudable to think about a no smoking ordinance for parks. But she thinks the
Council also ought to consider some type of no smoking programs offered within the city that
we can do something to remedy the problem because it is not a city problem, it becomes a
personal health problem. So if you cannot smoke here, you are going to go smoke there. She
worked in a cancer facility were it became a conflict of interest to smoke on the property but
everybody who did smoke and patients included were going out onto the sidewalk on the street
to smoke and they still are. She thinks it is incumbent upon us as a City if we decide to have an
ordinance to prevent them from smoking where they can smoke now, to also help them to
overcome this habit if they choose to do that. She has never seen anything in the paper about
no smoking programs. There is a wonderful opportunity to partner with the hospital with the
American Cancer Society, the American Lung Association and numerous other organizations
who would jump at the chance to come and offer programs if we would help to publicize that
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and support it. She would encourage the Council to think in terms of something like that and
not just to take away but also to provide.

Dorothy McLean, 916 Linda Vista Dr. addressed the Council stating that it has been her good
fortune to be able to sub at Nicolet Middle School two weeks in an American History class and
she learned that she is not smarter than a 8™ grader when it comes to history classes which she
had many moons ago but she came across the following and she thinks it applies. She said that
Alexander Hamilton wrote, “Government implies the power of making laws. It is essential to
the idea of a law that it be intended with a penalty or punishment for disobedience. If there be
no penalty, the resolutions or commands that pretend to be law will in fact amount to nothing
more than advice.” She said we have an ordinance on the books that states that campaign signs
are not to be up before 30 days before the election. Many candidates put their signs up when
they felt like it and nothing was done. Obviously nobody wanted to uphold the ordinance and
in doing so made the Council look weak; she doesn’t want a weak Council. Also signs have
been put up on private property and on public land without permission and nothing has been
done. Tt is disturbing when candidates do not follow the law. Now you are thinking about
prohibiting smoking in public places. Who will be the ones to enforce the law? The police
have enough to do responding to real crimes. It seems unnecessary to put such an ordinance in
their hands. In an ideal situation we would hope that if children are playing at the playground
and somebody is smoking, that they could be asked to move away so the children don’t have to
breathe the second hand smoke or what you usually do is pick up your kids and move
somewhere else. She doesn’t believe that this ordinance is necessary or it will be properly
enforced and if that is the case, it will again be the sign of a weak Council of which she does

not want.

Helen Barnes, 2102 W. Lincoln Street addressed the Council stating that she is a smoker and
smokers on the most part are very considerate of those who choose not to smoke. In her home
1o one smokes. What will this ordinance provide the citizens of the community; laws that
cannot be enforced. Being a City employee herself previously she knows that when police
officers or City employees are seen hanging around the park we get labeled as lazy, nothing to
do, and why are we sitting around at the park. Do we have the man power in the police force or
the code enforcement departments to enforce this ordinance; she doesn’t think so. Smokers are
already discriminated against because they cannot smoke in restaurants, bars or any public
buildings. The taxes on cigarettes are unbelievable. And the reason for that is because
someone stepped up to the plate and complained about second hand smoke. We are talking
about a City park. We are not talking about inside of a building. The smoke is not going to
hang around anybody. She feels that this ordinance is unnecessary and she would hope that
this Council has far more important issues to discuss than whether or not someone is smoking a

cigarette in the park.

Dr. James Jo, County Public Heath Department, Tobacco Control Project addressed the
Council stating that going back to the issue about enforcement it is a very tough issue. As a
local lead agency he is working with many other governmental agencies on this issue of smoke
free parks and they told him that the way they are enforcing it is to use self enforcement. What
that means is having the proper signage at the parks. Make sure that people are seeing the
signage that “this park is smoke free” and as people read those and are educated about that they
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will tell their friends and relatives and whoever visits the parks. If anyone lights up a cigarette,
then they will just kindly remind them that this park is indeed smoke free and the word will get
out and hopefully this will be self-enforcement. And hopefully no help will be needed by the
police department. This is what he has heard from the other lead agencies who are working on
this issue in terms of enforcement. He also mentioned that there are more than 120
communities here in California as of November 2007 that adopted smoke free outdoor places
such as parks. He wanted to let the Council know that this was not something new but
definitely there are many other communities that have adopted the ordinance and he believes
they are doing very well. One of the reasons they are so adamant about supporting this
ordinance is because when people come to places such as parks which is considered a very
family place and when young kids see adults who light up in places like that he believes it is
giving a negative message to these young kids. They are getting the message that it is okay to
smoke. There have been numerous studies done that show that kids who grow up seeing adults
smoking are more prone to smoke and become a smoker when they grow up as a teenager. One
statistic showed that everyday in California there is 6,000 high school kids who start up
smoking or at least try smoking. He said that they have done a couple of park clean-ups in the
city of Banning back in August and they had many high school kids and youth help them and
they visited a couple of the parks and they found a lot of cigarette butts even on the areas
around the tot lots which should be smoke free. Obviously people are not adhering to the
ordinance. He showed the cigarette butts that they collected and it is very unsightly and he
knows that cleaning up is not an easy task so they believe with the passage of the ordinance it
will definitely solve that issue. They also did a public opinion poll here in the city of Banning
and visited the parks and according to the survey it was found that more than 70% of the people
who were polled agreed that public places such as parks should be smoke free. A total of 43
people were polled at two different parks in Banning and at a community health center.

A young lady name Sherry, Cal State San Bernardino student, addressed the Council stating

that she had a relative who died of a smoking related illness. She knows personally that
smoking kills innocent people and it makes her very sad to know that her uncle passed away
when he didn’t have to. When a smoker lights up at a park it sends the wrong message to
young children that it is okay to smoke when in fact smoking is never a positive thing.
Children who are exposed to second hand smoke are two times likely to die of sudden infant
death syndrome known as SIDS. Children exposed to second hand smoke are also likely to
suffer from increase asthma attacks. She is asking the Council members to please consider the
negative affects of smoking and adopt an ordinance to prohibit smoking in our community
parks. We believe that smoke free parks will help protect our families, young children and the

environment.

Mayor Salas seeing no one else come forward closed the item for public comments.

There was some further Council discussion in regards to this issue in regards to encouraging a
healthy Banning, weighing in honestly on future agenda items, self-education on smoking,
willingness to listen to information before making a decision, taking away people’s rights,
coming back with pros and cons on an issue to the Council before going forward with a formal
ordinance for adoption, review reports from other cities on this issue, possibly trying this
program at one or two parks in the city and educating the community.
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Councilmember Machisic recommended that this item be tabled and that the Council get more
information and additional options regarding this program. There was Council consensus to
this recommendation.

REPORTS OF OFFICERS

I Status Report on the One Stop Shop

City\Manager said that this will be deferred to November 14" so that staff can give the Council
something in writing prior to the meeting so that the Council can have some thoughts to be able
to comeMp the meeting with after the Council sees it in writing.

ITEMS FORYUTURE AGENDAS

New ltems —

Councilmember Machisic said he spoke about this donation thing to various groups and he
would like to see something organized based on some of the comments he made in regards to
total amount of money, anhuncement in advance, budget development, and maximum amount.
He said that also Councilmemsper Franklin at one time talked about the groups being composed
of citizens of Banning as opposdq to other groups outside the city.

Mayor Pro Tem Franklin would liké\something back regarding our visioning and mission for
the City. She would like this to come back on the agenda for Council to review.

Mayor Salas said she wanted to clarify fOx the public and for the viewers at home that the
discussion item that we just had in regards\fo smoking in the parks the Council tabled it
because the Council wants to hear the feedbacR\from the community. It is important that the
Council listen and hear the concerns and what the people feel out in the community so they are
not going to try to push anything. But that doesn’t mbwsan that they are not hearing the concerns
or definitely not concerned about the public’s health and safety because that is important.

Pending Items —

1. Schedule Meeting with the Beaumont City Council (Salas — 11 '

Schedule Special Jt. Meetings with the City’s Various Committes

Commission, Economic Development Committee, Parks & Recreal

Review of Development Fees (Hanna - 12/11/07) (Johnson) (ETA 12/10/08§

4. Review of Ordinance regarding the selling of cars in shopping center packing lots (Salas -
9/9/08) (Hansen) (ETA 11/14/08)

(8]

5. Ordinance regarding smoke free parks (Hanna — 8/12/08) (Nakamura) (ETA 10/28/08)

6. Report on “One Stop Shop” (Franklin — 8/12/08) (Hansen/Nakamura) (ETA 10/28/88)

7. Bring back Riverside County Policy regarding animal rescue groups (Salas) (Nakamura)
(ETA 1/09) \

8. Report on “Request Partner” (Hanna -8/12/08) (Johnson/Nakamura) (ETA 11/14/08)

9. Development of Bridge & Thoroughfare District to fund grade separation at Hargrave
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PIYE AMERICAN NONSMOKERS' RIGHTS FOUNDATION

Defending your right to breathe smokefree air since 1976

Municipalities with Smokefree Park Laws

enacted as of October 2, 2008

This list includes those municipalities that specified that all city parks and/or specifically named city
se municipalities that have designated smoking areas in
youth areas, and

parks are smokefree. The list does not include tho!
city parks, those that provide coverage only a certain number of feet from playgrounds or
those that provide coverage only during youth events.

1. Bay Minette AL 41. Clayion CA
2. Bayou La Batre AL 42. Clovis CA
3. Center Point AL 43, Colton CA
4. Center Point AL 44. Contra Costa County CA
5, Daphne AL 45, Corona CA
6. Decatur AL 46. Culver City CA
7. Fayelte AL 47. Del Mar CA
8. Fultondale AL 48. El Cajon CA
9. QGardendale AL 49, El Monte CA
10. Gulf Shores AL 50. Emeryville CA
11. Headland AL 51, Encinitas CA
12. Homewood AL 52. Fairfax CA
13. Hueytown AL 53. Firebaugh CA
14. Huntsville AL 54. Fowler CA
15. lrondale AL 55. Fresno CA
16. Jasper AL 56. Gardena CA
17. Montevallo AL 57. Glendale CA
18. Orange Beach AL 58. Glendora CA
19. Troy ' AL 59. Grand Terrace CA
20. Trussville AL 60. Hawthormne CA
21. Vestavia Hills AL 61. Hayward CA
22. Atkins AR 62. Huntington Park CA
23. Batesville AR 63. Imperial Beach CA
24. Benton AR 64. lone CA
25. Bentonville AR 65. Jackson CA
26. Russellville AR 66. La Mesa CA
27. Albany CA 67. Laguna Hills CA
28. Amador County CA 68. Laguna Niguel CA
29. Baldwin Park CA 69. Laguna Woods CA
30. Beimont CA 70. Lodi CA
31. Berkeley CA 71. Loma Linda CA
32. Beverly Hills CA 72. Los Alamitos CA
33. Blue Lake CA 73. Los Angeles CA
34. Calabasas CA 74. Mammoth Lakes CA
35. Calexico CA 75. Marin County CA
36. Carpinteria CA 76. Monterey County CA
37, Carson CA 77. Monterey Park CA
38. Ceres CA 78. National City CA
39. Cerritos CA 79. Novato CA
40. Chuia Vista CA 80. Oak Park CA

2530 San Pablo Avenue, Suite J < Berkeley, California 94702 « (510) 841-3032 / FAX (510) 841-3071
www.no-smoke.org « anr@no-smoke.org
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81. Oakland CA . Port Orange
82. Oceanside CA 131.  Sarasota County FL
83. Palmdale CA 132. Wellington FL
84. Palo Alto CA 133.  Weston FL
85. Palos Verdes Estates CA 134. Athens/Clarke County GA
86. Pasadena CA 135. Coweta County GA
87. Reedley CA 136.  Douglasville GA
88. Rosemead CA 137.  Effingham County GA
89. Rosemead CA 138.  Harris County GA
90. Roseville CA 139. Henry County GA
91. Ross CA 140. Hawaii County Hi
92. Salinas CA 141.  Honolulu HI
93. San Anselmo CA 142. Clarinda 1A
94. San Diego CA 143. Des Moines 1A
95. San Diego County CA 144.  Indianola 1A
96. San Dimas CA 145. lowa City A
97. San Fernando CA 146, Johnson County 1A
98. San Francisco | CA 147.  Johnston 1A
99. San Jose CA 148. Muscatine 1A
100. San Mateo County CA 149.  Scott County IA
101. San Ramon CA 150. Tipton A
102.  Santa Clarita CA 151.  Urbandale 1A
103. Santa Cruz County CA 152. Ammon iD
104. Santa Monica CA 153.  Rexburg ID
105. Santa Rosa CA 154,  Buffalo Grove iL
106. . Seal Beach CA 155.  Chicago Heights IL
107. __ Simi Valley CA 156.  Cook County IL
108. Temecula CA 157. Deerfield IL
109. Thousand Oaks CA 158. Hawthorn Woods IL
110.  Ukiah CA 159. Highland Park iL
111.  Watsonville CA 160. Hoffman Estates IL
112.  Winters CA 161. Lake Forest IL
113. Woodland CA 162. Libertyville iL
114.  Yuba City CA 163. Lindenhurst iL
115, Yucaipa CA 164.  Northbrook IL
116. Arvada CO 165.  Oriand Park iL
117. Avon . CO 166.  Palatine IL
118. Carbondale CO 167. Tinley Park L
119.  Eagle County co 168.  Westchester IL
120. Snowmass Village CcO 169.  Wheaton IL
121.  Steamboat Springs CcoO 170.  Wheaton L
122.  Timnath CcO 171. Wilmette L
123.  Colchester CT 172. Wilmette L
124. WALLINGFORD CT 173.  Cumberland iN
125.  Wallingford CcT 174.  Elkhart IN
126. Bethany Beach DE 175.  Evansville IN
127.  Chipley FL 176. Fishers IN
128.  Coral Springs FL 177.  Goshen N
129. Largo FL 178.  Logansport IN
Page2of 5

195



179. St Joseph County . Hardwick
180. Baton Rouge/East Baton 229. Hastings MN

Rouge Parish LA 230. Herman MN
181.  Shreveport LA 231. Hoffman MN
182. _ Abington MA 232. International Falls MN
183. Braintree MA 233.  Luverne MN
184. Cambridge MA 234, Maple Grove MN
185.  Holliston MA 235. Maplewood MN
186. Malden MA 236. Marshall MN
187. _Mashpee MA 237. _ Mendota Heights MN
188. Somerville MA 238. Mounds View MN
189.  Swampscott MA 239.  New Brighton MN
190. __ Tyngsborough MA 240. New York Mills MN
191.  Westford MA 241.  North St Paul MN
192.  Whately MA 242.  Olmsted County MN
193,  Charles County MD 243. Parkers Prairie MN
194.  Augusta ME 244,  Plymouth MN
195.  Bucksport ME 245. Ramsey MN
196. Portland ME 246. Robbinsdale MN
197. Westbrook ME 247. Round Lake MN
198.  Winthrop ME 248.  Shoreview MN
199.  Fremont Mi 249.  Spring Lake Park MN
200.  Huntington Woods Ml 250. St. Francis MN
201. Kimball Township Mi 251.  Zimmerman MN
202.  Muskegon Mi 252.  Kirksville MO
203. Saint Ignace Mi 253, Aberdeen MS
204.  Adrian MN 254. Ecru MS
205.  Aitkin MN 255,  Greenwood MS
206. Albert Lea MN 256.  Gulfport MS
207.  Alexandria MN 257.  Hattiesburg MS
208. Andover MN 258. Hernando MS
209. Anoka MN 259.  Kosciusko MS
210.  Arden Hills MN 260. McComb MmS
211, Ashby MN 261.  Pascagoula MS
212. Battle Lake MN 262.  Petal MS
213. Baudette MN 263. Pontotoc MS
214. _ Bloomington MN 264.  Senatobia MS
215. Callaway MN 265. Shuqualak Ms
216. Champlin MN 266. Tupelo MS
217.  Cohasset MN 267.  Walls MS
218. Coon Rapids MN 268. Havre MT
219. Crystal MN 269. Grand Island NE
220. Dakota County MN 270. Concord NH
221. Dassel MN 271. Dover NH
222.  Dayton MN 272.  Berlin Township NJ
223.  Eden Prairie MN 273. Beverly NJ
224, Edina MN 274. Carlstadt Borough NJ
225. Elbow Lake MN 275.  Delran Township NJ
226. Elisworth MN 276. Dover Township NJ
227. Ham Lake MN
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277.  East Greenwich . herwoo! OR
278. East Rutherford Borough NJ 327.  Brentwood PA
279. Eatontown Borough NJ 328. East Donegal Township PA
280. Franklin Lakes NJ 329. Edwardsville PA
281. Hightstown Borough NJ 330. Erie County PA
282.  Holmdel Township NJ 331.  Kingston PA
283. Jackson Township NJ 332. Lemoyne PA
284. Lavallette Borough_ NJ 333. New Hope PA
285. Linwood City NJ 334. Quakertown PA
286.  Livingston Township NJ 335. Richland Township PA
287.  Logan Township NJ 336.  Trafford PA
288.  Long Hill Township NJ 337. Upper Southampton
289. Manalapan Township NJ Township PA
290.  Manville Borough NJ 338.  West Pittston PA
291. _ Milistone Township NJ 339.  York PA
292.  Moonachie Borough NJ 340. West Warwick RI
293.  Mount Arlington Borough NJ 341. _ Lexington SC
294. Newton NJ 342.  Surfside Beach SC
295.  Raritan Township NJ 343. _ Johnson City TN
296. Ridgefield Borough NJ 344.  Abilene X
297.  Ringwood NJ 345, Bellaire X
298. River Vale Township NJ 346. Burleson TX
299.  Seaside Park NJ 347. _ Coppell X
300.  Secaucus NJ 348, Farmers Branch X
301.  Shrewsbury Borough NJ 349.  Greenville X
302. Stafford Township NJ 350.  Hailtom City X
303.  Teaneck Township NJ 351. Kaufman TX
304. Union City NJ 352. Kerrville TX
305.  Vernon Township NJ 353.  Laredo TX
306. Vineland City NJ 354. Lindale TX
307.  Washington Township NJ 355.  McAllen TX
308.  West Milford Township NJ 356. _ McKinney X
309. West Orange township NJ 357. North Richland Hills TX
310.  Woodbury Heights Borough | NJ 358. _ Pearland X
311.  Woolwich Township NJ 359. Portland ™
312. _ Albuguerque NM 360. _ Prosper X
313. Mesilla NM 361. Richardson ™
314. Silver City NM 362. _ Richland Hills >
315.  DeWitt 1 NY 363.  Sugar Land >
316. _ Hudson Falls NY 364. Tyler X
317.  Niskayuna NY 365. Beaver uT
318.  North Syracuse NY 366. _ Cedar City uT
319. Oneida NY 367. Davis County urt
320.  Sylvania OH 368.  Holladay uT
321. Ashland OR 369. Hooper uT
322. Bend OR 370. Logan uT
323. Corvallis OR 371. Orem uT
324. Grants Pass OR 372. _ Salt Lake City ur
325. Newport OR 373. Salt Lake County uTt
374. Santa Clara uT
Page 4 of 5
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375. uT 84. Appleton Wl
376. St George Ut 385. Columbia County Wi
377. \Virgin Ut 386. Madison W
378. West Valley City UT 387. Shorewood WI
379.  Rutland VT 388.  Burlington WY
380.  Bainbridge Island WA 389. Evanston Wy
381. Lake Stevens WA 390. Pine Haven WY
382. Mason County WA 391. Rock Springs WY
383. Poulsbo WA

While ANRF has been tracking smokefree laws since the mid-1980s, we didn’t start tracking smokefree park laws
specifically until recently, when these laws became more common. We will continue to review older laws that may
have contained these specific provisions and to update this list to reflect our findings. If you know of a smokefree
park law that is not currently listed here, please contact ANRF at (510) 841-3032 or anr@no-smoke.org.

May be reprinted with appropriate credit to the American Nonsmokers’ Rights Foundation.

© Copyright 1998 — 2008 American Nongmokers’ Rights Foundation. All rights reserved.

Page Sof 5

198



Clearing the Air

in January 1964, the first U.5. Surgeon General's Report on Smoking
and Health was released, officially recognizing the harmful effects

of cigarette smoking. The landmark report started a major trend in
smoke-free initiatives. :

- Number of Communities

2500 with Smoke-free
Ordinances
2000 -
1500 [~ k
1000 |~

500; :

0'- = _— : ! —]

1964 1974 1984 1994 2007

Source: American Cancer Society; Armericans Nonsmokers' Rights Foundation

2600+
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California Communities Prohibiting Smoking / Tobacco Use in

Outdoor Dining, Parks, Beaches,

And Sporting Venues
Revised 11/07

This is a selection of California communities that, as of November 2007, have adopted policies
restricting or eliminating tobacco use in public places. Itis not exhaustive and is subject to
change. For more information on specific Cities and/or Counties, please refer to the Secondhand
Smoke Policy Database located at www.ccap.etr.org. '

Anaheim: (Orange County): Smoke-Free Outdoor Sport Venues

Alameda County: Smoke-free Outdoor Dining

Albany: (Alameda County): Smoke-free Athletic Fields

Anaheim: (Orange County): Smoke-free Athletic Fields

Arcata: (Humboldt County): Smoke-free Outdoor Dining, Athletic Fields

Baldwin Park: (Los Angeles County): Smoke-free Parks, Outdoor Dining

Belmont: (San Mateo County): Smoke-free Outdoor Dining

Berkeley: (Alameda County); All Public Places Smoke-Free, Indoors and Outdoors, including Outdoor
Dining, and athletic fields

Beverly Hills: (Los Angeles County): Smoke-free Outdoor Dining

Buellton: (Santa Barbara County): Smoke-free Outdoor Dining, Smoke-free Athletic Fields
Burbank: (Los Angeles County): Smoke-Free Parks, Smoke-Free Outdoor Dining, and athletic fields
Calabasas: (LA County): Smoke-free Outdoor Dining and Parks

Calexico: (Imperial County): Smoke-free Parks, and sporting venues

Capitola: (Santa Cruz County): Smoke-free Beaches

Carmel: (Monterey County): Smoke-free Beaches

Carpinteria; (Santa Barbara County): Smoke-Free Parks, Beaches and sport venues
Carson: (Los Angeles County): Smoke-Free Parks

Ceres: (Stanislaus County): Smoke-Free Parks

Cerritos: (Los Angeles County): Smoke-free Parks

Chula Vista: (San Diego County): Smoke-Free Outdoor Dining

Clayton: (Contra Costa County): Smoke-free sport venues

Clovis: (Fresno County: Smoke-free parks
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" Concord: (Contra Costa County): Smoke-free sport venues

Contra Costa County: Smoke-free Parks & Gardens, Smoke-free Outdoor Dining
Corona: (Riverside County): Smoke-free Parks

Coronado: (San Diego County): Smoke-free beaches & Piers, and Parks

Covina: (Los Angeles County): Smoke-Free Parks

Culver City: (Los Angeles County): Smoke-Free Parks

Davis: (Yolo County): Smoke-Free Outdoor Public Places, including Outdoor Dining, Public Gardens
and sport venues

Del Mar: (San Diego County): Smoke-free Parks, Beaches, and outdoor dining

Dublin: (Alameda County): Smoke-free Outdoor Dining,

El Cajon: (San Diego County): Smoke-Free Parks and outdoor dining

El Centro: (Imperial County): Smoke-free sport venues

El Dorado Hills Community Séwices District: (El Dorado County): Smoke-Free skate park
El Monte: (Los Angeles County: Smoke-Free Parks

El Segundo: (Los Angeles County): Smoke-free Beaches

Emeryville: (Alameda County): Smoke-free Outdoor Dining, Parks & Gardens

Firebaugh: (Fresno County): Smoke-Free Parks

Fowler: (Fresno County): Smoke-Free Parks

Fremont: (Alameda County): Smoke-free outdoor areas within a “reasonable distance” of designated
nonsmoking areas

Fresno: (Fresno County): Smoke-free Parks & Zooé

Fresno County: Smoke-free parks

Gardena: (Los Angeles County): Smoke-free Parks

Gilroy: (Santa Clara County): Smoke-Free outdoor dining

Glent;ale: (Los Angeles County): Smoke-Free Parks

Goleta: (Santa Barbara County): Smoke-free Outdoor Dining, smoke-free sport venues
Grand Terrace: (San Bernardino County): Smoke-free Parks

Hawthorne: (Los Angeles County): Smoke-Free Parks

Hayward: (Alameda) Smoke-free outdoor dining

Healdsburg: (Sonoma County): Smoke-free Parks
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Hermosa: (Los Angeles County): Smoke-free Beaches

Huntington Beach: (Orange County): Smoke-free Beaches
Huntington Park: (LA County): Smoke-Free Parks

imperial Beach: (San Diego County): Smoke-free Beaches & Parks
Imperial County: Smoke-Free Parks

Irvine: (Orange County): Smoke-Free Parks

La Mesa: (San Diego County): Smoke-free Parks

La Puente: (Los Angeles County): Smoke-Free Parks

Lafayette: (Contra Costa County): Smoke-free sport venues
Laguna Beach: (Orange County). Smoke-free Beaches

Laguna Hills: (Orange County): Smoke-free Qutdoor Dining and Parks

Laguna Niguel: (Orange County): Smoke-Free Parks

Laguna Woods: (Orange County): Smoke-Free outdoor dining and sport venues

Lake Forest: (Orange County): Smoke-Free Parks

Lathrop: (San Joaquin County): Smoke-Free Parks

Lemon Grove: (San Diego County): Smoke-free sport venues
Livermore: (Alameda County): Smoke-free Athletic Fields
Lomita: (Los Angeles County): Smoke-Free Parks

Long Beach: (Los Angeles County): Smoke-free Beaches
Los Alamitos: (Los Angeles County): Smoke-Free Parks

Los Angeles: (LA County): Smoke-Free Beaches and Parks,
Los Angeles County: Smoke-free beaches

Los Gatos: (Santa Clara): Smoke-free Outdoor Dining
Malibu; (LA County): Smoke-Free Beaches and Piers
Mammoth Lakes: (Mono County): Smoke-free Parks

. Manhattan Beach: (Los Angeles County): Smoke-free Beaches & Parks
Marin County: Smoke-free outdoor dining & sport venues

Marina Del Rey: (Los Angeles County): Smoke-free Beaches
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" Menlo Park: (San Mateo County): Smoke-Free outdoor dining
Milpitas: (Santa Clara County): Smoke-free sport venues
Modesto: (Stanislaus County): Smoke-free Parks

Monterey County: Smoke-Free Parks and sport venues
Monterey Park: (Monterey County): Smoke-free beaches.
Monterey Park: (Los Angeles County): Smoke-Free Parks
Moreno Valley: (Riverside County): Smoke-free parks

Morro Bay: (San Luis Obispo County): Smoke-Free Beaches
Newark: (Alameda): Smoke-free Athletic Fields; Outdoor Dining
Newport Beach: (Orange County): Tobacco-Free Parks, Smoke-free Beaches
Oakland: (Alameda County) Smoke-free parks

Oceanside: (San Diego County): Smoke-free Parks and Beaches
Ojai: (Ventura County): Smoke-free Athletic Fields

Orinda: (Contra Costa County): Smoke-Free Parks

Pacific Grove: (Monterey County): Smoke-free beaches
Pacifica: (San Mateo County): Smoke-Free Eeaches

Palm Desert: (Riverside County): smoke-free parks, sport venues, and city property (except where
specific signs are posted permitting such smoking).

Palmdale: (Los Angeles County): Smoke-Free Water Park.

Palo Alto: (Santa Clara County): Smoke-free outdoor dining

Pasadena: (LA County): Smoke-Free Parks.

Pine Grove: (Amador County): Smoke-free Parks

Pismo Beach: (San Luis Obispo County): Smoke-free Parks & Beaches
Pittsburg: (Contra Costa County): Smoke-free sport venues

Pleasant Hill: (Contra Costa County): Smoke-free sport venues
Pleasanton: (Alameda County): Smoke-free Athletic Fields, Outdoor Dining
Redlands: (San Bernardino County): Smoke-free Parks

Redondo Beach: (Los Angeles County): Smoke-Free Parks

Reedley: (Fresno County): Tobacco-Free Parks, Smoke-Free outdoor dining
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" " Richmond: (Contra Costa County): Smoke-free sport venues

Riverbank: (Stanislaus County): Smoke-Free Parks

Riverside County: Smoking is prohibited on all County Property, whether enclosed or unenclosed,
except in a Smoking Area. This applies to outdoor areas when there is a building on the property.

Rohnert Park: (Sonoma County): Smoke-Free Parks

Rosemead: (Los Angeles County): Smoke-Free Parks

Sacramento: (Sacramento County): Smoke-Free Outdoor Sport Venues, and Parks
Salinas: (Monterey County): Smoke-free Parks and Sport Venues

San Bernardino: (San Bernardino County): Smoke-free sport venues

Sam Bernardino County: Smoke-free sport venues

San Carlos: (San Mateo County): Smoke-Free outdoor dining

San Clemente: (Orange County): Smoke-Free Beaches

San Diego: (San Diego County): Smoke-Free Beaches, Parks & Athletic Fields

San Diego County: Smoke-Free Parks

San Dimas: (Los Angeles County): Smoke-Free Parks

San Fernando: (LA County): Smoke-Free Parks

San Francisco- City and County: (San Francisco County): Smoke-free Parks & Piers
San Jose: (Santa Clara County): Smoke-Free Outdoor Sport Venues

San Marcos: (San Diego County): Smoke-Free Parks & Trails

San Mateo City: (San Mateo County): Smoke-Free Outdoor Dining

San Mateo County: Smoke-free beaches, Smoke-Free Parks

San Ramon: (Contra Costa County): Smoke-Free Outdoor Dining Areas for all Restaurants, Smoke-
Free Outdoor Areas within 50 feet of an Entrance to any Place where Smoking is prohibited,
50 Ft, Tobacco-Free Zone around Tot Lots, and Smoke-Free Parks

Sand City: (Monterey County): Smoke-free beaches

Santa Barbara: (Santa Barbara County): Smoke-free Outdoor Dining, sport venues
Santa Barbara County: Smoke-free sport venues, outdoor dining

Santa Clarita (Los Angeles County): Smoke-Free Parks

Santa Cruz: (Santa Cruz County): Smoke-free Beaches and Boardwalk

Santa Cruz County: Smoke-Free Parks
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' Santa Monica: (LA County): Smoke-Free Parks, Beaches and Boardwalk, Smoke-free Outdoor Dining

Santa Rosa: (Sonoma County): Smoke-Free Public Places
Scotts Valley: (Santa Cruz County): Smoke-Free Parks
Seal Beach: (Orange County): Smoke-free Beaches, Smoke-Free Parks
Solano Beac_:h: (San Diego County): Tobacco-Free Parks and Beaches
| Sonoma: (Sonoma County): Smoke-free sport venues
South Pasadena: (Los Angeles County): Smoke-Free parks, Smoke-free outdoor dining
South San Francisco: (San Mateo County): Smoke-free outdoor dining
Sunnyvale: (Santa Clara County): Smoke-Free Outdoor dining & Sport Venues
Thousand Oaks: (Ventura County): Smoke-free sport venues
Torrance: (Los Angeles County): Smoke-free beaches |
Tulare County: Smoke-Free Parks |
Tuolumne County: Smoke-free outdoor dining and sport venues
Union City: (Alameda County): Athletic Fields, Outdoor Dining
Vacaville: (Solano County): Tobacco-Free Parks
Ventura County: Smoke-Free Parks
Vista: (San Diego' County): Smoke-Free Parks
Walnut: (Los Angeles County): Smoke-Free Parks
Watsonville: (Santa Cruz County): Smoke-Free Parks |
Windsor: (Sonoma County): Smoke-Free Public Places
Winters: (Yolo County): Tobacco-Free Parks
Woodland: (Yolo County): Smoke-Free Parks & sport venues
| Yolo County: Smoke-Free Parks

Yucaipa: (San Bernardino County): Smoke-free Parks.

California’s Clean Air Project, a statewide project of ETR Associates
10 21 Strvet. Sagianiemo CA D818
Phoire: (916) 4528005 Faxy (91674527374 L=Muil: narinderd gretrorg
Flits aterial swas piade possible by funds regeived fron the

Fobaces Tas Heulth Prorection Sct of 1988 == Propasition 99,
Ulider Grant Numiber 03-43720 with tie Calitomia Departmeny ol Tealth Services. Fobaceo Control Seetion,
Rev [ HO7.CCAD |
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Results of the Public Opinion Polls
Banning
October 2008

Total surveys: 43
Areas: Banning

74.4% support for the statement that "outdoor PRAs should be smoke-free"
62.8% agree that "tobacco litter is a problem”
65.7% agree that a "smoke-free policy will reduce litter."

For the sample of 43, 23.3% used tobacco, 38.1% were male, 54.8% were under
40, 40.5% were Hispanic and 35.1% were White. See printout for details.
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f. \ California Environmental Protection Agencyv
3 aC e e @B Air Resources Board

Environmental Tobacco Smoke: A Toxic Air Contaminant

What is environmental tobacco smoke?

» Environmental Tobacco Smoke (ETS) is a complex mixture of over 4,000 gases and
fine particles that are emitted by burning tobacco products (side stream smoke) and
from the exhalations of smokers (mainstream smoke).

> Many of the substances in ETS have already been identified as toxic air pollutants and
have known adverse health effects, these include: 1,3-butadiene, acetaldehyde,
acrolein, arsenic, benzene, benzo[a]pyrene, cadmium, hexavalent chromium and
formaldehyde.

How did ARB identify ETS as a TAC?

> In 2001, the ARB entered ETS into the TAC identification phase of the program.

» An exhaustive review of the potential health effects of exposure to ETS was conducted
by Cal/EPA’s Office of Environmental Health Hazard Assessment (OEHHA).

» The Air Resources Board (ARB) staff prepared a comprehensive report on ETS
exposure in California.

» In March 2004, ARB held a public workshop to discuss the findings.

> From November 2004 through June 2005, the state’s Scientific Review Panel (SRP)
held meetings to discuss and approve the ETS reports.

How are Californians exposed to ETS?

 Four million Californians smoke despite an increasing number of smoking restrictions
and a broad awareness of the health impacts.

» Exposure to ETS, especially among infants and children, continues to be a big public
health concern. '

» A smoker's home may have nicotine levels that are on average 30 times higher than a
non-smokers’ home. These exposures are especially dangerous for young children
because they are likely to recur daily and impact the child’s physical development.

[California Air Resources Board PO. Box 2815 Sacramento, CA 95812 (916} 322-2990 www.arb.ca.gov ]

1
October 18, 2008
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» Vehicles with a smoker have very high average particulate concentrations. They can
be up to 10 times higher than those found in the homes of smokers. '

» According to an ARB study, nicotine concentrations in several different environments,
such as outside office buildings, schools, businesses, airports and amusement parks
are comparable to those found in some smokers’ homes.

What are the health effects associated with ETS exposure?

> Developmentél effects, including an annual estimated:

e 21 cases of Sudden Infant Death Syndrome (SIDS)
1,600 cases of low birth weight in newborns
4,700 pre-term deliveries

» Respiratory effects including:

acute lower respiratory tract infections in children (e.g., bronchitis an pneumonia)
asthma induction in children

asthma exacerbation in children (31,000 episodes per year)

middle ear infections in children

» Carcinogenic effects: lung cancer, nasal sinus cancer and breast cancer in younger,
primarily pre-menopausal, women, with:

e 400 additional lung cancer deaths per year

» Cardiovascular effects: acute and chronic coronary heart disease morbidity and an
annual estimated:

e 3,600 premature cardiac deaths

What will happen as a result of identifying ETS as a TAC? |

» ARB will develop a risk reduction report on the potential actions to reduce ETS
exposures in California.

» The risk reduction report will review state and local anti-smoking programs, public
education efforts regarding the effects of exposure and identify additional opportunities
to reduce risk.

Please contact Kate MacGregor, MPH at (916) 327-5974 for more information on ETS TAC identification and
risk reduction. Please contact the ARB toll-free at (800) END-SMOG/(800) 363-7664 (California only) or (800)
272-4572. You may obtain this document in an alternative format by contacting ARB's Americans with
Disabilities Act Coordinator at (916) 322-4505 (voice); (916) 324-9531 (TDD, Sacramento only); or (800) 700-
8326 (TDD, outside Sacramento).

[California Air Resources Board RPO. Box 2815 Sacramento, CA 958712 (916) 322-2990 www.arb.ca.gov !
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< PUBLIC
HEALTH

INSTITUTE
Technical Assistance Legal Center

There Is No Constitutional Right to Smoke"
February 2004
Revised April 2005

I INTRODUCTION

Laws that limit how and where people may smoke should survive a legal challenge claiming that
smoking is protected by the state or federal constitution. Smoking is not mentioned anywhere in
either constitution. Nevertheless, some people may claim that there is a fundamental “right to
smoke.”? These claims are usually made in one of two ways: (1) that the fundamental right to
privacy in the state or federal constitution includes the right to smoke, or (2) that clauses in the
state and federal constitutions granting “equal protection” provide special protection for smokers.
Neither of these claims has any legal basis. Therefore, a state or local law limiting smoking
usually will be judged only on whether the Jaw is rational, or even plausibly justified, rather than
the higher legal standard applied to laws that limit special constitutionally protected rights.

IL THERE IS NO FUNDAMENTAL RIGHT TO SMOKE ‘

The argument that someone has a fundamental right to smoke fails because only certain rights are
protected by the constitution as fundamental, and smoking is not one of them. The U.S. Supreme
Court has held that “only personal rights that can be deemed ‘fundamental’ or ‘implicit in the
concept of ordered liberty” are included in the guarantee of personal liberty.”® These rights are
related to an individual’s bodily privacy and autonomy within the home.

Proponents of smokers’ rights often claim that smoking falls within the fundamental right to
privacy, by arguing that the act of smoking is an individual and private act that government
cannot invade. Courts consistently reject this argument. The privacy interest protected by the
U.S. Constitution includes only marriage, contraception, family relationships, and the rearing and
educating of children.* Very few private acts by individuals qualify as fundamental privacy
interests, and smoking is not one of them.’

! This material was made possible by funds received from the California Department of Health Services, under contract #99-
85069. This fact sheet was created to provide general information only and is not offered or intended as legal advice.

2 Common usage of the term “rights” conflates two distinct legal meanings: those rights that are specially provided for or
protected by law (e.g., free speech); and those rights that exist simply because no law has been passed restricting them (e.g., the
right to use a cell phone while driving). The latter type of right is always subject to potential regulation. Therefore, this memo
addresses only those rights provided for or protected by law. This memo also does not address whether an employer may refuse
to employ someone who smokes. While prohibiting smoking at work is permissible, Cal. Labor Code §96(k) protects employees
from discrimination based on off-work conduct, though one court held that this statute does not create new rights for employees
but allows the state to assert an employee’s independently recognized rights. Barbee v. Household Auto. Finance Corp., 113
Cal. App. 4th 525 (2003). ‘

% Roe v. Wade, 410 U.S. 113, 152 (1973).

4 See, for example, Griswold v. Connecticut, 381 U.S, 479, 484 (1964) (recognizing the right of married couples to use
contraceptives); Meyers v. Nebraska, 262 U.8. 390 (1923) (recognizing the right of parents to educate children as they see fit);
and Moore v. East Cleveland, 431 U.S. 494 (1977) (protecting the sanctity of family relationships).

S City of North Miami v. Kurtz, 653 So.2d 1025, 1028 (F la. 1995) (city requirement that job applicants affirm that they had not

180 Grand Ave., Suite 750, Oakland, CA 94612 o (510) 444-8252 e (510) 444-8253 (Fax) e talc@phi.org e http:/ftalc.phi.org
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Example: A firefighter trainee challenged a city fire department requirement that trainees must
refrain from cigarette smoking at all times, by arguing that “although there is no specific
constitutional right to smoke, [there is an] implicit . . . right of liberty or ptivacy in the conduct
of [} private life, a right to be let alone, which includes the right to smoke.”6 The coutt,
however, disagreed and distinguished smoking from the recognized fundamental privacy rights.”
The court went on to find that the city regulation met the fairly low standard for regulating
non-fundamental rights because there was a perfectly rational reason for the regulation, namely
the need for a healthy firefighting force.

M. SMOKERS ARE NOT A PROTECTED GROUP OF PERSONS

The second common constitutional claim made by proponents of smokers’ rights is that laws
regulating smoking discriminate against smokers as a particular group and thus violate the equal
protection clause of the U.S. or the California constitutions. No court has been persuaded by
these claims. :

The equal protection clauses of the United States and California constitutions, similar in scope
and effect,® guarantee that the government will not treat similar groups of people differently
without a good reason.” Certain groups of people — such as groups based on race, national origin
and gender — receive greater protection against discriminatory government acts under the U.S.
and California constitutions than do other groups of people.10 Smokers have never been

. identified as one of these protected groups.!! Generally, the Supreme Court requires a protected
group to have “an immutable characteristic determined solely by the accident of birth.”"?
Smoking is not an “immutable characteristic” because people are not born as smokers and
smoking is a behavior that people can stop. Because smokers are not a protected grou}), laws
limiting smoking must only be rationally related to a legitimate government purpose.’

used tobacco in preceding year upheld because “the ‘right to smoke’ is not included within the penumbra of fundamental rights
protected under [the federal constitution’s privacy provisions]™).
¢ Grusendorf v. City of Oklahoma City, 816 F.2d 539, 541 (10th Cir. 1987).
7 14. The court relied heavily on the U.S. Supreme Court decision Kelley v. Johnson, 425 U.S. 238 (1976). In Kelley, the Court
held that a regulation governing hair grooming for male police officers did not violate rights guaranteed under the Due Process
Clause even assuming there was a liberty interest in personal appearance.
8 .S. Const. amend. XIV, Cal. Const. art.1 §7. See Serrano v. Priest, 5 Cal. 3d 584, 597 n.11 (1971) (plaintiff>s equal
protection claims under Article 1 §11 and §21 of state constitution are “substantially equivalent™ to claims under equal protection
clause of Fourieenth Amendment of U.S. Constitution, and so the legal analysis of federal claim applies to state claim).
% Equal protection provisions generally permit legislation that singles out a class for distinctive treatment “if such classification
bears a rational relation to the purposes of the legislation.” Brown v. Merlo, 8 Cal. 3d 855, 861 (1973).
19 gee. for example, Brown v. Board of Education, 347 U.S. 483 (1954) (race); Sugarman v. Dougall, 413 U.S. 634 (1973)
(exclusion of aliens from a state's competitive civil service violated equal protection clause); Craig v. Boran, 429 U.8. 190
(1976) (classifications by gender must serve important governmental objectives and must be substantially related to the
achievement).
11 Byen some potentially damaging classifications, such as those based upon age, mental disability and wealth, do not receive any
special protections. See, for example, City of Cleburne v. Cleburne Living Center, Inc., 473 1.S. 432 (1985) (mentally disabled
adults are not protected under Equal Protection Clause); San 4ntonio Independent School Dist. v. Rodriguez, 411 U.S. 1 (1973)
(education and income classifications are not protected).
12 Frontiero v. Richardson, 411'U.S. 677, 686 (1973).
Y Fagan v. Axelrod, 550 N.Y.S. 2d 552, 560 (1990) (rejecting the argument that a stale statute regulating tobacco smoking in
public areas discriminated against members of a subordinate class of smokers on the basis of nicotine addiction by holding that
“the equal protection clanse does not prevent state legislatures from drawing lines that treat one class of individuals or entities
differently from others, unless the difference in treatment is “palpably arbitrary’ ). Note, too, that nonsmokers also are not
recognized as a protected class, so equal protection claims brought by nonsmokers exposed to smoke in s place where smoking is
permitted by law are unlikely to succeed.
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Example: New York City and New York State enacted laws prohibiting smoking in most
indoor places in order to protect citizens from the well-documented harmful effects of
secondhand smoke. The challenger argued that the smoking bans violated the Equal Protection
Clause because they cast smokers as “social lepers by, in effect, classifying smokers as second
class citizens.” 4 The court responded that “the mere fact that the smoking bans single out and
place burdens on smokers as a group does not, by itself, offend the Equal Protection Clause
because there is no . . . basis upon which to grant smokers the status of a protected class.” The
court proceeded to uphold the smoking bans since they were rationally related to the legitimate
government purpose of promoting the public health.

The equal protection clause not only protects certain groups of people, the clause also prohibits
discrimination against certain fundamental “interests” that inherently require equal treatment.
The fundamental interests protected by the equal protection clause include the right to vote, the
right to be a political candidate, the right to have access to the courts for certain kinds of
proceedings, and the right to migrate interstate.'® Smoking is not one of these recognized rights.

If a government classification affects an individual right that is not constitutionally protected, the
classification will be upheld if there is any reasonably conceivable set of facts that could provide
a rational basis for it.'” So long as secondhand smoke regulations are enacted to further the
government goal of protecting the public’s health from the dangers of tobacco smoke, the
regulation should withstand judicial scrutiny if challenged.'®

IV. CONCLUSION

There is no constitutional right to smoke. Claims to the contrary have no legal basis. The U.S.
and California constitutions guarantee certain fundamental rights and protect certain classes of
persons from all but the most compelling government regulation. However, no court has ever
recognized smoking as a protected fundamental right nor has any court ever found smokers to be
a protected class. To the contrary, every court that has considered the issue has declared that no
fundamental “right to smoke” exists. So long as a smoking regulation is rationally related to a
legitimate government objective such as protecting public health or the environment, the
regulation will be upheld as constitutional.

Y NYC CLASH, Inc. v. New York, 315 F. Supp. 2d 461, 480, 482 (S.D.N.Y. 2004).
© Id. at 492.
16 gee, for example, Baker v. Carr, 369 U.S. 186 (1962) (improper congressional redistricting violates voters’ rights under equal
protection); Turner v. Fouche, 396 U.S. 346 (1970) (all persons have a constitutional right to be considered for public service);
Shapiro v. Thompson, 394 U.S. 618 (1969) (residency requirement for receipt of state benefits violates equal protection).
17 People v. Leung, 5 Cal. App. 4th 482, 494 (1992).
18 [yschess/Putnam Restaurant & Tavern Ass’n, Inc. v. Putnam County Dep’t of Health, 178 F. Supp. 2d 396, 405 (N.Y. 2001)
(holding that County code regulating smoking in public places does not violate equal protection rights); City of Tuscon v.
Grezaffi, 23 P.3d 675 (2001) (upholding ordinance prohibiting smoking in bars but not in bowling alleys because it is rationally
related to legitimate government interest); Operation Badlaw v. Licking County Gen. Health Dist. Bd. of Health, 866 F.Supp.
1059, 1064-5 (Ohio 1992) (upholding ordinance prohibiting smoking except in bars and pool halls); Rossie v. State, 393 N.W.2d
801, 807 (Wis. 1986) (rejecting equal protection challenge to statute that banned smoking in government buildings but allowed it
in certain restaurants).
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Working fo Bght the sHach of 162 aNhaRY 1nrake

SMOKE-FREE PARKS ENFORCEMENT
- BEST PRACTICES

California State law has protected tot lots and play areas in parks from secondhand smoke for
the past five years (Health & Safety Code Section 104350-104495). Enforcement has been
accomplished through well-placed signage at playgrounds throughout the state. Today, scores
of California cities and counties are taking even greater steps to reduce or eliminate
secondhand smoke from outdoor venues, including parks, gardens, outdoor dining and
beaches.

o In the last four years, over 90 California cities and/or counties have adopted
ordinances making local parks smoke-free. Thus far, California’s Clean Air Project
(CCAP) which keeps records of local tobacco control measures from around the state,
has received no reports of noncompliance in regard to local smoke-free parks
ordinances.

e Local officials do report that the key to successful smoke-free outdoor policy compliance
is the posting of clear comprehensive signage in the parks. Signage is often used by
members of the public to reinforce the ordinance. Strategic sighage creates gentle
reminders of the smoking ban. Itis a simple matter for a member of the public to point to
a sign if they see someone smoking.

o Notice, Notice, Notice!l! A critical component in addressing smoking in parks is to create
an environment that makes the law known to park users. Itis important to publicize the
law in as many forms of media as possible — especially through City Parks and
Recreation Departments.

o Based upon reports California cities and counties, the 90 smoke-free park ordinances
currently enacted have been, by and large, self-enforcing.

e Eighty six percent of Californians do not smoke. The vast majority of people do not wish
to be subjected to secondhand smoke. The public is demanding that parks — a major
place for family gatherings - be smoke-free. Public demand and expectation have
made enforcement a non-issue. '

CCAP- Califofnia’s Clean Air Project; a étatewi'de project of ETR Assbciates |
2210 21% Street, Sacramento CA 95818
Phone: (916) 452-8065 Fax: "(916) 4527374 E-Mail: tcap@etr.org website: www.ccap.efr.org

This matérial was made possible by funds received from the
Tobaceo Tax Health Protection Act of 1988--Proposition 99,
Under Grant Number 05-45720 with the California Department of Healt Services, Tobacco Control Section.
Dev, 04/07, CCAP
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S“’“ \ «g‘»\f~gq({ S Al e Srryes
econdhand SmoKe ourvey
California Voters’ Attitudes About Secondhand Smoke Exposure

Public Opinion Research Survey: November 2008

Background ‘

There is a growing body of scientific evidence that documents the harmful effects of secondhand smoke exposure, includ-
ing the US Surgeon General’s finding that there is no risk-free level of exposure to secondhand smoke, and the California
Air Resources Board designation of secondhand smoke as a toxic air contaminant. Yet Californians are still exposed to
secondhand smoke in outdoor areas, in multi-unit housing and in Indian casinos. Many cities and counties throughout the
state have passed laws to restrict smoking in outdoor areas such as parks, beaches, farmer’s markets and outdoor seat-
ing at bars and restaurants and some cities have passed laws to create nonsmoking sections of apartments in multi-unit
housing. In addition, some California Indian tribes have voluntarily created nonsmoking sections in Indian casinos.

In November 2008, the Center for Tobacco Policy & Organizing commissioned a survey of 600 California voters to assess
their views about secondhand smoke and to gauge their level of support for reducing exposure to secondhand smoke.
Specifically, the survey explored general attitudes about restricting smoking in outdoors areas, in outdoor dining areas, in
multi-unit housing, and in Indian casinos. )

This document highlights the Summary of Key Findings for the entire secondhand smoke survey. Additionally, there are
three distinct Summary of Key Findings that highlight the results for outdoor dining, the results for multi-unit housing and
the results for Indian casinos. The survey was conducted by Goodwin Simon Victoria Research. Complete survey results
and the other summary documents are available at www.Centerd TobaccoPoalicy.org/polling-shs.

Summary of Key Findings

Secondhand Smoke Restrictions in Outdoor Areas
California voters know that secondhand smoke is harmful and are bothered by secondhand smoke in outdoor areas:

e 97% believe that secondhand smoke is harmful to those who inhale it

o  88% believe that secondhand smoke is harmful to those who inhale it in outdoor areas

e  65% have been bothered by secondhand smoke exposure in outdoor areas in the past year
California voters strongly support a law that restricts smoking in all outdoor areas of a community and support restricting
smoking in specific outdoor areas to varying degrees (see table on next page):

s .73% support a comprehensive ban on outdoor smoking in all areas accessible to the public except for
designated smoking areas

www.Center4 TobaccoPolicy.org
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The table below lists California vo tricting smoking in various outdoor areas:

s
Qutdoor areas of np@ing homes, hospitals and 70% Outdoor areas of bars and restaurants, such as 56%
jong-term care facilities patios and outdoor eating areas

Farmer’s markets 69% City and Regional Parks 55%
Nature areas, frails and.campgrounds 65% Fairs and Rodeos - 55%
Outdoor concerts and sporting events 62% Outdoor areas of downtown business zones 49%
g#;gg?; ga:}ege:;g;shopping malis and 60% Outdoor worksites; such as construction zones 46%
Beaches 59% Pubtic sidewalks 44%
Outdoor areas of college campuses 57% Parking lots 40%

California voters are receptive to statements in favor of restricting smoking in outdoor areas. The four statements rated
as most important are listed below:

e  91% think an important reason to support smoking restrictions is that burning cigarettes tossed by careless
smokers cause fires in parks and recreation areas and prohibiting smoking in these areas can protect the
environment and save lives and money

e  89% think an important reason to support smoking restrictions is that scientific studies show that secondhand
smoke can be harmful even in outdoor areas

s  87% think an important reason to suppbrt smoking restrictions is that cigarette butts are the number one
cause of litter on beaches, parks and sidewalks and restricting smoking will greatly reduce litter

e  86% think an important reason to support smoking restrictions is that discarded cigarette butts are eaten by
wildlife and can cause injury or death

Secondhand Smoke Restrictions in Outdoor Dining Areas
California voters were asked several questions specifically focused on restricting smoking in outdoor seating areas of
bars and restaurants:

o  B0% have been bothered by secondhand smoke exposure in outdoor dining areas in the past year
o  56% support restricting smoking at outdoor areas of bars and restaurants

California voters are receptive to the arguments in support of restricting smoking in outdoor dining. The top two state-
ments are listed below:

o 74% were more likely to support smoking restrictions when they heard that it would protect workers at
restaurants and bars from having to inhale dangerous secondhand smoke

o 72% were more likely to support smoking restrictions when they heard that it would protect diners from having
to inhale dangerous secondhand smoke while dining

Opposition statements to restricting smoking at outdoor dining were less effective. In fact, opposition arguments were
more likely to have no impact on voters or to make them more likely to support smoking restrictions. The top two opposi-
tion statements are listed below:

e 38% were more likely to oppose smoking restrictions when they heard that it would hurt bars and restaurants
and drive away customers, while 61% said this argument had no effect or made them more likely to support
smoking restrictions

e 36% were more likely to oppose smoking restrictions when they heard that it would be difficuit to enforce and
would place an unfair burden on bar and restaurant owners, while 63% said this argument had no effect or
made them more likely to support smoking restrictions

www.Centerd TobaccoPolicy.org
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Secondhand Smoke Restrictions in Multi-Unit Housing

California voters were also asked a series of questions about restricting smoking in multi-unit housing and are supportive
of many types of policies to protect people from secondhand smoke exposure in multi-unit housing:

69% support a law to resfﬁct smoking in outdoor common areas of apartments
78% support a law requiring apartment buildings to offer nonsmoking sections
74% support requiring 50 percent of apartments to be nonsmoking

58% support requiring 75 percent of apartments to be nonsmoking

42% support requiring 100 percent of apartments to be nonsmoking

56% feel that a law requiring apartment buildings to offer nonsmoking sections should apply to condominiums
as well

70% think that a person moving into an apartment should be told if the tenant next door smokes

California voters are receptive to the arguments in support of restricting smoking in multi-unit housing.
The top two statements are listed below:

76% were more likely to support smoking restrictions when they heard that scientific studies prove that
secondhand smoke is harmful in apartment buildings and nonsmokers are exposed to dangerous secondhand
smoke in the one place where they spend the most time

76% were more likely to support smoking restrictions when they heard that restricting smoking in apartment
buildings will reduce the risk of fire

Opposition statements to restricting smoking in multi-unit housing were less effective. In fact, opposition arguments were
more likely to have no impact on voters or to make them more likely to support smoking restrictions. The top two opposi-
tion statements are listed below:

40% were more likely to oppose smoking restrictions when they heard that it would take away a person’s right
to smoke in their home if they wanted to, while 58% said the argument had no effect or made them more likely
to support smoking restrictions '

37% were more likely to oppose smoking restrictions when they heard that it would discriminate against
smokers and make it difficult for them to find a place to rent, while 61% said this argument had no effect or
made them more likely to support smoking restrictions

California voters were also asked about a problem faced by decision makers when considering whether to restrict smok-
ing in public housing. 64% of California voters agree with those who argue that it is more important to protect low-income
children and families who cannot move away from secondhand smoke exposure. Only 17% of voters agree with those who
argue that it is more important to protect tenants who smoke and cannot afford to move and who might be evicted if they
smoke in their apartment should it be designated as nonsmoking.

Secondhand Smoke Restrictions in Enclosed Areas (indian Casinos, Foster Homes, Cars)

California voters were also asked about restricting smoking in certain enclosed areas including California Indian casinos,
foster homes, and cars. Overall, voters are supportive of restricting smoking in these areas:

90% would either be more inclined to visit or would be unaffectéd if smoking were prohibited in Galifornia
Indian casinos, while only 8% would be less inclined to visit the casinos

69% feel that employees in California Indian casinos should have the same protections from secondhand

:smoke as other employees in California

77% support having child protective agencies require foster homes to be nonsmoking in order to protect
children in foster homes from being exposed to secondhand smoke

80% support the new state law that prohibits smoking in vehicles where minor children are present

The Center for Tobacco Policy & Organizing = American Lung Association of California

1029 J Street, Su‘n%e 450 = Sacramsnm, CA 95814 = Phone: (916) 554.5864 = Fax: (016} 442.8585 « www,Ganf;ez’@?@_bag:m?oiécy.org )

This material was made possible by funds received from the California Department of Health Services, under contract # 04-35335.
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8.56.010

Chapter 8.56
SMOKING
Sections:
8.56.010 Purpose and findings.
8.56.020 Definitions.
8.56.030 Regulation of smoking in city
facilities.
8.56.040 Prohibition of smoking in
certain enclosed spaces. -
8.56.050 Regulation of smoking in places
of employment.
8.56.060 Posting requirements.
8.56.070 Enforcement.
8.56.080 Penalties.
8.56.090 Other applicable laws.
8.56.010 Purpose and findings.

The city council of the City of Banning does
hereby find that: ‘
A.  Numerous studies have found that tobacco

_4___Sm_gkc_i,sgmj_oﬁr_cgnﬂtribmgmoﬁind_opr_aimgllutionkm

B. Reliable studies have shown that breathing
side-stream or secondhand smoke is a significant
health. hazard, especially for certain population
groups, including elderly people, individuals with
cardiovascular disease, and individuals with impaired
respiratory function.

C. Health hazards induced by breathing side-
stream or secondhand smoke including lung cancer,
respiratory infection, decreased respiratory function,
bronchoconstriction, and bronchospasm.

D. Nonsmokers with allergies, respiratory dis-
ease and those who suffer other ill effects of breath-
ing sidestream or secondhand smoke may experience
a loss of job productivity or may be forced to take
periodic sick leave because of adverse reactions.

E. The Surgeon General of the United States
had advised nonsmokers to avoid exposure to to-
bacco smoke wherever possible, and, in particular, to
protect infants and children from this smoke.

F. The breathing of smoke from tobacco or any
other weed or plant is a proven danger to health.

% 8.56.030

254

Accordingly, the health, safety and general welfare
of the residents of, persons employed in, and persons
who frequent this city would be benefited by the
regulation of smoking in designated enclosed places.
(Code 1965, § 8-90.)

8.56.020 Definitions.
As used in this chapter:
“Employee” means any person who is employed

by the City of Banning in consideration for direct or

indirect monetary wages or profit.
“Employer” means the City of Banning.

«Enclosed” means closed in by roof and four walls

with appropriate opening for ingress and egress.

“Place of employment” means any enclosed area ‘

under the control of employer which employees nor-
mally frequent during the course of employment, in-
cluding but not limited to work areas, employee
lounges, conference rooms, and employee cafeterias.

“Smoking” means the carrying or holding of a
lighted pipe, cigar or cigarette of any kind, or any
other lighted smoking equipment or the lighting or

_emittingrﬂr_exha]jngrihe.smok&.oﬂapipercigar_OL_

cigarette of any kind. (Code 1965, § 8-91.)

Regulation of smoking in city
facilities.

All enclosed facilities owned by the City of Ban-
ning shall be subject to the provisions of this chapter.
(Code 1965, § 8-92.)

Prohibition of smoking in certain
enclosed spaces.

Smoking shall be prohibited in the following
places within the city:

A. Allenclosed areas available to and customar-
ily used by the general public and patronized by the
public.

8.56.040

B. Hearing rooms, conference rooms, chambers -

and places of public assembly in which public busi-
ness is conducted, when the public business requires
or provides direct participation or observation by the
general public. (Code 1965, § 8-93.)
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Regulation of smoking in places of
employment.

A. It shall be the responsibility of the city to
provide smoke-free areas for nonsmokers within fa-
cilities to the maximum extent possible, but the city
is not required to incur any expense to make struc-
tural or other physical modifications in providing
these areas.

B. Within ninety days of the effective date of
the ordinance codified in this chapter, the city man-
ager shall adopt, implement, make known, maintain,

8.56.050

and promulgate a written smoking policy which shall

contain at a minimum the following regulations:
1. Smoking shall be prohibited in restrooms,

‘haltways, employee work areas and in any space in

use for employee conferences, meetings or classes,
except for a private closed office or a room occupied
exclusively by smokers. _

2. Any employee shall have the right to desig-
nate his or her immediate work areaasa nons_moking
area and to post the same with an appropriate sign or
signs to be provided by the city. The policy adopted
by the city shall include a reasonable definition of the
term “immediate work area.”

3.  Inany dispute regarding the implementation

8.56.050

8.56.060 Posting requirements.

“Smoking” or “No Smoking” signs with letters of
not less than one inch in height, or the international
“No Smoking” symbol (consisting of apictorial rep-
resentation of a burning cigarette enclosed in a red
circle with a red bar across it) shall be clearly, suffi-
ciently and conspicuously posted, in every building
or other place where smoking is controlled by this
ordinance, by the manager or other person having
control of such building or other place. (Code 1965,
§ 8-95.) ’

8.56.070 Enforcement.

A, Administration of this chapter shall be by the
city manager or his designees.

B. Any employee who desires to register a

complaint hereunder may initiate enforcement con-

of this smoking policy, the health concerns of the

nonsmoker shall be given preference. -

4. A separate and contiguous nonsmoking area
of not less than forty percent of the seating capacity
and floor space shall be provided and maintained in
lunchrooms and employee lounges.

C. This smoking policy shall be communicated
to new employees upon hiring. The city manager
shall communicate this smoking policy to all existing
employees within sixty days of its adoption.

D. Notwithstanding the provisions of subsection

sideration with the city manager or his designees.
C. A violation of any of the provisions of this
chapter shall constitute a public nuisance and may be
abated by the city or by any affected employee of the
city through civil process by means of restraining
order, preliminary or permanent injunction or in any

other manner provided by law for the abatement of

such nuisance.

D. Anyemployee or manager of any department
controlled by this chapter may inform persons violat-
ing this chapter of the appropriate provisions thereof.

~ (Code 1965, § 8-96.)

A of this section, the city shall have the right to des-~

ignate any place of employment, or portion thereof,
as a nonsmoking area.
E. Employeeswhose work area is divided into a

~ public area and a place of employment which is off

limits to the public shall be allowed to smoke in their
place of employment at a reasonable distance from
the public area, but only if consistent with the other

~ provisions of this chapter. (Code 1965, § 8-94.)

255

8.56.080 Penalties.

A. It is unlawful for any person who oW,
manages or otherwise controls the use of any prem-
ises subject to the restrictions of this chapter to fail
to:: '

1. Post signs required hereunder;

5. Provide signs for the use of employees in
designating their areas as properly set aside “No
Smoking” areas; or

3. Comply with any other requirements of this
chapter.

B. Itisunlawful for any person to smoke in any
area in which smoking is prohibited by the provisions
of this chapter.
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8.56.090

C. Anyperson who violates subsections Aor B
of this section, or any other provision of this chapter,
shall be guilty of an infraction, and shall also be pun-
ishable by disciplinary action. (Code 1965, § 8-97.)

8.56.090 Other applicable laws.

This chapter shall not be interpreted or construed

to permit smoking where it is otherwise restricted by
other applicable laws or regulations. (Code 1965,

256
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