AGENDA
BANNING CITY COUNCIL
REGULAR MEETING
CITY OF BANNING
BANNING, CALIFORNIA

September 11, 2012 Banning Civic Center
5:00 p.m. Council Chambers

The following information comprises the agenda for a regular meeting of the City Council and
a joint meeting of the City Council and the Banning Financing Authority.

Per City Council Resolution No. 2010-38 matters taken up by the Council before 9:00 p.m. may
be concluded, but no new matters shall be taken up after 9:00 p.m. except upon a unanimous
vote of the council members present and voting, but such extension shall only be valid for one
hour and each hour thereafter shall require a renewed action for the meeting to continue.

l. CALL TO ORDER
* Invocation
= Pledge of Allegiance
= Roll Call — Council Members Botts, Franklin, Hanna, Machisic, Mayor Robinson

1. REPORT ON CLOSED SESSION

I1l. PUBLIC COMMENTS/CORRESPONSENCE

PUBLIC COMMENTS - On Items Not on the Agenda

A three-minute limitation shall apply to each member of the public who wishes to address the Mayor
and Council on a matter not on the agenda. A thirty-minute time limit is placed on this section. No
member of the public shall be permitted to *““share” his/her three minutes with any other member of the
public. (Usually, any items received under this heading are referred to staff or future study, research,
completion and/or future Council Action.) (See last page. PLEASE STATE YOUR NAME AND
ADDRESS FOR THE RECORD.)

CORRESPONDENCE: Items received under the category may be received and filed
or referred to staff for future research or a future agenda.

The City of Banning promotes and supports a high quality of life that ensures a safe
and friendly environment, fosters new opportunities and provides responsive,
fair treatment to all and is the pride of its citizens.




CONSENT ITEMS

(The following items have been recommended for approval and will be acted upon
simultaneously, unless a member of the City Council wishes to remove an item
for separate consideration.)

Motion: That the City Council approve Consent Item 1 through 8

Items to be pulled , , , for discussion.
(Resolutions require a recorded majority vote of the total membership of the City Council)

Accept Grant of Easement from Lennar Homes of California, Inc., APN 537-
110-006 for Sunset Avenue Grade Separation Project...........ccooeveveneienciennnn. 1
Resolution No. 2012-72, “Approving the Airport Improvement Program Grant
Agreement Offer from the Federal Aviation Administration for AIP Project No.
3-06-0018-012-2012 (D), ‘Taxiway ‘A’ Relocation — Phase 1B Relocation of
the FUeling FaCility ™™ ... ..o e e 8
Resolution No. 2012-73, “Approving an Amendment to the Professional
Services Agreement with C&S Engineers, Inc. for Design Services at the

Banning Municipal Airport...... ..o 18
Resolution No. 2012-71, “Accepting Community Development Block Grant
Program Funds for Fiscal Year 2012-2013"........cccoiiiiiiiiiicie e e e e 29
City Council Resolution No. 2012-69, Approving the Phase 11 Renewable
Development Agreement between SCPPA and the City of Banning.............. 64

Resolution No. 2012-70 Approving the Local and System Resource Adequacy
Capacity Purchase Agreement with Shell Energy North America for Calendar

Y AN 200 . 180
Notice of Completion for “Project 2012-02EL Photovoltaic Power System

ENQINEEIING SEIVICES ... ettt et e e e e e e e e e 188
Resolution No. 2012-65, Approvmg the Bannlng Electric Ut|||ty Power Content
Label.. e ...192

Open for Public Comments
Make Motion



VI.

VILI.

VIII.

PUBLIC HEARING/REPORTS OF OFFICERS

(The Mayor will ask for the staff report from the appropriate staff member. The City
Council will comment, if necessary on the item. The Mayor will open the public hearing
for comments from the public. The Mayor will close the public hearing. The matter will
then be discussed by members of the City Council prior to taking action on the item.)

1. Amendment to Municipal Code Chapter 8.44 related to Noise Exemptions

R0 1= 1 1 00 195
Recommendation: That the City Council adopt Ordinance No. 1454 amending the
Municipal Code Chapter 8.44 to provide noise exemptions for projects or activities
that are designed to protect the long-term health, safety, and welfare of the
community.

2. Amendment to Municipal Code Chapter 8.48 regarding Reasonable Time Frame
for Notice of Violation of the Municipal Code and Zoning Code and Minor Code
Clean-up

St REPOIT. .. e e e e 207

Recommendation: That the City Council adopt Ordinance No. 1455 amending the
Municipal Code Chapter 8.48 regarding reasonable time frame for providing a
notice of violations of the Municipal and Zoning Codes to the owners of property in
the City of Banning and also minor clean-up to Chapter 8.48.

ANNOUNCEMENTS/REPORTS (Upcoming Events/Other Items if any)
= City Council
= City Committee Reports
= Report by City Attorney
= Report by City Manager

ITEMS FOR FUTURE AGENDAS

New ltems —

Pending Items — City Council
- policy on proclamations

ADJOURNMENT

Pursuant to amended Government Code Section 54957.5(b) staff reports and other public records related to open
session agenda items are available at City Hall, 99 E. Ramsey St., at the office of the City Clerk during regular
business hours, Monday through Thursday, 8 a.m. to 5 p.m.



NOTICE: Any member of the public may address this meeting of the Mayor and Council on any item
appearing on the agenda by approaching the microphone in the Council Chambers and asking to be recognized,
either before the item about which the member desires to speak is called, or at any time during consideration of the
item. A five-minute limitation shall apply to each member of the public, unless such time is extended by the
Mayor and Council. No member of the public shall be permitted to “share” his/her five minutes with any other
member of the public.

Any member of the public may address this meeting of the Mayor and Council on any item which does not appear
on the agenda, but is of interest to the general public and is an item upon which the Mayor and Council may act.
A three-minute limitation shall apply to each member of the public, unless such time is extended by the Mayor and
Council. A thirty-minute time limit is placed on this section. No member of the public shall be permitted to
“share” his/her three minutes with any other member of the public. The Mayor and Council will in most instances
refer items of discussion which do not appear on the agenda to staff for appropriate action or direct that the item be
placed on a future agenda of the Mayor and Council. However, no other action shall be taken, nor discussion held
by the Mayor and Council on any item which does not appear on the agenda, unless the action is otherwise
authorized in accordance with the provisions of subdivision (b) of Section 54954.2 of the Government Code.

In compliance with the Americans with Disabilities Act, if you need special assistance to participate in this
meeting, please contact the City Clerk's Office (951) 922-3102. Notification 48 hours prior to the meeting will
enable the City to make reasonable arrangements to ensure accessibility to this meeting. [28 CFR 35.02-35.104
ADA Tile H].



CITY COUNCIL AGENDA

CONSENT ITEM
Date: September 11, 2012
TO: City Council
FROM: Kahono Oei, City Engineer

SUBJECT: Accept Grant of Easement from Lennar Homes of California, Inc., APN 537-
110-006 for Sunset Avenue Grade Separation Project

RECOMMENDATION:  Accept the Grant of Easement from Lennar Homes of California,
Inc., Assessor’s Parcel Number 537-110-006, for Sunset Avenue Grade Separation, and direct
the City Clerk to accept and record said easement. The parcel is described in the attached Exhibit

G(.A” aIld (‘B”.

JUSTIFICATION: 1t is essential that the City accept the easement, as described and shown on
the attached Bxhibit “A” and Exhibit “B”, respectively, in order for the city to be able to
construct the Sunset Avenue Grade Separation Project.

BACKGROUND: The City, with the assistance of the Riverside County Transportation
Department, has completed the design of Sunset Avenue Grade Separation Project. In order to be
able to complete the project, the City needs the easement from Lennar Homes of California and
the developer has agreed to dedicate said easement to the City as shown attached herewith as

Exhibit “A” and “B”.

FISCAL DATA; Riverside County Transportation Department has negotiated the cost of
the oasement and it is being included as part of the Sunset Avenue Grade Separation Project.

APPROVED BY:

A

Andy Takata,
Director of Public Works City Manager

' ,54/(96%/ /OO”'

June Overholt,
Administrative Services Director/
Assistant City Manager




‘When recorded Mail To:

City Clerk

City of Banning
P.O. Box 998
Banning, CA 92220

NO RECORDING FEE PER SECTION
6103 OF THE GOVERNMENT CODE.

SPACE FOR RECORDER’S USE

CERTIFICATE OF ACCEPTANCE

This is to certify that the Grant of Easement. as attached herein as Exhibit “A” and

Exhibit “B” to the CITY OF BANNING, a municipal corporation is hereby accepted by the
CITY OF BANNING pursuant to authority conferred by the City Council; and the grantees

consent to recordation thereof by its duly authorized agent.

Dated: . 2012

CITY OF BANNING, A Municipal Corporation

By

City Clerk



Recorded at request of and retum to:

City of Banning

Gity Clerk

938 E. Ramsey Street
Banning, CA 92220

FREE RECORDING

This instrurnent is for the benefit of
the Glty of Banning, and is

antitied to be recorded without fae.
{Govt, Code §103)

COural040412/310TR/M4.798

{Space above 1his line for Recorder's use)

PROJECT: Sunset Avenue Grade

PARCEL.:
APN:

Separation
0529-001A
537-110-0086 (portion)

EASEMENT DEED

FOR GOOD AND VALUABLE CONSIDERATION, receipt and adequacy of which are

hereby acknowledged,

i ennar Homes of California, Inc., a California Corporation, as to a twenty five

percent (25%) undivided interest, and MSD Sunset Crossroads, LLC, a Delaware

limited liability company, as to a seventy five percent (75%) undivided interest

Grant(s) to the City of Banning, a Municipal Corporation, an easement for public road and
utility purposes, including drainage purposes, over, upon, across and within the real
property in the City of Banning, County of Riverside, State of California, as more

particularly described as:

See Exhibits "A" and “B” attached hereto
and made a part hereof



PROJECT: Sunset Avenue Grade Separation
PARCEL: 0528-001A
APN: 537-110-006 (portion)

Dated: GRANTOR:

Lennar Homes of California, Inc., a
California Corporation, as to a twenty
five percent {25%) undivided interest

oy, g L .
Name: crgk MEGuEf -
lis: Vice President

MSD Sunset Crossroads, LLC, a
Delaware limited liability company,
as to a seventy five percent (75%)

Name: "/ [ JiiV.7F %
Its: VI

STATE OF CALIFORNIA )

county oF  Riersicle )

On M AY 39, 01> beforeme, Janiee Bo Yi & aNotary
Public In and_~ for ~said County and State, personally appeared

(Hrto hACG wbE ,who proved
to me onthe basis of satisfactory evidence to be the person(g) whose name(g] islare -
subscribed to the within instrument and acknowledged to me that he/shefthey-executed the
same in his/her#heir authorized capacity(ies), and that by his/keritheir signature(g) on the
instrument the person(g), or the entity upon behalf of which the person{#) acted, executed

the Instrument.

| certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is frue and cotrect.

WITNESS my hand and official seal: g W JACE BOVLE
Bl Cous 103

BER] HOTARY i)
rr I CALE
UsE |1, pirERsioE Gottgy Q

oML, &P, et

Oiac £
Signature y bl L “}@3@ i



STATE OF CALIFORNIA

)
COUNTY OF_Los Fingekes %SS

on _[p June 2o\ , before me, Nﬁf\éb\ \-EW\&\QJWV’\M, a
Notary Public in and for said County and Stald, personally appeared

\an Bpstien . who
proved to me on the basis of satisfactory evidence to be the person(s) whose name(s)
is/are subscribed to the within instrument and acknowledged to me that he/she/they
executed the same in histher/their authorized capacity(ies), and that by his/her/their
signature(s) on the Instrument the person(s), or the entity upon behalf of which the
person(s) acted, executed the instrument.

[ certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal:

Signatu r%\%\
-

- [SEAL]

Commission # 1912926 &
foYary Public - Galifornia £
20143

Los Afgeles County




EXHIBIT “A”
SUNSET AVENUE (GRADE SEPARATION)
1. EGAL DESCRIPTION
0529-001A

BEING A PORTION OF PARCEL 1 OF PARCEL MAP NUMBER 25544 ON FILE IN BOOK 168, PAGES 27
THROUGH 35, INCLUSIVE, OF PARCEL MAPS, RECORDS OF THE RECORDER OF RIVERSIDE
COUNTY, CALIFORNIA IN THE CITY OF BANNING, CALIFORNIA WITHIN THE SOUTHEAST ONE-
QUARTER OF SECTION 7, TOWNSHIP 3 SOUTH, RANGE 1 EAST, SAN BERNARDINO MERIDIAN,
DESCRIBED AS FOLLOWS:

BEGINNING AT THE NORTHEASTERLY CORNER OF SAID PARCEL 1, BEING THE POINT OF
INTERSEGTION OF THE WESTERLY RIGHT-OF-WAY LINE OF SUNSET AVENUE (VARIABLE HALF-
WIDTH) AS DESCRIBED BY GRANT DEED RECORDED AUGUST 3, 1982 AS INSTRUMENT NUMBER
132985, OFFICIAL RECORDS OF SAID RECORDER AND THE SOUTHERLY LINE OF THE EXISTING
SOUTHERN PACIFIC RAILROAD RIGHT-OF-WAY (200.00 FCOT WIDTH) PER ACT OF CONGRESS
RECORDED MARCH 3, 1871, SHOWN AS PARCEL 4 ON STATE BOARD OF EQUALIZATION MAP
NUMBER 872-33-10, ON FILE IN SAID OFFICE OF THE COUNTY SURVEYOR;

THENGE S 01°49'01" E ALONG THE EASTERLY LINE OF SAID PARCEL 1 AND SAID WESTERLY RIGHT-
OF-WAY LINE, A DISTANCE OF 289.63 FEET,

THENCE LEAVING SAID WESTERLY LINE OF PARCEL1 N 04°47'11" W, A DISTANCE OF 192,20 FEET
TO THE BEGINNING OF A TANGENT CURVE, CONCAVE EASTERLY, HAVING A RADIUS OF 2,060.78

FEET;

THENCE NORTHERLY ALONG SAID TANGENT CURVE THROUGH A CENTRAL ANGLE OF 02°46'43",
AN ARC DISTANGE OF 99.45 FEET TO APOINT OF INTERSECTION WITH SAID SOUTHERLY LINE OF
THE EXISTING SOUTHERN PACIFIC RAILROAD RIGHT-OF-WAY, SAID POINT BEING THE BEGINNING
OF A NON-TANGENT CURVE, CONCAVE NORTHERLY, HAVING A RADIUS OF 5,829.03 FEET AND AN
INITAIL RADIAL BEARING OF S 08°53'29" W,

THENCE EASTERLY ALONG SAID SOUTHERLY LINE AND SAID NON-TANGENT CURVE THROUGH A
CENTRAL ANGLE OF 00°06'08, AN ARC DISTANCE OF 10.34 FEET TO THE POINT OF BEGINNING.

CONTAINING: 1,742 SQUARE FEET, OR 0.040 ACRES, MORE OR LESS.

THE BEARINGS AND DISTANGES USED IN THE ABOVE DESCRIPTION ARE BASED ON THE
CALIFORNIA COORDINATE SYSTEM OF 1983, ZONE 6. MULTIPLY DISTANCES SHOWN BY
1.000106481 TO OBTAIN GROUND DISTANCE.

REFERENCE IS HEREBY MADE TO RIVERSIDE COUNTY MAP NUMBER 956+, ON FILE IN THE OFFICE
OF THE COUNTY SURVEYOR OF RIVERSIDE COUNTY, CALIFORNIA,

SEE ATTACHED EXHIBIT “B”

APPROVED BY: \MVA/% fﬁ’(

ontE 1Y/ Zerz

; \Exp. 12-31-12

PAGE 1 OF 1



- EXHIBIT "B”
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APPROVED BY&MZ%@( pates N9 ezre SHEET 1 OF 1




CITY COUNCIL AGENDA

Date: September 11, 2012

TO: City Council

FROM: Duane Burk, Director of Public Works

SUBJECT: Resolution No. 2012-72, “Approving the Airport Improvement Program Grant
Agreement Offer from the Federal Aviation Administration for AIP Project No.
3-06-0018-012-2012 (D), ‘Taxiway ‘A’ Relocation - Phase 1B Relocation of the
Fueling Facility””

RECOMMENDATION:

L Adopt Resolution No. 2012-72, “Approving the Airport Improvement Program Grant
Agreement Offer from the Federal Aviation Administration for AIP Project No. 3-06-0018-
012-2012 (D), ‘Taxiway ‘A’ Relocation — Phase 1B Relocation of the Fueling Facility””.

IL Authorize the City Manager to execute the Grant Agreement Offer and subsequent Grant
Agreement with the Federal Aviation Administration.

HI.  Authorize the Administrative Services Director to make the necessary budget adjustments to
record the grant revenue into the Airport Fund.

JUSTIFICATION: City Council’s authorization is essential in order to obtain and utilize Federal
funds for AIP Project No. 3-06-0018-012-2012(D), “Taxiway ‘A’ Relocation - Phase 1B
Relocation of the Fueling Facility” at the Banning Municipal Airport..

BACKGROUND: On September 13, 2011, the City Council adopted Resolution No. 2011-78,

“Approving the AIP Grant Agreement Offer from the FAA for AIP Project No. 3-06-0018-11-

2011(D), ‘Taxiway ‘A’ Relocation® for the design of the Taxiway “A” Relocation project at the

Banning Municipal Airport. Currently, Taxiway “A” is 200 feet from the centerline of Runway

8/26. Given the ARC B-II designation of Runway 8/26, FAA regulations require that Taxiway “A”

be a minimum of 240 feet away from the runway centerline. The scope of work for this project

includes the relocation of approximately 4,211 feet of the existing 40-foot wide asphalt concrete

Taxiway “A”. The project will also include new taxiway lighting, signage and striping to meet FAA

marking and lighting standards and will include upgrades to the existing electrical vault to -
accommodate the new taxiway lighting and signage.

During the design process it was determined that by relocating the taxiway to the south from its
current location would result in the placement of the existing fueling station within the Taxiway
Object Free Area (“TOFA”). This becomes a non-compliance issue with FAA standards as well as a
possible safety issue. Staff met with FAA who agreed to grant the City additional grant funds to
design the relocation of the fueling facility. The grant agreement offer, as shown in Exhibit “A”, is
for an amount equal to ninety percent (90%) of the design costs up to $93,600.00

Resolution No. 2012-72



FISCAL, DATA: As part of the Grant Agreement, FAA will reimburse the City ninety percent

(90%) of the design costs up to $93,600.00. The City is required to fund the remaining design costs
and other miscellancous expenses. The remaining costs will be funded using the Airport Fund
which has an estimated balance of $213,653.00. The estimated total cost of the design project will
be $104,000.00. Assuming the full amount of the grant is reimbursed, the remaining cost to be
funded by the City of Banning is for an amount of $10,400.00. Staff will soon submit a matching
grant application to the Department of Transportation which could reduce the City’s FAA grant
match by $5,200.00.

REVIEWED BY:

Duane Burk 9ne Overholt

Director of Public Works dministrative Services Director/
Deputy City Manager

Andy Takata
City Manager

Resolution No, 2012-72



RESOLUTION NO. 2012-72

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BANNING,
CALIFORNIA, APPROVING THE AIRPORT IMPROVEMENT PROGRAM GRANT
AGREEMENT OFFER WITH THE FEDERAL AVIATION ADMINISTRATION FOR
AIP PROJECT NO. 3-06-0018-012-2012(D), TAXIWAY “A” RELOCATION - PHASE 1B
RELOCATION OF THE FUELING FACILITY

WHEREAS, the Banning Municipal Airport Master Plan Update was submitted to the
County of Riverside Airport Land Use Commission (ALUC) in June of 2007 and found to be
consistent with the 2004 Banning Airport Land Use Compatibility Plan and therefore
approved; and

WHEREAS, the Airport Master Plan took inventory of current conditions of the airport’s
mnfrastructure and recommended alternatives for airside and landside facility improvements at the
airport which consequently developed the Airport Improvement Program (AIP) which included
the Taxiway “A” Relocation project in order to meet current Federal Aviation Administration
(FAA) standards; and

WHEREAS, in June of 2012, the Public Works Department, Engineering Division,
submitted a grant request to the FAA to design the Taxiway “A” Relocation — Phase 1B
Relocation of the Fuel Facility project; and

WHEREAS, FAA staff evaluated the proposed project and offered and agreed to pay
ninety percent (90%) of the allowable costs up to $93,600.00 for design of the Taxiway “A”
Relocation — Phase 1B Relocation of the Fueling Facility project.

NOW, THEREFORE, BE IT RESOLVED, the City Council of the City of Banning as

- follows:

Section 1. City Council adopts Resolution No. 2012-72, “Approving the Airport
Improvement Program Grant Agreement Offer from the Federal Aviation
Administration for ATP Project No. 3-06-0018-12-2012(D), ‘Taxiway ‘A’
Relocation — Phase 1B Relocation of the Fuel Facility.”

Section 2. The City Manager is authorized to execute the Grant Agreement Offer
and upcoming Grant Agreement with the Federal Aviation
Administration

Section 3. The Administrative Services Director is authorized to make the necessary

budget adjustments to record the grant revenue into the Airport Fund.

Resolution No. 2012-72



PASSED, APPROVED, AND ADOPTED this 11™ day of September, 2012.

Don Robinson, Mayor
City of Banning

ATTEST:

Marie A. Calderon, City Clerk
City of Banning

APPROVED AS TO FORM
AND LEGAL CONTENT:

David J. Aleshire, City Attorney
Aleshire & Wynder, LLP

CERTIFICATION:

I, Marie A. Calderon, City Clerk of the City of Banning, California, do hereby certify that the
foregoing Resolution No. 2012-72, was duly adopted by the City Council of the City of Banning,
California, at a regular meeting thereof held on the 11™ day of September, 2012.

AYES:

- NOES:
ABSENT:
ABSTAIN:

Marie A. Calderon, City Clerk
City of Banning

Resolution No. 2012-72



Resolution No. 2012-72

EXHIBIT “A”
GRANT AGREEMENT OFFER



(A GRANT AGREEMENT

U. S. Department of Transportation
Federal Aviation Adminigtratl
UG 22 2012

Date of Offer: Recipient:  City of Banning (Herein called "Sponsor”)
Project Number: 03-06-0018-012-2012 Alrport: Banning Airport
DUNS Number: 099169823

OFFER

THE FEDERAL AVIATION ADMINISTRATION, FOR AND ON BEHALF OF THE UNITED STATES, HEREBY OFFERS AND AGREES fo
pay, as the United States' share, ninety percent (90%) of the allowable costs incurred in accomplishing the project consisting of the
following:

“Relocate Taxiway, phase |B (deslgn only) for the relocation of the existing fuel storage tank”
as mere parficularly described in the Project Application dated 06/07/2012

The maximum obligation of the United States payable under this Offer shall be $93,600 for airport developmeant, $0 for noise program
Implementation, $0 for fand, and $0 for planning.

This offer Is made in accordance with and for the purpose of carrying out the prowsmns of Title 49, United States Code, herein called Title
49 U.8.C. Acceptance and execution of this offer shall comprise a Grant Agresment, as provided by Title 48 U.S.C., constituting the
contractual obligations and rights of the United States and the Sponsor. &;»

UNITED STATES OF AMERICA

FEDERAL AVIATION ADMINISTRATION David F. Zi’ (ishing /
Manage Angeles Al rportsgt gt Office

SPECIAL CONDITIONS
See Atfachment A

ACCEPTANCE

The Sponsor agrees to accomplish the project in compliance with the terms and conditions contained herein, in the Project Appiication, and
in the "Terms and Conditlons of Accepting Airport Improvement Program Grants” signed on 08/10/2011

Option #1

Signature Date

On this day of , 2012, before me appeared {name) . fo me personally
known, who, belng duly sworn, did execute the foregoing affidavit and did state that he or she was properly authorized by {name of
sponsor) , to execute the affidavit and did so as his or her free act and deed.
Notary Public {Seal/Stamp) Comrmission Expires

Option #2

1 declare under penalty of perjury that the foregoing is true and coirect.*

Signature Dats

*Knowingly and wilfully providing false information to the Federal government is a violation of 18 U.S.C. Section 1001 (False Statements)
and could subject you to fines, imprisonment or both

)5



PROJECT NO.: 3-06-0018-012-2012 DATE OF GRANT OFFER: AlG 2.2 2012

Name of Sponsor

Signature of Sponsor's Designated Official Representative
{SEAL)

Altest;

Name of Sponsor's Designated Official Representative

Title:

Title of Sponsor's Designated Official Representative

CERTIFICATE OF SPONSOR'S ATTORNEY

], , acting as Attorney for the Sponsor do hereby cerlify: That in my
oplhion the Sponsor is empowered to enter info the foregoing Grant Agreement under the [aws of California. Further, | have examined the
foregoing Grant Agreement, and the actions taken by said Sponsor relating thereto, and find that the acceptance thereof by said Sponsor
and Sponsor ‘s official representative has been duly authorized and that the execution thereof is in all respects due and proper and in
accordance with the laws of California and Title 49 U.S.C. 1n addifion, for grants involving projects to be catrled out on properly not owhed
by the Sponsor, there are no Jegal impediments that will prevent full performance by the Sponsor. Further, it is my opinion that the said
Grant Agreement constitutes a legal and binding obligation of the Sponsor in accordance with the terms thereof.

Executed this day of , 2012

Signature of Sponsor's Attorney

ATTACHMENT A: SPECIAL CONDITIONS

1. This offer shall expire and the United States shall not be obligated to pay any part of the costs of the project unless this offer has been
accepted by the Sponsor on or before September 14, 2012, or such subsequent date as may be prescribed in writing by the FAA,

2. GRANT ASSURANCES The attached Airport Spansor Grant Assurances, dated 4/2012, replace the ones included In the “Terms and
Conditions of Accepting Airport Improvement Pragram Grants” signed on 08/10/2011.

3. FAA Advisory Circulars: The attached updated fisting of Current FAA Advisory Circulars raquired for AP projects, dated 1/25/2012,
replace the ones included in the “Terms and Conditions of Accepting Airport Improvement Program Grants” signed on 08/10/2011

4. CENTRAL CONTRACTOR REGISTRATION AND UNIVERSAL IDENTIFIER REQUIREMENTS:

A. Requirement for Central Contractor Registrafion (CCR)

)%



Unfess you are exempted from this requirement under 2 CFR 25.110, you as the recipient must maintain the currency of your
information in the CCR until you submit the final financial report required under this award or receive the final payment, whichever is
later. This requires that you review and update the information at least annually after the inifial registration, and more frequently if
required by changes in your information or another award term.

B. Requirement for Data UniversalNumbering System (DUNS) Numbers

f you are authorized to make subawards under this award, you:

1. Must notify potential subrecipients that no entity (see definition In paragraph C of this award term) may recelve a subaward from
you unless the enfity has provided its DUNS number fo you.

2. May not make a subaward to an entity unless the entity has provided its DUNS number to you.
G. Definitions
For purposes of this award ferm;

1. Central Contractor Registration {CCR) means the Federal repository into which an entity must provide information required for the
conduct of business as a recipient. Additional information about registration procedures may be found at the CCR Internet site

{currently at hitp./www.cor.gov).

2. Data Universal Numbering System

(DUNS) number means the nine-digit number established and assigned by Dun and Bradstreet, Inc. (D&B) to uniguely identify
business entities. A DUNS number may be obtained from D&B by telephons {currently 866-705-5711) or the Internet {currently at
hitp./ffedgov.dnb.com/iwebform).

3. Entity, as itis used in this award term, means alf of the following, as defined at 2 CFR part 25, subpart C:

a. A Governmental organizatfon, which is a State, local government, or [ndian Tribe;

b. A foreign public entity;

c. A domestic or foreign nonprofit organization;

d. A domestic or forelgn for-profit organization; and

e. A Federal agency, but only as a subrecipient undér an award or subaward tod non-Federal entity.

4, Subaward;

a. This term means a fegal instrument to provide support for the performance of any portion of the substantive project or program for
which you received this award and that you as the reciplent award to an eligible subrecipient.

b. The term does not include your procurement of property and services needed to carry out the project or program {for further
explanation, see Sec. 210 of the aftachment to OMB Circular A-133, “Audits of States, Local Governments, and Non-Profit
Organizations”).. A subaward may be provided through any legal agreement, including an agreement that you consider a contract.

5. Subrecipient means an entity that:

a. Receives a subaward from you under this award; and

b. [s accountable to you for the use of the Federal funds provided by the subaward..

¢. A subaward may be provided through any legal agreement, including an agreement that you consider a contract.
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CITY COUNCIL AGENDA

DATE: September 11 , 2012
TO: City Council
FROM: Duane Burk, Director of Public Works

SUBJECT: ‘Resolution No. 2012-73, “Approving an Amendment to the Professional
Services Agreement with C&S Engineers, Inc. for Design Services at the
Banning Municipal Airport”

RECOMMENDATION:

I. Adopt Resolution No. 2012-73, “Approving an Amendment to the Professional
Services Agreement with C&S Engineers, Inc. for Design Services at the Banning
Municipal Airport.

II. Authorize the Administrative Services Director to make necessary adjustments and
appropriations in an amount of $88,824.00 from the Airport Fund to Account
No. 600-5100-435.33-11 to fund the amendment to the Professional Services
Agreement with C&S Engineers, Inc.

1. Authorize the City Manager to execute the amendment to the Professional Services
Agreement with C&S Engineers, Inc. of San Diego, California,

JUSTIFICATION: The approval of the amendment is necessary in order to design the
Taxiway “A” Relocation — Phase 1B Relocation of the Fueling Facility” project.

BACKGROUND: On September 13, 2011, City Council adopted Resolution No. 2011-
78, “Approving the Airport Improvement Program Grant Agreement Offer from the Federal
Aviation Administration for ATP Project No. 3-06-0018-11-2011(D), ‘Taxiway ‘A” Relocation®”
as well as Resolution No. 2011-79, “Awarding a Professional Services Agreement to C&S
Engineers, Inc. for Design Services at the Banning Municipal Airport”. As part of the Grant
Agreement adopted under Resolution No. 2011-78, the FAA will reimburse the City ninety-five
percent (95%) of the design costs up to $193,922.00. The professional services contract awarded
under Resolution No. 2011-79 is for an amount not to exceed $200,128.00.

The scope of work under the existing contract is to design the relocation of approximately 4,211
feet of the existing 40-foot wide asphalt concrete Taxiway “A” including lighting, signage and
striping. During the design process it was determined that by relocating the taxiway to the south
from its current location would result in the placement of the existing fueling station within the
Taxiway Object Free Area (“TOFA”). This becomes a non-compliance issue with FAA standards
as well as a possible safety issue. Staff met with FAA who agreed to grant the City additional

Resolution Na, 2012-73
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grant funds to design the relocation of the fueling facility. The grant agreement offer is for an
amount equal to ninety percent (90%) of the design costs up to $93,600.00.

FISCAL DATA: The total contract with C & S Engineers, Inc. for Professional Services related
to Taxiway “A” Relocation project at the airport currently amounts to $200,128.00. The
amendment for the additional services is for an amount equal to $88,824.00 as shown in Exhibit
“A” which would bring the total contract amount to $288,952.00. Staff respectfully requests an
appropriation in the amount of $88,824.00 from the Airport Fund to Account No. 600-5100-
435.33-11 in order to fund the Amendment to the Professional Services Agreement.

Staff has also prepared Resolution No. 2012-72, “Approving the Airport Improvement Program
Crant Agreement Offer from the Federal Aviation Administration for ATP Project No. 3-06-0018-
012-2012 (D), “Taxiway ‘A’ Relocation — Phase 1B Relocation of the Fueling Facility™. As part
of the grant agreement, FAA will reimburse the City-90% of the design costs up to $93,600.00.

RECOMMENDED BY: REVIEWED BY:

A O Muecbinlt

Dizane Burk ne Overholt

Director of Public Works Administrative Services Director/
Deputy City Manager

APPROVED BY;

Andy Takata
City Manager

Resolution No. 2012-73
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RESOLUTION NO. 2012-73

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BANNING, CALIFORNIA,
APPROVING AN AMENDMENT TO THE PROFESSIONAL SERVICES AGREEMENT
WITH C&S ENGINEERS, INC. FOR DESIGN SERVICES AT THE BANNING
MUNICIPAL AIRPORT

WHEREAS, on September 13, 2011, City Council adopted Resolution No. 2011-78,
“Approving the Airport Improvement Program Grant Agreement Offer from the Federal Aviation
Administration for AIP Project No. 3-06-0018-11-2011(D), ‘Taxiway ‘A” Relocation™ as well as
Resolution No. 2011-79, “Awarding a Professional Services Agreement to C&S Engineers, Inc. for
Design Services at the Banning Municipal Airport”; and

WHEREAS, the scope of work under the proposed contract with C&S Engineers, Inc. is to
design the relocation of approximately 4,211 feet of the existing 40-foot wide asphalt concrete
Taxiway “A” including lighting, signage and striping; and

WHERFEAS, during the design process it was determined that by relocating the taxiway to
the south from its current location would result in the placement of the existing fueling station
within the Taxiway Object Free Area (“TOFA”) which is a non-compliance issue with FAA
standards as well as a possible safety issue; and

WHEREAS, staff met with FAA who agreed to grant the City additional grant funds to
design the relocation of the fucling facility in an amount equal to ninety percent (90%) of the design
costs up to $93,600.00; and

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Banning as
follows: '

Section 1 City Council adopts Resolution No. 2012-73 approving an amendment to the
Professional Services Agreement with C&S Engineers, Inc. of San Diego, California
in an amount “Not to Exceed” $88,824.00.

Section 2 The Administrative Services Director is authorized to make necessary budget
adjustments and appropriations from the Airport Fund to Account No. 600-5100-
435.33-11 in an amount of $88,824.00.

Section 3 The City Manager is authorized to execute the amendment {o the Professional
Services Agreement with C&S Engineers, Inc. of San Diego, California. This
authorization will be rescinded if the amendment is not executed by the parties
within sixty (60) days of the date of this resolution. '

Resolution No. 2012-73
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PASSED, ADOPTED AND APPROVED this 11™ day of September, 2012.

Don Robinson, Mayor
City of Banning

APPROVED AS TO FORM AND
LEGAL CONTENT:

David J. Aleshire, City Attorney
Aleshire & Wynder, LLP

ATTEST:

Marie A. Calderon, City Clerk
City of Banning

CERTIFICATION:

I, Marie A. Calderon, City Clerk of the Ciiy of Banning, California, do hereby certify that the
foregoing Resolution No, 2012-73, was duly adopted by the City Council of the City of Banning,
California, at a regular meeting thereof held on the 11" day of September, 2012.

AYES:
NOES:
ABSTAIN:
ABSENT:

Marie A. Calderon, City Clerk
City of Banning
Banning, California

Resolution No, 2012-73




Resolution No, 2012-73

EXHIBIT “A”
AMENDMENT NO. 1
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C&S Compunies
2020 Camino del Rio, North

Suite 1000

San Diego, CA 92108

AMENDMENT NO. 1 p: (619) 296-9373
to . f: (619) 296-5683

WORK ORDER NO. 1 ' WWW.CSCOS.COM

TO: Duane Burk, Director of Public Works
City of Banning

RE: City of Banning Taxiway ‘A’ Relocation

FILE: D55.005.004

1.  AUTHORIZATION REQUEST:
Tn conformance to your instructions, and in accordance with the ‘Agreement between the City
of Banning (SPONSOR) and C&S Engincers, Inc. (CONSULTANT) for providing
professional services, we enclose two (2) originals of our request for authorization to furnish
professional services in connection with the Banning Municipal Airport.

2.  DESCRIPTION OF SERVICES:
See attached Schedule ‘A’ Scope of Work and Schedule ‘B’ Fee attached hereto,

3, SPONSOR 'S RESPONSIBILITIES: -

SPONSOR shall provide a written response. (either authorizing or denying) within two
business days of'a request by CONSULTANT to provide services.

4,  PERIOD OF SERVICES:

This work order shall be in effect for one year from the date of execution or when the fee
total is expended, whichever comes first.

5.  PAYMENTS:

Payments shall be made on a Lump Sum basis in accordance with the Agreement. The Lump
Sum Fee for this work order is $88,824.00. '

6. GENERAL CONSIDERATIONS:

The CONSULTANT designates Cory Hazlewood as the person who will be responsible for
coordinating the services rendered by the CONSULTANT for the Project.

Your signature, in the space provided below, will signify approval of the terms and conditions of
this request which, together with the basic Agreement and Attachments identified below will
constitute Amendment No. 1 to Work Order No. 1. :

1




Please return this executed Work Order, which shall constitute your authorization to proceed, to
our office together with the executed attachments.

Very truly yours,
SPONSOR: CONSULTANT:
CITY OF BANNING C&S ENGINEERS, INC.
By: By: 4 M
Duane Burk Cory Hazlewood
Title: Director of Public Works Tiﬂe: Department Managet
Dated: Dated: 1412

www.cscos.com BB  (877) CS-SOIVE

COMPANIES




SCHEDULE A
AMENDMENT NO. 1 TASK ORDER NO. 1

SCOPE OF SERVICES

Project Title: Aviation Fuel Facility Replacement
Airport Name: Banning Municipal Airport
Services Provided: Design

Project Description:
The CONSULTANT shall provide required Environmental Planning and Engineering Design Services for

the design of the Aviation Fuel Facility Replacement project (the “Project”).

This project generally includes the following elements:

»  Tncorporate plans, specifications and estimate of the new fuel facility into the Taxiway ‘A’
Relocation Project as an add alternate bid ilem to the contract documents to have one set of
coniract documents.

ALP Update (pen and ink change)

Prepare air permit application.

Prepare SPCC

Supplemental Topographic Survey

Removal and disposal of an existing 10,000-gallon underground storage tank (UST) system and

the dispensing station, and restoration of surfaces.

»  Construction of a 10,000-gallon, 100 low lead aviation gasoline (100 LL Avgas) aboveground
storage tank (AST) system. The storage tank system will consist of a shop fabricated, pre-
engineered tank with an attached pump and filter house that contains the mechanical and
electrical systems necessary to meet the functional and performance requirements. The storage
tank system will be designed with appropriate fire protection, environmental protection, and fuel
quality elements as required by code or as desired,

s Site work will include concrete foundation, protective bollards, grading and drainage, restoration
of surfaces, site lighting, and related electrical.

s The storage tank system will be configured to allow for self-service fueling of aircraft via over-
wing fueling system with a single credit card reader.

n  Provide engineering design for CALTRANS safety projects

Services to be provided by the CONSULTANT shall include environmental planning and optional items as
applicable and as required to accomplish the following items (*Basic Services”):

ALP UPDATE

The ALP must be updated to reflect the Proposed Project prior to environmental approval. This can be
completed by a simple pen and ink change to the existing ALP. The ALP must then be signed by the FAA
T.os Angeles — Airport District Office (LA-ADO) office manager. The LA-ADO will copy the California
Department of Transportation (CALTRANS) on any pen and ink change approval letters and provide a
copy of the updated drawing. C&S will perform this task for the City of Baming at no additional cost.
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PREPARE AIR PERMIT APPLICATION

Prior to installation of the tanks, the proper permits to construct and operate Fuel Storage & Dispensing
Equipment must be obtained from the South Coast Air Quality Management District (SCAQMD). The
following forms will be completed to comply with SCAQMD requirements; Form 400-E-11 Fuel
Dispensing and Storage Bquipment, Form 400-A Application Form for Permit or Plan Approval, and
Form 400-CBQA California Environmental Quality Act (CEQA) Applicability. The applications will
snelude but ate not Limited to the following data, plans, and specifications:

Equipment Location Drawing
Description of Equipment
Description of Processes
Operating Schedule

Process Weight or Throughput
Fuels Used

Flow Diagram

Drawings of Equipment

o N L L N

The following scope of services will be performed to pfepare to meet SCAQMD requirements for the
aboveground storage tank:

Complete Permit Application Forms (Form 400-B-11, Form 400-A, and Form CEQA)

2. Prepare necessary data, specifications, and drawings. C&S will develop the drawings,
information, design calculations, as required in the SCAQMD District Petmit Application
Tnstructions. Manufactarer catalog cuts may also be included to assist in regulatory agency

review.

[y

SPCC PLAN

Prior to start-up of the proposed aviation fisel facility, we will prepare a Spill Prevention, Control, and
Countermeasure (SPCC) Plan as required by 40 CFR Part 112. The Plan will follow the sequence of the
rule, and address applicable requirements. It is assumed that our services will not include an extension

request with the regional EPA office nor will it include an oil spill contingency plan.

SUPPLEMENTAL TOPOGRAPHICAL SURVEY

Perform supplemental topographic survey around the limits of the proposed fueling facility arca to
acquire the additional topographic survey of and utility data for, the Project site, including related office

computations and drafting.

SCHEMATIC DESIGN PHASE
The Schematic Design Phase is intended to identify and evaluate alternatives to provide cost-effective and

practical solutions for the work items identified. The CONSULTANT will evaluate alternatives through
contacts with local authorities, review of the pre-application, field investigations, and a practical design
approach. The Project’s design will take advantage of local knowledge and experience and will uiilize
expertise from recent consiruction projects in an effort o design a cost-effective Project, The specific
services to be provided or furnished for this Phase of the Project are the following:

1. Schedule and conduct a pre-design meeting with the SPONSOR, the FAA, and CALTRANS to
review the scope of services and become familiar with the Project requirements and operational

29




concerns during the Project’s construction.

2. Acquire and review record documents (such as plans, specifications, reports, and studies) to
become familiar with data that is available for the Project.

3. Perform a preliminary Project site inspection to further familiarize the design team with Project
areas.

4. Perform an investigation of the existing electrical system capacities and an inventory and
evaluation of the existing clectrical system. .

5. Prepare a CATEX for the project and process to approval with the FAA.

6. Preparc preliminary plans identifying required topographic field surveys, subsurface soils
investigations, and other field investigative programs. Develop a schedule of completion of
required surveys and investigations to minimize interference with airport and tenant operations.
Coordinate schedule with SPONSOR and supervise programs at the Project site as necessary.

7. Acquire the necessary topographic survey of and utility data for, the Project site, including related
office computations and drafting.

8. Develop schematic designs, including preliminary pavement horizontal geometric layouts, tank
layout and prepare preliminary opinion of probable construction costs for each major element of
the Project.

9. Schedule and conduct a meeting with the SPONSOR tfo review the schematic design.

PRELIMINARY DESIGN

The services to be performed during this Phase consist generally of services required to furnish the
SPONSOR with a set of Preliminary Plans and Specifications.
The specific services to be provided or furnished for this Phase of the Project are the following:

1. Conduct site inspections to verify topographic survey and other Project-related existing physical
features and facilities. :

Develop tank and fueling station layout.
Develop preliminary grading and drainage design.
Develop preliminary electrical designs.

Develop preliminary designs of structural Project elements, such as tank foundation.

A T o

Prepare and incorporate preliminary Contract Drawings (approximately 50% complete) providing
sufficient detail for review of design.

7. Prepare and incorporate preliminary General Specifications and prepare written Technical
Specifications for all construction materials and installations.

8. Update opinion of probable construction cost to reflect the outcomes of preliminary Project
design.

9. Prepare and incorporate written design report documenting items such as design concepts,
assumptions, and alternative designs.

10. Develop a draft construction phasing and operations plan that endeavors to limit interference by
the Project’s construction with airport and tenant operations.
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11. Submit sufficient copies of preliminary design documents to the SPONSOR and FAA for review
and comment.

12. Schedule and conduct a preliminary design review meeting to discuss and resolve SPONSOR and
FAA comments.

FINAL DESIGN PHASE

The services included under this Phase shall generally consist of services required to furnish the SPONSOR
with a complete set of Contract Documents for the Project, including Final Plans, Specifications and
opinion of probable construction cosis. Services to be performed or furnished during this Phase may
include revising the preliminary submittal information to comply with SPONSOR and FAA comments and
then completion of the final design. Plans and Specifications, suitable for public bidding, will be
completed; final design will be coordinated with the SPONSOR and FAA and a complete set of bid
docaments will be furnished to the SPONSOR and FAA, A final opinion of probable construction cost will
also be prepared and submitted, A final Construction Phasing and Operations Plan will be included as part

of the specifications.

The specific services to be provided or furnished for this Phase of the Project are the following:
1. Finalize tank and fueling station layout

Finalize grading and drainage design.

Finalize structure designs.

Finalize electrical designs.

Prepare final Contract Drawings.

A e o

Finalize General Specifications and prepare written Technical Specifications for all construction
materials and installations.

7. Prepare final opinion of probable construction costs based upon the actual bid items and quantity
takeofTs,

8. Finalize design report to be consistent with the final design.

9. Finalize construction phasing and operations plan and include in Specifications.

10. Submit final documents to the SPONSOR, the FAA, and the CALTRANS for final review and
comment.

Schedule and conduct draft final review meeting (by conference call) with the SPONSOR and FAA to
discuss and resolve final comments.

CALTRANS SAFTEY PROJECTS

The services included under this Phase shall generally consist of services required to furnish the SPONSOR
with engineering design and construction inspection to comply with the items as stated in the letter the
City of Banning received from Caltrans Division of Aeronautics with respect to their State Permit
Compliance Inspection Letter dated August 17, 2011, of Banning Municipal Airport. We will address the
issues as described in this letter and list action items pertaining to each issue.

END OF SCHEDULE




ARCHITECTURAL/ENGINEERING
COST SUMMARY

COMPAMIES

SCHEDULE "B"
PLANNING & DESIGN

PRQJECT NAME: UST Fuei Facility Relocation DATE: 04-Apr-12

PROJ DESCRIPTION Enviromental Planalng & Design for relocation of existing UST AJE: © C&SENGINEERS, INC.
CLIENT: City of Banning PROJECT NO: D55.001.005

CLIENT MANAGER: Duane Burle C&S CONTACT: Cory Hazlewood

PROJECT MANAGER:  Arnie While

]. DIRECT SALARY , OVERHEAD & PROFIT COSTS: AVERAGE
RATE OF PAY
TRLE (3/MHR) @ HOURS COsT
A DEPARTMENT MANAGER $223.60 X 14 = §$3,130
B. MANAGING ENGINEER $213.20 X 25 = $5,330
C. PRINCIPAL ENGINEER $171.60 X 28 = $4,806
D. PROJECT ENGINEER $130.00 X 59 = §7.670
E. ENGINEER $124.80 X 145 = $18,006
F. STAFF ENGINEER $109.20 X 40 = $4,368
G. SENIOR DESIGNER $109.20 X 180 = $19.658
H. CADD OPERATOR $78.00 X 16 = 51,248
L MANAGER AIRPORT PLANNING - $176.80 X 3 = $530
J. STAFF PLANNER $88.40 X 120 = $10,608
K. RESIDENT ENGINEER $166.00 X 45 = $7,020
TOTAL DIRECT SALARY, OVERHEAD & PROFIT COST: $82,461
It. ESTIVMATE OF DIRECT EXPENSES:
A, TRAVEL, BY AUTO:
3 TRIPS @ 220  MILES/TRIP @ §0550 = $363.00
B. MISCELLANEOUS: = $3,000.00
TOTAL ESTIMATE OF DIRECT EXPENSES: $3,363
lil. SERVICES BY OTHERS:
A, SUPPLEMENTAL TOPOGRAPHIC SURVEY ’ $ 3,000
V. TOTALS:
TOTAL PLANNING & ENGINEERING DESIGN SERVIGES: $88.624

B-1 | 77
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CITY COUNCIL AGENDA

Date: " September 11, 2012
TO: City Council
FROM: Kahono Oei, City Engineer

SUBJECT: Resolution No: 2012-71, " Accepting Community Developmenf Block Grant
Program Funds for Fiscal Year 2012-2013"

RECOMMENDATION: Adopt Resolution No. 2012-71, “Accepting Community Development
Block Grant Program Funds for Fiscal Year 2012-2013”.

JUSTIFICATION: This Supplemental Agreement is essential in order for the City to obtain and
utilize funds for Community Development Block Grant projects.

BACKGROUND: On an annual basis, the City of Banning has participated in the federally
funded Community Development Block Grant (CDBG) program. On December 13, 2011 the
City Council adopted Resolution No. 2011-96 approving the projects as shown in Exhibit “A”
for funding by the CDBG program, Fiscal Year 2012-2013. The City submitted these projects
and requested funding in the amount of $141,000.00 to the Riverside County Economic
Development Agency (EDA) and was approved in an amount of §140,390.00.

In order {o utilize these funds for Fiscal Year 2012-2013, the City is required to execute a
Supplemental Agreement. The Supplemental Agreement is attached herein as Exhibit “B”. A
copy of the Supplemental Agreement will also be available at the City Clerk’s Office for review

by the public.

FISCAL DATA: These projects are funded through Community Development Block Grant
(CDBG) program funds, Fiscal Year 2012-2013, and the City anticipates receiving $140,390.00.

REVIEWED BY:
, O Aser bl

Duane Burk e Overholt

Director of Public Works 'Administrative Services Director/
Assistant City Manager

W?@WL(/ V‘
Andy Takata
City Manager

Resoluiion No. 2011-96
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RESOLUTION NO. 2012-71

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BANNING,
CALIFORNIA, APPROVING THE PROJECTS FOR THE FISCAL YEAR 2012-2013
COMMUNITY DEVELOPMENT BLOCK GRANT (CDBG) PROGRAM

WHEREAS, the City of Banning has been submitting applications for projects/activities
under the Community Development Block Grant (CDBG) program to the Riverside County
Economic Development Agency annually; and

WHEREAS, on December 13, 2011, the City Council adopted Resolution 2011-96
approving the projects shown on Exhibit “A” and authorized staff to submit said projects to the
Riverside County Economic Development Agency (EDA);

WHEREAS, the projecis/activities submitted herein meet the CDBG program
guidelines and/or requirements; and

WHEREAS, it is essential that the projects/activities be approved by the City Council
through resolution in order for the City and its citizens to ufilize the federally funded CDBG
grant funds.

NOW, THEREFORE, BE IT RESOLVED as follows:

SECTION 1. Resohution No. 2012-71 is adopted and the Supplemental Agreement is hereby
approved; and

SECTION 2.  Authorize the Mayor of the City of Banning to sign said Supplemental
Agreement attached herewith as Exhibit “B”;

SECTION 3.  This authorization is rescinded if the agreement is not signed within 30 days of
the date of this resolution.

PASSED, ADOPTED AND APPROVED this 11" day of September, 2012.

Don Robinson, Mayor
City of Banning

Resolution No. 2011-66




ATTEST:

Marie A. Calderon, City Clerk

APPROVED AS TO FORM
AND LEGAL CONTENT:

David . Aleshire, City Attorney
Aleshire & Wynder, LLP

CERTIFICATION:

1, Marie A. Calderon, City Clerk of the City of Banning, California, do hereby certify that the
foregoing Resolution No. 2012-71, was duly adopted by the City Council of the City of Banning,
California, at a regular meeting thercof held on the 11" day of September, 2012.

AYES:
NOES:
ABSTAIN:
ABSENT:

Marie A. Calderon, City Clerk
City of Banning, California

Resolution No. 2011-96
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EXHIBIT “B”

SUPPLEMENTAL AGREEMENTS FOR FISCAL YEAR 2012-2013
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File No.: 5.BN.26-12

SUPPLEMENTAL AGREEMENT FOR THE USE OF
2012-2013 COMMUNITY DEVELOPMENT BLOCK GRANT FUNDS

The COUNTY OF RIVERSIDE of the State of California, herein called, "COUNTY,"
and the CITY OF BANNING, herein called "CITY," mutually agree as follows:

1. GENERAL. COUNTY and CITY have executed a Cooperation Agreement, dated
July 2011, whereby CITY elected to participate with COUNTY, which has qualified as an
"Urban County" for purposes of receiving Community Development Block Grant ({CDBQG)
funds, and to assist and undertake essential community development and housing assistance
activities pursuant to the Housing and Community Development Act of 1974, Title 1, as
amended, Public Law 93-383 hereinafter referred to as "Act". Said Cooperation Agreement,
dated July 2011, is incorporated herein by reference and made a part of this Agreement as if each
and every provision was set forth herein.

2. PURPOSE. CITY promises and agrees to undertake and assist with the
community development activities, within its jurisdiction, by utilizing the sum of $140,390,
CDBG Entitlement Funds, as specifically identified in Exhibits A, B, and C are attached hereto

and by this reference are incorporated herein, for the projects:

A. 5.8N.26-12 Repplier Park Bowl Improvement Project $120,735
B. 0.102-12 Special Needs Program $9,827
C. 0.103-12 Boys and Girls Club Teen Town $9,828

3. TERM OF AGREEMENT. The term of this Agreement for the projects shall

be for a period of one (1) year from July 1, 2012 to June 30, 2013, and proceed consistent with
the completion schedule set forth in Exhibits A, B, and C. In the event that the projects are not
substantially completed by the time set forth in the completion schedule due to unforeseen or
uncontrollable causes, the COUNTY may consider extending the schedule for the completion of

the project. Times of performance for other activities may also be extended in writing by
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COUNTY. If substantial progress toward completion in conformance with the completion
schedule, as determined by COUNTY, of the projects are not made during the term of the
Supplemental Agreement, COUNTY may suspend or terminate this agreement by the
procedures set forth in the Section titled "Termination”, of this agreement and the entitlement
funds associated with the projects may be reprogrammed by COUNTY after appropriate notice
is given.
4, DISPOSITION OF FUNDS.
A. COUNTY's Board of Supervisors shall determine the final disposition and

distribution of all funds received by COUNTY under the Act consistent with the provisions of
Paragraphs 2 and 3 of this Agreement. COUNTY, through its Economic Development Agency,
shall: (1) Make payment of the grant funds to CITY as designated in Exhibits A, B, and C; and
(2) Tt is the CITY’s responsibility to monitor alt project activities of Exhibits A, B, and C to
ensure compliance with applicable federal regulations and the terms of this Agreement.

B. CITY shall comply with timely drawdown of CDBG funds by
expeditiously implementing and completing County-approved, CDBG-funded projects. CITY
acknowledges that CITY’s drawdown performance directly impacts the COUNTY’s overall
program drawdown rate. If the CITY’s unobligated CDBG fund balance, as of January 15, 2013,
exceeds two-times (200%) the CITYs 2012-2013 CDBG allocation, the COUNTY may take the

necessary administrative actions to reduce the CITY’s CDBG fund balance, Necessary actions

include reprogramming the excess CDBG fund balance to other eligible activities as selected by

COUNTY. COUTY may authorize CITY in writing, prior to January 15, 2013, to exceed the
CDBG fund balance requirement.

C. CITY shall comply with timely drawdown of funds by submitting monthly
requests for reimbursement or other County-approved reimbursement schedule. All
disbursements of grant funds will be on a reimbursement basis and made within thirty (30) days
after the CITY has submitted its letter identifying payments and documentation supporiing

expenditures.

Page 2 of 14
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D. All authorized obligations incurred in the performance of the Agreement
for projects eligible under the following regulations must be reported to COUNTY no later than

by June 15, 2013:

1. Public Services [24 CFR 570.201 (¢)]

2. Acquisition [24 CFR 570.201 (a)]

3. Clearance Activities [24 CFR 570.201 (d})]
4. . Interim Assistance [24 CFR 570.201 (f)]

5. Code Enforcement [24 CFR 570.202 (c)]

All other eligible activities under this Agreement must be implemented, completed, and
obligations reported by the CITY no later than the completion schedules set forth in the Exhibits
to this Agreement.

The COUNTY will dircctly manage and monitor projects identified in Exhibits B and C.
These projects have been _determined to be of Countywide benefit, receiving grant funding from
multiple sources; therefore, these projects will be managed and monitored by the COUNTY.

5. COOPERATION WITH HOUSING ACTIVITIES. CITY shall cooperate with

COUNTY in undertaking essential community development and housing assistance activities,
specifically urban renewal and public assistance housing, and shall assist COUNTY in carrying
out its Strategic Plan of the Consolidated Plan and other requirements of the Community

Development Block Grant Program.

6. LEAD AGENCY FOR COMPLIANCE WITH THE CALIFORNIA

ENVIRONMENTAL QUALITY ACT ( CEQA). Pursuant to Section 15035 1(d) of Title 14 of the

California Administrative Code, CITY is designated as the lead agency for the projects that are

the subject matter of this Agreement.

7. HOID HARMLESS AND INDEMNIFICATION. In contemplation of the

provisions of Section 895.2 of the California Government Code imposing certain tort liability
jointly upon public entities solely by reason of such entities being partics to an agreement as

defined by Section 895 of the Code, the Parties hereto, pursuant to the authorization contained in
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Section 895.4 and 895.6 of the Code, agree that each Party shall be liable for any damages
including, but not limited to, claims, demands, losses, liabilities, costs and expenses including
reasonable attorneys’ fees, resulting from the negligent or wrongful acts or omissions of their
employees or agents in the performance of this Agrecment, and each Party shall indemnify,
defend and hold harmless the other Parties from such claims, demands, damages, losses or
liabilities for their negligence

8. INSURANCE. Without limiting or diminishing the CITY’S obligation to
indemnify or hold the COUNTY harmless, CITY shall procure and maintain or cause to be
maintained, at its sole cost and expense, the following insurance coverage’s during the term of
this Agreement.

A. Workers’ Compensation:

If the CITY has employees as defined by the State of California, the CITY shall maintain
statutory Workers' Compensation Insurance (Coverage A) as prescribed by the laws of the State
of California. Policy shall include Employers’ Liability (Coverage B) including Occupational
Disease with limits not less than $1,000,000 per person per accident. The policy shall be
endorsed to waive subrogation in favor of The County of Riverside, and, if éppﬁcable, to provide
a4 Borrowed Servant/Alternate Employer Endorsement.

B. Commercial General Liability:

Commercial General Liability insurance coverage, including but not limited to, premises
liability, contractual liability, products and completed operations liability, personal and
advertising injury, and cross liability coverage, covering claims which may arise from or out of
CITY ’S performance of its obligations hereunder. Policy shall name the County of Riverside, its
Agenciés, Districts, Special Districts, and Departments, their respective directors, officers, Board
of Supervisors, employees, clected or appointed officials, agents or representatives as Additional
Tnsureds. Policy’s limit of liability shall not be less than $1,000,000 per occurrence combined

single limit. If such insurance contains a general aggregate limit, it shall apply separately to this
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agreement or be no less than two (2) times the occurrence limit.

C. Vehicle Liability:

If vehicles or mobile equipment are used in the performance of the obligations under this
Agreement, then CITY shall maintain liability insurance for all owned, non-owned or hired
vehicles so used in an amount not less than $1,000,000 per occurrence combined single limit. If
such insurance contains a general aggregate limit, it shall apply sepatately to this agreement or
be no less than two (2) times the occurrence limit, Policy shall name the County of Riverside, its
Agencies, Districts, Special Districts, and Departments, their respective directors, officers, Board
of Supervisors, employees, elected or appointed officials, agents or representatives as Additional
Insureds.

D. General Insurance Provisions - All lines:

1) Any insurance carrier providing insurance coverage hereunder
shall be admitted to the State of California and have an A M BEST rating of not less than A: VIII
(A:8) unless such requirements are waived, in writing, by the County Risk Manager. If the.
County’s Risk Manager waives a requirement for a particular insurer such waiver is only valid
for that specific insurer and only for one policy term,

2) The CITY’S insurance carrier(s) must declare its insurance self-
insured retentions. If such self-insured retentions exceed $500,000 per occurrence such
retentions shall have the prior written consent of the County Risk Manager before the
commencement of operations under this Agreement. Upon notification of self insured retention
unacceptable to the COUNTY, and at the election of the Country’s Risk Manager, CITY *S
carriers shall either; 1) reduce or eliminate such self-insured retention as respects this Agreement
with the COUNTY, or 2} procure a bond which guarantees payment of losses and related
investigations, claims administration, and defense costs and expenses.

3) CITY shall cause CITY’S insurance carrier(s) to furnish the
County of Riverside with either 1) a properly executed originai Certificate(s) of Insurance and

certified original copies of Endorsements effecting coverage as required herein, and 2} if
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requested to do so orally or in writing by the County Risk Manager, provide original Certified
copies of policies including all Endorsements and all attachments therefo, showing such
insurance is in full force and effect. Further, said Certificate(s) and policies of insurance shall
contain the covenant of the insurance carrier(s) that thirty (30) days written notice shall be given
to the County of Riverside prior to any material modification, cancellation, expiration oOr-
reduction in coverage of such insurance. In the event of a material modification, cancellation,
expiration, or reductiﬁn in coverage, this Agreement shall terminate forthwith, unless the County
of Riverside receives, prior to such effective date, another properly executed original Certificate
of Insurance and original copies of endorsements or certified original policies, including all
endorsements and attachments thereto evidencing coverage’s set forth herein and the insurance
required herein is in full force and effect. CITY  shall not commence operations until the
COUNTY has been furnished original Certificate (s) of Insurance and certified original copies of
endorsements and if requested, certified origingl policies of insurance including all
endorsements and any and all other attachments as required in this Section. An individual
awthorized by the insurance carrier to do so on its behalf shall sign the original endorsements for
each policy and the Certificate of Insurance.

4) It is understood and agreed to by the parties hereto that the CITY’S
insurance shall be construed as primary insurance, and the COUNTY'S insurance and/or
deductibles and/or Self—iﬁsured retention’s or self-insured programs shall not be construed as
contributory.

5) If, during the term of this Agreement or any extension thereof,
there is a material change in the scope of services; of, there is a material chaﬁge in the equipment
to be used in the performance of the scope of work which will add additional exposures (such as
the use of aircraft, watercraft, cranes, cte.); or, the term of this Agreement, including any
extensions thereof, exceeds five (5) years the COUNTY reserves the right to adjust the types of
insurance required under this Agreement and the monetary limits of liability for the insurance

coverage’s currently required herein, if: in the County Risk Manager's reasonable judgment, the
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amount or type of insurance carried by the CITY has become inadequate.

6) CITY shall pass down the insurance obligations contained herein
to all tiers of subcontractors working under this Agreement.

7 The insurance requirements contained in this Agreement may be
met with a program(s) of self-insurance acceptable to the COUNTY.

8) CITY agrees to notify COUNTY of any claim by a third party or
any incident or event that may give rise to a claim arising from the performance of this

Agreement.

9. RECORDS AND INSPECTIONS.

A. CITY shall establish and maintain records in accordance with 24 CFR Part
570, Part 85, OMB Circular A-87, A-133 and 24 CFR 91,105, as applicable, and as they relate to
the acceptance and use of federal funds under this Agreement.
B. CITY shall obtain an external audit in accordance with the U.S.
Department of Housing and Urban Development single audit regulations (24 CFR Part 44.6).
Audits shall usually be performed annually but not less frequently than every two years.
Nonprofit institutions and government agencies that expend less than $500,000 a year in
Federal awards ate exempt from Federal audit requirements, but records must be available for
review by appropriate officials of the Federal grantor agency or subgranting entity. The audit
report shall be submitted to the COUNTY within 180 days after the end of the COUNTY'S
fiscal year.
C. CITY shall maintain a separate account for CDBG Entitlement funds
received as set forth in Exhibits (A, B, and C).
D. CITY shall, during the normal business hours, make available to
COUNTY, the U.S. Department of Housing and Urban Development (HUD), ot other authorized
representative, for the examination and copying, all of its records and other materials with

respect to matters covered by this Agreement.

E. CITY shall not retain any program income as defined in Section 570.500
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of Title 24 of the Federal Code of Regulations. Said program income shall be used only for the
activities that are the subject of this Agreement. Further, all provisions of this Agreement shall
apply to such activities. .

F. The CITY shall ensure that at least fifty-one percent (51%) of the persons
benefiting from all CDBG-funded activities or projects designated as serving limited clientele
[570.208(2)(2)(Q)] are of low and moderate-income and meet the program income guidelines
attached as Exhibits (A, B, and C). The CITY and City’s Sub-recipients must provide the
required income certification and direct benefit documentation.

10. COMPLIANCE WITH LAWS. CITY shall comply with all applicable federal,
state, and local laws, regulations, and ordinances and any amendments thereto and the federal
regulations and guidelines now or hereafter enacted pursuant to the Act. More particularly, CITY
is to comply with those regulations found in Part 85 and Part 570 of Title 24 of the Code of
Federal Regulations. CITY is to comply with OMB Circular A-87, or any subsequent
replacement. CITY is to abide by the provisions of the Community Development Block Grant
Manual, prepared by COUNTY and cited in the above—mentionéd Cooperation Agreement.
CITY will comply with Section 3 of the Housing & Urban Development Act of 1968, as
amended, attached hereto as Exhibit “8”. CITY will comply with the provisions of 24 CFR Part
570.200 (), attached as Exhibit “R,” pertaining to inherently religious activities.

11. INDEPENDENT CONTRACTOR. CITY and its agents, servants, and employces

shall act at all times in an independent capacity during the term of this Agreement, and shall not
act as, shall not be, nor shall they in any manner be construed to be agents, officers, or
employees of the COUNTY.

12. TERMINATION.

A. CITY. CITY may not terminate this Agreement except upon €xpress

written consent of COUNTY.
B. COUNTY. Notwithstanding the provisions of Paragraph 12a, COUNTY

may suspend or terminate this Agreement upon a thirty (30) day written notice to CITY of action
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being taken and the reason for such action:

(1) In the event CITY fails to perform the covenants herein contained
at such times and in such manner as provided in this Agreement; and

(2) Tn the event there is a conflict with any federal, state or local law,
ordinance, regulation or rule rendering any of the provisions of this Agreement invalid or
untenable; or

(3) In the event the funding from the Department of Housing and
Urban Development referred to in Paragraphs 1 and 2 above is terminated or otherwise becomes
unavailable.

C. Upon suspension of this Agreement, CITY agrees fo return any
unencumnbered funds which it has been provided by COUNTY. In accepting said funds,
COUNTY does not waive any claim or cause of action it may have against CITY for breach of
this Agreement.

D. Reversion of Assets

1. Upon expiration of this Agreement, the CITY shall transfer to the
COUNTY any CDBG funds on hand at the time of expiration of the Agreement as well as any
accounts receivable held by CITY which are attributable to the use of CDBG funds awarded
pursuant to this Agreement,

2. Any real property under the CITY’S control that was acquired or
improved in whole or in part with CDBG funds (including CDBG funds provided to the
SPONSOR in the form of a loan) in excess of $25,000 is either:

1 Used to meet one of the National Objectives in Sec.
570.208 until five years after expiration of this agreement, or for such longer period of time as
determined to be appropriate by the COUNTY; or '

(i)  Not used in accordance with Section (i) above, in which
event the SPONSOR shall pay to the COUNTY an amount equal to the current market value of
the property less any portion of the value attributable to expenditures of non-CDBG funds for the
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acquisition of, or improvement to, the property.

{3, NONDISCRIMINATION. CITY shall abide by Sections 570.601 and 570.602 of

Title 24 of the Federal Code of Regulations which requires that no person in the United States
shall on the grounds of race, color, national origin, or sex, be excluded from participation in, be
denied the benefits of, or be subjected to discrimination under any program or activity funded in

whole or in part with Community Development funds.

14. PROHIBITION AGAINST CONFLICTS OF INTEREST

Al CITY and its assigns, employees, agents, consultants, officers and elected
and appointed officials shall becorﬁe familiar with and shall comply with the CDBG regulations
prohibiting conflicts of interest contained in 24 CFR 570.611, attached hereto as Exhibit "C1"
and by this reference incorporated herein.

B. CITY and its assigns, employees, agents, consultants, officers, and elected
and appointed officials shall become familiar with and shall comply with Section A-11 of the
County's CDBG Policy manual, attached hereto as Exhibit "CI" and by this reference
incorporated herein.

C. CITY understands and agrees that no waiver of exception can be granted
to the prohibition against conflict of interest except upon written approval of HUD pursuant to
24 CFR 570.611 (d). Any request by CITY for an exception shall first be reviewed by COUNTY
to determine whether such request is appropriate for submission to HUD. In determining whether
such request is appropriate for submission to HUD, COUNTY will consider the factors listed in
24 CFR 570.611 (e).

D. Prior to any funding under this Agreement, CITY shall provide COUNTY
with a list of all employees, agents, consultants, officers and elected and appointed officials who
are in a position to participate in a decision making process, exercise any functions or
responsibilities, or gain inside information with respect to the CDBG activities funded under this
Agreement. CITY shall also promptly disclose to COUNTY any potential conflict, including

even the appearance of conflict that may arise with respect to the CDBG activities funded under
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this Agreement.

E. Any violation of this section shall be deemed a material breach of this

Agreement, and the Agreement shall be immediately terminated by the COUNTY.

15. PROJECT ELIGIBILITY. As to CITY or .its claimants, COUNTY shall bear no
liability for any later determination by the United States Government, the Department of
Housing and Urban Developmen:c or any other person or entity that CITY is or is not eligible
under 24 CFR Part 570 to receive CDBG funds.

16. fUSE OF PROPERTY. Whenever federal CDBG funds or program income are

used, in whole or in part, for the purchase of equipment or personal property, the property shall
not be transferred from its originally funded use, by CITY or sub-recipient, for a period of five
(5) years from the close-out date of the grant from which CDBG assistance was provided. The
CITY shall maintain a current inventory for COUNTY mbnitoring and review.

17. EMPLOYMENT OPPORTUNITIES TO BE CAUSED BY PROJECT. CITY

agrees to notify and to require any lessee or assignee to notify Riverside County Workforce
Development Center of any and all job openings that are caused by this project.

18.  PUBLICITY. Any publicity generated by CITY for the project funded pursuant to
this Agreement, during the term of this Agreement, will make reference to the Contribution of
the County of Riverside, the Economic Development Agency, and the Community Development
Block Grant Program in making the project possible.

19.  PROGRAM MONITORING AND EVALUATION. CITY and its sub-recipients

shall be monitored and evaluated in terms of its effectiveness and timely compliance with the
provisions of this Agreement and the effective and efficient achievement of the Program
Objectives. Quarterly reports sha}l be due on the last day of the month immediately following the
end of the quarter being reported. The quarterly written reports shall include, but shall not be
limited to, the following data elements:

A. Title of program, listing of components, description of

activities/operations.
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B. The projected goals, indicated numerically, and also the goals achieved
(for each report period). In addition, identify by percentage and description, the progress
achieved towards meeting the specified goals and identify any problems encountered in meeting
goals.
C. If the CDBG-funded Activity meets a National Objective under 24 CIR
570.208 (a)(2)(1), CITY will report the following:
1) Total number of direct beneficiaries (clientele served) with
household incomes at:
¢ Above 80% MHI
o Between 50% and 80% MHI (Low-Income)
s Between 30% and 50% MHI (Very Low-Income)
e Less than 30% MHI (Exiremely Low-Income)
2) Total number and percent (%) of the clientele served that have
household incomes at or below 80% MHI
3)  Racial ethnicity of clientele
4) Number of Female-Headed Households
D. CITY and its sub-recipients shall report beneficiary statistics monthly to
EDA on the pre-approved Direct Benefit Form and Self-Certification Form (certifying income,
family size, and racial ethnicity) as required by HUD. Updated forms are to be provided to CITY
by EDA should HUD implement changes during the term of this agreement. CITY and sub-
recipients will collect and provide all necessary data required by HUD pertaining to the Specitic
Outcome Indicators as identified in the CPD Outcome Performance Measurement System.

20. SOURCE OF FUNDING. CITY acknowledges that the source of funding

pursuant to this Agreement is Community Development Block Grant (CFDA 14.218).
21,  ENTIRE AGREEMENT. It is expressly agreed that this Agreement (o gether with

the cooperation Agreement between the parties, embodies the entire agreement of the parties in

relation to the subject matter thereof, and that no other Agreement or understanding, verbal or
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otherwise, relative to this subject matter, exists between the parties at the time of execution.

72, MINISTERIAL ACTS. The Assistant County Executive Officer/EDA  or

designee(s) are authorized to take such ministerial actions as may be necessary or approptiate to
implement the terms, provisions, and conditions of this Agreement as it may be amended from
time to time by COUNTY.

73.  PRIOR AUTHORIZATION. CITY shall obtain COUNTY's written approval

from the Economic Development Agency prior to implementing the following “high risk”
activities funded with CDBG assistance!
A, Construction of public facilities (project plans and specifications);

B. Acquisition of real property;

C. Historic Preservation,
D. Relocation; and
E. Economic Development

73. MODIFICATION OF AGREEMENT. This Agreement may be modified or

amended only by a writing signed by the duly authorized and empowered representative of

COUNTY and CITY respectively.

SIGNATURES ON NEXT PAGE
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IN WITNESS WHEREOF, the COUNTY and the CITY have executed this Agreement as

of the date listed below.

DATED:

COUNTY OF RIVERSIDE

By: :
Suzanne Holland
Assistant Director of EDA

CITY OF BANNING

By:
Mayor

SH:IT:mmv
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EXHIBIT A
File No.: 5.BN.26-12

SUPPLEMENTAL AGREEMENT
SCOPE OF WORK
(NON-PUBLIC SERYVICE)

I. GENERAL INFORMATION

CITY NAME: City of Banning

ADDRESS: 99 E. Ramsey Street
Banning, CA 92220

PROGRAM CONTACTS: Kahono Oei, City Engineer

PHONE: (951)922-3105 FAX: (951) 922-3141

E-MAIL: citvbanning(@hotmail.com

PROJECT NAME: Repplier Park Bowl Improvement Project

PROJECT LOCATION: Repplier Park Bowl, 201 W. George St., Banning, CA 92220

I.LEVEL OF ENVIRONMENTAL CLEARANCE: Categorical Exclusion

CDBG ELIGIBILiTY CODE: 570.201 (c)

PROJECT FUNDING SUMMARY:  $120,735
Project to be administered by County (EDA) on behalf of City:  YES (1 NO
IL SCOPE OF SERVICE

A, Activities

City will be responsible for administering a 2012-2013 Community Development Block Grant
for the Repplier Park Bowl Improvement Project in a manner satisfactory to the County of
Riverside and consistent with any standards required as a condition of providing these funds.
Such program will include the following activities eligible under the Community Development
Block Grant program:

Activity #1  The City of Banning will use CDBG funds leveraged with existing Junds for the
design and construction of improvements to the Repplier Park Bowl.
Renovations include the siage area, landscaping, and restrooms. CDBG funds
will be used for construction.

Page1of6




EXHIBIT A
Pile No.: 5.BN.26-12

B. National Objective
All activities funded with CDBG funds must comply with one of more of the CDBG program’s
National Objective Critetia as required under 24 CFR 570.200(a)(2). City certifies that the

activity(ies) carried out under this Agreement will meet the following National Objective:

National Objective Criteria: 570.208 (a)(1)}(1)

CFR Reference: Low Mod Area

C. Levels of Accomplishment — Goals and Performance Measures
The City agtees to implement and complete the following activity(ies):

Activity #1 Design and construct improvemenis to the Repplier Park Bow!

CPD OUTCOME PERFORMANCE MEASUREMENT

Objectives (select one): Creating Suitable Living Environments
["] Providing Decent Affordable Housing
[ ] Creating Economic Opportunities

Outcome (select one): [] Availability/Accessibility
[] Affordability
4] Sustainability (promoting livable or viable communities)

D. City Capacity

By executing this Supplemental Agreement, the City certifies that it has the appropriate number of
trained and knowledgeable staff, adequate facilities, proper equipment, required licensing and
permitting, and sufficient amount of financial resources necessary to implement and carry out the
activities funded with CDBG funds.

City will immediately notify County of any significant changes in organizational management,
assigned staff, change in facilities, loss or change in matching funds, or any other event that could
potentially impact the City or subrecipient’s performance under this Agreement. Any changes in
the above items are subject to the prior approval of the County.

E. Performance Monitoring
The County of Riverside will monitor the performance of the City and its subrecipients against
goals and performance standards as stated above. Substandard performance as determined by the

County will constitute noncompliance with this Agreement. If action to correct such substandard

performance is not taken by the City within a reasonable period of time after being notified by
the County, contract suspension or termination procedures will be initiated.
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EXHIBIT A
File No.: 5.BN.26-12

F. Program Budget

It is expressly agreed and understood that the total amount to be paid by the County under this
Agreement shall not exceed $120,735 Drawdowns for the payment of eligible expenses shall be
made against the line item budgets specified in this Section and in accordance with performance.
Payments may be confingent upon certification of the Subrecipient’s financial management
system in accordance with the standards specified in 24 CFR 84.21.

The County may require a more detailed budget breakdown than the one contained herein, and
the City shall provide such supplementary budget information in a timely fashion in the form and
content prescribed by the County. Any amendments to the budget must be approved in writing
by both the County and City.

Line Item

Design/Engineering Costs

Project Administration Costs

Construction Costs

Acquisition Costs

Relocation Costs

Capital Equipment Costs

Code Enforcement

Clearance

Interim Assistance

dododdodos dm

Other:
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EXHIBIT A
File No.: 5.BN.26-12

G. Total Amount of Non- CDBG Leveraging
T [ SOURCE \TAMQ__I;NT SGURCE [ AMOUNT | SOURCE | AMOUNT [ TOTAL

CDBG Prior mﬁﬁiﬁim I r_”“_w ) $279,137

Year

B | S I [

S N N Y A
L |

S I N

TOTAL: _$279,317

[I. ADMINISTRATIVE REQUIREMENTS

A. Accounting Standards
The City agrees to comply with 24 CFR 84 or 85 as applicable and agrees to adhere to the
accounting principles and procedures required therein, utilize adequate internal controls,
and maintain necessary source documentation for all costs incurred.

B. Cost Principles

: The City shall administer its program in conformance with OMB Circulars A-122, “Cost
Principles for Non-Profit Organizations,” A-21, “Cost Principles for Educational
Institutions,” or OMB Circular A-87, “Cost Principles for State, Local and Indian Tribal
Governments as applicable. These principles shall be applied for all costs incurred
whether charged on a direct or indirect basis.

C. Documentation and Record Keeping
1, Records to be Maintained

The Subrecipient shall maintain all records required by the Federal regulations specified
in 24 CFR 570.506, that are pertinent to the activities to be funded under this Agreement.
Such records shall include but not be limited to:

i Records providing a full description of each activity undertaken; _

ii. Records demonstrating that each activity undertaken meets one of the
National Objectives of the CDBG program;

iit, Records required to determine the eligibility of activities;

iv, Records required to document the acquisition, improvement, use Or
disposition of real property acquired or improved with CDBG assistance;

V. Records documenting compliance with the fair housing and equal

opportunity components of the CDBG program;

vi. Financial records as required by 24 CFR 570.502, and 24 CFR 84.21-28;
and

vil. © Other records necessary to document compliance with Subpart K of 24
CFR Part 570.
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EXHIBIT A
File No.: 5.BN.26-12

2. Records Retention

The City shall retain all financial records, supporting documents, statistical records, and
all other records pertinent to the Agreement for a period of five (5) years. The retention
period begins on the date of the submission of the County’s annual performance and
evaluation report to HUD in which the activities assisted under the Agreement are
reported on for the final time. Notwithstanding the above, if there is litigation, claims,
audits, negotiations or other actions that involve any of the records cited and that have
started before the expiration of the five-year period, then such records must be retained
until completion of the actions and resolution of all issues, or the expiration of the five-
year period, whichever occurs later.

3. Client Data

The City shall maintain client data demonstrating client eligibility for services provided.
Such data shall include, but not be limited to, client name, address, income level or other
basis for determining eligibility, and description of service provided. Such information
shall be made available to County monitors or their designees for review upon request,

4, Disclosure

The City undetstands that client information collected under this contract is private and
the use or disclosure of such information, when not directly connected with the
administration of the County’s or City’s responsibilities with respect to services provided
under this contract, is prohibited by applicable federal and State law unless written
consent is obtained from such person receiving service and, in the case of a minor, that of
a responsible parent/guardian.

5, Close-outs

The City’s obligation to the County shall not end unti! all close-out requirements are
completed. Activities during this close-out period shall include, but are not fimited to:
making final payments, disposing of program assets (including the return of all unused
materials, equipment, unspent cash advances, program income balances, and accounts
receivable to the County), and determining the custodianship of records. Not
withstanding the foregoing, the terms of this Agresment shall remain in effect during any
period that the City has control over CDBG funds, including program income.

6. Audits & Inspections

All City records with respect to any matters covered by this Agreement shall be made
available to the County, HUD, and the Controller General of the United States or any of
their authorized representatives, at any time during normal business hours, as often as
deemed necessary, to audit, examine, and make excerpts or transeripts of all relevant
data. Any deficiencies noted in audit reports must be fully cleared by the City within 30
days after receipt by the City. Failure of the City to comply with the above audit
requirements will constitute a violation of this contract and may result in the withholding
of future payments, The City hercby agrees to have an annual agency audit conducted in
accordance with current County policy concerning subrecipient audits and OMB Circular
A-133,
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EXHIBIT A
File No.: 5.BN.26-12

IV. PROJECT IMPLEMENTATION AND SCHEDULE

Unless pre-approved by County, City will perform and complete the activities described
in Section 1I in conformance with the schedule of tasks and milestones listed below:

Tasks / Milestone Start Date Completion Date
Attend Mandatory Cooperating August 2012 August 2012
City Training
Implement Project Activities Upon Notification from EDA
Execute Supplemental Agreement August 2012 September 2012
& Notice to Incur Cost
Tasks / Milestone Start Date Compiletion Date
Submit Quarterly Performance October 15, 2012
Reports to County January 15,2013
April 15, 2013

. July 31,2013
County Monitoring of City To be determined by Program Manager
Program/Performance
Specific Project Activities Construction of Repplier Park facility

City Submits Reimbursement
Requests
Monthly Submittal [_]

Other Schedule X

CDBG-funded Project Complete TBD
City Submits Monthly N/A -LMA
Direct Benefit Reports

V. SPECIAL CONDITIONS /PERFORMANCE REQUIREMENTS

City must follow proper proéurement and construction policies and procedures of the City and
Riverside County, EDA as deemed by HUD. No construction will shall commence using CDBG
funding without prior Notice to Proceed. Pre-Construction meeting required.

City is required to contact the County Program Manager for review prior to submission of REP,
construction activity or cost without prior written approval. County must be contacted 10 days in
advance for attendance of Pre-Construction meeting. Original Certified payrolls to be submitted
on a weekly basis to County.
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EXHIBIT B
File No.; 0.102-12

SUPPLEMENTAL AGREEMENT
SCOPE OF WORK
(PUBLIC SERVICE)

L GENERAL INFORMATION
CITY NAME: San Gorgonio Child Care Consortium

ADDRESS: 671 N. Florida St., Suite A

Banning, CA 92220

CITY PROGRAM CONTACTS: Linda Phillips, Executive Director

SUBRECIPIENT NAME: San Gorgonio Child Care Consortium

ADDRESS: 671 N. Florida St., Suite A, Banning, CA 02220

PROGRAM CONTACT: Linda Phillips, Executive Director

PHONE: (951) 849-2930 FAX 1 (951) 849-2262

E-MAIL:

PROJECT NAME:  Special Needs Program

PROJECT LOCATION: 671 N. Florida St., Suite A, Banning, CA 92220

LEVEL OF ENVIRONMENTAL CLEARANCE: EXEMPT {24 CFR 58.34 (a)(4)]
CDBG ELIGIBILITY CODE: 24 CFR 570.201 (e) Public Services

PROJECT FUNDING SUMMARY: 5" District  $5,000 Banning $9,827
Project to be administered by County (EDA) on behalf of CITY: YES NO []
I SCOPE OF SERVICE

A. Activities

City will be responsible for administering a 2012-2013 Community Development Block Grant
for the Special Needs Program in a manner satisfactory to the County of Rijverside and
consistent with any standards required as a condition of providing these funds. Such program
will include the following activities eligible under the Community Development Block Grant

program:

Activity #1  The San Gorgonio Child Care Consortium (SGCC) program provides services
from trained staff to enhance the social/emotional well-being of Special Needs
Children. CDBG funds will be used for program related supplies and staff
benefits/salaries (direct cost).
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EXHIBIT C
File No.: 0.103-12

SUPPLEMENTAL AGREEMENT
SCOPE OF WORK
(PUBLIC SERVICE)

L GENERAL INFORMATION
CITY NAME: Boys & Girls Clubs of the San Gorgonio Pass

ADDRESS: P.O. Box 655

Beaumont, CA 92223

CITY PROGRAM CONTACTS: Rhonda Guaderrama, Executive DirectorProgram Manager

SUBRECIPIENT NAME: Boys & Girls Clubs of the San Gorgonio Pass

ADDRESS: P.O. Box 655, Beaumont, CA 92223

PROGRAM CONTACT: Rhonda Guaderrama, Executive DirectorProgram Manager

PHONE: (951)922-3259 FAX :(951)922-2141

E-MAIL:

PROJECT NAME: Boys and Girls Club Teen Town

PROJECT LOCATION: 1101 E. George Street, Banning, CA 92220

LEVEL OF ENVIRONMENTAL CLEARANCE: EXEMPT [24 CFR 58.34 (a)(4)]
CDBG ELIGIBILITY CODE: 24 CFR 570.201 (e) Public Services

PROJECT FUNDING SUMMARY: 5™ District  $5,319 Banning $9,828
Project to be administered by County (EDA) on behalf of CITY: YES X w~No[l

I SCOPE OF SERVICE

A. Activities

City will be responsible for administering a 2012-2013 Community Development Block Grant
for the Boys and Girls Club Teen Town in a manner satisfactory to the County of Riverside
and consistent with any standards required as a condition of providing these funds. Such program
will include the following activities eligible under the Community Development Block Grant
program:

Activity #1  The Boys and Girls Club provides an afier school Teen Town program that
includes Skills Mastery And Resistance Training (SMART) for low-income youth
in the community. Activities include character building, substance abuse
prevention, health and nutrition program, and other related activities. CDBG
Funds will be used for staff salaries (direct cost} and consumable supplies.




EXHIBIT CL

Prohibition Against Conflicts of Interest

Page 1 of 4
§ 570.611 Confliict of interest.

(a) Applicability.

{1) In the procurement of supplies, equipment, construction, and
services by recipients, and by subrecipients (including those specified at §
570.204{c)), the conflict of interest provisions in 24 CFR 85.36 and OMB
Circular A 110, respectively, shall appiy.

(2) In all cases not governed by 24 CFR 85.36 and OMB Circular A-110,
the provisions of this section shall apply. such cases include the
acquisition and disposition of reai property and the provision of assistance
by the recipient, by its subrecipients, or to individuals, businesses and
other private entities under eligibkle activities which authorize such
assistance (e.g., rehabilitation, preservation, and other improvements of
privaté properties or facilities pursuant to § 570.202, or grants, loans and
other assistance to businesses, individuals and other private entities
pursuant to § 570-203, § 570.204 or § 570.455}.

{b) Conflicts prohibited. Except for the use of CDBG funds to pay salaries
and other related administrative or personnel costs, the general rule is
that no persons described in paragraph (c} of this section who exercisge or
have exercised any functions or responsibilities with respect to CDBG
activities assisted under this part or who are in a position to participate
in a decision making process or gain inside information with regard to such
activities, may obtain a personal or financial interest or benefit from a
CDBG assisted activity, or have an interest in any contract, subcontract or
agreement with respect thereto, or the proceeds thereunder, either for
themselves or those with whom they have family or, business ties, during
their tenure or for one year thereafter. For the UDAG program, the above
restrictions shall apply to all activities that are a part of the UDAG
project, and shall cover any such interest or benefit during, or at any time
after, guch person's tenure.

(c) Persong covered. The conflict of interest provisions of paragraph (b)
of this section apply to any person who is an employee, agent, consultant,
officer, or elected official or appcinted official of the recipient, or of
any. designated public agencies, or subrecipients which are receiving funds
under this part,

(d) Exceptions: threshold requirements. Upon the written reguest of the
recipient, HUD may grant an exception to the provigions of paragraph (b) of
this section on a case-by-case basis when it determines that guch an
exception will serve to further the purposes of the Act and the effective
and efficient administration of the recipient's program O project. 2An
exception may be considered only after the recipient has provided the
following:
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EXHIBIT CI

Prohibition Against Conflicte of Interest
Page 2 of 4

{1) A disclosure of the nature of the conflict, accompanied by an
assurance that there has been public disclosure of the conflict and a
description of how the public disclosure was made; and

(2) 2An opinion of the recipient's attorney that the interest for which
the exception is sought would not Violate State or local law.

(e) Factors to be considered for exceptions. In determining whether to grant
a reguested exception after the recipient has gatisfactorily met the
requirements of paragraph (d) of this gection, HUDR ghall consider the
cumilative effect of the following factors, where applicable:

{1) Whether the exception would provide a significant cost benefit or an
egsential degree of expertise tc the program Or project which would otherwise
not be available;

(2) Whether an opportunity was provided for open competitive bidding or
negotiation; ‘
{3) Whether the person affected is a member of a group or class of low

or moderate income persons intended to be the beneficiaries of the assisted
activity, and the exception will permit such person to receive generally the
game interests or benefits as are being made available or provided to the group
or class; '

(4) Whether the affected person has withdrawn from his or her fuanctions
or responsibilities, or the decision making process with respect to the
specific assisted activity in question;

{5) Whether the interest or benefit was present before the affected
person was in a position as described in paragraph {b) of this section;

(6) Wwhether undue hardship will result either to the recipient or the
person affected when weighed against the public interest served by avoiding the

prohibited conflict; and

(7) Any other relevant considerations.
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prohibition Against Conflicts of Interest
Page 3 of 4

Community Development Block Grant
policy Manual

I.D. # A-11

(pg. 1 of 2)

TOPIC: CONFLICT OF INTEREST CODED
RIVERSIDE COUNTY
ECONOMIC DEVELOPMENT AGENCY

DATE : October 1989

This conflict of Interest Code is written to comply with Federal Regulations
(24 CFR Part 85). These Regulations. nAdminietrative Reguirements for Grants
and Cooperative Agreements to State, Local and Federally Recognized Indian
Tribal Governments" reguire that grantees and sub-grantees will maintain a
written code of standards of conduct governing the performance of their
employees engaged in the award and administration of contracts.

1) No employee, officer or agent of the grantee shall participate in the
selection, in the award or in the adminigtration of a contract supported by
Federal Funds if a conflict of interest, real or apparent, would be involved.

2) cuch a conflict will arise when:
i} The emplovyee, cfficer or agent;
1i) Any member of the immediate family;
iil) His/Her partners, OX;

iv) An organization which employs, or is about to employ any of the
above has a financial or other interest in the firm's selectilon
for award.

3) The grantee's OT gub-grantee's officers, employees or agents will neither
solicit nor accept gratuities, favors oI anything of monetary value from
contractors or parties to sub-agreements except as noted in Section 4.

4) A grantee's OX sub-grantee's officers, employees or agents will be presumed
to have a financial interest in a business if their financial interest exceeds

the following:

i) Any business entity in which the official has a direct Or indirect
investment worth one thousand dollars ($1,000) Or more.

ii) Any real property in which the official has a direct ox indirect
interest worth one thousand dollars ($1,000) or more.
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EXHIBIT CI

Prohibition Against Conflicts of Interest
Page 4 of 4
Community Development Block Grant

Policy Manual
I.D. # A-11

(pg. 2 of 2)
TOPIC: CONFLICT OF INTEREST CODE
RIVERSIDE COUNTY
ECONOMIC DEVELOPMENT AGENCY
DATE: October 1989
iii) Aany source of income, other than gifts and other than

loang by a commercial lending institution in the regular
course of business on terms available to the public
without regard to official status, aggregating two
hundred fifty dollars ($2506) or more in value provided
to, received by or promised to the cfficial within 12
months prior to the time when the decision is made.

iv) Any business entity in which the officlal is a director,
officer, partner, trustee, employee, oOr holds any
position of management.

v} Any donor of, or any intermediary or agent for a donor
of, a gift or glfts aggregating two hundred fifty
doliars {5250} or more in value provided to, received
by, or promised to the official within 12 months prior
to the time when the decision is made.

For purposes of Section 4, indirect investment or interest means any
investment or interest owned by the spouse or dependent child of an
official, by an agent on behalf of an official, or by a business
entity or trust in which the official, the official's agents,
gpouse, and dependent children own directly, indirectly, or
beneficialiy a 10-percent interest or more.

SACDBGIFORMSIZ007AEXHIBIT Cl.dos
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EXHIBIT “85”
page 1 of 2

Economic Opportunities for Section 3 Residents and gection 3 Business Concerns

‘SQec. 135.38 Section 3 clause.

a1l Section 3 covered contracts shall include the following clauge {referred to

as the Section 3 Clause):

A, The work to be performed under this contract 1is subject to the
requirements of dection 3 of the Housing and Urban Development Act of 1968, as
amended, 12 U.s.C. 170lu (Section 3). The purpose of gection 3 is to ensure that
employment and other economic opportunities generated by HUD agsistance or HUD-
assigted projects covered by Section 3, shall, to the greatest extent feasible,
be directed to low- and very low-income persons, particularly persons who are

recipients of HUD assistance for housing.

B. The parties to this contract agree to comply with HUD's regulations in
24 CFR part 135, which implement Section 3. AS evidenced by their execution of
this contract, the parties to- this contract certify that they are under no
contractual or other impediment that would prevent them from complying with the

part 135 regulations.

C. The contractor agrees to send to each labor organization or
representative of workers with which the contractor has a collective bargaining-
agreement or other understanding, 1if any., @& notice advising the labor
organization or workers! representative of the contractor's commitments under
this Section 3 clause, and will post copies of the notice in consplcucus places
at the work site where both employees and appiicants for training and employment
positions can see the notice. The notice shall describe the Section 3 preference,
shall set forth minimum number and job titles subject to hire, availability of
apprenticeship and training positions, the qualifications for each; and the name
and location of the person(s) taking applications for each of the positions; and

the anticipated date the work shall begin.

D. The contractor agrees to include this Section 3 clause in every
subcontract subject to compliance with regulations in 24 CFR part 135, and agrees
to take appropriate action, as provided in an applicable provision of the
subcontract or in this Section 3 clause, upon a finding that the subcontractor is
in violation of the regulations in 24 CFR part 135. The contractor will not
subcontract with any subcontractor where the contractor has notice or knowledge
that the subcontractor has been found in wviolation of the regulations in 24 CFR

part 135.
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EXHIBIT “sS”
Page 2 of 2

E. The contractor will cextify that any vécant employment positions,
including training positions, that are filled (1) after the contractor is
gelected but before the contract iz executed, and (2) with persons other than
those to whom the regulations of 24 CFR part 135 require employment opportunities
to be directed, were not filled to circumvent the contractor's cbligations under

24 CFR part 135.

F. The contractor will certify that any vacant employment positions,
including training positions, that are filled (1) after the contractor i1s
gelected but before the contract is executed, and (2) with persons other than
those to whom the regulations of 24 CFR part 135 require employment opportunities
to be directed, were not filled to circumvent the contractor's obligations under

24 CFR part 135.

G. Noncompliance with HUD's requlations in 24 CFR part 135 may result in
sanctionsg, termination of this contract for default, and debarment or guspension

from future HUD assisted contracts.

H. With respect to work performed in connection with Section 3 covered
Tndian housing assistance, Section 7(b) of the Tndian Self-Determination and
Education Assistance Act {25 U.S.C, 450e) also applies to the work to be
performed under this contract. Section 7{b} requlires that to the greatest extent
feasible (i) preference and opportunities for training and employment shall be
given to Indians, and {ii) preference in the award of contracts and subcontracts
shall be given to Indian organizations and Indian-owned Economic Enterprises.
parties to this contract that are subject to the provisions of Section 3 and
gection 7(b) agree to comply with dection 3 to the maximum extent feasible, but

not in derogation of compliance with Section 7(b).

SACDBGVFORMSIZO0TEXHIBIT S.doc
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EXHIBIT “R”
Constitutional Prohibition

In accordance with First Amendment Church/State Principles, as & general rule,
CDEG/ESG assistance may not be used for religious activities or provided to primarily
religious entities for any activities, including secular activities. The following
restrictions and limitations therefore apply to the use of CDBG/ESG funds.

(1) CDBG/ESG funds may not be used for the acquisition of property oOr the
construction or rehabilitation (including historic preservation and removal of
architectural barriers) of structures to be used for religious purposes or which will
otherwise promote religiocus interests. This limitation includes the acguisition of
property for ownership by primarily religious entities and the construction or
rehabilitation {(including historic preservation and removal of architectural
barriers) of structures owned by such entities (except as permitted under paragraph
(4) (2) of this section with respect to rehabilitation and under paragraph (j) (4) of
thie section with respect to repairs undertaken in connection with public services)
regardless of the use to be made of the property or structure. Property owned by
primarily religious entities may be acquired with CDBG/ESG funds at no more than fair
market value for a non-religious use.

{2) CDBG/ESG funds may be used to rehabilitate buildings owned by primarily
religious entities to be used for a wholly secular purpose under the following
conditions:

{i) The building {(or portion shereof) that is tec be improved with the
CDBG/ESG assistance has been leased to an existing or newly-established wholly ’
secular entity (which may be an entity established by the religiocus entity);

(ii) The CDBG/ESG assistance is provided to the lessee (and not the
lessoxr) to make the improvements; :

(iii) The leased premises will be used exclusively for secular purposes
available to persons regardless of religion;

(iv) The lease payments do not exceed the fair market rent of the
premises as they were bhefore the improvements are made;

{(v) The portion of the cost of any improvements that also serve a non-
leased part of the building will be allocated to and paid for by the lessor;

(vi) The lessor enters into a pinding agreement that unless the lessee,
or a qualified successor lessee, retains the uge of the leased premises for a wholly
secular purpose for at least the useful 1life of the improvements, the lessor will pay
to the lessee an amount egual to the residual value of the improvements;

(vii) The lessee must remit the amount received from the lessor under

subparagraph (2) (vi) of this gsection to the recipient or subrecipient from which the
CDRG/ESG funds were derived.
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EXHIBIT “R”
constitutional Prchibition
Page 2

The lessee can also enter into a management contract authorizing the lessor
religious entity to use the building for its intended secular purpose, e.g., homeless
shelter, provision of public services. In such case, the religious entity must agree
in the management contract to carry out the secular purpose in a manner free form
religious influences in accordance with the principles set forth in paragraph (j) (3}
of this section.

(3) As a general rule, CPBG/ESG funds may be used for eligible public services
to be provided through a primarily religious entity, where the religious entity
enters into an agreement with the recipient or subrecipient from which the CDBG/ESC
funds are derived that, in connection with the provision of such gervices:

(i) It will not discriminate against any employee oOr applicant for
employment on the basis of religion and will not limit employment or give preference
in employment to persons on the basis of religion.

(ii) It will not discriminate against any person applying for such public

asrvices on the basis of religion and will not 1imit such services or give preference
to persons on the basis of religion;

(iii) It will provide no religious instruction or counseling, conduct no
religious worship or services, engage in no religious proselytizing, and exert no
other religious influence in the provision of such public services;

(iv) The porticn of a facility used to provide the public gervices shall
contain no religious symbols or decoratiens, other than those permanently affixed to
or part of the structure.

{4) Where the public services provided under paragraph () (3) of this section
are carried out on property owned by the primarily religious entity, CDBG/ESG funds
may also be used for minor repairs to such property which are directly related to
. carrying out the public services where the cost constitutes in dollar terms only an
incidental portion of the CDBG/ESG expenditure for the public services.

SACDBRGEFORMS2GONEXRIbit Rdoc
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CITY COUNCIL AGENDA

DATE: September 11,2012
TO: Honorable Mayor and City Council
FROM: Fred Mason, Electric Utility Dirvector

SUBJECT: City Council Resolution No. 2012-69, Approving the Phase TI Renewable
Development Agreement between SCPPA and the City of Banning

RECOMMENDATION: Adopt City Council Resolution No. 2012-69, approving the Phase II
Renewable Development Agreement between the Southern California Public Power Authority
(SCPPA) and the City of Banning, attached herewith as Exhibit “A”.

JUSTIFICATION: California Senate Bill X 12 (SB X 12) mandates that all publicly owned
utilities meet 33 percent of their retail electricity load through renewable energy resources by
2020, and collaborating with SCPPA provides a more economical means to meet that
requirement. '

BACKGROUND: A number of years ago SCPPA and several SCPPA members including the
City of Anaheim, the City of Azusa, the City of Banning, the City of Burbank, the City of Colton,
the City of Glendale, the Imperial Erigation District, the Los Angeles Department of Water and
Power and the City of Pasadena entered into a development project for the purpose of
undertaking the investigation, planning and development of certain renewable electric energy
projects. These efforts culminated in the creation of several joint action agency projects through
SCPPA including: the Linden Wind Energy Project, the MWD Small Hydroelectric Project, the
Milford Wind Corridor Phase I Project, the Milford Wind Corridor Phase II Project, the Pebble
Springs Wind Project, the Ormat Geothermal Project (which Banning is a participant in), the
Southwest Wyoming Wind Project, the Tieton Hydropower Project, the Ameresco Landfill Gas
to Energy Project, the Windy Point/Windy Flats Project, and others. T hrough their joint
participation in these previous renewable energy related projects the participating SCPPA
members have enjoyed significant benefits in efficiency and costs through a number of different
joint action agency structuses for the acquisition of renewable energy. These projects which have
been developed through SCPPA have greatly assisted a number of SCPPA members to satisfy
ongoing Renewable Portfolio Standards (RPS) requirements.

Since the time of the development of these projects the California Legislature and the California
Energy Commission have subjected publicly owned utilities to the imposition of a substantial
number of new environmental laws, rules, regulations and policies and revised resource
requirements which have increasingly required the transition from conventional generation assets
to renewable forms of energy gemeration. One of the most significant recent legislative
cnactments mandating this transition to renewable energy was the passage in 2011 of California
SB X 12.

Resolution No. 2012-69 Phase I Renewable Developiment Agresment
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SB X 12 now mandates that Banning, and other publicly owned utilities, supply thirty three
percent of their respective loads from renewable energy sources by the year 2020. SB X 12 also
imposes a number of intermediate remewable energy mandates prior t0 2020. This new
requirement has created a necessary shift away from the acquisition of conventional generation
and the requirement to supply a greater proportion of our load from renewable energy resources.
Tn the past SCPPA has assisted Banning in the development of secure Jong-term arrangements for
the acquisition of renewable energy TESOUTCES. These SCPPA related efforts have been
undertaken through a number of different methods including: Bnergy purchase agreements from
renewable facilities; tax exempt financed prepayments for energy; and the total acquisition of
renewable electric  generating facilities including their associated lines, substations,
interconnections, leases, licenses, contract rights, permits and other assets and infrastructure.
However it is now necessary to carry foith renewed efforts to acquire further renewable energy
resources in order to achieve the renewable energy goals set by SB X 12.

PURPOSE: The Phase IT Renewable Development Agreement has been developed between
SCPPA and Banning to carry forth renewable energy resource acquisition efforts between the
current time and 2020 and to assist Banning in reaching its 2020 renewable energy goals.

The approval of the Phase II Rencwable Development Agreement between SCPPA and Banning
will allow Banning to patticipate with other members of SCPPA in the planning, investigation,
diligence efforts and the potential development of new renewable resource options. The
expenditure authority songht hereunder shall not exceed $100,000, which staff has estimated
should cover the costs of carrying out these efforts over the next several years.

Through the earlier development agreement with SCPPA, Banning and a number of other
SCPPA members carried forth their earlier renewable energy goals and investigated, developed
and in some cases provided for the eventual financing and acquisition of a number of renewable
energy projects to assist these SCPPA members to reach their Renewable Portfolio Standards.

The earlier SCPPA agreement served its purpose at the time, but the agreement provides for
sutomatic termination with relatively rigid joint expenditure requirements, and therefore it may
soon teach its funding limitations and automatically expire. In addition, the current SCPPA
agreement has a number of limitations and does not provide for certain project types which
facilitate renewable energy delivery, such as those addressing energy storage. The Phase il
Renewable Development Agreement will afford SCPPA, Banning and other SCPPA members an
avenue by which to continue to study, examine, investigate, explore and further develop a wide
variety of methods to facilitate the acquisition of energy and capacity from renewable resources
as well as the potential interties, interconnections, substations, energy storage facilities and
transmission resources to deliver this renewable energy.

Through the renewable energy acquisition processes afforded through the Phase II Renewable
Development Agreement, Banning and SCPPA intend 10 enlist those resources necessary 1o
continue the process of investigation, planning, design and development of renewable energy
projects.
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PHASE Il RENWEWABLE DEVELOPMENT AGREEMENT: For a substantial time
Banning has participated in SCPPA’s renewable resource REP process. As renewable energy
resources are proposed through this REP process certain potential projects stand out and require
further investigation. At such a point it may become necessary to engage outside experts to carry
out studies and reports and perform due diligence responsibilities before determining to actively
pursue the eventual full and final development of the project. The proposed Phase 11
Development Agreement between SCPPA and Banning, as well as those between SCPPA and
the other interested utilities, will provide the mechanism for SCPPA. to hire expert professional
services as needed to review the necessary aspects of each project and its associated power
transmission, and to provide information appropriate to assist Banning in determining whether or
not to participate in the eventual development of the project.

Tt is anticipated that as time goes ofi, MOTe extensive and substantial due diligence, review, and
expert advice will be required to evaluate the many ownership arrangements, power purchase
agreements and prepayment structures in the various projects which have been proposed through
SCPPA’s RFP processes. ‘The types of services anticipated could include but are not limited to
the following activities:

. Verification of historical wind patterns in connection with decisions associated with the
acquisition of potential wind farm renewable energy resources.

. Verification of underground thermal fluid characteristics with respect to the potential
acquisition of potential geothermal renewable energy resources.

. Verification of diurnal solar patterns and solar energy exposures in connection with the
investigations and decisions associated with the acquisition of output or the eventual

purchase of potential solar energy facilities.

. Tnvestigation and confirmation of the technical, regulatory, and legal feasibility of
proposed new renewable resources and renewable generation technologies.

. Investigation of new energy storage technologies

. Legal assistance in handling complex transactions associated with the acquisition of
renewable energy resources or the purchase and operation of renewable energy facilities.

. Bond counsel and federal tax exemption expert legal advice with respect to various
financing structures and financing options for the acquisition of renewable energy or the

purchase and operation of renewable energy facilities.

. Due diligence investigations and analysis of the costs of developing, acquiring and/or
operating specified renewable projects.

Resolution No. 2012-69 Phase T Renewable Development Agreement
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. Due diligence investigations and evaluations of the credit of proposed renewable encrgy
project developers and providers.

The SCPPA Phase II Development Agreement will allocate any costs associated with the review
and due diligence on potential renewable projects based on each participant’s pro-rata interest in
each project. The individual contracts for technical or professional services will be undertaken
through SCPPA, and SCPPA will bill those members participating based on the agreed
allocations to each member participant. No COSIs will be allocated to a SCPPA member unless
that member has expressed interest in and desire to participate in the specific project being
considered. For example, if a member desires (0 purchase SMW of a renewable project with a
total capacity of 100MW, the member would pay 5% of the costs associated with the review, due
diligence, and contract negotiation relating to that project. If a member should decide to not
participate in a project, at any point during the review and due diligence process, the member
would only pay for costs committed to date. Banning would have control over the projects in
which it participates and would have the right to not participate in any project or discontinue
participation at any point during the development phase.

The Phase II Renewable Development Agreement provides for the sharing of costs and also
provides for control over Banning’s prospective projects through the appointment a Project
Representative and Contract Administrator who is responsible for the administration of the Phase
[l Renewable Development Agreement. In addition there are provisions for a Coordinating
Committee in the Agreement to provide for the effective cooperation and interchange of
information among all participants in comnection with administrative, technical and other matters
that may arise from time to time associated with the development work which is being carried
out under the Agreement. The final authority and responsibility for any development work being
done under the Phase II Renewable Development Agreement is reposed in the SCPPA Board of
Directors. The Board of Directors is made up of the Utility Directors of SCPPA’s participating
members, and Banning’s Electric Utility Director regularly sits on this board and oversees this
and other SCPPA projects.

In addition to providing a vehicle for the development of conventional renewable generafion
projects, such as wind, geothermal, biomass, landfill or solar generation, the Phase II
Development Agreement can also accommodate the development of transmission projects
necessary to move and deliver renewable energy for the benefit of those entities which may elect
to participate in and develop such a project. The Agreement can also be employed when the
participants so desire, for the development of energy storage projects or for the investigation of
the latest energy storage technologies.

Since the total costs for due diligence, review, and contract negotiation are not known at this
time, the development agreement establishes an expenditure cap for the development of these
projects of $100,000. It is anticipated that the actual costs could tum out to be less, depending on
the number of projects Banning chooses (o participate in. Tf any amount above the expenditure
cap level is required, an addendum to the development agreement would be prepared and this
addendum would be brought to the Banning City Council for approval. The project manager for
the Phase II Renewable Development Project is currently designated to be the Los Angeles
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Department of Water and Power, which shall be responsible for coordination and the
development of the agendas and subject matter for renewable project meetings and for
coordination of the necessary actions and responsibilities to carry oul the SCPPA project
participants’ goals in connection with the development of specified renewable resource projects.

Staff recommends the Banning City Council approve the Phase II Renewable Development
Agreement between SCPPA and the City of Banning, attached herewith as Exhibit “A”.

FISCAL DATA: The maximum expenditures under this Agreement will not exceed $100,000,
and will be incurred from 2013 through 2020 as Banning evaluates and participates in additional
renewable energy projects through the SCPPA organization. Funds to cover these expenditures
are available in account no. 670-7010-473.27-50.

RECOMMENDED BY:

Fred Mason Andrew J. Takata
Electric Utility Director City Manager
REVIEWED BY:

tme Overholt
'Administrative Services Director/
Deputy City Manager
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RESOLUTION NO 2012-69

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BANNING APPROVING
THE PHASE Il RENEWABLE DEVELOPMENT AGREEMENT BETWEEN SCPPA AND
THE CITY OF BANNING

WHEREAS, the City of Banning owns and operates ifs Municipal Electric Utility; and

WHEREAS, California Senate Bill X 12 (SB X 12) mandates that all publicly owned
utilities must meet 33 percent of their retail electricity load with renewable energy by 2020; and

WHEREAS, the City of Banning is a member of the Southern California Public Power
Authority (SCPPA); and

WHEREAS, the City wishes to enter into a Phase I Renewable Development Agreement
with SCPPA, attached herewith as Exhibit “A”, to share the costs of investigating, planning,
designing and developing renewable energy projects; and

WHEREAS, Banning’s share of these costs will not exceed $100,000 over the period of
2013 through 2020; and

WHEREAS, funds to cover these expenditures are available in account no. 673-7010-
473.27-50;

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Banning
as follows:

SECTION 1; Adopt Resolution 2012-69 approving the Phase II Renewable Development
Agreement between SCPPA and the City of Banning, and authorize the City Manager or his
designee to exiecute and administer said Agreement.

PASSED, APPROVED, AND ADOPTED this 1 1™ day of September 2012.

Don Robinson, Mayor
City of Banning
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APPROVED AS TO FORM AND
LEGAL CONTENT:

David J. Aleshire, City Attorney
Aleshire & Wynder, LLP

ATTEST:

Marie A. Calderon, City Clerk
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CERTIFICATION

I, Marie A. Calderon, City Clerk of the City of Banning, California, do hereby certify that the
foregoing Resolution No. 2012-69 was duly adopted by the City Council of the City of Banning,
Catifornia, at a regular meeting thereof held on the 11" day of September, 2012, by the following
vote, to wit:

AYES:

NOES:

ABSTAIN:

ABSENT:

Marie A. Calderon, City Clerk
~ City of Banning, California
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Exhibit “A”
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PHASE 1l RENEWABLE DEVELOPMENT AGREEMENT
BETWEEN
SOUTHERN CALIFORNIA PUBLIC POWER AUTHORITY
AND

THE CITY OF ANAHEIM; THE CITY OF AZUSA;
THE CITY OF BANNING; THE CITY OF BURBANK;
THE CITY OF CERRITOS; THE CITY OF COLTON;

THE CITY OF GLENDALE; THE IMPERIAL IRRIGATION DISTRICT;
THE CITY OF LOS ANGELES ACTING BY AND THROUGH THE
DEPARTMENT OF WATER AND POWER; THE CITY OF PASADENA;
" THE CITY OF RIVERSIDE; THE CITY OF VERNON

(AS APPPLICABLE)

DATED FOR CONVENIENCE AS OF JULY 18, 2012
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EXHIBIT A — Schedule of Renewable Energy Development Project Elements [Exhibit A may be
revised from time to time to reflect modifications of Renewable Development Project Elements
as reflected therein, or pursuant to Sections 4, 6,8,9,10,11, 14, 17 and 19 of this Agreement]
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PHASE I RENEWABLE DEVELOPMENT AGREEMENT

i. PARTIES, PHASE Il RENEWABLE DEVELOPMENT AGREEMENTS TO BE

SEPARATELY AND INDIVIDUALLY EFFECIIVE.

1.1

This Phase II Renewable Development Agreement (this “Agreement”), which is
dated for convenience as of July 1, 2012 is made and entered into by and between
the SOUTHERN CAIIFORNIA PUBLIC POWER AUTHORITY, a joint powers
agency and a public entity organized under the laws of the State of California,
hereinafier designated as “SCPPA,” created under the provisions of the Act, and
the City of Anaheim (“ANAHEIM”), the City of Azusa (“AZUSA™), the City of
Banning (“BANNING™), the City of Burbank (“BURBANK”), the City of
Cerritos (CERRITOS), the City of Colton (“COLTON"), the City of Glendale
(“GLENDALE™), the Imperial Irrigation District (“IID), the City of Los Angeles
acting by and through the Department of Water and Power (“LADWP™), the City

of Pasadena (“PASADENA™), the City of Riverside (“RIVERSIDE”), and the

City of Vemon (“VERNON"), as applicable, {each, individually, a “Party”, and |

collectively, the “Parties”™). ANAHEMM, AZUSA, BANNING, BURBANK,
CERRITOS, COLTON, GLENDALE, IID, LADWP, PASADENA, RIVERSIDE,
and VERNON are also, each as a signatory to this agreement and as may be
applicable, each referred to individually as the “Parficipant” and collectively as
“Participants.” In addition ANAHEIM, AZUSA, BANNING, BURBANK,
CERRITOS, COLTON, GLENDALE, AD, LADWP, PASADENA, RIVERSIDE,

and VERNON to the extent they participate in any renewable resource
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development activities associated with any Project Element may be referred to,
depending on the context, individually as 2 “Project Element Participant” or
collectively as “Project Element Participants.” Additional Parties or Participants
may be added as provided in Section 9.3.2 or, if applicable, as may be provided

by way of Section 19 herein.

This Agreement shall become independently effective between SCPPA and any
separate or discrete Party specified in Section 1.1 (irrespective of the approval or
Tack of approval of this Agreement by any other Participant) upon the approval of
fhis Agreement by the Board of Directors and the other contracting Party’s

approving authority.

2. RECITALS, CONSTRUCTION AND PRELIMINARY MATTERS.

2.1

The Recitals set forth herein and the facts, ﬁhich follow, are incorporated into this
Agreement by refevence for all purposes. The facts and the circumstances of the
Parties contained in the Recitals, among others, represent the background and
framework for this Agreement, the aim and purpose of this Agreement and the
intendments of the Parties with respect thersto. This Agreement has been
reviewed by attorneys for both Parties and shall hot be interpreted with reference
{0 the rules of construction providing for construction against a Party responsible
for drafting or creating a particular provision or section, but should instead be
interpreted in a manner which broadly carries forth the goals and objectives of the
Parties as expressed herein. References to “Sections,” “Annexes,” “Appendices,”

“Schedules” and “Exhibits” shali be to Sections, Annexes, Appendices, Schedules
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and Exhibits, as the case may be, of this Agreement unless otherwise specifically
provided.  Section headings in this Agreement are included herein for
convenience of reference only and shall not constitute a part of this Agreement for
any other purpose nor given any substantive effect. Any of the terms defined
herein may, nnless the context otherwise requires, be used in the singular or the
plural, depending on the reference. The use herein of the word “include™ or
“including”, when following any general statement, term oF matter, shall not be
construed to limit such statement, term or matter (o the specific items or matiers
set forth immediately following such word or to similar items or matters, whether
or not nonlimiting language (such as “without limitation” or “but not limited to”
or words of similar import) is used with reference thereto, but rather shall be
deemed to refer to all other items or matters that fall within the broadest possible
scope of such general statement, term Or matter. This Agreement is made with

reference to the following facts among others:

22  SCPPA was created pursuant to provisions contained in the joint exercise of
powers act found in Chapter 5 of Division 7 of Title 1 of the Government Code of
California, as amended from time to time (the “Act™, by its members, which are
municipalities and an irrigation district that supply electricity in the State of
California, for the purpose of jointly and cooperatively vndertaking planning,
financing, development, acquisidon, construction, reconstriction, improvenent,
enlargement, betterment, operation and maintenance of projects for the
generation, storage or transmission of electric energy, including renewable

generation technologies in accordance with the Act,
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2.5

SCPPA’s members created SCPPA as a separate and independent public entity
pursuant to the Act and pursuant to the Joint Powers Agreement between SCPPA

and its members dated as of November 1, 1980 as amended.

Pursuant to the terms of the Act, and the Joint Powers Agreement constitating
SCPPA’s formative instrument, SCPPA has the power to plan, develop, finance,
own, acquire, design, construct, operate, maintain and repair electric generation or
transmission projects or to canse such projects to be planned, developed, financed,
designed, constructed, operated, maintained and repaired, and to provide by
agrecement with a public agency of the State of Califernia to perform such

actvities,

Pursuant fo the terms of the Act and the SCPPA Joint Powers Agrecment, SCPPA
has the power, for the purpose of promoting, maintaining and operating electric
generation and transmission, to plan, develop, contract for, finance, acquire,
design, undertake, own, construct, manage, OpeTate and administer projects
involving generation and transmission of electric energy, includiﬁg renewable
energy projects, and invalving systems, methodologies and programs for the
acquisition, supply procurement and delivery of services related to the stdying,
planning, contracting for, administering, financing, déveloping, acquiring,
constructing, reconstructing, improving, enlarging, bettering, managing,
operating, maintaining or decommissioning any such projects, and to cause such
projects to be planned, developed, contracted for, financed, acquired, designed,
constructed, improved, managed, operated, maintained, and administered and to

provide by agreement for the performance and carrying out of any such activities

Phase I Renewable Development Agreement
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All of the members of SCPPA are California public entities which provide electiic
energy to their citizens through their municipally owned electric systems. In
many SCPPA projects the administration of such projects is carried forth through
various mechanisms provided in the Act or SCPPA's Joint Powers Agreement or

by way of a variety of arrangements between SCPPA and its members.

In recent years SCPPA members have experienced the imposiﬁoh of a substantial
number of new laws, rules and regulations addressing energy procurernent and the
development of energy resources which have effectively required the Participants
to shift generation assets to increasingly rely on renewable generation and other
systems and metheds to conserve generation resources and to reduce emissions
from existing generating systems and the members of SCPPA have utilized
SCPPA for many of the projects and programs which have been developed to

achieve these goals, and desire to continue to so utilize SCPPA.

Certain of the proposed Participants which are contemplated to participate in this
Phase TI Renewable Development Agreement are publicly owned utlities which
are members of SCPPA and have utilized SCPPA in the past to develop and
finance projects. Over the course of the past several years, members of SCPPA
have developed numerous renewable energy projects through SCPPA and in
carrying forth these projects have utilized both their own staff and the staff of
other SCPPA members to develop, implement, and where applicable to administer

such projects.

Phase II Renewable Development Agreement
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2.10

2.11

Through an carlier agreement for the development of renewable resources SCPPA
and certain Participants have carried forth certain renewable energy goals to
investigate, plan, design, develop and provide for the eventual financing,
confracting for, procurement, acquisition, deployment and operation of a number
of Renewable Electric Energy Resource Projects by which to meet certain SCPPA
members' Renewable Portfolioc Standard. Through the renewable energy
Acquisition process described in this Agreement the Parties intend to provide the
resources necessary to continue this process to investigate, plan, design, develop
and provide for the eventual financing, contracting for, procurement, acquisition,
deployment and operation of the Renewable Electric Energy Resources which
Participant desires o be acquired, developed, financed, implemented or deployed
through SCPPA. The Parties desire to carry forth such work as may be necessary
to bring such Acquisitions to fruition to assist the Participant in meeting its

Renewable Portfolic Standard.

To farther the aims of the proposed SCPPA Renewable Electric Energy Resource
Project, on January 19, 2006 the SCPPA Board of Directors approved Resolution
2006-2 which declaved its intention to reimburse certain renewable resource
expenditures from the proceeds of future financings, as required by United States

Department of Treasury Regulations section 1.150-2.

Thereafter on April 20, 2006 the SCPPA Board of Directors by way of Resolution
2006-13 created the SCPPA Renewable Electric Energy Resource Project and
declared this project to be an official SCPPA Study Project pursuant to the

SCPPA Joint Powers Agreement.

Phase I Renewable Development Agreement
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2.12 By way of Resolution 2006-13 the SCPPA Board of Directors also authorized the

213

2.14

execufion of the Renewable Electric Energy Resource Project Development
Agreement for the SCPPA Renewable Electric Energy Resource Project among
SCPPA and each of SCPPA's members and entities participating in the Stady
Project created thereby. This earhier agreement approved pursuant to Resolution

2006-13 is referred to herein as the “Phase I Agreement”.

Under the Phase I Agreement, SCPPA and the SCPPA members and entities
participating in the Phase I Agreement have camied out the development measures
necessary to acquire, purchase, procure, construct or otherwise contract for, as the
case may be, a substantial number of Renewable Electric Energy Resources for

the benefit of the participating entities under that agreement.

Participant has a continuing need for Renewable Electric Energy Resources which
may be currently be in development phase by SCPPA pursuant to the Phase I
Agreement as well as by other means and which are contemplated to be
developed in the future pursmant to this Agreement. Participant desires to
participate in the continuing development and Acquisition of Renewable Electric
FEnergy Resources by way of this Phase I Agreement. Given these needs and to
draw upon and utilize their combined resources, SCPPA and Participant have
determined that it is desirable to enter into this Agreement to provide a vehicle by
which to achieve the continuing remewable goals of Participant and SCPPA

through this Phase II Agreement.

Phase TT Renewable Development Agrecment
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2.16

2.17

By way of this Phase IT Agreement the Parties desire to provide a mechanism for
the continnation of and the eventual further consummation of the work begun
wnder the Phase T Agreement and to provide for the investigation, examination,
study, exploration, Acquisition and development of renewable eleciric energy
resources entailing both renewable generation resources, transmission resources
and other facilities and arrangements for the storage, exchange or management of
renewable energy, for the purpose of facilitating the delivery of renewable energy
to assist the Participant in meeting the significant and growing needs of its
Renewable Portfolio Standard or renewable energy requirements, Participant has
either participated previously in the Phase I Praject or has worked with SCPPA in
the past and, because of the significant continuing and growing need for
renewable resources described herein, SCPPA and Participant desire to carry forth

this Project.

The Parties conternplate that certain Project Elements with respect to certain
Participants may be financed through SCPPA, and that differing Acquisitions may
take the form of either power purchase agraexhent structures, prepayments for
renewable energy, o_utright facility or remewable asset purchases, or option

arrangerments incofporating any of these stroctures.

It is the intention of SCPPA and Parsticipant that SCPPA shall undertake on
Participant's behalf to facilitate or provide those administrative, operational and
other resources and requirements as shall be necessary or advisable to develop,

operate and carry forth the Participant's interests and objectives in the

Phase I{ Renewable Development Agreement
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2.18

2.19

2.20

aforementioned Renewable Electric Energy Resources in a manner consonant

with the objectives of this Agreement.

It is also contemplated through this Agreement that SCPPA and Participant may
continue, where desired or appropriate, to carry forth those measures to further the
rencwable objectives of the Phase I and the Phase IT Coordinating Commiitiees
(together the Consolidated Coordinating Committee) and the objectives of the
SCPPA members represented on these committees having pressing renewable
resource needs, to obtain a seamless cooperative working relationship culminating
in the successful achievement of meaningful renewable energy Acquisitions for
those Parties patticipating in this Project, in Phase I or in other renewable energy

TESOUICE Projects.

To further the goals of the Project SCPPA and Participant desire to carry forth this
Phase II with the preparatory steps for the development and Acquisition of a
number of renewable resources for the benefit of Participant and, if applicable, for
the eventual financing, procurement, acquisition, engineering, constructiomn,

deployment, operation and maintenance of proposed renewable energy projects.

The Parties desire, by way of this Phase II Project, to continue to study, examine,
investigate, explore and further develop the potential acquisition of energy and
capacity from Renewable Electric Energy Resources and the potential pathways,
interties, interconnections, substations, energy storage equipment and facilities,

other facilities and equipment and transmission resources to deliver such energy,

Phase IT Renewable Development Agrecment
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2.23

to ensure that each Participant meets its respective renéwable energy resource

goals.

To further the Participant's renewable energy objectives the Parties desire, by way
of this Phase IT Agreement, to proceed forward with and carry out this Phase H
Project to farther the achievement of the Participant’s RPS goals pursuant to the

terms and conditions set forth herein.

In order to enable SCPPA to carry forth the goals and purposes of the Phase 11
Project as set forth herein, it is necessary for SCPPA 1o have a binding agreement
with Participant to pay Participant's share of SCPPA’s costs associated with the
Project, Project Blement(s) and Participant's share of those payments required to
be made in accordance with provisions of any applicable Project Agreements.
SCPPA  shall further provide for the investigation, implementation,
adminjstration, operation and maintenance of the Project for the purpose of
securing and paying for the rights, services, entitlements and deliverables
contemplated hereby, through the application of the payments required to be made

by the Participant to SCPPA in accordance with the provisions of this Agreement.

Participant shall pay from its electric revenue fund, including any and all legally
available electric system reserves, all amounts payable to SCPPA under this
Agreement, including but not limited to its proportionate share of Renewable
Development Costs, Pre-operation costs and all other costs incurred pursuant to
this Agreement, and such payments shall constitute an operating expense of

Participant’s electric utility.

Phase I Renewable Development Agreement
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224  As one of matters contemnplated under this Agreement SCPPA and Participants
have identified cerfain releases, exculpations, Hability protections, and related
matters which are more fully set forth in Section 5 and 14 of this Agreement, the
cost of which shall be paid by the Participants, pursuant to the provisions of this
Agreement, including Sectifm 10.2 herein. It is the intention of the Parties that, to
the extent SCPPA incurs any costs in connection with providing the Participants
such releases, exculpations, lability protections or related matters under Section
14, such costs shall constitute Renewable Development Work Costs which shall
be passed through to the applicable Participant or Participants pursuant to the
terms of fhis Agreement., Therefore it is the intention of the Parties that al such
releases, exculpations, liability protections and related matters provided by
SCPPA will he ultimately and entively paid for by the Participants through the
inclusion in SCPPA’s costs to be billed by SCPPA to the Participants as part of
the Renewable Development Work Costs in conformance with the billing and
payment methodology established by this Agreement, and the Participant agrees

to pay its Renewable Development Cost Share of such costs.

225 Through this Agreement the Parties intend to, among other things: (i) pursue
certain Renewable Development Work (as defined herein) to carry forth the
Project and Project Elements, including the preparation of regulatory applications,
carrying out potential site reviews, the undertaking of those measures necessary to
exercise due diligence in the examination of leasing arrangeménts, obtain
planning studies, surveys, permits, licenses, easements, entitlements, approvals,

cost estimates and construction, project delivery and deployment schedules; (ii)

Phase I Renewable Development Agreement
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prepare contracts, insiruments and documents to carry forth the renewable energy
Acquisitions described herein, (ifi} take such other actions as are necessary or
desirable for securing of any regulatory approvals and meeting environmental
requirements to undertake the rencwable energy Acquisitions described herein;
(iv) determine the feasibility and estimated cost of the Project and the described
renewable energy Acquisitions; (v) secure all property rights and entitiements;
(vi) permit the acquisition of equipment, goods, materials, parts, facility assets or

other items (or the acquisition of an option to purchase any of same in the future)

to facilitate the timely or cost-effective deployment of the proposed renewable

energy projects; (vii) cause to be provided advisory and consulting services
related to the Project, including engineering, environmental, regulatory, legal,
financial, accounting and related services, through contracts or otherwise; and
(viii) provide a mechanism to facilitate the payment from each Participant, in
accordance with each participant's proportionate share, to SCPPA of SCPPA’s
costs for the Renewable Development Work and Pre-Operation Costs and all
other costs in carrying out and in furtherance of this Project in the manner

provided herein

3. AGREEMENT. In consideration of the mutual covenants herein, the Parties agree as

follows:

4. DEFINITIONS. In addition to the other terms defined herein, the following terms,
whether in the singular or in the plural, when used herein and in the exhibits attached

hereto and initially capitalized, shall have the meanings specified:

Phase I Renewable Development Agreement
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4.1

42

43

Acquisition. The procurement of energy, capacity and/or renewable energy
attributes associated with any Renewable Electric Energy Resource(s) including
facilities for interconnection with, or teansmission or delivery of, any Renewable
Flectric Generaton Resource, and ahy Renewable Eleciric Energy Transmission
Resource.  Acquisition also includes procurement, construction, obtainment or
creation of new transmission paths or facilities, or upgrading of existing
transmissions paths (whether physical, virtual or otherwise) or facilifies to
accommodate transmission of energy from Renewable Blectric Energy Generation
Resources. In addition Acquisition includes the procurement of energy storage
facilities, devices, and arrangements, energy exchange management and peak load
shifting technologies. An Acquisition may be carried forth by way of an asset
purchagse, an exchange, a joint ownership or participation arrangement, a power
purchase agrecment, a purchase and sale arrangement, a transmission purchase or
service amangement, an environmental attribute procurement arrangement, a
prepayment arrangement, construction, upgrading or any other action, contract,
device or other means deemed appropriate to achieve Participants renewable

resource goals.
Act, The “Act” has the meaning set forth in Section 2.1.

Additional Party. A public agency which is added to or made a Participant under
this Agreement, as may be applicable, either pursuant 1o Section 9.3.2 of this

Agreement or, if applicable, pursuant to Section 19 of this Agreement.

Phase I Renewabie Development Agreement
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44

45

4.6

47

438

49

4.10

4.11

Agreement. This Agreement, as more specifically set forth in Section 1 hereof, as

it may be amended from time to tme.

Board of Directors. The Board of Directors of the Southern Califormia Public

Power Authority.

Consolidated Coordinating Committee, The combination of the Phase i
Coordinating Committee and any Coordinating Commiltee existing pursuant to

the Phase I Agreement.

Contribution. The principles of contribution set forth in Section 14.5 hereof.

Entitlement Share. The percentage entiflement of each Participant in a Project

Element as sct forth in Exhibit A herein, as the same may be amended or

supplemented from time to time.

Fstimated Monthly Renewable Development Work Costs. For any patticular

month, the estimated amonnt that the Project Manager determines will be required
1o be paid to cover the Renewable Development Work Costs during such month,
including adjustments for differences between previously estimated and recorded

Renewable Development Work Costs.

Executive Director. The Executive Director of the Southemn California Public

Power Authority.

Financine Work, All activities associated with the proposed financing of a

Project Element or Project Elements on behalf of a financing Participant or

Phase Il Renewable Development Agresment
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4.13

4.14

financing Participants, including preparation and drafting of instruments and
agreements necessary to the financing, and including tax considerations and all
other necessary or desirable work to enable Participants identified on Exhibit A to
obtain financing for their respeciive percentage share in the ensning project
associated with any Project Element. Financing Work may include, where
applicable, work to establish any financial structure, contractaal arrangement, or
other device which might be useful to any Participant or Project Blement
Participant to take advantage of, or indirecily obtain a benefit from, any tax
advantage, tax credit or other tax or financial incentive which might otherwise not

be directly available fo a governmental entity.

Joint Powers Agreement. The “Southern California Public Power Authority Joint
Powers Agreement” dated as of November 1, 1980, as amended and modified,
entered into pursuant to the provisions of the Act, between SCPPA and its

members and any Successor agreement.

LADWP. The City of Los Angeles acting by and through the Department of
Water and Power, which has also been a participating SCPPA member in, and the

Project Manager for, Phase 1.

Participation Agreements. The agreement or agreements, as determined by the
Coordinating Committee ar the Board of Directors as applicable, that provide for
the participation of any members of SCPPA, potentially in association with other

entities, in the potential acquisition, purchase, procurement, financing,

Phase Il Renewable Development Agreement
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4.15

4.16

417

4.18

deployment, management, operation or maintenance of any project or any Project

Element.
Party. This term shall have the meaning ascribed thereto in Section 1 hereof.

Power Sales Aoreement. The agrecment or agreements which will provide for

SCPPA’s ownership, interest, rights or entitlements or other form of participation
in a proposed SCPPA generation project and the respective rights and obligations
of the parties with respect to such project. As determined by the Board of
Directors and the participants in the proposed project, the Power Sales
Agreements may provide, among other things, for the procurement, acquisition,
financing, construction, operatiom, maintenance oOr decommissioning of the

project.

Power Sales Agreement/Transmission Services Agreement Work. All activities

associated with the preparation of Power Sales Agreements or Transmission
Services Agreements, or of agreements carrying forth similar purposes, as the
case may be, between SCPPA and a Project Element Participant relating to any

Project Element.

Phase I The project on behalf of all SCPPA members participating therein
created by way of the Renewable Flectric Energy Resource Project Development
Agreement entered into between SCPPA and various SCPPA members and

entities pursuant to SCFPA Resolution 2006-13.

Phase I Renewable Development Agreement
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4.19

420

421

422

423

4.24

Phase | Agreement. The Renewable Electric Energy Resource Project
Development Agreement(s} entered into between SCPPA and certain members of

SCPPA and publicly owned utilities, pursuant to SCPPA Resolution No. 2006-13.

Phase 1 Coordinating Committee. The Coordinating Committee established

pursuant to Phase L.

Phase TI. The cumulative project or projects and Project Element and Project
Elements created through the approval of Phase Il Renewable Development
Agreement(s) between SCPPA and Participant, and SCPPA and other SCPPA

members or participating entites,

Phase IT Agreement. This Phase IT Renewable Development Agreement.

Phase I Coordinating Committee. The Coordinating Comimitiee as may be

established pursuant to Section 8 herein.

Phase II Project. The total aggregate of all proposed cumulative Acquisitions
associated with any and all Project Element(s) and all of the rights and obligations
associated therewith, including all related agreements and arrangements, all
appurtenant equipment thereto as may be applicable, the applicable portion of any
common facilities and related facilities for interconnection or transmission of the
output of any Project Element(s) and all necessary or related facilities to carry
forth the deployment and placement info operation of any Project Element(s).
Exhibit A contains the proposed Acquisitions or Project Elements and the

Entitlement Share of energy or capacity contemplated fo be acquired by each

Phase I Renewable Development Agreement
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SCPPA member participating in Phase I or Phase IT as of the date of this
Agreement. Exhibit A may be amended by the Coordinating Committee or as
otherwise provided in this Agreement to reflect revisions in participation,
revisions in generation or ransmission entitlements, percentages or capacity, the
addition or withdrawal of new or different proposed Project Element Participants,
the addition of new Project Elements and the deletion of then existing Project
Elements. Each such amendment, revision, modificaton or addition to Bxhibit A
shall be supplied to each Participant requesting the same. The Coordinating
Committee or the Board of Directors, as provided herein or as may be applicable,
shall have the anthority fo modify the project description contained herein to
accommodate o adapt to new circumstances or changed conditions. For the
purpose of this Agreement the terms “Project” and “Phase I Project” shall be

SYNONYMOUS.

Pre-Operation Costs. Those costs or expenses relating to the acquisition of

equipment, goods or other resources necessary to the development of a Project
Element or otherwise acquired in anticipation of financing, procurement,
construction, implementation or deployment of the initial phases of an
Acquisition (including the acquisition of an option or options for procurement or
to purchase any of same in the future) for the benefit of the Project Element that
the Board of Directors or the Coordinating Commitice, as appropriate, has
determined will facilitate the timely or cost-effective acquisition, implementation,

deployment, construction or placement into operation of the Project Element.

Phase I Renewable Development Agreement
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427

4728

Project. For purposes of this Agreement “Project” shall have the meaning set

forth in the definition of Phase If Project.

Project Representative and Contract_Administrator. The person appointed by

Participant pursuant to Section 24 of this Agreement to act as a liaison between
Participant and SCPPA with respect to the performance of this Agreement and to
tepresent Participant in all aspects and clements of the administration of this

Agreement.

Project Agreements. This Agreement, the Participation Agreements, the Power

Sales Agreements, the Transmission Services Agreements, the joint ownership
agreements, any asset purchase agreement or purchase and sale agreement in
connection with the acquisition, purchase or procurement of any renewable
resource or associated facility forming part of a project or any Project Element,
anry power purchase agreement associated with a project or any Project Flement,
any agreement addressing the scheduling or tagging of any energy associated with
a project or any Project Element, any agreement addressing entitlement to or
transfer of remewable aftributes or addressing any rencwable certifications,
designations, characterizations or nominations xelating to any energy associated
with a project or any Project Element, any agreement relating to the dispatching,
interconnection, transmission or delivery of energy associated with any project or
Project Element from the point or points of generation to the point or points of
delivery as determined by the Coordinating Committee, any agreement relating to

storage of energy or equipment, facility maintenance or operation of any project
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or Project Element, and any other agreement or agreements designated as a

Project Agreement by the Coordinating Committee.

429  Project Element. Any Renewable Electric Energy Resource or any of the various
SCPPA wind, geothermal, biomass, landfill, solar or other subprojects which form
a discrete component within the Project as set forth by way of example in Exhibit
A, or which may qualify as a renewable project under Participant’s renewable
portfolio standard, or as may hereafter be approved for Acquisition with respect to
a Participant by action of the Participant’s Project Representative and Confract
Administrator or otherwise by approval of the Coordinating Committee or Board
of Directors or as otherwise provided herein. A Project Element may also entail
procurement, construction, obtainment or creation of new fransmission paths,
facilities and equipment or upgrading of existing transmissions paths, facilities
and equipment (whether physical, virtual or otherwise) any interconnections or
interconnection arrangements, or any means of (ransmission congestion
remediation which may accommodate the transmission of energy from Renewable
Electric Energy Generation Resources. Project Elements may be added to or
deleted from this Agreement with respect to a Parlicipant by action of the
Participant’s Project Representative and Contract Administrator or otherwise with

the approval of the Coordinating Committee or the Board of Directors.

430 Project Element Determination. “Project Element Determination” means any
matter involving a question pertinent o the studying, investigating, planning,

financing, engaging, developing, acquiring, constructing, reconstructing,

Phase II Renewable Development Agreemesnt
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432

433

434

operating, mitipating, maintaining, administering, managing, improving,
P gaung g & ging P g

enlarging, or bettering of a Project Element.

Project Element Participant: An entity sharing in the cost in the manner set forth
herein, and participating in a specific Project Element development pursuant (o
this Agreement or the Phase I Agreement. Project Element Participants and their
respective corresponding Project Elements are set forth in Exhibit A herein, which
exhibit may be amended or supplemented from time to time to reflect changes in
participation, changes in participants or changes in participant shares with respect
to any Project Element or changes in Entitlement Share with respect to any

participant and/or with respect to any Project Element.

Project Manager. The entity appointed or designated as such pursuant to the

provisions in Section 5 hereof.

Project Matter, The term, “Project Matter” shall mean a matter for decision by
the Board of Directors involving a question pertinent to the stodying, planning,
financing, developing, acquiring, constructing, reconstructing, improving,
enlarging, bettering, operating or maintaining of a Project as to which there shall

be one or more Project Contracts as defined in the Joint Powers Agreement.

Prodent Utility Practice. Any of the practices, methods and acts, which, in the
exercise of reasonable judgment in the light of the facts (including but not limited
to the practices, methods and acts engaged in or approved by a significant portion
of the electrical utility industty or approved by the governing body that

establishes the standards or recommendations of the particular area of science or

Phase Tf Renewable Development Agreement
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industry practice prior thereto) known at the time the decision was made, would
have been expected to accomplish the desired result at the lowest reasonable cost
consistent with good business practices, reliability, safety and expedition, taking
into account the anticipated design and operational characteristics of the Project
and the fact that Prudent Utility Practice is not intended to be limited to the
optimum practice, methods or acts to the exclusion of all others, but rather to be a
spectrum of possible practices, methods or acts which could have been expected
to accomplish the desired result at the lowest reasonmable cost consistent with
reliability, safety and expedition. Prudent Utility Practice includes due regard for
mamfacturers’ warranties and rtequitemenis of governmental agencies of
competent jurisdiction and shall apply not only to functional parts of the Project,
but also to appropriate structures, landscaping, painting, signs, Lighting, other
faciliies and public relations programs reasonably designed to promote public

enjoyment, understanding and acceptance of the Praject.

435 Renewable Development Work. Al activities necessary or desirable to (i)
determine the scope and extent of any Project Element and determine and develop
those documents, instruments, agreements or arrangements necessary or desirable
to achieve the agreed upon stiucture of any Project Element, (i} determine the
particular renewable resources and related facilities to be acquired and the
structure of the Acquisitions, (i) determine the nanwe of the participation
strocture, (iv) perform legal work, investigative and due diligence work, site
studies, meteorclogical, geological, heliographical, diurnal, geophysical,

engineering or environmental studies or work, or any other reviewing, regulatory,

Phase I Renewable Development Agreement
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permitting, licensing or entitlement work as may be required for any Project
Flement, (v) draft and negotiate all contracts necessary or appropriate or as may
otherwise be required to cary forth any Project Element, {(vi} perform Power
Sales Agreement/Transmission Services Agreement Work, (vil) perform any
ransmission, interconnection or congestion studies as may be required by any
Project Element, (viii) estimate the cost to and of all Project Elements for any
proposed Acquisition, purchase or procurement, as appropriate, of associated
renewsble tesources and related facilities, (ix) estimate the cost to the Project and
all Project Elements of any transmission or interconnection proposals associated
with any Project Element, (x) estimate the cost of any new or upgraded
transmission paths or any other transmission congestion remediation measures
associated with the Project or any Project Element, (xi) perform any Financing
Work, (xi) estimate the proposed schedule for the overall Project and for all
Project Elements and_ the anticipated schedules for any proposed Acquisition,
purchase or procurement, as appropriate, of associated renewable resources and
related facilities, (xii) estimate the proposed schedule for amy Acquisition
involving any iransmission related resource and the proposed schedule for any
new or upgraded transmission path or other ransmission congestion remediation
measure associated with the Project or any Project Element, (xiii) obtain the
appropriate éermits, entitlements, licenses and approvals, (xiv) take all necessary
or desirable actions relating any other appropriate pre-acquisition measures
associated with the Project or any Project Element, (xv} identify potential

corridors, interconnections, transmission paths and points of delivery for energy
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4.37

438

and capacity associated with any Project Element and address issues relating to

" providing transmission, interconnection services, scheduling, dispatching and

delivery to Participants, and (xvi) perform any other service or activity refated to
the Project or any Project Element as determined by the Coordinating Committee
which is consistent with this Agreement and any budget approved by the

Coordinating Comimnittee.

Renewable Development Work Costs. All costs and expenses necessary or

desirable to carry forth or complete Renewable Development Work and all costs

as further described in Section 6.3 hereof.

Renewable Development Work Cost Share. With respect to any Participant, its
percentage share of Renewable Development Work Costs as set forth on Exhibit
A hereto, as such shares may be adjusted pursuant to Sections 4, 6, 8, 10, 11, 14,
17 and 19 herein. The fraction of all costs of all Project Elements created by
posing the cumulative total of Participant's costs in all Project Elements in which
Participant is a Project Element Participant as the numerator of such fraction with
the cumuladve total of all costs of all Participants in all Project Elements
representing the denominator of such a fraction is the proportionate share which a

Participant has in the Project.

Renewable Electric Bnergy Generation Resource. A source of energy which

meets the definition of an “eligible renewable energy resource” under California

law or which satisfies the requirements necessary to be included in a Participant’s
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4.40

441

442

443

Renewable Portfolio Standard or which otherwise satisfies a Particpant’s

renewable energy goals.

Renewable Blectric Eneroy Resource. A Renewable Electric Energy Generation

Resource, a Renewable Elecic Energy Transmission Resource or a Renewable

Electric Energy Storage Resource.

Renewable Electric Fnerey Resource Project. Renewable Electric Fnergy

Resource Project is described in Sections 2.10, 2.11 and 2.12 herein.

Renewable Electric Energy Storage Resource. A storage resource that can be

utilized to store Renewable Electric Energy or other energy resources for

utilization at a later period in time.

Renewable Electric Bnergy Transmission Resource. A resource which can be

utilized to transmit electric energy or to facilitate or direct the wansmission or
movement of elecric energy from a Renewable Electric Energy Generation
Resource or other energy resource, and includes, without limitation,
interconnections, transmission lines, intertics, substations, switchyards, switching

stations and other resources used in directing and moving electric energy.

Renewable Portfolio Standard. The formal pronouncement issued by or on behalf

of a Participant, or which may otherwise be applicable to a Participant, describing
its renewable energy goals or requirements as the same may be medified or

amended from thme to time. A Participant's Renewable Portfolio Standard may
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445

also be referred to from time to thme as its renewable portfolios standard or as its

RPS.

Required Concurrence. The affirmative vote of more than one half, numerically,
of the Participants participating in the Project Element to which the vote pertains,
who, in addition, represent greater than sixty percent (60%) of the Entitlement

Shares in the Project Blement to which the vote pertains.

Transmission Services Agreement, The agreement or agreements which will

provide for SCPPA’s ownership, interest, rights or entitlernent or other form of
participation in the proposed SCPPA transmission project and the respective
rights and obligations of the Parties with respect to such project. As determined
by the Board of Directors and the participants in the proposed project, the
Transmission Services Agreement may provide, among other things, for the
financing, construction, operation, maintenance or decommissioning of the

project or Project Element.

5. PROJECT MANAGER.

5.1

Appointment. SCPPA or its designee shall act as Project Manager uvnder this

Agreement. Unless LADWP declines to be Project Manager or fails to take

action fo determine whether it desires or elects to be Project Manager, or unless

SCPPA and the LADWP shall agree otherwise, SCPPA may appoint, designate
and authorize LADWP to be the Project Manager to carry out, as agent for and on
behalf of SCPPA and SCPPA members participating in Phase I and Phase 11, and

as principal on its own behalf, the Renewable Development Work in accordance
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52

53

with this Agreement. Should LADWP act as Project Manager under this
Agreement, unless SCPPA and LADWP shall agree otherwise, LADWP shall
continue as Project Manager for Phase ¥ and Phase IT so long as SCPPA members
continue o participate in Phase I or Phase II and so long as Phase I and Phase H
or either of them continue as an active SCPPA Project. Notwithstanding the
forgoing, in the event LADWP becomes the Project Manager either SCPPA or
LADWP may terminate LADWP’s services as Project Manager upon two (2)

years written notice.

Term. Unless SCPPA and the Project Manager shall mutually agree otherwise, or
unless otherwise provided in this Agreement, the Project Manager shall serve in
the capacity of Project Manager as provided berein, during the term of and

pursuant to this Agreement for so long as this Agreement is in effect.

Authority_of the Project Manager. Subject to the express limitations of this
Agreement, the Project Manager is authorized, in jts diseretion, in the
performance of Renewable Development Work, to incor costs, liabilities and
obligations and to perform and arrange for the performance of Renewable
Development Work. The Project Manager may perform Renewable Development
Work through its own employees, other SCPPA members, consultants,
contractors or otherwise. To assist the Project Manager in ifs responsibilities, at
the Project Manager’s request, SCPPA and Participant will endeavor to fumnish
such further information as may be reasomably available from other members
touching upon or relating to tasks or responsibilitics as may confront the Project

Manager, which the Project Manager may reasonably find useful in performing
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Renewable Development Work and/or to meet the requirements of regulatory
agencies having jurisdiction over the Project, any Project Element or any part
thereof, In the execution of Renewable Development Work, the Project Manager
is authorized to exercise those SCPPA powers as may be reasonably necessary to
carry forth such work as are vested in SCPPA pursuant to the Act and its Joint
Powers Agreement as agent for SCPPA to carr}‘r forth the objectives set forth

herein.

5.4 Duties and_Responsibilities of the Project Manager. The Parties hersto

acknowledge that a principal purpose of this Agreement is to continue Renewable
Development Work which may have been commenced pursuant o the Phase I
Agreement so that this work can be brought to consummation and also to continue
to investigate such additional potential Project Elements as may materially assist
the Participants in meeting their required RPS goals. The Participants and the
Project Manager desire to fully cooperate in these efforts to obtain a seamless
cooperative working relationship eventuating in the successful accomplishment of
meaningful Acquisitions for all Participants and culminating in the fulfillment of
those RPS goals as may be accomplished through this Agreement. Subject to the
provisions of Section 10 hereof, the duties and responsibilities of the Project
Manager in performing Renewable Development Work or in incurring Pre-
Operation Costs, as applicable, under this Agreement shall include but not be

limited to;

5.4.1 Obtaining appropriate leases, permits, licenses, entitlements, clearances,
rights, certifications and approvals, including such state, county, city or

Phase 11 Renewable Development Agreement
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542

543

54.4

545

other local approvals as may be necessary or appropriate to the Project and
any Project Element and, prior to obtaining same, identifying all major
govemnmental, regulatory, permitting or contractual conditions proposed to
be imposed with respect to such leases, permits, Heenses, entitlements,
clearances, tights, certifications and approvals, which conditions shall be

agreed upon by the Coordinating Committee,

Identifying and reporting on renewable resource options and identifying
vendors and contractor supply options or other alternatives with respect to

any Project Element.

Identifying any environmental, pollution or contaminant costs and any
mitigation measures (i) that will be required by, or which may be expected
to be applicable to, any Project Element and/or {ii) that the Project
Manager recommends, if any, should be incurred as part of Pre-Operation

Costs.

Developing a Project plan including, among other things a breakdown
with respect to each Project Element of Project cost estimates and
developing schedules and arrangements for delivery of the Project outpot

of each Project Element.

Promptly informing and consulting with the Coordinating Commitiee and,
when appropriate, the Board of Directors, regarding significant factors or

events which may affect, or have affected, Renewable Development
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5406

5479

5.4.8

54.9

Work, Renewable Development Work Costs, Pre-Operation Costs, any

schedules relating to any Project Elements.

Submitting, to the Coordinating Committee at mutually agreed times a
status report to reflect the progress of Renewable Development Work and
the incurrence of Pre-Operation Costs and any necessary or desirable

revisions to the schedule.

Recommending to the Coordinating Committee for its review and
approval, the plans, cost estimates and schedules for Acquisition of each
renewable resource or of renewable resources and related facilities to be
acquired as part of any Project Element, and recommending to the
Coordinating Committee for its rveview and approval the plans, cost
estimates and schedules for development, construction or otherwise for the

implementation of any Project Element.

Preparing and submitting to SCPPA for its review and approval budget
revisions for Renewable Development Work Costs and any proposals or

revisions for the proposed incwrence of Pre-Operation Costs,

Notifyiné,r and invoicing, or causing to be notified and invoiced, each
Participani at least thirty (30) days prior to the beginning of a given
month, of its share of Estmated Monthly Renewable Development Work
Costs, or Renewable Development Work Costs which may be due, as
applicable, during said month and adjusting, or causing to be adjusted, the

amount of money invoiced each month for Renewable Development Work
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5.4.10

5.4.11

Costs to reflect variations between the prior recorded costs for Renewable
Development Work and amounts received from Participants for
Renewable Development Work. Notwithstanding the foregeing, with
respect to the first invoice for REstimated Monthly Renewable
Development Work Costs (which invoice may also include the balance of
the month or months following the effeciive date of this Agreement), such
invoice shall be sent immediately following the effective date of this
Apreement and shall be payable by the Participants within twenty days or
by the twenty {ifth day of the month, whichever shall be later, after receipt
of such invoice. Notwithstanding the forgoing, however, the Board of
Directors may, by tesolution, authorize or prescribe other billing,
payment, costing and cost reconciliation mechanisms to address such
billing, payment, costing and cost reconciliation issues as may from time

to time arise with respect to the Project.

Expending, or causing to be expended, the funds provided for Renewable
Development Work Costs and Pre-Operation Costs in accordance with this

Agreement.

Arranging and negotiating contracts for furnishing, purchasing, precuring,
acquiring and obtaining from any source it may select (including any
Party), engineering, architectural, construction, legal, environmental,
regulatory, financial, accounting and other services necessary or desirable

for the performance and completion of Renewable Development Work
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54.12

5.4.13

54.14

5.4.15

5.4.16

and the performance or completion of work relating to Pre-Operation

Costs.

Arranging and negotiating contracts for the financing of any costs
associated with any Project Element as directed by the Coordinating

Coimmittee.

Administering, performing and enforcing contracts entered into for
Renewable Development Work and entered into relating to Pre-Operation
Costs and furnishing conformed copies of sach contracts as requested by

any representative on the Coordinating Committee.

Complying with any and all laws and regulations applicable to the
performance of Renewable Development Work and to the incurrence of

Pre-Operation Costs.

Keeping and maintaining, or cansing to be kept and maintained, records of
moneys received and expended, obligations incurred, credits accrued, and
maintaining or causing to be maintained for anditing by SCPPA or any
auditor selected pursuant to Secton 6.6 or Section 6.7 hereof, those
accounting records used by the Project Manager or SCPPA, as applicable,
pertaining to financial and statistical data for Rencwable Development

‘Work and for the incurrence of Pre-Operation Costs.

Preparing and submiiting, or causing to be prepared and submitted, to the

Board of Directors each calendar quarter after the date of this Agreement
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5417

54.18

5.4.19

5.4.20

a cost report which shall be developed from the records kept and
maintained pursuant to Section 5.4.15 hereof and which shall include both
the accumulated total disbursements for each work activity category from
the beginning of Renewable Development Work, including a comparison
to the most recently approved Renewable Development Work budget, Pre-
Operation Costs incurred and a reconciliation of payments to date for
Renewable Development Work Costs and Pre-Operation Costs to the total
disbursements to date for Renewable Development Work Costs and Pre-

Operation Costs, respectively.

Enforcing all claims against contractors, subcontractors, suppliers,
consultants and others arising out of Renewable Development Work or

relating to Pre-Operation Costs.

At the request of SCPPA, providing reasonably available assistance and
furnishing information that it has relating to Renewable Development

Weork or to Pre-Operation Costs.

Preparing a final completion report for SCPPA upon termination of this
Agreement or completion of an applicable Project Element, which shall
include studies performed, summaries of executed Project coniracts, and 2
final cost report for Renewable Development Work and Pre-Operation

Costs.

Not pemmitting any unsatisfied liens arising out of Renewable

Development Work or the incurrence of Pre-Operation Costs to remain in
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5.4.21

5.4.22

5423

54.24

effect other than liens for taxes or assessments not yet delinguent, liens for
workers’ compensation awards and lens for labor and material not yet
perfecied, provided that the Project Manager shall not be required to pay
or discharge any such lien as long as the Project Manager is contesting

such lien in good faith.

Assisting in the negotiations for and preparing all Project Agreements.

Providing for the orderly administration of meetings of the Coordinating

Committee and maintaining the agenda, records and minutes thereof.

Determining the advisability of incurring Pre-Operation Costs and
recommending to the Board of Directors the incwmence of Pre-Operation

Costs.

Upon termination of this Agreement pursuant to Section 22.2.2 hereof or
upon a determination by the Coordinating Committee not to proceed with
construction of a Project Flement (a) selling, at such time as directed by
the Coordinating Committes and to such party or parties as approved by
the Coordinating Committee, any and all equipment, goods or other assets
relating to the Project Element (including options to purchase any of
same) the costs of which were Renewable Development Costs or Pre-
Operation Costs and (b) promptly distributing the proceeds thereof (less
any costs which may be owing by a Project Blement Participant with
respect thereto and any costs incurred in connection with the sale thereof)

to each tespective Project Element Participant in proportion to the
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proportionate contributed share of the Pre-Operaiion Costs and Renewable
Development Work Costs of the Project Element by the Project Element

Participants.

5.4.25  Procuring and maintaining in force, insurance coverage for Renewable
Development Work in such form and amounts as the Project Manager, the
Coordinating Committee, or, as applicable, the Board of Directors may

deem o be necessary or desirable.

54.26  Conducting all other activities deemed necessary or desirable to complete
Renewable Development Work and to complete work relating to the
incurrence of Pre-Operation Costs and performing such other functions
and duties as may be assigned to it by the SCPPA, but in any event in a

manner consistent with this Agreement.

5.5  No Warranty for Project Manager Services. If a Participant serves as Project

Manager, all services provided by said Project Manager are provided on an “as is”
basis, and Project Manager disclaims all warranties, express or implied, statutory
or otherwise, including, without Lmitation, any implied warranties of

merchantability or fitness for a particular purpose.

5.6  Indemnification of Project Manager. X a Participant serves as Project Manager,
in its capacity as Project Manager under this Agreement, Project Manager shall be
entitled to indemnification by SCPPA as set forth herein. SCPPA shail indemnify
and hold harmless Project Manager, its board, officers, employees, and the
employees of the governmental entity of which the Project Manager is a pat,
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past, present or future (collectively, “Project Manager Indemnitees™) from and
against any and all claims, demands, liabilities, obligations, losses, damages
(whether direct, indirect or consequential), penalties, sctions, loss of profits,
judgments, orders, suits, costs, expenses (including attomeys’ fees and £XpEnses)
or dishursements of any kind or nature whatsoever in law, equity or otherwise
(including, without limitation, death, bodily injury or personal injury to any
person or damage or destruction to any property of Project Manager, SCPPA or
third persons) (collectively, “Losses™) arising by reason of any actions, inactions,
errors or omissions incident to the performance of this Agreement (excluding
gross negligence or willful misconduct which, unless otherwise agreed to by the
Parties, are both to be determined and established by a court of competent
jurisdiction in a final, nonappealable order) on the part of Project Manager
Indemnitees. At Project Manager’s option, SCPPA shall defend Project Manager
Indemnitees from and against any and all Losses. If SCPPA, with Project
Manager’s consent, defends any Project Manager Indemnitee, Project Manager
and Project Manager's City Attomey’s Office (or other appropriate Project
Manager counsel or authority, as appropriate) shall approve the selection of
counsel, and Project Manager shall further approve any settlement or disposition,
such approval not to be unreasonably withheld. For the avoidance of doubt,
nothing in this Section 5.6 or in any other provision of this Agreement shall affect
the Project Manager’s obligation in its capacity as a Project Participant or Project
Element Participant including Project Elements in which it serves as the Project

Manager to make any and all payments in accordance with the first two sentences
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in Section 10.2 of this Agreement and Section 2,24 of this Agreement or to pay

any other amounts or costs required to be paid by it under this Agreement.

6. RENEWABIE DEVELOPMENT WORK BUDGET: SCHEDULE, COSTS; AND

AUDITS.

6.1

Initial Budget, Subsequent Budgets, Not to Bxceed Costs. The Coordinating

Committee o the Project Representative and Contract Administrator, may, as it
shall deem appropriate, approve such initial budgets and subsequent budgets as
may be necessary 1o irack costs associated with any Project Element. 'The budget
may be structured in a way which sets forth separate specific budgets or budget
categories for each Project Element for which the Project Representative and
Contract Administrator desires to proceed forward or incur any costs. The budget
or budgets so implemented shall be developed with the participation of SCPPA,
the Participant and the other applicable Participants in the Renewable
Development Project to address Renewable Development Work Costs and Pre-
Operation Costs. Modification of such budgets or any subsequently revised
budget shall be subject to review and approval by the Coordinating Committee,
the Project Representative and Contract Administrator, or the Board of Direciors,
as may be applicable. Costs under this Agreement shall not exceed one hundred
thousand dollars ($100,000.00) without a further amendment of this agreement
between SCPPA and the Participant which is signatory to this Agreement. For
avoidance of doubt, however, for purposes of this Section 6.1 costs which are
subsumed or otherwise covered under, or returned to a Project Element

Participant by way of, a Power Sales Apreement, 2 Transmission Services
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6.2

6.3

Agreement or a Participation Agreement relating to or associated with a Project
Element shall be considered costs under that Power Sales Agreement,
Transnission Services Agreement or Participation Agreement, respectively, and
shall not be considered a cost under the associated Project Element through this
Agreement. In the absence of a budget or other billing mechanism refating 1o a
Project Element, the Project Element Participants in such a Project Element may
be billed for the Renewable Development Work Costs or Pre-Operation Costs
pertaining to such a Project Element at such times as such costs are incurred
pursnant to the same monthly project billing methodology which SCFPA employs
and under which SCPPA members are billed with respect to other SCPPA

projects and programs.

Initial Schedule. The Pariies shall develop an initial schedule for Renewable
Development Work and the incurrence of Pre-Operation Costs.  Such schedule
shall specify the overall schedule agreed to by the Parties with any specific
Project Element and its associated Renewable Development Work and the work
associated with the incurrence of Pre-Operation Costs indicated therein.
Modification of such schedule or any subsequently revised schedule shall be

subject to review and approval by the Coordinating Committee.

Renewable Development Work Costs. Renewable Development Work Costs

shall inclhade:

6.3.1 All costs of services, transportation, studies, and engineering,

architectural, construction, legal, environmental, regulatory, financial,
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accounting and other services necessary or desirable for the
performance and completion of Renewable Development Work and the
performance and completion of work relating to Pre-Operation Costs,
performed by the Project Manager in its capacity as Project Manager or
by any other person or entity, in connection with this Agreement and
approved by the Project Manager (ihcluding, but not limited to, coéts
for Renewable Development Work incurred but not paid prior to the

effective date of this Agreement).

63.2 Payroll and other expenses of Project Manager's employees while
performing work in comnection with this Agreement, including
applicable overhead costs and labor loading charges, including but not
Emited to fime off allowances, payroll taxes, workers’ compensation
insurance, refirement and death benefits and other employee benefits.
TLahor loading shall be in conformance with the Project Manager’s in-

house rates as adjusted from time to time,

633 Applicable costs of materials, supplies, services and apparatus used in

connection with this Agreement.

6.3.4 All costs incurred with respect to Pre-Operation Costs that are incurred
prior to the execution, if applicable, of any separate agreement pursuant

to which Pre-Qperation Costs would otherwise be paid.
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6.3.5

6.3.6

6.3.7

6338

Tederal, state, and local taxes, payments in lieu of taxes, and permit,
entitlement, license, certification, and approvalrelated fees of any

character arising out of the performance of this Agreement.

All costs for Renewable Development Work insurance in such form
and amounts as determined by the Project Manager or the Board of

Directors.

All costs of the Project Manager, including payments made out of the
self-dnsurance fund, if any, of the Project Manager, and to the extent
not initially provided for by insurance, of discharging or paying any
liability and loss, damage and expense, including costs and EXpenses
for attorneys’ fees, and other costs of defending, settling or otherwise
administering claims, liabilities or losses arising out of workers’
compensation or employers’ lability claims or by reason of property
damage or injuxies to or death of any person or persons or by reason of
claims of any and every character resulting from, arising out of or
connected with the performance of the Renewable Development Work,
whether wholly or partially by the negligence of the Project Manager or
its respective employees or agents, including without limitation and by
way of example, any indemnity provided to Project Manager in Section

56.

The Project Manager’s administrative and general expenses to cover

services in the performance of Renewable Development Work and
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6.3.9

6.3.10

63.11

6.3.12

63.13

administrative and general expenses incurred by the Project Manager in
connection with services regarding the incurrence or proposed

incurrence of Pre-Operation Costs.

The costs arising out of the issuance of and administration of any
request for proposal process undertaken for the purpose of identifying
potential renewable energy projects or otherwise initiating Renewable

Development Work for any proposed renewable energy project.

The cost of pursuing any legal action or defending against any action
associated with or arising out of any Renewable Development Work,
including but not limited to all costs incurred by SCPPA in connection

with or in carrying out the provisions of Section 14.1.

All costs relating to the preparation and drafting of Power Sales
Agreements, Transmission Services Agreements or Participation
Agreements on behall of Project Element Participants identified in
Exhibit A hereto, whether performed by the Project Manager in its
capacity as Project Manager or by SCPPA or any other person or entity,

in connection with this Project or any Project Element,

The cost of any audit carried out under or pursuant to the terms of this

Agreement,

All out-of-pocket expenses relating to Renewable Development Work.
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6.4

6.5

6.6

Renewable Development Work Cost Share.  Unless otherwise provided by way

of this Agreement Participant shall pay its Renewable Development Work Cost
Share of all its costs of Renewable Development Work, Financing Work and Pre-

Operation Costs in accordance with this Agreement.

Costs or Expenses Incurred for Sole Benefit of Purchaser. Notwithstanding

anything to the contrary in this Agrecment, if’ a particular cost or expense is
incurred by SCPPA for the sole benefit of Participant, unless otherwise
determined by the Coordinating Committee, then such cost or expense shall be
allocated only to Participant, in which event only Participant (and no other
participating entity in the Renewable Development Project) shall be responsible

for the payment thereof under this Agreement.

Final Audit of chewableADevelopment Work Costs and Pre-Operation Costs.

Should the Project Manager and SCPPA deem it appropriate or advisable the
Parties may cause to be conducted a final audit of all Renewable Development
Work Costs and Pre-Operation Costs, including Renewable Development Work
Costs incurred prior to the effective date of this Agreement, upon determination
that the Renewable Development Work (or substantially all of the Renewable
Development Work) is complete or upon termination of this Agreement. Within
thirty (30) days following completion of the final audit, a report of total andited
costs expended under this Agreement may be submitted by the Project Manager to

the Board of Directors.
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6.7

Interim Audit of Renewable Development Work Costs_and Pre-Operation Costs.

Should the Board of Directors deen it advisable it may cause 1o be conducted one
or more interimn audits of all Renewable Development Work Costs and Pre-
Operation Costs expended to the date of the interim audit, inclnding Renewable
Development Work Costs and Pre-Operation Costs incurred prior (0 the effective

date of this Agreement.

1. PAYMENT OF RENEWABLE DEVELOPMENT WORK COSTS AND PRE-

OPERATION COSTS.
7.1  Payment of Costs. Except as may be otherwise provided herein, or by way of a

separate resolution of the Board of Directors, by the twenty fifth (25th) day of the
month or within twenty (20) days after receipt of an invoice for Renewable
Development Work Costs furnished pursuant to the provisicns of this Agreement,
whichever is later, Participant shall pay to SCPPA its Estimated Monthly
Renewable Development Work Costs and its Renewable Development Work
Costs, as the same may be applicable and which may be due. All such amounts so
paid may be expended by the Project Manager for Renewable Development Work
in accordance with the terms of this Agreement. Within twenty (20) days after
receipt of an invoice for Pre-Operation Costs furpished pursuant to this
Agreement, Participant shall pay to SCPPA the amount of Pre-Operation Costs so
invoiced. All such amounts so paid may be expended by the Project Manager for
Pre-Operation costs in accordance with the terms of this Agreement. Shoutd a

Participant elect to pay any cost of its proportionate share of any Project Element

Phase II Renewable Development Agreement

_43.




7.2

7.3

74

by way of payment through the Phase T Agreement, then such cost shall not be

billed or payable under this Agreement,

Pavment of Invoices. Participant shall make payment of invoices which are billed

for the costs, expenses, Habilities and obligations of the Project including
Renewable Development Work Costs and Pre-Operation Costs, o SCPPA, at the
following address:

Southern California Public Power Authority

1160 Nicole Court
Glendora, California 91740

SCPPA shall deposit all such payments made to it in a separate account. All
payments from such account shail be made by SCPPA upon the direction of the
Project Manager (or its agent) or as otherwise authorized by the Executive

Director or the Board of Directors.

Disputed Invoices. If any portion of an invoice is disputed, the total invoice,
including the disputed amount, shall be paid to SCPPA when due and under
protest. If the disputed amount is found by SCPPA to be validly disputed and
proven o be incomectly invoiced such incorrectiy invoiced amount shall be
promptly refunded to the Participant. Payments not made under protest shall be
deemed to be correct, except to the extent audits may reveal overpayments or

underpayments by Participant.

Adjustments to Billings. Adjustments to billings resulting from an audit

described in Section 8.3 hereof shall be made within thirty (30) days of resolution.
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7.5

7.6

Incurrence of Pre-Operation Costs. The Project Manager is authorized to incur

Pre-Operation Costs in support of a specific Project Element in a manner and to
the extent authorized by a determination of the Coordinating Committee which is
reflected in its mimates or by a Resolution of the Board of Directors. Pre-
Operation Costs shall be separately accounted for but shall be billed as part of the

Renewable Development Work Costs.

Other or Additional Cost Reconciliation Mechanisms. The Board of Directors

may, by resolution, authorize or prescribe other billing, payment, costing and cost
reconciliation mechanisms to address such billing, payment, costing and cost

reconciliation issnes as may from time to time arise with respect to the Project.

8. COORDINATING COMMITTEE.

8.1

Formation. There may be established under this Agreement, in the discretion of
each Participant’s Project Representative and Confract Administrator, 2
Coordinating Commitiee to provide management direction for the Project
Manager and to secure the effective cooperation and interchange of information
among the Parties in connection with the incurrence of Pre-Operation Costs and in
connection with varions administrative, technical and other matfers that may arise
from time to time associated with the Renewable Devc_loPment Work and

Financing Work.

811 In the event a Coordinating Committee is established, each Participant
and SCPPA shall appoint a representative to the Coordinating

Committee and shall designate such representative within a reasonable
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812

time (or within thirty days (30) days of any assignment pursuant to
Section 19 of this Agreement) by giving notice to the other Parties of
such designation. Each voting Party may, by giving notice to the other
Parties, designate an alternate fo act as its representative on the
Coordinating Committee in the absence of the regnlar member or to act
on specified occasions with respect (o specified matters; such notice 1o
be effective, however, only if given at least one day prior to the first
meeting of the Coordinating Committee at which such altemate shall
attend, The Chairperson of the Coordinating Committee shall be the
representative of the Project Manager. Such Chairperson shall be
responsible for calling and presiding over meetings of the Coordinating
Committee. The Chairperson may call a meeting of the Coordinating
Committee at the request of any representative on the Coordinating
Comumittee, The Chairperson ghall promptly call a meeting of the
Coordinating Committee at the request of representatives on the

Coordinating Committee, or their designated alternates, who are

entitled in the aggregate, to votes totaling the number of votes required -

to take action on the matter before the Coordinating Committee.
Notwithstanding anything to the contrary in this Agreement, the
representative of SCPPA on the Cocrdinating Committee shall not be

entitled to vote on any matter.

Each member of the Coordinating Committee shafl only be entitled to

vote with respect to those Project Elements in which the member is a
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Project Element Participant. Votes on matters which affect the Project
as a whole or which are otherwise within the jurisdiction of the Board
of Directors shall be voted on by the Board of Directors in accordance
with the provisions of Section 9 of this Agreement. Each Project
Element Participant shall have a weighted vote in proportion to ifs
Entitlement Share in the particular Project Flernent to which the vote is
addressed. Should a Coordinating Committee decision address the
Project as a whole as opposed to a Project Element or Project Elements
each Participant represented on the Coordinating Committee shall be
entitled to a weighted vote equal to the proportion which the
Entiflement Shares belonging to that Participant in all Project Elements
bears to the sum of all Participant Entitlement Shares in all Project
Elements. In addition to any other voting requirements imposed by this
Agreement all actions or decisions by the Coordinating Committee with
respect to Renewable Development Work concerning the Project or any
Project Element shall be by agreement of at least the Required
Concurrence of the applicable Participants or Project Element
Participants entitled to vote on the matter based on the Renewable
Development Work Cost shares as set forth in Exhibit A, Any vote of
the Coordinating Committee may be taken in an assembled meeting or
by telephone, facsimile transmission, telegraph, telex, letter or by any
combination thereof, to the extent permitted by law, provided that if

taken by telephone, a written record shall thereafter be made as soon as
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9,

8.6

g7

arsendment or addition to Exhibit A shall be supplied to Participant

upon request.

852 Except for those amendments which may be effectirated as specifically
otherwise provided under this Agreement, this Agreement may only be
amended as provided in Section 20.6. Except as otherwise provided
herein, neither the Coordinating Coﬁmiﬁce nor any of its appointed

committees shall have the authority to amend this Agreement.

Written Records to be Kept. Actions by the Coordinating Committee as required

by this Agreement shall be set forth in jts minutes, except when made by
telephone pursuant to Section 8.1.2 and 8.1.3, as applicable, here, whereupon a
written record thereof shall be made thereafter as soon as possible as provided in

Section 8.1.2 and 8.1.3, as applicable, herein or as provided by law,

Costs Incurred by Representatives of Participants. Unless otherwise provided by

resolution of the Coordinating Committee or the Board of Directors, any expenses
incurred by the Project Representative and Contract Administrator, or incurred by
any representative of any Pardeipant serving on the Coordinating Committee or
any other commitiee in connection with his or her duties on the Coordinating
Committee or any other committee shall be paid by the Participant and shall not

be included as Renewable Development Work Costs or Pre-Operation Costs.

ROLE OF PARTICIPANT, SCPPA AND THE BOARD OF DIRECTORS.

Phase II Renewable Development Agreement

_54 -

17

7o



9.1

9.2

Project Matter Voting Methodology. The performance contemplated under this

Agreement and rights and obligations of SCPPA under this Agreement shall be
subject to the ultimate and supervening control of the Board of Directors. Actions
by the SCPPA Board of Directors with respect to a Project Element in which the
Participant is a Project Element Participant shall only be camried forth with
Participant's participation. Voting on Project Element Deferminations with
respect to a Project Element which is proposed to become a SCPPA project shall
be conducted in accordance with the voting procedures set forth in the Joint
Powers Agreement. Participant will participate in the SCPPA Board of Directors
meetings with respect to any Project Element in which it is a Project Element
Participant and Participant will cooperate with SCPPA and the Board of Directors
to provide for effective interchange of information relating to such Project
Element to provide coordination on a prompt and orderly basis to SCPPA, in
connection with the various financial, adminisirative and technical matters which
may arise from time to time in connection with administration of Renewable
Development Work and Pre-Operation Costs affecting the Project Element. All
actions with respect to any Project Element or the Project as a whole taken by the
SCPPA Board of Directors shall be carried out in conformance with SCPPA’s

Joint Powers Agreement, dated as of November 1, 1980, as amended.

Participant’s Project Representative and Contract Adminisirator, In accordance

with the provisions of Section 24 herein, Participant may designate an individuat
to act as the Project Representative and Contract Administrator who shall be

responsible for the ongoing exchange of information, coordination and
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cooperation with SCPPA and such elections with respect to Project Elements
under this Agreement as may be necessary to carry out the Participants renewable
energy goals with respect to the Project. Participant may designate alternate
representatives by similar notice to act as alternates in place of or on behalf of its
regular Project Representative and Contract Administrator, in the absence of the
regular representative or to act on specified occasions with respeet to speciﬁed
matters. Participant shall promptly give notice to SCPPA of any change in the

designation of its representative or alternate represcutative.

Duties and Responsibilities of the Board of Directors. The actions carried forth
pussnant to this Agreement and the agreéments associated with any Project
Element as well as the rights and obligations of SCPPA in relation to the
Participants under this Agreement or any agreement associated with any Project

Element and vnder other agreements and arrangements pertaining to ongoing

. Phase I Project matters and Phase Il Project matters, shall be subject to the

ultimaie control at all times of the Board of Directors. The Board of Directors

shall have the following duties and responsibilities, among others:

93.1 The Board of Directors may, by resolution, authorize or prescribe
alternative  billing, payment, costing and cost reconciliation
mechanisms as an alternative to the billing mechanisms otherwise
provided in this agreement, to address such billing, payment, costing
and cost reconciliation issues as may from time to fime arise with

respect to the Project or with respect to any Project Element.
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933

934

93.5

936

To the extent provided by law, the Board of Directors may, by
resolution, act upon and approve the participation of additional public
agencies as participants in the Phase II Project (which additional public
agencies, as applicable, may become Additional Parties under the terms
and conditions of an agreement which mirrors this agreement) and shall
have authority to approve any agreement with such an agency to carry

forth such participation.

Where appropriate, the Board of Directors may provide overview or
recommendations with respect to the progress of Renewable

Development Work.

When necessary or appropriate the Board of Directors may provide
liaison between SCPPA and the Project Manager and, where desirable
or appropriate, between the Participant and other SCPPA members with

respect (o Renewable Development Work.

The Board of Directors shall exercise general supervision over any
commitiee(s) created pursvant to Section 9.5 hereof, if’ any such

committee(s) are so established

The Board of Directors shall review, discuss and attempt to resolve any
problems, disputes or issues among members relating to any Project

Flement or relating to the Project in general.
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9.3.8

2.3.9

9.3.10

93.11

9312

9.3.13

The Board of Directors shall review and act npon all recommendations
of the Project Manager made to the Board of Directors to incur Pre-

Operation Costs.

The Board of Directors may make recommendations to the Project

Manager with respect to Renewable Development Work.

The Board of Directors may review wrtten statistical and
adminisirative reports and information and other similar reports and

records fumished to the Board of Directors by the Project Manager.

The Board of Directors may review and act upon revisions
recommended by the Project Manager with respect to the description of
the Project or any Project Element, which revisions shall be in

accordance with Prudent Utility Practice.

The Board of Directors may review and act upon other

recommendations of the Project Manager

The Board of Directors, where appropriate, may create or issue such
budgets or budgetary or cost payment mechanisms as may be
appropriate or desirable to pay and account for all costs of Renewable

Development Work.

The Board of Directors may review and act upon any and all contracts
or contract amendments which relate to Renewable Brevelopment Wark

or the incurrence of Pre-Operation Costs.
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93.14

9315

93.16

93.17

93.18

The Board of Directors may review and aet upon all proposed
amendments to this Agreement and, if any such amendment or
amendments are approved, provide if requested, for the forwarding of

same to the Participant which is signatory hereto.

The Board of Directors may review and act upon any litigation or
potential litigation, including the seftlement thereof, relating fo
Renewable Development Work or Pre-Operation Costs or otherwise

arising out of or associated with any Project Element.

The Board of Directors may fake such action as may be necessary to
make preparations and arrangements for the financing of any Project
Element which is being posed to be developed into a proposed SCPPA

project and for SCPPA’s interest thereln.

The Board of Directors may review and act upon the contracts
requested by, amanged for or otherwise negotiated by the Project

Manager pursuant to Section 5 hereof,

The Board of Directors is reposed with the complete power and

‘anthority to act pon any matter which is capable of being acted upon

by the Coordinating Committee or which is specified as being within
the authority of the Coordinating Committee purseant to the provisions
of this Agreement, including those matters enumerated in Section 8 of

this Agreement.

Phase I¥ Renewable Development Agreement

-59-

127



10.

54

9.5

9.6

93,19  The Board of Directors may perform such other functions and duties as
may be appropriate for the Board of Directors to efficiently carry forth

the objectives of this Agreement.

Audits. The Board of Directors may arrange for audits of the books and cost
records of the Project Manager and any cost reimbursable consultant or
confractor, relating to the performance of Renewable Development Work or the

incurrence of Pre-Operation Costs.

Hstablishment of Other Committees, The Board of Directors may establish other

commiftees, including, but not limited to, anditing, legal, financial, engineering,
operating, insurance, environmental and public information commitices. The
authority, membership, rules and duties of any such commitlee, if established,
shall be as prescribed by the Board of Directors, and each such commmittee shall be
subject to the provisions of this Agreement and shall be responsible to the Board

of Directors.

Delegation. To secure the timely administration of this Agreement by SCPPA

and to promote the necessary actions, approvals and coordination in connection
with various administrative, technical and other matters which may arise from
time to time in connection with the development, construction, management,
operation, administration and maintenance of thé Project, in appropriate cases the
authority, powers, duties and responsibilities of the Board of Directors under this

Section 9, may be delegated to the Executive Director.

OBLIGATIONS OF THE PARTIES,
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10.2

Furnishing Studies to SCFPA. Upon completion of the Renewable Development

Work, the Project Manager shall furnish to SCPPA copies of reports and studies
which may have been developed during the planming and development stage
related to the Renewable Development Work in addition to those described in

Section 5.4.19 hereof.

Participant's Payment Obligations Unconditional; No Release of Project Manager

from Its Oblieations: Action by Parties Against Third Parties or Under this

Agreement. The obligation of the Participant pursuant to this Agreement to make
payments under this Agreement is absolute and unconditional, irrespective of any
rights of setoff or counterclaim Participant might otherwise have against SCPPA.
Participant shall be responsible for such payments to SCPPA for any costs
incurred by SCPPA for the benefit of Participant with respect to the Project or for
the benefit of Participant as a Project Element Participant in any Project Element.
This provision shall not be construed to release either SCPPA or Participant from
the performance of either SCPPA’s or the Participant’s obligations or
undertakings contained in this Agreemént or to release the Project Manager from
any of its obligations or undertakings, or, except to the extent provided in this
Seetion, prevent or restrict any Participant at its own costs and expense, from
prosecuting or defending any action or proceeding against or by third parties or
taking amy other action to secure or protect its mights under this Agreement,
provided, however, that any costs incurred by SCPPA in proseenting or defending

any such action or proceeding or taking any other action to secure or protect is
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tights under this Agreement shall be Renewable Development Work Costs which

shall be paid as incurred by SCPPA, in accordance with this Agreement.

Parties to Fumish Information. In addition to its obligation to provide
information to the Project Manager as provided in Section 5.3 hereof, SCPPA and
Participant each agree to cooperate fully in comnection with any regulatory

authority, as required, in connection with obtaining leases, permits, licenses,

. entiflements, rights, certifications and approvals, inclnding such city, county or

other local approvals as may be necessary or appropriate to the Project pursuant to
Section 5.4.1 hereof. Such cooperi_ition may include, but shall not be limited to,
the furnishing of necessary financial, operational and other information of either
Party a§ related to the Project. Nothing in this section shall preclude SCPPA or
Participant from contesting the validity or applicability of any such conditions,
permiits, approvals, or regnlatory or governmental authorizations in good faith by

appropriate proceedings.

11.  WITHDRAWAL FROM THE PROJECT.

11.1

Withdrawal from the Project. Notwithstanding the expiration date otherwise
prescribed for. this Agreement, Participant may unilaterally terminate this
Agreement at any time during the Term upon 180 days writien notice to SCPPA.
Upon such unilateral termination by Participant, SCPPA shall transfer or assign to
Participant, and Participant shall assume all SCPPA’s rights, responsibilities,
obligations and liabiliies associated with the Project including alt rights and

obligations of SCPPA under such Project Agreements as may be applicable but
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only to the extent such Project Agreements permit such an assignment.
Notwithstanding the unilateral withdrawal right under this Section 11.1, if any of
SCPPA’s obligations associated with the Project, pursuant to any Project
Agreement or any other applicable agreement for development of the project or
for the effectuation of any such withdrawal or assignments, survive said transfer
from SCPPA to Participant, then any such obligations shall continue o remain the
obligation of Participant and shall survive under this Agreement. Any
outstanding payment obligations of Participant due to Renewable Development
Work Costs incurred prior to the date of withdrawal and any outstanding Pre-
Operation Costs incoired by the Project Manager or otherwise on behalf of the
withdrawing Participant prior to the date of withdrawal shall continue until
satisfied, and Participant shall be entitled to access to and, upon request, receive
copies of documents relating to Renewable Developmeni Work and the

incurrence of Pre-Operaiion Costs pertaining thereto.

112 No Rejmbursement of Costs upon Withdrawal, Exception. Should Participant

withdraw from a Project Element pursuant to Section 11.1 herein, it shall not be
entitled to reimbursement of Renewable Development Work Costs incurred by
SCPPA except as to those costs for which SCPPA is able to obtain

reimbursement,

12, PARTICIPANTS ELECTION TO PROCEED WITH RESPECT TO A PROJECT

ELEMENT,
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12.1

12.2

Action of the Partics at or near the Conclusion of Renewable Development Work.

Based upon the results of Renewable Development Work and a determination by
any respective Project Representative and Contract Administrator, or the
Coordinating Committee or the Board of Directors that Renewable Development
Work (or substantially all Renewable Development Work} with respect to a
Project Blement is for practical purposes, complete and that the Project Element is
fully subscribed and should proceed, or that the Project Element should proceed
even though some Renewable Development Work may remain, the Project
Element Participants shall review as soon as possible and, as applicable, act upon
() a description of the proposed project, (i) the proposed schedules and various
cost estimates associated with the final implementation of the proposed project
and (ili) the instruments and agreements which should be approved by the
approving authorities of each of the Project Element Participants, including but
not limited to Power Sales Agreements, Participation Agreements, Transmission
Services Agreements or other or additional similar agreements or insiruments by

which to implement the proposed project.

Fxercise of Election to Proceed with the Project. After satisfying the matters

addressed in Section 12.1 Participant and SCPPA shall, at a time govemed by
their respective approval processes and the extent of the governmental business
before their respective approving authorities, elect whether each Party wishes to
proceed with the proposed project. Such election may be provided to SCPPA by
way of the approval of the agreements for implementation of the proposed project

by the Project Blement Participants' respective governing bodies. Provided,
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however, that the proposed project shall not be finally approved or proceed unless
and until the appropriate SCPPA subscription in the proposed project is obtained
by way of final approval by the respective Project Element Participants' governing

bodies.

13, EXBCUTION OF PROJECT AGREEMENTS. As soon as practicable after the Parties

have elected pursuant to Section 12 to proceed with the Project, the Project Manager shall
assist SCPPA in the preparation and approval of any remaining Project Agreements
which may be appropriate for the Project and (ii} such other matters as shall be necessary
or desirable to complete said Project Agreements including, without limitation, a defailed
description of the Project as then proposed. The Parties hereby agree that they will use

their best efforts to obtain all such authorizations and approvals as promptly as possible.
14, LIABILITY

14.1  No Liability of SCPPA, Participants, or the Project Manager, their Directors,

Officers, Employees, Ftc.; SCPPA and its Directors, Officers, Employees and

Project Manager and its Directors, Officers, Employees Not Individually Liable.

Subject to the conditions set forth herein and except for the duty of each
Participant to pay its costs under this Agreement s set forth in the last sentence of
this Section 14.1, the Parties to this Agreement agree that neither SCPPA,
Pam'cipanfs or the Project Manager (in its capacity as Project Manager scparate
and apart from its capacity as a Participant) nor any of their past, présent or foture
directors, cfficers, employees, board members, agents, attorneys or advisors
(collectively the “Released Parties™) shall be Hlable for any claims, demands,
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liabilities, obligations, losses, damages (whether direct, indirect or consequential),
penalides, actions, loss of profits, judgments, orders, suifs, costs, expenses
(inctuding attorneys’ fees and expenses) or disbursements of any kind or nature
whatsoever in law, equity or otherwise (including, without limitation, death,
bodily injury or personal injury to any person or damage or destruction to any
property of any of the Pasticipants, SCPPA or third persons) suffered by any
Released Party as a result of the performance or non-performance by any of the
Released Parties under this Agreement (excluding gross negligence or willful
misconduct which, unless otherwise agreed to by the Parties, are boih to be
determined and established by a court of competent jorisdiction in a final,

nonappealable order). Each Party releases the Released Parties from any claim or

liability that the Party may have cause to assert as a result of any actons or .

inactions or performance or non-performance by the Released Parties under this
Agreement (excluding gross negligence or willful misconduct which, unless
otherwise agreed to by the Parties, are both to be determined and established by a
court of competent jurisdiction in a final, non-appealable order). No such
performance or non-performance by the Released Parties shall relieve either
SCPPA, Participants or the Project Manager of their respective obligations under
this Agreement, including either Party’s obligation o make payments required
under this Agreement. The provisions of this Section 14.1 shall not be construed
so as to otherwise relieve the Project Manager from any obligation under this
Agreement or other applicable agreements. It is also hereby recognized and

agreed that no member of the Board of Directors, the Project Manager or SCPPA
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or the Participants, nor their officers, employees, board members, agents,
attorneys or advisors, shall be individually liable in respect of any undertakings
by any of the Released Parties under this Agreement. The provisions of this
Section 14.1 with tespect to the Project Manager shall only apply to the Project
Manager in its capacity as Project Manager, and shall not extend to or affect any
payment obligations incurred in its capacity as a Participant. Therefors,
notwithstanding any provision of this Agreement which might arguably be
construed to the contrary, nothing in this Section 14 shall affect a Participant's
obligation to pay its appropriate Renewable Development Work Cost Share or its
proportionate share of Pre-Operation costs which are imposed upon it in its
capacity as a Participant or Project Element Participant under its Phase II
Renewable Development Agreement, imespective of whether or not the
Participant or Project Element Participant is also serving in the capacity of Project
Manager, For the avoidance of doubt, nothing in this Section 14.1 or in any other
provision of this Agreement shall affect Participant’s obligation to make any and
all payments in accordance with the first two sentences in Section 10.2 of this
Agreement and Section 2.24 of this Agreement or to pay any other amounts or

costs required to be paid by it under this Agreement.

Limitation on Liability. It is hereby recogmized and agreed that SCPPA’s
directors, officers and employees shall not be individually liable with respect to
any loss or damage not covered by insurance and resulting from Renewable
Development Work, matters relating to Pre-Operation Costs or the performance

or nonperformance of any obligation under this Agreement. The obligations of
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144

SCPPA under this Agreement shall never constitute a debt or indebtedness of
SCPPA within the meaning of any provisicn or limitation of the Conpstitution or
statutes of the State of California and shall not constitute or give risc to a

pecuniary lability of SCPPA or a charge against its general credit.

Extent of Exculpation; Enforcement of Rights in Equity. The exculpation
proviéion set forth in Section 14.1 and 14.2 hereof shall apply to all types of
claims or actions including, but not Hmited to, claims or actions based on contract
or tort. Notwithstanding the foregoing, either Party may protect and enforce its
rights under this Agreement by a suit or suits in equity for specific performance of
any obligation or duty of the other Party, and cach Party shall at all times retain
the right to recover, through appropriate legal proceedings, any amount
determined to have been an overpayment, underpayment or other direct monefary
damages owed by either a Participant, SCPPA or the Project Manager as the case
may be, including, without Jimitation, any costs payable to SCPPA and any costs
payable to the Project Manager in its capacity as Project Manager in accordance

with the terms of this Agreement.

Allocation of Costs to Discharge Liability. The cost‘s and expenses of discharging
liability of either of SCPPA or Participant, or the respective past, present or future
directors, officers, employees, board members, agents, altormeys of advisors of
each, to a third party, resulting from Renewable Development Work, the
incurrence of Pre-Operation Costs or the performance or nonperformance of any
obligation under this Agreement with respect to any Project Eiement, and for

which payment is not made by insurance provided through SCFPA, shall be
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allocated to the Project Element Participants in accordance with the Entitlement

Share of each such Project Element Participant in such Project Element.

145  Apolication of California Law of Contribution. In conformance with the

philosophy of the Southern California Public Power Authority upon this subject

as embodied in Section 7 of the Joint Powers Agreement, the following principles

shall apply with respect to the law of contribution between the respective Project -

Element Participants in a Project Element under this Agreement,

145.1  Notwithstanding any provision of this Agreement to the contrary, in the
event any Project Element Participant is held liable upon any judgment
for damages (whether direct, indirect or consequential} caused by a
negligent or wrongful act or omission cceurring with respect 10 a
Project Element in which it is  participating, and to the extent
reasonable expenses (including without limitation, attorney’s fees) are
incurred by the Project Element Participant with respect to the relevant
action or suit (such expenses and judgment for damages collectively to
be termed “Judgment Damages”} and further provided that such Project
Element Participant pays in excess of its Liability Share of such
Judgment Damages, such Project Element Participant shall be entitled
to contribution from each other Project Element Participant in such
Proj ect Element and such Project Element Participant may require each
other Project Element Participant to pay any amount in excess of such
Project Element Participant’s Liability Share of such judgment which
such Project Element Participant has paid, but in no event shall any
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such other Project Element Participant be so required to pay in excess
of such other Project Element Participant’s Liability Share of such

Judgment Damages.

1452 With respect to any Judgment Damages or portion thereof referenced

in Section 14.5.1 the term “Liability Share” shall mean, with respect to .

any Member, the amount of such portion multiplied by a fraction equal
to (i) such Project Element Participant’s then existing entitlement or
right, if any, to participate in such Project Element, divided by (if) the
agpregate amount of all Project Flement Participants’ entitlements or

rights (o participate in such Project Element.

No Relief of Insured Obligations. The provisions of this Section 14 shall not be
construed so as to relieve any insurer of its obligation to pay any insurance
proceeds in accordance with the terms and conditions of a valid and collectible

insurance policy.

15. DEFAULT.

15.1

Notice of Default. If either Party to this Agreement is of the opinion that the
other Party is in default under this Agreement, the Party having that opinion may
give written notice to the other Party of the alleged default. At its next regularly
scheduled meeting the Board of Directors shall attempt to informally resolve the
matter. If no such informal resolution can be achieved by the Board of Directors
the Board of Directors shall determine the existence and nature of the alleged

default after opportunity by each Party to provide a full presentation of all facts
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153

and issues in dispute, by a vote taken by the Board of Directors, excluding the
vote of Participant. If it is determined by such vote {as adjusted to eliminate the
voting percentage of Participant) that a default exists, the Board of Directors shall

request that the defauling Party immediately cure the default.

Obligation to Cure Default. Subject to Section 15.3 hereof, a Party determined to

be in default by the Board of Directors pursuant to Section 15.1 shall take all steps

necessary to cure such default as promptly and completely as possible,

Tnitial Dispute Resohetion of Alleged Default. In the event that a Party shall

dispute the existence or nature of a default determined by the Board of Directors
pursuant to Section 15.1 hereof, such Party shall pay the disputed payment or
pexform the disputed obligation but may do so under protest. Axny such protest
shall be promptly filed in writing with the Secretary of the Board of Directors and
ghall specify the ground on which the protest is based. Upon the filing of such a

protest the Parties agree that the Parties shall first employ the non-binding

mediation process which is set forth in this Section 15.3 before initiating any -

other legal action,

153.1  Unless the time requirement i otherwise extended by the mutual assent
of the Parties, as soon as practicable after the filing of the protest of a
Party pursuant to Section 5.3 but not later than thirty (30) days after
the determination by the SCPPA Board of Directors pursuant to Section
15.1 herein, the Parties shall select a retired judge or other disinterested

person with previous mediation experience (0 serve as mediator.
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Unless this requirement is waived by the mutval agreement of the
Parties, the mediator, in his or her personal capacity, shall not be a
ratepayer of the Participant. Unless otherwise waived by mutual
agreement of the Parties, either Party may require disclosure by the
mediator of those matters, as shall be specified by the requesting Party,
which are set forth in Standard 7 of the "Ethics Standards for Neutral
Arbitrators in Contractal Arbitration” (Division VI of Appendix to
California Rules of Court) or such successor ethical standard for neutral
arbitrators in contractwal arbitration promulgated by the California
Judicial Council or its successor body, requiring neutral arbitrators in
contractnal arbitrations to disclose certain interests they may have in

relation to the matter to the Parties.

1532  If the Parties arc unable to agree upon a mediator, the Parties shall
obtain a list of proposed mediators from the Judicial Arbitration and
Mediation Service (JAMS_) or successor organization. Unless waived
by the Parties the proposed mediators shall satisfy the conditions
regarding rate payer status and disclosure set forth in Section 15.3.1.
Once the list is provided, the Parties shall each have ten (10) days in
which to strike names objected to, number the remaining names in
order of preference, and return the list to the JAMS. If a Party does not
retum the list within the time specified, all persons named therein shall
be deemed acceptable. From among the persons who have been

approved on both lists, and in accordance with the designated order of
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rtual preference, the JAMS shall invite the acceptance of a mediator
to serve. If the Parties fail to agree on any of the persons named, or if
acceptable mediators are unable to act, or if for any other reason the
appointmeﬂt cannot be made from the submitted lists, the Parties shall
repeat the procedure set forth in this Section 15.3.2 unless the Parties

shall agree to another process for selection of a mediator.

1533  The mediation shall be commenced within sixty (605 days of the final
determination by the SCPPA Board of Directors, referenced in Section
15.1, that it is unable to resolve the dispute and shall be concluded
within thirty (30) days from the commencement of the mediation unless

the time requirements are extended upon agreement of the Parties.

1534  Failure of Resolution through Mediation. If the non binding mediation
set forth herein fails to Tesolve the dispute and if the dispute still
cannot, even with the hindsight of the mediation, be resolved by the by
the SCPPA Board of Directors, either Party may take any action
permitted by law to enforce its rights under this Agreement, including
but niot limited to termination of this Agreement, and/or bring any suit,
action or proceeding at law or in equity. as may be necessary Or
appropriate to recover damages andfor enforce amny covenani,

agreement or obligation in dispute.

i6. ARBITRATION. Nothing herein shali prevent the Parties from resolving any dispute

under this Agreement by submission of the dispute to such form of arbitration as the
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Parties may agree upon, provided however, that the Partics shall first exhaust the

mediation process set forth in Section 15 hereof.

17.  RELATIONSHIP OF PARTIES

171 Individual Responsibility. The covenants, obligations and liabilities of this

Agreement shall not be construed to create an association, joint venture, trust,
partnership or other legal entity or to impose a trust or parmership covenant,

obligation of liability on or with regard to the Parties. Fach Party shall be

individually responsible for its own covenants, obligations and liabilitics under

this Agreement; provided, however, that any liability incurred by SCPPA and/or
the Project Manager, under this Agreement shall be treated as Renewable

Development Work Costs which shall be paid or reimbursed by Participant.

17.2  Methodologies for Cost Sharing, The Parties mutually acknowledge that other

SCPPA members, in addition to Participant, have expressed interest in planning
and developing certain Project Elements which may form a portion of this Phase
11 project. Whenever feasible and practicable, and to the extent the cosis of such
Renewable Development Work relating to such other SCPPA members can be
shared by Participant and such other participating SCPPA members, SCPPA shall
endeavor to implement a mutually agreeable and equitable methodology to share
such costs among the participating members. Pazticipant agrees to pay its share of

afl such costs,

18, BINDING OBLIGATIONS. All of the obligations set forth in this Agreement shall bind

the Parties and their successors and assigns.
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9.

ASSIGNMENT.

19.1

19.2

Limited Assipnment Right, A Participant may assign or convey all or part of its

rights, interests and obligations with respect to a Project Element under this
Agreement to a thixd party (non Participant), provided that (i} the Coordinating
Committee approves of such assignment, which such approval may be withheld
for any reason or no reason at all at the sole discretion of the Coordinating
Committee and (ii) the Coordinating Committee may, as a condition to approving
the assignment, reguire that the remaining Participa:llts which may be signatory to
a Phase I Agreement or Phase I Agreement, may have the right of first refusal on
such terms and under such time constraints as the Coordinating Commifttee may

specify,

Assisnment Procedures. Prior to any third party assignment, the assigning
Participant by United States Postal Service certified mail shall offer in writing to
gach of the remaining Participants its Renewable Development Work Cost Share,
Pre-Operation Cost share or its share of the Project Element upon the same or
better terms and conditions provided to the third party. Upon receipt of such
written offer each remaining Participant shall have 30 days in which {o exercise
its right of first refusal. Exercise of such right shall be in writing and
communicated to the assigning Participant by United States Postal Service
Certified Mail. If more than the tfotal amount of the assigning Participant's
Renewable Development Work Cost Share, Pre-Operation Cost share or its share
of the Project Element is requested to be assigned fo the remaining Parficipants,

the assigning Participant's Renewable Development Work Cost Share, Pre-
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Operation Cost share or its share of the Project Element shall be allocated pro rata
(based upon the amounts requested) to the remaining Participants, and such
allocation shall be deemed effective npon compliance with Section 19.2 and 19.3

hereof.

Effectiveness of Assignment. Any assignment shall not become effective untl
(@) the assignee assumes the assignor's rights, interests and obligations under this
Agreement for the rights, interests and obligations so assigned and pays any
amount (or the applicable portion thereof) then due and owing by the assignor
under this Agreement (unless the assignor has agreed pursuant to the applicable
assignment agreement to pay all such amounts then due and owing by the
assignor) and (ii) the assignee executes and delivers to the Project Manager a
signature page to this Agreement in substantially the form attached hereto or
otherwise enters into an agreement mutually agreeable to assignor, assignee and
the non-assigning Participants as a substitute agreement to this Agreement. Upon
any such assignment and execution of this Agreement or applicable substitute
agreement, the assignee shall become a party to such agreement and a Participant
in the Project as of the effective date of the assignment. Immediately following
such assignment and execution of this Agreement or applicable substitute
agreement, the Project Manager promptly shall distribute to each Party (i) a copy
of the signature page signed by the assignee, (ii} a revised cover page and page 1
of this Agreement or the applicable substitute agreement that includes the name of

the assignee, (iii) a revised Exhibit A hereto, if applicable and (iv) the address,
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contact and notice information pertaining to the assignee for purposes of Section

23.1 hereof,

20.  GENERAL PROVISIONS.

20.1  Waiver Not to Affect Subsequent Defanits. A waiver at any time by any Party of

its rights with respect to a default or any other matter arising in conmection with
this Agreement shall not be deemed a waiver with respect to any other or

subsequent default or matter.

20.2  Execution in Counterparts. This Agreement may be executed In counterparts, and
each signatory Party shall deliver its execnted counterparts to the Project
Manager. All such counterparts, collectively, shall constitute but one and the

same agreement.

203  No Rights in Third Parties or Duties Created. Except as provided in this

Agreement, the Parties do not create any rights in or grant remedies to any third
party as a beneficiary of this Agreement or create for the benefit of any third party
any duty or standard of care by any covenant, cbligation or undertaking

established herein,

204 Headings Not Binding. The headings and captions in this Agreement are for
convenience only and in no way define, limit or describe the scope or intent of

any provisions or sections of this Agreement.
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21.

22,

20.5  Severability. In the event that any provision of this Agreement shall be
determined to be invalid or unenforceable in any respect, such determination shall

not atfect any other provision hereof, which shall remain in full force and effect.

20.6 Amendments. Except as otherwise provided in this Agreement, including but not
limited to Section 8.5 and 9.3 hereof, this Agreement may be amended only by a

written armnendment signed by the Parties.

20.7 Entite Apreement. This Agreement contains the entire understanding of the
Parties with respect to Renewable Development Work, Pre-Operation Costs and

the Project.

GOVERNING LAW AND VENURE. This Agreement shall be interpreted, governed by

and consfroed under the laws of the State of California, as if executed and to be
performed wholly within the State of California. The Parties cach submit to the
Jurisdiction of the Courts of Los Angeles County and unless the Parties shall agree
otherwise, venue with respect to any dispute resolution or litigation arising out of this

Agreement shall be in Los Angeles County.

EFFECTIVE DATE AND TERMINATION,

22.1  Effective Date. This Agreement shall become effective when duly execoted and

delivered by Participant and SCPPA.

222 Termination.
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2221

2222

2223

Unless terminated earfier pursnant to Section 22.2.2 hereof, with the
mutual concuwrrence of the Parties, the provisions of this Agreement
with respect to a Project Element may be deemed terminated upon the
execution of a Power Sales Agreement, Transmission Services
Agreement or Participation Agreement with respect to such a Project
Element, except that any payment obligation hereunder (whether or not
a billing statement has been received by the date of termination) and
any right to receive reimbursement or otherwise, if any should exist,

shall survive until satisfied.

This Agreement may be terminated at any time by agreement of the
Parties hereto. Upon such agreement or upen termination of this
Agreement, (i) the Project Manager shall terminate all Renewable
Development Work respecting Participant in an orderly manner, (ii)
Participant shall fulfill all obligations herennder to pay for the costs
incurred for Renewable Development Work, including any Pre-
Operation Costs that have been incurred, and (iif) any payment
obligation hereunder (whether or not a billing statement has been
received by the date of termination) and any right to receive
reimbursement or otherwise, if any should exist, shall survive until

satisfied.

Upon termination of this Agreement, the Project Manager shall retain
in a reasonably accessible location all original reporis, data and other

documentation relating to Renewable Development Work and the
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incurrence of Pre-Operation Costs for a period of three (3) years from

the date this Agreement is terminated.

2224  Upon termination of this Agreement, and for 2 period of three (3) years
thereafter, each Party shall have full access to the Project files and
records retained by the Project Manager and upon féasonable
netification to the Project Manager may, at the requesting Party’s sole
expense, reproduce any or all of such Project files and records to the

extent permitted by law.
23. NOTICES.

23.1 Addresses for Notices. Any notice, demand or request provided for in this

Agreement shall be in writing and shall be deemed properly served, given, or
made if delivered in person or sent by registered or certified mail, postage

prepaid, to the persons specified below:

With respect to the City of Anaheim:

City of Anaheim

Attention: Public Utilities

General Manager

201 South Anaheim Boulevard, 11th Floor
Anaheim, California 92805

‘With respect to the City of Azusa:

City of Azusa

Director of Utilities

City of Azusa Light and Water
P.OBox 9500 (729 N. Azusa Ave.)

Phase II Renewable Development Agreement
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Azusa, California 91702-9500

With respect to the City of Banming:

City of Banning

Electric Utility Department
Attention: Fred Mason, Director
176 E. Lincoln Street

Banning, CA 92220

With respect to the City of Burbank:

City of Burbank

Burbank Water and Power

Attention: Ronald E. Dravis, General Manager
P.0. Box 631

Burbank, California 91503-0631

‘With respect to the City of Cerritos:
City of Cerritos

Attention: Art Gallucei, City Manager
Alternate: Vince Brar

18125 Bloomfield Ave.

Cerritos, CA 90703

‘With respect to the City of Colton:

City of Colton

Electric Udlity Director
650 N. La Cadena Drive
Coiton, California 92324

With respect to the City of Glendale:

City of Glendale

Glendale Water and Power
Attention: General Manager

141 N. Glendale Avenue, 4th Level
Glendale, California 91206-44%6

With respect to the City of Los Angeles Acting by
and through the Department of Water and Power:
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General Manager

Los Angeles Department of Water and Power
111 Norih Hilf Street, 15th Floor

Los Angeles. California 90012

With respect to the City of Pasadena:

City of Pasadena

Attention General Manager - Water and Power Department
150 S. Los Robles Avenue, Suite 200

Pasadena, California 91101

With respect to the Imperial Irrigation District:

Imperial Irrigation District

Manager, Energy Department

P. O. Box 937 ( 333 East Barioni Blvd.)
Hmperial, California 922510937

With respect to the City of Riverside:

City of Riverside

Riverside Public Utilities Dept.

Attention: David H. Wrighit, General Manager
3901 Orange Street

Riverside, California 92522

With respect to the City of Vernon:

Abraham Alemu

City of Vernon

Resource Planning & Development Manager
4305 Santa Fe Avenue

Vernon, CA 90058

‘With respect to SCPPA:

Southern California Public Power Authority
Executive Director

SCPPA Office Building

1160 Nicole Court

Glendora, California 91740

Phase Il Renewable Development Agreement
-82-

154



24.

25.

23.2 Designation of Different Addresses and Persons. Any Party may, at any time, by

written notice to the other Parties, designate different persons or different addresses

for giving of notices hereunder.

DESIGNATION OF THE PARTICIPANT'S PROJECT REPRESENTATIVE AND

CONTRACT ADMINISTRATOR. Participant's Project Representative and Contract

Administrator for this Agreement having the complete capacity and plenary authority to
administer this Agreement on behalf of Participant shall be the individoal so designated

by the person authorized to receive notices pursuant to Section 23.

AGREEMENT TO BE EFFECTIVE AS BETWEEN SCPPA AND PARTICIPANT

UPON APPROVAL BY PARTICIPANT'S APPROVING AUTHORITY.

This Agreement shall become effective between SCPPA and the Participant which is
signatory to this Agreement, upon approval by the signatory Participant's approving

authority, irrespective of whether or not approved by any of the other Participants.

SIGNATURE PAGE FOLLOWS
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N WITNESS WHEREOQF, each signatory hereto represents that he or she has been
properly authorized to execute and deliver this Agreement as of the date first above

written, ont behalf of the Party for which he or she signs.

Date: , 2012 CITY OF ANAHEIM
{Seal)

By
Attest;

Title
Date: , 2012 CITY OF AZUSA
(Seal)

By
Attest:

Title
Date: , 2012 CITY OF BANNING
(Seal)

By.
Attest:

Title

Phase If Renewable Development Agreement
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Date: L2012
(Seal)

Attest:

Date: , 2012

(Secal)

Attest:

Date; , 2012

(Seal)

Attest:

Phase II Renewable Development Agreement

CITY OF BURBANK

By,

Tite

CITY OF CERRITOS |

By

- —-[ Field Oot?;a't;nged

Title

CIYOFCOLTON |

By

. - | Fietd Cade Changed

Title
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Date: 2012 CITYOFGLENDALE - {Fretd Code Changed
(Seal) E
By
Attest:
Title
Date: , 2012 IMPERTAL IRRIGATION DISTRICT, - { Field Code changed
(Seal)
By
Attest:
Title
Date: , 2012 CITY OF LOS ANGELES acting by and
through its DEPARTMENT OF WATER AND
(Seal) POWER
By
Attest:
Title
And
Secretary
Phase IT Renewable Development Agreerent
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Date: 2012 CITY OFPASADENA
(Seal)
By
Afttest: Title
Date: 2012 CITY OFRIVERSIDE
(Seal)
By,
Attest: Tifle
Date: 2012 CITYOEVERNON - .
(Seal)
By
Attest:
Title
Date: 2012
(SeaD T I DR ——
B
Attest: Y
Title

Phase 1T Renewable Development Agreement
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Date: , 2012
{Seal)

Attest:

By

BILLD. CARNAHAN
Title: _Assistant Secretary

Phase IT Renewable Development Agreement

SOUTHERN CALIFORNIA
PUBLIC POWER AUTHORITY

By

RONALD E. DAVIS
Title: President
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PRODUCTION CAPACITY, ENFTITLEMENT SHARES AND RENEWABLE DEVELOPMENT

EXHIBIT “A”

EXHIBIT A - PROJECT ELEMENT NO. 1

WORK COST SHARES IN RENEWABLE

PROJECT ELEMENT NO. 1

Proposed Renewable
Participanis Production Entitlement Share Development
Capacity Work Cost Share
MW# Percentage* Percentage*
City of Anaheim 0 0 0
City of Azusa 0 0 0
City of Banning 0 0 0
City of Burbank 0 0 0
City of Cerritos ] o 0
City of Colton 0 0 0
City of Glendale 0 0 0
Imperial Irrigation District 0 0 0
City of Los Angeles 0 0 )
City of Pasadena 0 Y O
City of Riverside 0 0 0
City of Yernon 0 0 4]
Total thd 100% 100%

3
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EXHIBITS MAY BE AMENDED BY THE COORDINATING COMMITTEE OR AS OTHERWISE PROVIDED HEREIN TO
REFLECT REVISED PARTICIPATION, AND REVISED PRODUCTION CAPACITY, ENTITLEMENT SHARES, PERCENTAGES AND
COST SHARES, NEW PROJECT ELEMENTS MAY BE ADDED BY THE COORDINATING COMMITTEE OR AS OTHERWISE PROVIDED
HEREIN BY ADDING NEW EXHIBITS WITHIN EXHIBITS A HEREIN, AS APPLICABLE,
PERCENTAGES ARE SUBJECT TO ADJUSTMENT AS PROVIDED IN THIS AGREEMENT, INCLUDING SECTIONS 4, 6, 8, §, 10, 11, 14
AND 19 HEREOF. THIS TABLE MAY BE REVISED, MODIFIED OR REPLACED BY A TABLE OR TABLES WHICH CONDENSE THE
FORGOING INFORMATION AND WHICH MAY BE REFERENCED IN, APPENDED TO OR MADE A PART OF THE MINUTES OF THE
COORDINATING COMMITTEE OR THE BOARD OF DIRECTORS OR OTHERWISE MAINTAINED BY THE EXECUTIVE DIRECTOR.
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PRODUCTION CAPACITY, ENTITLEMENT SHARES AND RENEWABLE DEVELOPMENT

EXHIBIT A - PROJECT ELEMENT NO. 2

WORK COST SHARES IN RENEWABLE
PROJECT ELEMENT NO. 2

Proposed Renewable
Participants Production Entitlement Share Development
Capacity Work Cost Share
MW= Percentage* Percentage*
City of Anaheim 0 0 0
City of Azusa ¢ 0 0
City of Banning 0 0 0
City of Burbank 0 0 0
City of Cerritos 0 0 0
City of Colton 0 0 0
City of Glendale 0 0 0
Emperial Trrigation District 0 0 0
City of Los Angeles 0 ¢ 0
City of Pasadena 0 ¢ 0
City of Riverside 0 0 0
City of Vernon 0 0 0
Total thd 100% 100%

*

EXHIBITS MAY BE AMENDED BY THE COORDINATING COMMITTERE OR AS OTHERWISE PROVIDED HEREIN
TO REFLECT REVISED PARTICIPATION, AND REVISED PRODUCTION CAPACITY, ENTITLEMENT SHARES,
PERCENTAGES AND COST SHARES. NEW PROIECT ELEMENTS MAY BE ADDED BY THE CQORDINATING
COMMITTEE OR AS OTHERWISE PROVIDED HEREIN BY ADDING NEW EXIIBITS WITHIN EXHIBITS A HEREIN, AS
APPLICABLE. PRODUCTION CAPACITY AND PERCENTAGES ARE SUBJECT TG ADJUSTMENT AS PROVIDED IN THIS
AGREEMENT, INCLUDING SECTIONS 4, 6, 8, 9, 10, 11, 14 AND 19 HEREOF, THIS TABLE MAY BE REVISED, MODIFIED
OR REPLACED BY A TABLE OR TABLES WHICH CONDENSE THE FORGOING INFORMATION AND WHICH MAY BE
REFERENCED IN, APPENDED TO OR MADE A PART OF THE MINUTES OF THE COORDINATING COMMITTEE OR THE
BOARD OF DIRECTORS OR OTHERWISE MAINTAINED BY THE EXECUFIVE DIRECTOR ..
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PRODUCTION CAPACITY, ENTITLEMENT SHARES AND RENEWABLE DEVELOPMENT

EXHIBIT A — PROJECT ELEMENT NO. 3

WORK COST SHARES IN RENEWABLE

PROJECT ELEMENT NO. 3

Proposed Renewable
Participants Produaction Entilement Share [ Development
Capacity Work Cost Share
Mw* Percentage® Percentage®
City of Anaheim 0 0 0
City of Azusa 0 0 0
City of Banning 0 0 0
City of Burbank ¢ 0 0
City of Cerritos 0 0 0
City of Colton 0 0 0
City of Glendale 0 ] 0
Imperial Irrigation District 0 0 0
City of Los Angeles 0 0 ¢
City of Pasadena 0 0 0
City of Riverside 0 0 0
City of Vernon 0 0 0
Total thd 100% 100%

*

EXHIBITS MAY BE AMENDED BY THE COORDINATING COMMITTEE OR AS OTHERWISE PROVIDED HEREIN
TO REFLECT REVISED PARTICIPATION, AND REVISED PRODUCTION CAPACITY, ENTITLEMENT SHARES,
PERCENTAGES AND COST SHARES. NBW PROJECT ELEMENTS MAY BE ADDED BY THE COORDINATING
COMMITTEE OR AS OTHERWISE PROVIDED HEREIN BY ADDING NEW EXHIBITS WITHIN EXHIBITS A HEREIN, AS
APPLICABLE. PRODUCTION CAPACITY AND PERCENTAGES ARE SUBJECT TO ADJUSTMENT AS PROVIDED IN THIS
AGREEMENT, INCLUDING SECTIONS 4, 6, 8, 9, 10, 11, 14 AND 19 HEREOF. THIS TABLE MAY BE REVISED, MODEIED
OR REPLACED BY A TABLE OR TABLES WHICH CONDENSE THE FORGOING INFORMATION AND WHICH MAY BE
REFERENCED IN, APPENDED TO OR MADE A PART OF THE MINUTES OF THE COORDINATING COMMITTEE OR THE
BOARD OF DIRECTORS OR OTHERWISE MAINTAINED BY THE EXECUTIVE DIRECTOR .
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PRODUCTION CAPACITY, ENTITLEMENT SHARES AND RENEWABLE DEVELOPMENT

EXHIBIT A - PROJECT ELEMENT NO. 4

WORK COST SHARES IN RENEWABLE

PROJECT ELEMENT NO. 4

Proposed

Renewable
Participants Production Euntitlement Share Development
Capacity Work Cost Share
MW= Percentage* Percentage*
City of Anaheim 0 0 0
City of Azusa 0 0 0
City of Banning 0 0 0
City of Burbank 0 0 - 0
City of Cerritos 0 0 0
City of Colton 0 0 0
City of Glendale 0 0 0
Imperial Irrigation District 0 0 ]
City of Los Angeles 4] 0 0
City of Pasadena 0 0 0
City of Riverside ¢ 0 0
City of Vernon 0 0 0
Total thd 100% 100%
* EXUIBITS MAY BE AMENDED BY THE COORDINATING COMMITTEE OR AS OTHERWISE PROVIDED HEREIN

TO REFLECT REVISED PARTICIPATION, AND REVISED PRODUCTION CAPACITY, ENTITLEMENT SHARES,
PERCENTAGES AND COST SHARES. NEW PROJECT ELEMENTS MAY BE ADDED BY THE COORDINATING
COMMITTEE OR AS OTHERWISE PROVIDED HEREIN BY ADDING NEW EXHIBITS WITHIN EXHIBITS A HEREIN, AS
APPLICABLE. PRODUCTION CAPACITY AND PERCENTAGES ARE SUBJECT TO ADIUSTMENT AS PROVIDED IN THIS
AGREEMENT, INCLUDING SECTIONS 4, §, 8, 9, 10, 11, 14 AND 19 HEREOF. THIS TABLE MAY BE REVISED, MODIFIED
OR REPLACED EY A TABLE OR TABLES WHICH CONDENSE THE FORGOING INFORMATION AND WHICH MAY BE
REFERENCED IN, APPENDED TO OR MADE A PART OF THE MINUTES OF THE COORDINATING COMMITTEE OR THE
BOARD OF DIRECTORS OR OTHERWISE MAINTAINED BY THE EXECUTIVE DIRECTOR ,
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PRODUCTION CAPACITY, ENTITLEMENT SHARES AND RENEWABLE DEVELOPMENT

EXHIBIT A - PROJECT ELEMENT NO. 5

WORK COST SHARES IN RENEWABLE

PROJECT ELEMENT NO. 5

Proposed ‘ Renewable
Participants Production Entitlement Share Development
Capacity ‘Work Cost Share
MW Percentage® Percentage*
City of Anaheim 0 0 0
City of Azusa 0 0 0
City of Banning 0 ] 0
City of Burbank 0 )] 0
City of Cerritos 0 0 ¢
City of Colton 0 0 0
City of Glendale 0 0 0
Imperial Irrigation District 0 0 0
City of Los Angeles 0 0 0
City of Pasadena 0 0 0
City of Riverside 0 4] 0
City of Vernon 0 )] 0
Total Thd 100% 100%

.

EXHIBITS MAY BE AMENDED BY THE COORDINATING COMMITTEE OR AS OTHERWISE PROVIDED HEREIN
TO REFLECT REVISED PARTICIPATION, AND REVISED PRODUCTION CAPACITY, ENTITLEMENT SHARES,
PERCENTAGES AND COST SHARES. NEW PROJECT ELEMENTS MAY BE ADDED BY THE COORDINATING
COMMITTEE OR AS OTHERWISE PROVIDED HEREIN BY ADDING NEW EXHIBITS WITHIN EXHIBITS A HEREIN, AS
APPLICABLE, PRODUCTION CAPACITY AND PERCENTAGES ARE SUBIECT TO ADJUSTMENT AS PROVIDED IN THIS
AGREEMENT, INCLUDING SECTIONS 4, 6, 8,9, 10, 11, 14 AND 19 HERECOF, THIS TABLE MAY BE REVISED, MODIFIED
OR REPEACED BY A TABLE OR TABLES WHICH CONDENSE THE FORGOING INFORMATION AND WHICH MAY BE
REFERENCED IN, APPENDED TQ OR MADE A PART OF THE MINUTES OF THE COORDINATING COMMITTEE OR THE
BOARD OF DIRECTORS OR OTHERWISE MAINTAINED BY THE EXECUTIVE DIRECTOR
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PRODUCTION CAPACITY, ENTITLEMENT SHARES AND RENEWABLE DEVELOPMENT
WORK COST SHARES IN RENEWABLE PROJECT ELEMENT NO., 6

EXHIBIT A — PROJECT ELEMENT NO. ¢

Proposed Renewable
Participants Production Entitlement Share |  Development
Capacity Work Cost Share
MW# Percentage® Percentage*
City of Anaheim 0 0 0
City of Azusa 0 0 0
City of Banning 0 0 0
City of Burhank 0 0 0
City of Cerritos 0 0 0
City of Colton 0 0 0
City of Glendale { 0 0
Ymperiat Ireigation District 0 0 0
City of Los Angeles 0 0 0
City of Pasadena 0 0 0
City of Riverside 0 0 0
City of Vernon 0 0 0
Total Thd 100% 100%
* EXHIBITS MAY BE AMENDED BY THE COORDINATING COMMITTEE OR AS OTHERWISE PROVIDED HEREIN

TO REFLECT REVISED PARTICIPATION, AND REVISED PRODUCTION CAPACITY, ENTITLEMENT SHARES,
PERCENTAGES AND COST SHARES. NEW PROJECT ELEMENTS MAY BE ADDED BY THE COORDINATING
COMMITTEE OR AS OTHERWISE PROVIDED HEREIN BY ADDING NEW EXHIBITS WITHIN EXHIBITS A HEREIN, AS
APPLICABLE. PRODUCTION CAPACITY AND PERCENTAGES ARE SUBIECT TO ADJUSTMENT AS PROVIDED IN THIS
AGREEMENT, TNCL.UDING SECTIONS 4, 6, 8, 9, 10, 11, I4 AND 19 HEREOF. THIS TABLE MAY BE REVISED, MODIFIED
OR REPLACED BY A TABLE OR TABLES WHICH CONDENSE THE FORGOING INFORMATION AND WIIICH MAY BE
REFERENCED IN, APPENDED TO OR MADE A PART OF THE MINUTES OF THE COORDINATING COMMITTEE OR THE
BOARD OF DIRECTORS OR OTHERWISE MAINTAINED BY THE EXECUTIVE DIRECTOR ..
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PRODUCTION CAPACITY, ENTITLEMENT SHARES AND RENEWABLE DEVELOPMENT
WORK COST SHARES IN RENEWABLE PROJECT ELEMENT NO. 7

EXHIBIT A - PROJECT ELEMENT NO. 7

Proposed Renewable
Participants Production Entitlement Share Development
Capacity Work Cost Share
MW+ Percentage* Percentage®
City of Anaheim 0 ¢ 0
City of Azusa 0 0 0
City of Banning ] 0 0
City of Burbank 0 0 0
City of Cerritos 0 0 G
City of Colton 0 0 Y
City of Glendale o 0 0
¥mperial Irvigation District 0 0 0
City of Los Angeles 0 0 0
City of Pasadena ¢ 0 0
City of Riverside 0 O 0
City of Vernon 0 0 0
Total Thd 100% 100%
) EXHIBITS MAY BE AMENDED BY THE COORDINATING COMMITTEE OR AS OFTHERWISE PROVIDED HEREIN

TO REFLECT REVISED PARTICIPATION, AND REVISED PRODUCTION CAPACITY, ENTITLEMENT SHARES,
PERCENTAGES AND COST SHARES. NEW PROJECFT ELEMENTS MAY BE ADDED BY THE COORDINATING
COMMITTEE OR AS OTHERWISE PROVIDED HEREIN BY ADDING NEW EXHIBITS WITHIN EXHIBITS A HEREIN, AS
APPLICABLE, PRODUCTION CAPACITY AND PERCENTAGES ARE SUBJECT TO ADJUSTMENT AS PROVIDED IN THIS
AGREEMENT, INCLUDING SECTIONS 4, 6. 8, 9, 10, 11, 14 AND 19 HEREOF. THIS TABLE MAY BE REVISED, MODIFIED
OR REPEACED BY A TABLE OR TABLES WHICH CONDENSE THE FORGOING INFORMATION AND WHICH MAY BE
REFERENCED IN, APPENDED TO OR MADE A PART OF THE MINUTES OF THE COORDINATING COMMITTEE OR THE
BOARD QF DIRECTORS OR OTHERWISE MAINTAINED BY THE BXECUTIVE DIRECTOR |
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PRODUCTION CAPACITY, ENTITLEMENT SHARES AND RENEWABLE DEVELOPMENT
WORK COST SHARES IN RENEWABLE PROJECT ELEMENT NO. 8

EXHIBIT A -~ PROJECT ELEMENT NO. 8

Proposed Renewahle
Participants Production Entitlement Share Development
Capacity Work Cost Share
MW= Percentage* Percentage™
City of Anaheim 0 0 0
City of Azusa 0 0 0
City of Banning 0 0 0
City of Burbank 0 0 ¢
City of Cerritos 0 0 0
City of Colton 0 0 0
City of Glendale 0 0 ¢
Emperial Yrrigation District 0 0 0
City of Los Angeles ] 0 0
City of Pasadena 0 0 0
City of Riverside 0 0 0
City of Vernon 0 0 0
Total Thd 100% 100%
* EXHIBITS MAY BE AMENDED BY THE COORDINATING COMMITTEE OR AS OTHERWISE PROVIDED HEREIN

TO REFEECT REVISED PARTICIPATION, AND REVISED PRODUCTION CAPACITY, ENTITLEMENT SHARES,
PERCENTAGES AND COST SHARES. NEW PROJECT ELEMENTS MAY BE ADDED BY THE COORDINATING
COMMITTEE OR AS OTHERWISE PROVIDED HEREIN BY ADDING NEW EXHIBITS WITHIN EXHIBITS A HEREIN, AS
APPLICABLE, PRODUCTION CAPACITY AND PERCENTAGES ARE SUBJECT TO ADJUSTMENT AS PROVIDED IN THIS
AGREEMENT, INCLUDING SECTIONS 4, 6, 8, 9, 10, 11, 14 AND 19 HEREOF. THIS TABLE MAY BE REVISED, MODIFIED
OR REPLACED BY A TABLE OR TABLES WHICH CONDENSE THE FORGOING INFORMATION AND WHICH MAY BE
REFERENCED IN, APPENDED TG OR MADE A PART OF THE MINUTES OF THE COORDINATING COMMITTEE OR THE
BOARD OF DIRECTORS OR OTHERWISE MAINTAINED BY THE EXBCUTIVE DIRECTOR..
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PRODUCTION CAPACITY, ENTITLEMENT SHARES AND RENEWABLE DEVELOPMENT
WORK COST SHARES IN RENEWABLE PROJECT ELEMENT NO. 9

EXHIBIT A - PROJECT ELEMENT NO. 9

Proposed Renewable
Participants Prodaction Entitlement Share Development
Capacity Work Cost Share
MW#* Pexcentage*® Percentage*
City of Anaheim 0 0 0
City of Azunsa 0 0 0
City of Banning 0 0 0
City of Burbank 0 0 0
City of Cerritos G 0 0
City of Colton 1] ¢ 0
City of Glendale ¢ 0 0
Imperial Irrigation District 0 0 0
City of Los Angeles 0 0 0
City of Pasadena 0 0 0
City of Riverside 0 0 0
City of Vernon 0 0 ¢
Total Thd 100% 100%

EXHIBITS MAY BE AMENDED BY THE COORDINATING COMMITTEE OR AS OTHERWISE PROVIDED HEREIN
TO RBFLECT REVISED PARTICIPATION, AND REVISED PRODUCTION CAPACITY, ENTITLEMENT SHARES,
PERCENTAGES AND COST SHARES. NEW PROJECT ELEMENTS MAY BE ADDED BY THE COORDINATING
COMMITTEE OR AS OTHERWISE PROVIDED HEREIN BY ADDING NEW EXHIBITS WITHIN EXHIBITS A HEREIN, AS
APPLICABLE. PRODUCTION CAPACITY AND PERCENTAGES ARE SUBJECT TO ADFUSTMENT AS PROVIDED IN THIS
AGREEMENT, INCLUDING SECTICNS 4, 6, 8, 9, 10, 11, 14 AND 19 HEREOF. THIS TABLE MAY BE REVISED, MODIFIED
OR REPLACED BY A TABLE OR TABLES WHICH CONDENSE THE FORGOING INFORMATION AND WHICH MAY BE
REFERENCED IN, APPENDED TO OR MADE A PART OF THE MINUTES OF THE COORDINATING COMMITTEE OR THE
BOARD OF DIRECTORS OR OTHERWISE MAINTAINED BY THE EXECUTIVE DIRECTOR .

Phase I Renewable Development Agreement
Exhibit A-9



PRODUCTION CAPACITY, ENTITLEMENT SHARES AND RENEWABLE DEVELOPMENT
WORK COST SHARES IN RENEWABLE PROJECT ELEMENT NO. 10

EXHIBIT A - PROJECT ELEMENT NO. 10

Proposed Renewable
Participants Production Entitlement Share Development
Capacity Work Cost Share
MW# Percentage* Percentage*
City of Anaheim 0 0 0
City of Aznsa 0 ¢ 0
City of Banning 0 0 0
City of Barbank 0 0 0
City of Cerritos 0 0 0
City of Colton 0 0 0
City of Glendale 0 0 0
Imperial Irrigation District 0 0 0
City of Los Angeles 0 0 0
City of Pasadena 0 0 0
City of Riverside 0 0 0
City of Vernon 0 0 0
Total Thd : 100% 100%

*

EXHIBITS MAY BE AMENDED BY THE COORDINATING COMMITTEE OR AS OTHERWISE PROVIDED HEREN
TG REFLECT REVISED PARTICIPATION, AND REVISED PRODUCTION CAPACITY, ENTITLEMENT SHARES,
PERCENTAGES AND COST SHARES. NEW PROJECT ELEMENTS MAY BE ADDED BY THE COORDINATING
COMMITTEE OR AS OTHERWISE PROVIDED HEREIN BY ADDING NEW EXHIBITS WITHIN EXFIIRITS A HEREIN, AS
APPLICABLE. PRODUCTION CAPACITY AND PERCENTAGES ARE SUBJECT TO ADIUSTMENT AS PROVIDED IN THIS
AGREEMENT, INCLUDING SECTIONS 4, 6, 8, 9, 10, 11, 14 AND 19 HEREOF. THIS TABLE MAY BE REVISED, MODIFIED
OR REPLACED BY A TABLE OR TABLES WHICH CONDENSE THE FORGOING INFORMATION AND WHICH MAY BE
REFERENCED IN, APPENDED TG OR MADE A PART OF THE MINUTES OF THE COORDINATING COMMITTEE OR THE
BOARD OF DIRECTORS OR OTHERWISE MAINTAINED BY THE EXECUTIVE DIRECTOR .
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EXHIBIT A — PROJECT ELEMENT NO. 11

PRODUCTION CAPACITY, ENTITLEMENT SHARES AND RENEWABLE DEVELOPMENT
WORK COST SHARES IN RENEWABLE PROJECT ELEMENT NO. 11

Proposed - Renewable
Participants Production Entilement Share Development
Capacity Work Cost Share
MW#* Percentage™ Percentage*
City of Anaheim 0 0 ¢
City of Azusa 0 0 0
City of Banning 0 0 0
City of Burbank 0 0 0
City of Cerritos ¢ 0 0
City of Colton 0 0 0
City of Glendale 0 0 0
Tmperial Irrigation District 0 0 G
City of Los Angeles 0 0 0
City of Pasadena 0 0 0
City of Riverside 0 ¢ 0
City of Vernon 0 0 0
Total Thd 100% 100%

*

EXHIBITS MAY BE AMENDED BY THE COORDINATING COMMITTEE OR AS OTHERWISE PROVIDED HEREIN
TO REFLECT REVISED PARTICIPATION, AND REVISED PRODUCTION CAPACITY, ENTITLEMENT SHARES,
PERCENTAGES AND COST SHARES. NEW PROIECT ELEMENTS MAY BE ADDED BY THE COORDINATING
COMMITTEE OR AS OTHERWISE PROVIDED HEREIN BY ADDING NEW EXHIBITS WITHIN EXHIBITS A HEREIN, AS
APPLICABLE. PRODUCTION CAPACITY AND PERCENTAGES ARE SUBJECT TO ADJUSTMENT AS PROVIDED IN THIS
AGREEMENT, INCLUDING SECTIONS 4, 6, 8, 9, 10, 11, 14 AND 19 HEREOF. THIS TABLE MAY BE REVISED, MODIFIED
OR REPLACED BY A TABLE OR TABLES WHICH CONDENSE THE FORGORNG INFORMATION AND WHICH MAY BE
REFERENCED IN, APPENDED TO OR MADE A PART OF THE MINUTES OF THE COORDINATING COMMITTEE OR THE
BOARD OF DIRECTORS OR OTHERWISE MAINTAINED BY THE EXECUTIVE DIRECTOR ,

Phase 1l Renewable Development Agreement
Exhibit A-11
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EXHIBIT A - PROJECT ELEMENT NO. 12

PRODUCTION CAPACITY, ENTITLEMENT SHARES AND RENEWABLE DEVELOPMENT
WORK COST SHARES IN RENEWABLE PROJECT ELEMENT NO. 12

Proposed Renewable
Participants Production Entitlement Share Development
Capacity Work Cost Share
MW= Percentage® Percentage*
City of Anaheim 0 0 0
City of Azusa 0 0 0
City of Banning 0 0 0
City of Burbank 0 0 0
City of Cerritos 0 0 0
City of Colton 0 0 0
City of Glendale 0 0 0
Imperial Irrigation District 0 0 0
City of Los Angeles 0 0 0
City of Pasadena 0 0 G
City of Riverside 0 0 0
City of Vernon 0 0 0
Total Thd 100% 100%

) EXHIBITS MAY BE AMENDED BY THE COORDINATING COMMITTEE OR AS OTHERWISE PROVIDED HEREIN
TO REFLECT REVISED PARTICIPATION, AND REVISED PRODUCTION CAPACITY, ENTITLEMENT SHARES,
PERCENTAGES AND COST SHARES. NEW PROJECT ELEMENTS MAY BE ADDED BY THE COORDINATING
COMMITTEE OR AS OTHERWISE PROVIDED HEREIN BY ADDING NEW EXHIBITS WITHIN EXHIBITS A HEREIN, AS
APPLICABLE. PRODUCTION CAPACITY AND PERCENTAGES ARE SUBJECT TO ADJUSTMENT AS PROVIDED IN THIS
AGREEMENT, INCLUDING SECTIONS 4, 6, 8, 9, 10, 11, 14 AND 19 HEREQF, THIS TABLE MAY BE REVISED, MODIFIED
OR REPLACED BY A TABLE OR TABLES WHICH CONDENSE THE FORGOING INFORMATION AND WHICH MAY BE
REFERENCED IN, APPENDED TO OR MADE A PART OF THE MINUTES OF THE COORDINATING COMMITTEE OR THE
BOARD OF DIRECTORS OR OTHERWISE MAINTAINED BY THE EXECUTIVE DIRECTOR .

Phase I Renewable Development Agreement
Exhibit A-12
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PRODUCTION CAPACITY, ENTITLEMENT SHARES AND RENEWABLE DEVELOPMENT
WORK COST SHARES IN RENEWABLE PROJECT ELEMENT NO. 13

EXHIBIT A - PROJECT ELEMENT NO. 13

Proposed Renewable
Participants Production Entitlement Share Development
Capacity Work Cost Share
MWwW#* Percentage* Percentage*
City of Anaheim 0 0 0
City of Azusa 0 G 0
City of Banning 0 o 0
City of Burbank Q 0 0
City of. Cerritos 0 0 0
City of Colton 0 0 0
City of Glendale 0 0 0
Tmperial Yrrigation District 0 0 0
City of Los Angeles 0 0 0
City of Pasadena O - o . 0
City of Riverside _ 0 0 ¢
City of Yernon 0 0 0
Total Thd 100% 100%
* EXEIBITS MAY BE AMENDED BY THE COORDINATENG COMMITTEE OR AS OTHERWISE PROVIDED HEREIN

TO REFLECT REVISED PARTICIPATION, AND REVISED PRODUCTION CAPACITY, ENTITLEMENT SHARES,
PERCENTAGES AND COST SHARES. NEW PROIECT ELEMENTS MAY BE ADDED BY THE COORDINATING
COMMITTEE OR AS OTHERWISE PROVIDED HEREIN BY ADDING NEW EXHIBITS WITHIN EXHIBITS A HEREIN, AS
APPLICABILE. PRODUCTION CAPACITY AND PERCENTAGES ARE SUBJECT TO ADJUSTMENT AS PROVIDED IN THIS
AGREEMENT, INCLUDING SECTIONS 4, 6, 8, 5, 10, 11, 14 AND 19 HEREOF. THIS TABLE MAY BE REVISED, MODIFIED
OR REPLACED BY A TABLE OR TABLES WHICH CONDENSE THE FORGOING INFORMATION AND WHICH MAY BE
REFERENCED IN, APPENDED TO OR MADE A PART OF THE MINUTES OF THE COORDINATING COMMITTEE OR THE
BOARD OF DIRECTORS OR OTHERWISE MAINTAINED BY THE EXECUTIVE DIRECTOR .

Phase IT Renawable Development Agrecment
Exhibit A-13
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PRODUCTION CAPACITY, ENTITLEMENT SHARES AND RENEWABLE DEVELOPMENT
WORK COST SHARES IN RENEWABLE PROJECT ELEMENT NO. 14

EXBIBIT A - PROJECT ELEMENT NO. 14

Proposed Renewable
Participants Production Entitlement Share Development
Capacity Work Cost Share
Mw= Percentage® Percentage®
City of Anaheim 0 0 0
City of Arusa 0 0 0
City of Banning 0 0 0
City of Burbank 0 0 0
City of Cerritos 0 0 0
City of Colton 0 0 0
City of Glendale 0 0 0
Imperial Irrigation District 0 0 0
City of Los Angeles 0 0 0
City of Pasadena 0 0 0
City of Riverside 0 0 0
City of Vernon 0 0 0
Total Thd 100% 100%
* EXHIBITS MAY BE AMENDED BY THE COORDINATING COMMITTEE OR AS OTHERWISE PROVIDED HEREIN

TO REFLECT REVISED PARTICIPATION, AND REVISED PRODUCTION CAPACITY, ENTITLEMENT SHARES,
PERCENTAGES AND COST SHBARES. NEW PROJECT ELEMENTS MAY BE ADDED BY THE COORDINATING
COMMITTEE OR AS OTHERWISE PROVIDED HEREIN BY ADDING NEW EXHIBITS WITHIN EXHIBITS A HEREIN, AS
APPLICABLE, PRODUCTION CAPACITY AND PERCENTAGES ARE SUBJECT TO ADJUSTMENT AS PROVIDED N THIS
AGREEMENT, INCLUDING SECTIONS 4, 6, 8, 9, 10, 11, 14 AND 19 HEREOF, THIS TABLE MAY BE REVISED, MODIFIED
OR REFLACED BY A TABLE OR TABLES WHICH CONDENSE THE FORGOING INFORMATION AND WHICH MAY BE
REFERENCED IN, APPENDED TO OR MADE A PART OF THE MINUTES OF THE COORDINATING COMMITTEE OR THE
BOARD OF DIRECTORS OR OTHERWISE MAINTAINED BY THE EXECUTIVE DIRECTOR ,

Phase I Renewable Development Agreement
Exhibit A-14
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PRODUCTION CAPACITY, ENTITLEMENT SHARES AND RENEWABLE DEVELOPMENT
WORK COST SHARES IN RENEWABLE PROJECT ELEMENT NO., 15

EXHIBIT A - PROJECT ELEMENT NO. 15

Proposed Renewable
Participants Production Entitlement Share Development
Capacity Work Cost Share
MwW# Percentage* Percentage®*
City of Anaheim 0 G 0
City of Azusa 0 0 0
City of Banning 0 0 ]
City of Burbank 0 7 0
City of Cerritos 0 ¢ 0
City of Colton 0 0 0
City of Glendale 0 0 0
Tmperial Irrigation District 0 0 0
City of Los Angeles 0 0 0
City of Pasadena 0 0 0
City of Riverside 0 ¢ 0
City of Vernon 0 Q 0
Total Thd 100% 100%
N EXHIBITS MAY BE AMENDED BY THE COORDINATING COMMITTEE OR AS OTHERWISE PROVIDED HEREIN

TO REFLECT REVISED PARTICIPATION, AND REVISED PRODUCTION CAPACITY, ENTITLEMENT SHARES,
PERCENTAGES AND COST SHARES., NEW PROJECT ELEMENTS MAY BE ADDED BY THE COORDINATING
COMMITTEE OR AS OTHERWISE PROVIDED HEREIN BY ADDING NEW EXHIBITS WITHIN EXHIBITS A HEREIN, AS
APPLICABLE, PRODUCTION CAPACITY AND PERCENTAGES ARE SUBJECT TO ADJUSTMENT AS PROVIDED IN THIS
AGREEMENT, INCLUDING SECTIONS 4, 6, 8, 9, 10, 11, 14 AND 19 HEREOE THIS TABLE MAY BE REVISED, MODIFIED
OR REPLACED BY A TABLE OR TABLES WHICH CONDENSE THE FORGOING INFORMATION AND WHICH MAY BE
REFERENCED IN, APPENDED TO OR MADE A PART OF THE MINUTES OF THE COORDINATING COMMITTEE OR THE
BOARD OF DIRECTORS OR OTHERWISE MAINTAINED BY THE EXECUTIVE DIRECTOR .

Phase II Renewable Development Agreement
Exhibit A-15
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PRODUCTION CAPACITY, ENTITLEMENT SHARES AND RENEWABLE DEVELOFMENT
WORK COST SHARES IN RENEWABLE PROJECT ELEMENT NO. 16

EXHIBIT A - PROJECT ELEMENT NO. 16

Proposed Renewable
Participants Production Entitlement Share Development
Capacity Work Cost Share
MW#* Percentage* Percentage*
City of Anaheim 0 0 0
City of Azusa 0 0 ¢
City of Banning 0 0 0
City of Burbank 0 0 0
City of Cerritos 0 0 0
City of Colton 0 0 0
City of Glendale 0 0] 0
Imperial Irrigation District 0 0 0
City of Los Angeles 0 0 0
City of Pasadena 0 0 ]
City of Riverside 0 0 0
City of Vernon 0 ¢ ]
Total Tbd V 100% 100%
¥ EXHIBITS MAY BE AMENDED BY THE COORDINATING COMMITTEE OR AS OTHERWISE PROVIDED HEREIN

TO REFLECT REVISED PARTICIPATION, AND REVISED PRODUCTION CAPACITY, ENTITLEMENT SHARES,
PERCENTAGES AND COST SHARES. NEW PROJECT ELEMENTS MAY BE ADDED BY THE COORDINATING
COMMITTEE OR AS OTHERWISE PROVIDED HEREIN BY ADDING NEW EXHIBITS WITHIN EXHIBITS A HEREIN, AS
APPLICABLE, PRODUCTION CAPACITY AND PERCENTAGES ARE SUBJECT TO ADJUSTMENT AS PROVIDED IN THIS
AGREEMENT, INCLUDING SECTIONS 4, 6, 8, 9, 10, 11, 14 AND 19 HEREOF. THIS TABLE MAY BE REVISED, MODIFIED
OR REPLACED BY A TABLE OR TABLES WHICH CONDENSE THE FORGOING INFORMATION AND WHICH MAY BE
REFERENCED IN, APFENDED TO OR MADE A PART OF THE MINUTES OF THE COORDINATING COMMITTEE GR THE
BOARD OF DIRECTORS OR OTHERWISE MAINTAINED BY THE EXECUITVE DIRECTOR.

Phase If Renewable Development Apreement
Exhibit A-16



EXHIBIT A - PROJECT ELEMENT NO. 17

PROPUCTION CAPACITY, ENTITLEMENT SHARES AND RENEWABLE DEVELOPMENT
WORK COST SHARES IN RENEWABLE PROJECT ELEMENT NO. 17

Proposed Renewable
Participants Production Entitlement Share Development
Capacity Work Cost Share
Mw* Percentage* Percentage®
City of Anaheim 0 0 0
City of Aznsa 0 0 0
City of Banning 0 0 0
City of Burbank 0 0 0
City of Cerritos 0 0 0
City of Colton ¢ 0 0
City of Glendale 0 0 0
Imperial Irrigation District 0 0 0
City of Los Angeles 0 ¢ 0
City of Pasadena 0 0 0
City of Riverside ] 0 0
City of Vernon 0 0 0
Total Thd 100% 100%

*

EXHIBITS MAY BE AMENDED BY THE COORDINATING COMMITTEE OR AS OTHERWISE PROVIDED HERERN
TO REFLECT REVISED PARTICIPATION, AND REVISED PRODUCTION CAPACITY, ENTITLEMENT SHARES,
PERCENTAGES AND COST SHARES. NEW PROJECT ELEMENTS MAY BE ADDED BY THE COORDINATING
COMMITTEE OR AS OTHERWISE PROVIDED HEREIN BY ADDING NEW EX[HBITS WITHIN EXHIBITS A HEREN, AS
APPLICABLE. PRODUCTION CAPACITY AND PERCENTAGES ARE SUBJECT TO ADJUSTMENT AS PROVIDED IN THIS
AGREEMENT, INCLUDING SECTIONS 4, 6, 8, 9, 10, 11, 14 AND 19 HEREOF, THIS TABLE MAY BE REVISED, MODIFIED
OR REPLACED BY A TABLE OR TABLES WHICH CONDENSE THE FORGOING INFORMATION AND WHICH MAY BE
REFERENCED IN, APPFENDED TO OR MADE A PART OF THE MINUTES OF THE COORDINATING COMMITTEE OR THE
BOARD OF DIRECTORS OR OTHERWISE MAINTAINED BY THE EXECUTIVE DIRECTOR ..

Phase Il Renewable Development Agreement
Exhibit A-17

/77




EXHIBIT A - PROJECT ELEMENT NO. 18

PRODUCTION CAPACITY, ENTITLEMENT SHARES AND RENEWABLE DEVELOPMENT
WORK COST SHARES IN RENEWABLE PROJECT ELEMENT NO. 18

Proposed Renewable
Participants Production Entitlement Share Development
Capacity ‘Work Cost Share
MWw# Percentage* Percentage®
City of Anaheim 0 0 0
City of Aznsa 0 0] 0
City of Banning 0 0 0
City of Burbank 0 0 0
City of Cerritos 0 0 0
City of Colton 0 0 0
City of Glendale 0 0 0
Imperial Irrigation District 0 0 0
City of Los Angeles 0 0 0
City of Pasadena 0 0 0
City of Riverside ] 0 0
City of Vernon 0 0 0
Total Thd 100% " 100%

*

EXHIBITS MAY BE AMENDED BY THE COORDINATING COMMITTEE OR AS OTHERWISE PROVIDED HEREIN
TO REFLECT REVISED PARTICIPATION, AND REVISED PRODUCTION CAPACITY, ENTITLEMENT SHARES,
PERCENTAGES AND COST SHARES. NEW PROJECT ELEMENTS MAY BE ADDED BY THE COORDINATING
COMMITTEE OR AS OTHERWISE PROVIDED HEREIN BY ADDING NEW EXIIIBITS WITHIN EXHIBITS A HEREIN, AS
APPLICABLE. PRODUCTION CAPACITY AND PERCENTAGES ARE SUBJECT TO ADHRISTMENT AS PROVIDED IN THIS
AGREEMENT, INCLUDING SECTIONS 4, 6, 8, 9, 10, 11, 14 AND 19 HEREOF. THIS TABLE MAY BE REVISED, MODIFIED
OR REPLACED BY A TABLE OR TABLES WHICH CONDENSE THE FORGOING INFORMATION AND WHICH MAY BE
REFERENCED IN, APPENDED TO OR MADE A PART OF THE MINUTES OF THE COORDINATING COMMITTEE OR THE
BOARD OF DIRECTORS OR OTHERWISE MAINTAINED BY THE EXECUTIVE DIRECTOR.,

Phase II Renewable Development Agreement
Exhibit A-18
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PRODUCTION CAPACITY, ENTITLEMENT SHARES AND RENEWABLE DEVELOPMENT
WORK COST SHARES IN RENEWABLE PROJECT ELEMENT NO. 19

EXHIBIT A - PROJECT ELEMENT NO. 19

Proposed Renewable
Participants Production Entitlement Share Development
Capacity Work Cost Share
MW#* Percentage* Percentage®
City of Anaheim 0 0 0
City of Azusa 0 0 0
City of Banning 0 0 | 0
City of Burbank 0 0 0
City of Cerritos 0 0 0
City of Colton 0 0 0
City of Glendale 0 0 0
Imperial Irrigation District 0 0 0
City of Los Angeles 0 o . 0
City of Pasadena 0 0 0
City of Riverside 0 0 0
City of Vernon 0 0 0
Total - Thd 100% . 100%

*

EXHIBITS MAY BE AMENDED BY THE COORDINATING COMMITTEE OR AS OTHERWISE PROVIDED HEREIN
TO REFLECT REVISED PARTICIPATION, AND REVISED PRODUCTION CAPACITY, ENTITLEMENT SHARES,
PERCENTAGES AND COST SHARES. NEW PROJECT ELEMENTS MAY BE ADDED BY THE COORDINATING
COMMITTEE OR AS OTHERWISE PROVIDED HEREIN BY ADDING NEW EXHIBITS WITHIN EXHIBITS A HEREIN, AS
APPLICABLE. PRODUCTION CAPACITY AND PERCENTAGES ARE SUBJECT TO ADJUSTMENT AS PROVIDED IN THIS
AGREEMENT, INCLUDING SECTIONS 4, 6, 8, 9, 10, 11, 14 AND 19 HEREOF. THIS TABLE MAY BE REVISED, MODIFIED
OR REPLACED BY A TABLE OR TABLES WHICH CONDENSE THE FORGOING INFORMATION AND WHICH MAY BE
REFERENCED IN, APPENDED TO OR MADE A PART OF THE MINUTES OF THE COORDINATING COMMITTEE OR THE
BOART» OF DIRECTORS OR OTHERWISE MAINTAINED BY THE EXECUTIVE DIRECTOR ,

Phase Il Renewable Development Agreement
Exhibit A-19

177



CITY COUNCIL AGENDA

Date: September 11, 2012
TO: Honorable Mayor and City Council
FROM: Fred Mason, Electric Utility Director

SUBJECT: Resolution No. 2012-70 Approving the Local and System Resource Adequacy
Capacity Purchase Agreement with Shell Energy North America for
Calendar Year 2013

RECOMMENDATION: The City Council approve the local and system resource adequacy
capacity purchase with Shell Energy North America (“Shell”) for calendar year 2013, attached
herewith as Exhibit “A”.

JUSTIFICATION: It is a requirement of all California Independent System Operator
(“CAISO”) participants to have a minimum of fifteen percent (15%) capacity reserves.
Additionally, the CAISO requires that a specified amount of each participant’s total capacity be
from local generating resources, as defined by the CAISO.  Banning is a Participating
Transmission Owner (“PTO”) with the CAISO.

BACKGROUND: After the California energy crisis the CATISO has been developing market
modifications to ensure that all Load Serving Entities (“LSE”) have acquired sufficient
electricity / capacity to serve their peak demand. The CAISO has determined that each LSE
must maintain capacity reserves of at least 15% above its projected peak demand, and has
implemented policy changes to that affect. Additionally, the CAISO requires that a specified
amount of each participant’s total capacity be from local generating resources, as defined by the
CAISO.

Banning has negotiated a capacity reserve deal with Shell that fulfills both the CAISO RA and
LAR requirements for calendar year 2013. Staff recommends the approval of this agreement by
the City Council.

FISCAL DATA: The cost of this transaction is $3.25/kilowatt month, for a total cost of
$390,000 over the twelve month contract period. Funds have been allocated in the FY 2012-13
Budget to cover the cost of this expense.

R(EE(_%;IENDED BY: APPROYED BY:
Fred Mason o Andrew J. Takata
Eleciric Utility Director City Manager

Reso. No. 2012-70



RESOLUTION NO. 2012-70

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BANNING
APPROVING THE LOCAL AND SYSTEM RESOURCE ADEQUACY CAPACITY
PURCHASE AGREEMENT WITH SHELL ENERGY NORTH AMERICA FOR
CALENDAR YEAR 2013

WHEREAS, the City of Banning owns and operates its Municipal Electric Utility; and

WHERFEAS, the City is a Participating Transmission Owner (“PTO”) with the California
Independent System Operator (“CAISO”); and

WHEREAS, the CAISO has implemented Resource Adequacy (“RA”) requirements of
115% requiring a minimum of 15% reserves for all Load Serving Entities (“I.SE”); and

WIIEREAS, the CAISO requires that a specified amount of each parhcnpant s total
capacity be from local generating resources, as defined by the CAISO; and .

WHEREAS, the City has negotiated an agreement with Shell Energy North America to
supply energy capacity to meet the CAISO Local Area Reliability (“LAR”) and RA
requirements, attached herewith as Exhibit “A”;

NOW, THEREFORE, BE IT RESOLVED, by the City Council of the City of Banning as
follows:

SECTION 1. Adopt Resolution No. 2012-70 approving the energy capacity agreement between
the City of Banning and Shell Energy North America, and authorize the City Manager or his
designee to execute and administer said agreement.

SECTION 2. Authorize the Mayor to execute Resolution No. 2012-70. Said authorization shall
become void if not executed within 30 days of the effective date of this resolution.

PASSED, ADOPTED AND APPROVED this 11" day of September 2012.

Don Robinson, Mayor
City of Banning
APPROVED AS TO FORM
AND LEGAL CONTENT:

David J. Aleshire, City Attorney
Aleshire and Wynder, LLP

Reso. No. 2012-70
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ATTEST:

Marie A. Calderon, City Clerk
City of Banning

CERTIFICATION

I, MARIE A. CALDERON, City Clerk of the City of Banning, California, do hereby certify that the
foregoing Resolution No. 2012-70 was duly adopted by the City Council of the City of Banning,
California at a regular meeting thereof held on the 11th day of September 2012 by the following

vote, to wit:

AYES:
NOES:
ABSTAIN:

ABSENT:

Marie A. Calderon, City Clerk
City of Banning, California

Reso. No. 2012-70
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Exhibit “A”

Reso. No. 2012-70
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W

Shell Energy Noxth America (GS), L.P.
909 Fannin, Plaza Level 1
Houston, TX 77010
713.767.5400
August 30, 2012
City of Banning Deal No, 519051
176 East Lincoln: Street .
Banning, CA 92220
Attn: Fred Mason,
Electric Utility Direcior
Phone#: 951.922 3265
Fax#: 951.849.1550

CONFIRMATION AGREEMENT
{Standard Capacity Product Confizmation)

This Confirmation Agreement {“Confignation”™) is entered into as of August 30, 2012
(“Cffective Date™) and shall provide the ferms apd conditions representing the negotisted fransaction
{*Transaction’™) between Shell Energy Nerth Ameriea (US), LP. (“Sheli”) City of Banning
(“Banning™), cither one a “Party” or fogether the “Parties”, in which the Seller agrees to sell to Buyer the
product described below (“Capacity”). The definitions and provisions contained in the tariffs snd/ox
protocols of the California Independent Systern Operator (“CAISO™) as amended fiom time to time
(“Tariff"} shall apply to this Confirmation and are incorporated by reference.

Magter Western System Power Pool Agreement dated July 12, 2012 as amended from time to
Agreement: time (the “WSPP Agreemient™). Capitalized terms uged but not defined herein shall have
the meaning ascribed to such terms n the WSPP Agreement.

Buyer: Banuing
Seller: Shell
Product: A resource-adequacy produet, also known as “Capacity”, defined as the qualified and

deltverable capacity frotu the Specific Resource(s) identified telow which, wp fo the
Contract Quantily, can be counted toward meeting Buyer’s local resource-adequacy
requirements (“LAR”} as deseribed in Decisions (4-01-050, 04-10-035, 05-10-042, 06-
06-064 and 06-07-031 of the Califormia Public Utilities Commission (“CPUC”) in offoct
as of the Effective Date of this Confirmation. TAR means local area reliability, which is
any program of localized resource adequacy reguirements established by the CPUC
pursuant o CPUC decisions. This Confirmation does not confer to Buyer any night to
delivery of the Coniract Quantity of energy associated with the Capacily except that
Buyer may mclode such Conlract Quantity in Buyer’s resource-adequacy demonsirations
as Capacity during the Delivery Period. Specifically, unless otherwise agreed as between
the Parties in writing, Buyer shall have no rights under this Confirmation to purchase
energy and/or ancillary sexrvices in the Contract Quantity from the Specific Resource,

Specific Century Generating Plant, CENTRY _6_PLI1X4; provided, however, that if capacity fiom
Resource: such unit(s) will not be counted toward meeling resource adequacy requirements in a
given month during the Delivery Period due to a scheduled cutage, Seller shall designate
a substifute resource that is capable of providing such capaeify no later than ten (I0)
Business Days before Buyer's month-shead showing for such month is due to the CPUC,

Delivery Janwary 1, 2013, through and including, December 31, 2013
Period:

Contract $3.25 per kW-Month

Price:

Fvisting SP15

CAISO Zone
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LAR Region LA Basin

{if any, as of

Confirmation

Effective date

Conlract 10MW

Onantity:

Seller’s Seller makes the following additional covenants, warmanties and representations:
fgﬁﬂﬁ g | & Seller is duly licensed and certificated by ail applicable jurisdictional regulatory
H}ai?a:r fios: agencies and bodies, and as such holds the neccssary authorities, to parficipate in the

CAISO markets,
b.  Seller meets the credit requirements necessary 1o participate in the CAISO market.

c. The Contract Quanfity is owned or confrolled by Scller for each Specific Resource
specified above,

d.  The Specific Resource has been registered with and/or certified by the CAISO as
qualifying capacity fo the Delivery Location(s); provided, that if the Specific
Resowrce(s) is {are) are not so repistered andior certified, Seller will take all
reasonable steps to assure that the Specific Resource(s) is (are) registered and/or
certified prior to the conmencement of the Delivery Period in the amount no less
than the Coniract Quantity of Capacity seld under this Confirmation.

e. The amount of the Capacity sold under this Confirmation is unencumbered by any
other sale, any assignment, or any rights conferred fo any party ofher than the Buyer.

f. Unless the Specific Resource is out of service due to a forced ountage as defined in the
definition of Unit Firm in the Confirmation, vr is cui for planned mainienance as
approved by the CAISO, or conditions constituting force majevre atise, Seller will;

i. Make the Contract Quaniity available, fo the extent zequired by the
CAISO to the CATSC consistent with the terms of the CATSO tariff
for every hour of the Delivery Period, provided, that prior to the
implementation of the CAISO’s Market Redesign and Technology
Update proposal, if the CATISO denies Sefler’s request for a waiver
of any commitment of the unit for the next operating day, Seller
shall commit the Specific Resource for each hour of the next
operating day and selfischedule or submit bids In an amowat no less
than the Coniract Quauntity into the CAISO’s markets as required by
the CATSO during that next operating day; and,

1. Dispatch the Specific Resource in an amount not less than the
Contract Quaniity of megawatts in the CAISO’s market for energy
and / or ancillary services pursuant to any schedules and
insteuctions of the CAISO issued in accordance with the terms of
the CAISO tariff,

il Comply with the Must Offer Obligations as specified in the CAISO
tanif{ as amended from time to fime during the ferm of this
Confirmation.

g. Seller shall not commit any portion of the Contract Quantity, including but not
timifed to the sale or scheduling of firm energy fo any party outside the CAISO control
area, until afl obligations to Buyer and/or CAISO under the coniract and/or the CAISO
tariff have been met or are extinguished,

Seller will maintain or cause to have maintained the Specific Resource using “Good
Utility Practice” as defined in the CAISO tariff
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Buyer's Buyer makes the following additional covenants, warrantics and represeniations: ()
Additional Buyer holds the necessary authorifies to participate in the CATSO markets; and (b) Buyer
Covenanis & | meets the credit requiremments necessary to participate in the CAISO markets,

Wayranties

Meeting Seller will make afl comunercially reasonable efforls fo ensure the Product meets the

Resource- resowrce-adequacy requirements of the CAISO; provided, that such commercially

Adequacy reasonable actions shall not include any obligation that the Seller, or Seller’s supplier,

Requiremenis: | undertake capilal improvements, facilify enhancements, or the construction of new
factlities unless otherwise agreed in writing. The Partics agree that under the CAISO
Tariff RA Standard Capacity Product terms, any Availability Incentive Payments are for
the benefit of the Seller and for Seller's account and that any Non-Availability Charges are
the responsibility of the Seller and for Seller's aceount.

Muinal Where necessary lo modify this Confirmation o conform its termas and conditions to

Cooperation | changes in circumstances or regulations affecting the benefits of the bargain struck by the

{o Preserve Parties, the Parlies apree to negoltiale in good faith to modify this Confinmation so asto

the Benefits of | address such circumstances or regulations while preserving the benefits of the bargain

the Bargain struck by the Parties,

Indemnity Seller agrees to indemmify Buyer for any monetary penalfies assessed by the CAISO

aguinsi. against the Buyer for Buyer’s failure fo meet the requirements of the CAISO related fo the

Penalties: Buyer’s obligation to submit an approved resource-adequacy demonstration to the extent
any such penaliies were the direct result of Seller not fulfilling any of its obligations under
this Confirmation; provided, where Buyer is in breach of this Confirmation, Seller’s
obligations to perform under this Confirmation and/or to indemmify the Buyer for any
monetary penalties are waived.

Notices: All written notices under this Confirmation shall be deemed properiy sent if delivered in
pexson ox sent by [ax, or by registered or certified mail, postage prepaid 1o the persons
specified below:

Fox notices other than Confirinations:
To Banning: City of Banning To Shell: Shell Energy Novth America
(US), L.P.
176 East Lincoln Street 4445 BasiGate Mall, Ste. 100
Bamning, CA 92220 San Diego, California 92121
Aty Fred Mason Attn:  Steve Woeisenberg, Commercial
Advisor
Phone: 951.922.3265; ¥ax: 951-849- | Phone; §58-526-2170; Fax: 858-320-2621
1550
Lor Confivimationy: To Bauning: Phone: 351-922-3265 To Shell; Phone: Phone; 838.-526-2102
Paymenis: All payments shall be made by electronic wire transfer as follows:
To Banning: Union Bank of Califomia To Shell: Citibank
ABA Routing No. 122000496 ABANo, 021000089
Accouni No. 24200939001 Account No. 30603873
Atti; Attn:

Chaice of THIS CONFIRMATION SHALL BE GOVERNED BY AND CONSTRUED IN

Low: ACCORDANCE WITH THE LAWS OF THE STATE OF CALIFORNIA WITHOUT
GIVING EFFECT TO PRINCIPLES OF CONELICTS OF LAWS,

Assignnient: Shell shall have the right to assign this Confirmation to an affilisle of equal or greater
creditworthiness.

Buyers Buyer may re-sell all or a portion of the Product delivered to Buyer hereunder. In case of

Resale; re-sell by Buyer of the Froduct o a third party, Seller shall cooperate with Buyer at no

Tater than fifteen {15) Business Days before the relevant deadline for any applicable RAR
Showing, that the third party Buyer is re-selling the Product o will be credited with the
RA Capacity herenader for the Delivery Period in Seller’s Supply Plan.
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Mobile-Sierra | Absent the agreement of all Parties to the proposed change, the standard of review for
Provision; changes o any portion of this Confirmation or any {ransaction entered info hereunder
proposed by a Parly. a non-party or the Federal Energy Regulatory Commission acting
sua sponfe shall be the “public interest” standard of review set forth iu Ukifed Gas
FPipeline Line Co. v. Mobile Gas Service Corp,, 350 118, 332 (1956) and Federal Power
Conmission v, Sterra Pacific Power Co., 350 U.S. 348 (1956) (“Mobile-Sierra” docirine).

No Challenge; | Neither Party will exercise any of its respective rights under Section 205 or Section 206 of
Defense  of | the Federal Power Acts fe challenge or seek to modify any of the rates or other terms and
Agreement; conditions of this Confirmation or auy transactions entered into hereunder.

A fax copy of either Party’s signature will be considered an oripinal for all purposes under thiy
Confirmnation, and each Party will provide #fs original signature upon request. Exeept to the exfent
otherwise explicifly provided in thiz Confirmation, no amendment to this Confirmmation will be valid or
given any effect unless signed by both Parties.

‘This Confinmation and the ferms of the WSPP Agreement. that are not inconsistent with this Confinmation,
set forth the terms of the transaction which the Parties have entered into and shall constitute the entire
agrecment between the Parties relating to the contemplated purchase and sale of the Product,
Notwithstanding any contrary provision in the WSPP Agreement, any conflict between this Confinmation
and the WSPP Agreement shall be resolved in favor of this Confinmation. This Confirmation supersedes
all prior agreements and understandings (whether written or oral) regarding the subject matter of this
Confirmation, and may not be contradicted by any prior or contemporanecus oral or written agreement
unless explicitly authorized herein.

Notwithstanding anything contained in the WSPP Agreement to the confrary, this Confinnation shall only
be effective when executed by both Parties.

IN WITNESS WHEREOF, the Paries have sipned this Confirmation fo be effective as of the Effective
Date.

City of Banning thell Energy North America (US), L.P.
By: By ?%{'ﬁ/

MName: Name:_ Pat Butler

Titte: Title:  Coniracts Mansger

Date: Date:_ Augnst 30, 2012
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CITY COUNCIL AGENDA

Date: September 11, 2012
TO: Honorable Mayor and City Council
FROM: Fred Mason, Electrie Utility Director

SUBJECT: Notice of Completion for “Project 2012-02EL Photovoltaic Power System
Engineering Services”

RECOMMENDATION: The City Council accept the Project 2012-02EL “Photovoltaic Power
System Engineering Services” as complete and direct the City Clerk to record the Notice of
Completion.

JUSTIFICATION: The contractor has completed the work as per the plans and specifications.

BACKGROUND: The City Council awarded the construction contract for said project to
Metro RF Services, Inc. of Ontario, at its regular meeting held on May 8, 2012.

The scope of work for the project included the development, procurement, installation and
implementation of all phases of a photovoltaic generating system on the carports of the City of
Banning’s Police Department building. )

EISCAL DATA: The final contract price for the entire project was $167,795.00.

RECOMMENDED BY: APPROVED BY: _
s 25

Fred Mason ndrew J. Takata
Electric Utility Director City Manager
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WHEN RECORDED MAIL TO:

City Clerk’s Office

City of Banning

City Hall, 99 E. Ramsey Street
Banning, California 92220

FREE RECORDING:
Exempt Pursuant to
Government Code §6103

NOTICE OF COMPLETION

PROJECT NO. 2012-02EL PHOTOVOLTAIC POWER SYSTEM
ENGINEERING SERVICES

THIS NOTICE OF COMPLETION IS HEREBY GIVEN by the City of Banning,
a municipal corporation, pursuant to the provisions of Section 3093 of the Civil Code of
the State of California, and is hereby accepted by the City of Banning pursuant to
authority conferred by the City Council this September 11, 2012, and the grantees

consent to recordation thereof by its duly authorized agent.

(1 That the OWNER, the City of Banning, and Metro RF Services, Inc.,
entered into a written Agreement dated May 10, 2012, for the Photovoltaic Power System
Engineering Services. The scope of work for the project included to develop, procure,
install and implement all phases of a photovoltaic generating system on the carports of

the City of Banning’s Police Department building.

(2) . That the Work of Improvement was substantially completed on August 8,

2012, and the Nature of Interest is in fee simple owner.
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(3) That the City of Banning, a municipal corporation, whose address is
Banning City Hall, 99 E. Ramsey Street, Banning, California 92220, is the owner of said

Work of Improvement.

“4) That the said Work of Improvement was performed at the Police
Department Office Building, 125 E. Ramsey St., in the City of Banning.

(5)  That the original contractor for said improvement was Metro RF Services,

Inc., State Contractor’s License No. 895236.

(6) That the corporate surety on the performance and payment bonds is

SureTec Insurance Company.

Dated: September 11, 2012

CITY OF BANNING
A Municipal Corporation

By

Fred Mason
Director of Electric Utility

APPROVED AS TO FORM:

David Aleshire, Aleshire & Wynder, LLP
City Attorney
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STATE OF CALIFORNIA)
) ss
COUNTY OF RIVERSIDE)

MARIE A. CALDERON, being duly sworn, deposes and says:

That I am the City Clerk of the City of Banning, which City caused the work to be
performed on the real property hereinabove described, and that I am authorized 1o verify
this Notice of Completion on behalf of said City; that I have read the foregoing Notice
and knows the contents thereof, and that the facts stated therein are true based upon
information available to the City of Banning, and that I make this verification on behalf

of said City of Banning I declare under penalty of perjury that the foregoing is true and

correct.

Marie A, Calderon

City Clerk of the City of Banning
Executed on , 2012 at Banning, California.
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CITY COUNCIL AGENDA

Date: September 11, 2012

To: Honorable Mayor and City Council

From: Fred Mason, Electric Utility Director

Subject: Resolution No. 2012-65, Approving the Banning Electric Utility Power
Content Label

RECOMMENDATION: Adopt Resolution No. 2012-65, approving the Banning Electric
Utility (“Utility”) Power Content Label, attached herewith as Exhibit “A”.

JUSTIFICATION: California State Assembly Bill 162 (AB 162) requires that all load
serving electric utilities develop and provide to its customers on an annual basis a Power
Content Label (“Label™).

BACKGROUND: On October 11, 2009 the Governor signed AB 162, which amended the
Power Content Label reporting requirements originally set forth in Senate Bill 1305. The
amendments changed the reporting requirements from.quarterly to annual, and require that
utilities report actual power content information instead of projected.

The information must be provided to the utility’s customers through either printed or electronic
means, including posting it on the City’s website. The Utility will provide it in both formats by
including a hardcopy of the Label in the October utility statements, and also posting an
electronic copy of the Label on the City’s website.

The California Energy Commission (CEC), which has oversight authority for this requirement,
has stated that the governing body of each locally owned public utility must approve the annual
Power Content Label for the utility(s) under its jurisdiction. Therefore, Staff is requesting that
the City Council approve Resolution 2012-65, accepting the Utility’s Power Content Label,
attached herewith as Exhibit “A”.

FISCAL DATA: There are no fiscal impacts.

RECOMMENDED BY: APPROVED BY:
gﬂ/@’@u- Cﬂﬂdf/ Jakaa. @/ &j/’

Fred Mason Andy Takata

Electric Utility Director City Manager

Resclhution 2012-65



RESOLUTION NO. 2012-65

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BANNING
APPROVING THE BANNING ELECTRIC UTILITY POWER CONTENT LABEL

WHEREAS, the City of Banning owns and operates its Municipal Electric Utility; and

WHEREAS, California State Senate Bill 1305 and Assembly Bill 162 have certain
reporting requirements pertaining to electric utility Power Content Labels; and

WHEREAS, the Banning Electric Utility is subject to these reporting requirements; and

WHEREAS, the California Energy Commission which has oversight authority for this
requirement, has stated that the governing body of each locally owned public utility must
approve the annual Power Content Label for the utility(s} under its jurisdiction;

NOW THEREFORE, BE IT RESOLVED, by the City Council of the City of Banning as
follows:

SECTION 1. Adopt Resolution Ne. 2012-65, approving the Banning Electric Utility’s Power
Content Label. '

SECTION 2. Authorize the Electric Utility Director, or his designee, to disseminate the
information included on the Power Content Label to the Utility’s customers in compliance with
the requirements of Senate Bill 1305 and Assembly Bill 162.

PASSED, ADOPTED AND APPROVED this 11" day of September 2012,

Don Robinson, Mayor

ATTEST:

Marie A. Calderon, City Clerk

APPROVED AS TO FORM
AND LEGAL CONTENT:

David J. Aleshire, City Attorney
Aleshire and Wynder, LLP

Resolution 2012-65
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Exhibit “A”
City of Banning

Electric Department

- Proud History
. Prosperous Temorrow

October 2012

The State of California passed legislation in the form of Assembly Bill
162, which requires load serving electric utilities to provide customers with
a copy of the Power Content Label on an annual basis. Below is the current
'Label for the Banning Electric Utility, which represents its actual Power
Mix for 2011. The CA Power Mix shows the breakdown for the State
overall, and is shown for comparison. Please contact the Banning Electric
Utility at (951) 922-3260 if you have any questions regarding this
information.

POWER CONTENT LABEL
o BANNING =~ - 2011 CA
POWER MIX POWER MIX**

ENERGY

'RESOURCES {2011 Actual)

Eligible Renewable 19% - 14% .

-- Biomass & waste : 0% 2%|

- Geothermal 19% 5%

~- Small hydroelectric : 0% 2%

--Solar ' 0% 0%

- Wind _ 0% 5%

Coal 55% 8%

Large Hydroelectric 1% 13%

Natural Gas 0% 37%

Nuclear 14% 16%

Other 0% 0%
Unspecified sources of power* 11% 12%

TOTAL . 100% 100%

* "Unspecified sources of power" means electricity from transactions that are not
traceable to specific generation sources.

** Percentages are estimated annually by the California Energy Commission based on
the electricity sold to California consumers during the previous year.

For specific information about this electricity product, contact the City of Banning. For
general information about the Power Content Label, contact the California Energy
Commissicn at 1-800-555-7794 or www.energy.ca.gov/shi305.

176 E Lincoln St. * BO. Box 998 * Banning, CA 92220-0998 * (951) 922-3260 * Fax (951) 8491550
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CITY COUNCIL

PUBLIC HEARING
DATE: September 11, 2012
TO: City Council
FROM: Z:ai Abu Bakar, Community Development Director

SUBJECT: Amendment to Municipal Code Chapter 8.44 related to Noise Exemptions

RECOMMENDATIONS: That the City Council adopt Ordinance No. 1454 amending the
Municipal Code Chapter 8.44 to provide noise exemptions for projects or activities that are designed
to protect the long-term health, safety, and welfare of the community.

BACKGROUND: Municipal Code Chapter 8.44 provides noise regulations within the City of
Banning. Currently, short-term noise impacts that are generated by public works construction or
construction activities that are under taken by a governmental agency are not exempt from the
Municipal Code. The purpose of the Code Amendment is to provide for exemptlons for the
following activities that are short-term in nature.

e Capital Tmprovement Projects of a governmental agency.

» Maintenance and repair of public propertics.

e Public Safety Personnel in the course of executing their official duties, including but not
limited to, sworn peace officers, emergency personnel, and public utility personnel. This
exemption includes, without limitation, sound emanating from all equipment used by
such personnel whether stationary or mobile.

PUBLIC HEARING NOTICE: The public hearing notice regarding this Municipal Code
Amendment was published in Record Gazette on August 31, 2012. As of the writing of this staff’
report, City staff has not received any comments from the public.

FISCAL DATA: There is no additional cost related to the Code Amendment as this Code
Amendment is part of the work program that is already included in the current budget.

1?@ MENDED BY: REVIEWED BY:
Zai AbyBakar I/J{me Overholt
Community Development Director Administrative Services Directot/
Deputy City Manager
Ord. 1454

/75



APPROVED BY

-

éAnd{TE"d/ata
ity Manager

Attachment;
Ordinance No. 1454

Exhibit “A” Municipal Code Chapter 8.44 - No1se

Ord, 1454
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ORDINANCE NO. 1454

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF BANNING,
CALIFORNIA AMENDING CHAPTER 8.44 OF THE BANNING MUNICIPAL CODE
RELATIVE TO NOISE EXEMPTION

WHEREAS, Chapter 8.48 of the Banning Municipal Code provides for noise regulations
within the City of Banning; and

WHEREAS, the City desires to amend Chapter 8.48 of the Banning Municipal Code to
address noise related items that are exempt from regulations for the protection of public health,
safety, and welfare of the community; and

WHEREAS, on August 31, 2012, the City published a public hearing notice regarding
this amendment to the Municipal Code in the Record Gazetfe newspaper in compliance with
state law; and

WHEREAS, on September 11, 2012, the City Council held a public hearing notice at
which time interested persons had an opportunity to testify in support of, or opposition to
proposed amendment to the Municipal Code; and

WHEREAS, the City Council has carefully considered all pertinent documents and the
staff report offered for this amendment to the Municipal Code as presented at the public hearing
held on September 11, 2012; .

NOW THEREFORE, BE IT HEREBY ORDAINED by the City Council of the City
of Banning as follows:

SECTION 1: FINDINGS.

The proposed amendment to the Municipal Code is to implement the noise element of the
General Plan to promote health, safety, and welfare of the community.

Findings of Fact: That the amendment to Chapter 8.44 of Banning Municipal Code is to
establish an exemption for short-term projects that are undertaken by a governmental
agency or by public safety personnel during the course of their official duiies that
enhance public health, safety, and welfare of the community which are consistent with
the goals, policies, of the General Plan. These projects include:

A.  Capital Improvement Projects of a governmental agency.

B.  Maintenance and repair of public properties.

C. Public Safety Personnel in the course of executing their official duties, including
but not limited to, sworn peace officers, emergency personnel, and public wutility

personnel. This exemption includes, without limitation, sound emanating from all
equipment used by such personnel, whether stationary or mobile.

Ord. 1454
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SECTION 2: AMENDMENT IN RE PUBLIC SAFTEY-RELATED NOISE.

Section 8.44.085 Noise is hereby added to the Municipal Code Exempted to state as follows:
“8.44.085 - Noise from Public/Governmental Services Exempt.

“Sound emanating from the following sources is exempt from the provisions of this

Chapter:

A, Capital Improvement Projects of a governmental agency.

B. Maintenance and repair of public properties by a governmental agency.

C. Public safety personnel in the course of executing their official duties, including

but not limited to, sworn peace officers, emergency personnel, and public utility
personnel. This exemption includes, without limitation, sound emanating from all
equipment used by such personnel, whether stationary or mobile, so long as such
sound is reasonably related to, and necessary for, the undertaking of official
public safety duties,

SECTION 3: AMENDMENT IN RE EXEMPTIONS

Section 8.44.090 of the Municipal Code is hereby amended by adding the following
language immediately prior to the first sentence of subparagraph E.3 of Section 8.44.090:
““Unless exempted by this Chapter...”

SECTION 4: ADDITIONAL DEFINITIONS

Section 8.44.030 of the Municipal Code is hereby amended to include the following
definitions (to be included with the Section in alphabetic order):

“Capital Improvement” shall mean major construction, acquisition or maintenance/repair
projects. Typical examples of major construction would include new street improvement,
park development and public building.  Acquisitions include land.  Major
maintenance/repairs may include street resurfacing and modifications to public buildings.

“Governmental Agency” shall mean The United States (federal government), the State of
California, Riverside County, the City of Banning, the School District and any special
district within Riverside County or any combination of these agencies.

“Public Property” shall mean property that is owned by any governmental agency as

indicated in this Section or held by the public, including, but not limited to parks, streets,
sidewalks, and alleys.

Ord. 1454
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SECTION 5: SEVERABILITY.

If any section, subsection, sentence, clause, or phrase of this ordinance is for any reason held to
be invalid or unconstitutional by a decision of any court of competent jurisdiction, such decision
will not affect the validity of the remaining portions of this ordinance. The City Council hereby
declares that it would have passed this ordinance and each and every section, subsection,
sentence, clause, or phrase not declared invalid or unconstitutional without regard to whether any
portion of the ordinance would be subsequently declared invalid or unconstitutional.

SECTION 6: EFFECTIVE DATE.

This Ordinance shall take effect thirty (30) days after its 2nd reading in accordance with
California law.

SECTION 7: REMAINING FORCE AND EFFECT.

Except as specifically amended herein, all other provisions of Chapter 8.44 shall remain in full
force and effect.

PASSED, APPROVED, AND ADOPTED this ___ day of , 2012,

Don Robinson, Mayor
City of Banning

APPROVED AS TO FORM AND
LEGAL CONTENT:

David J. Aleshire, City Attorney
Aleshire & Wynder, LLP
City of Banning, California

ATTEST:

Marie A. Calderon, City Clerk

Ord. 1454
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CERTIFICATION:

I, Marie A. Calderon, City Clerk of the City of Banning, California, do hereby certify that
Ordinance No. 1454 was duly introduced at a regular meeting of the City Council of the City of
Banning, held on the day of , 2012, and was duly adopted at a regular
meeting of said City Council on the _ day of , 2012, by the following vote,
to wit:

AYES:

NOES:

ABSENT:

ABSTAIN:

Marie A. Calderon, City Clerk
City of Banning
Banning, California

Ord. 1454



Exhibit “A”
Municipal Code Chapter 8.44 — Noise

Ord. 1454
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8.44.010

Chapter 8.44
NOISE
Sections:

8.44.010 Purpose.

8.44.020 Findings.

8.44.030 Definitions.

8.44.040 © Noise level measurement
criteria.

8.44.650 Base ambient noise level.

8.44.060 Exterior noise level
measurement. )

8.44.070 Maximum residential noise
levels,

8.44.080 Maxintm nonresidential noise
levels.

8.44.090 Noises prohibited—Unnecessaxy
‘noise standard.

8.44.100 Application between zones.

8.44.110 Manner of enforcement.

8.44.120 Violation a misdemeanor.

8.44.130 Additional remedy—Injunction.

8.44.140 Fees.

844,010 Purpose.

The purpose of this chapter is to establish criteria
and standards for the regulation of noise levels within
the city and to implement the noise provisions con-
tained in the city’s General Plan. (Code 1965, § 11D-
01.) '

8.44.020 Findings.

It is hereby found and declared that:

A. The msaking, creation or maintenance of ex-
cessive, unnecessary, unnatural or unusually Ioud
noises which are prolonged, unusual and unnatural in
their time, place and use, affect and are a detriment to
public health, comfort, convenience, safety, welfare
and prosperity of the residents of the city; and

B. Thenecessity for the provisions and prohibi-
tions hereinafter contained and enacted is hereby de-
clared as a matter of legislative determination and
public policy. It is further declared that the provisions
and prohibitions hereinafter contained and enacted
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are in pursnance of and for the purpose of securing
and promoting the public health, comfort, conven-
ience, safety, welfare and prosperity and the peace
and quiet of the city. (Code 1965, § 11D-02.)

8.44.030 Definitions.

“Ambient noise” shall mean the all-encompassing
noise level associated with a given environment, be-
ing a composite of sounds from all sources, exclud-
ing any intrusive noise.

“Commetcial purpose” shall mean the use, opera-
tion or maintenance of any sound-amplifying equip-
ment for the purpose of advertising any business,
goods or services and/or for the purpose of advertis-
ing or attracting the attention of the public to or soljc~
iting patronage for any petformance, entertainment,
exhibition or event, or for the purpose of demonstrat-
ing any such sound equipment.

“Cumulative time period” shall mean a period of
time composed of individual time segments which
may be continuous or interrupted.

“Decibel (dB)” shall mean a measurement unit of
sound pressure level which denotes the ratio between
two quantities which are proportional to power; the
number of decibels corresponding to the ratio of two
amounts of power is ten times the logarithm to the
base ten of this ratio.

“Impact noise” shail mean the sound produced by
the impact or collision of one moving object or mass
with a second object or mass that is stationary or
moving,

“Intrusive noise” shall mean a sound which in-
trudes over and above the existing ambient noise
level at a given location.

“Motor-driven vehicle” shall include, but not be
limited to, any automobile, truck, van, bus, motorcy-
cle, minibike, go-catt or other self-propelled vehicle,
on or off road, and aircraft.

“Noise” shall mean any sound that is loud or dis-
turbing or that interferes with one’s ability fo hear
some other sound.

“Noise level” shall mean the “A” weighted sound
pressure level in decibels audible to humans obtained
by using a sound level meter. The unit of noise level
measurement shall be designated as dB(A).
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“Person” shall mean a person, firm, association,
copartnership, joint venture, corporation or any en-
tity, public or private in nature.

“Simple tone noise” shall mean a noise character-
ized by a predominant frequency or frequencies so
that other frequencies cannot be readily distin-
guished.

. “Sound pressure lovel of a sound, in decibels”
shaIl mean twenty times the logarithm to the base ten
of the ratio of the pressure of this sound to the refer-
ence pressure, which reference pressure shall be ex-
plicitly stated.

Asused in Section 8.44.090(FH), “person of normal
hearing sensitivity” means a person who has a hear-
ing threshold level of between zero decibels and
twenty-five decibels HL averaged over frequencies

.500, 1000, and 2000 Hertz. (Code 1965, § 11D-03.)

8.44.040 Noise level measurement criteria.

A, Anynoise level measurement, made pursuant
to the provisions of this chapter, shall be determined
by using a sound level meter that meets the minimum
requirements of the American National Standard In-
stitute for sound level meters, or by using an instru-
ment with associated recording and analyzing
equipment that will provide equivalent data.

B. The factors which shail be considered in de-
termining whether a violation of the provisions of
this section exists shall include, but not be limited io,
the following:

1. The sound level of the objectionable noise;
2.  The sound level of the ambient noise;
3. The proximity of the noise to residential

sleeping facilities; 7
4, The nature and zoning of the area within
which the noise emanates;

5. Thenumber of persons affected by the noise
source;

6.  The time of day or night the noise ocours;

7. The duration of the noise and its tonal, in-

forimational or musical content;

8.  Whetherthe noise is produced by a commer-
cial or noncommercial activity;

C. The above factors shall be consldered in ad-
dition to the noise levels set forth in this section in
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8.44.040

determining a violation, However, noises do not nec-
essarily need to exceed those noise level limifs to be
considered unnecessary or unusual so asto cause dis-
comfort or annoyance to persons iu the area. {Code

1965, § 11D-04.)

8.44.050 Base ambient noise level.

All ambient noise measurements shall commence
at the base ambient noise levels in decibels within the
respective times and zones as follows:

Decibels Time Zone Use
45 dB(A) 10:00 pan, — Residential
) 7:00 a.n,
55 dB(A) 7:00 am. — Residential
. 10:00 p.m.
75 dB(A) Anytime Industrial and
commercial

Actual decibel measurements exceoding the levels
set forth hereinabove at the times and within the
zones corresponding thereto shall be employed asthe
“base ambient noise level” referred to in this chapter.
Otherwise, no ambient noise shalt be deemed to be
less than the above specified levels. (Code 1965,
§ 11D-05.)

8.44.060 Exterior noise level measurement.
Except as otherwise specifically provided herein,
all reference to “exterior noise” or “exterior noise
levels” as used in this chapter shall be as measured at
any point relative to the closest point of the source of
the noise at the property line of the complaining
party. Measurements will not be made during ex-
traordinaty times, such as during the movement of a
nearby train ot airplane, (Code 1965, § 11D-06.)

8.44.070 Maximum residential noise levels,
No noise level shall exceed the following for the
duration periods specified:

_ Maximum
Noise Level Exceeded Duvation Period
5 dB(A) above BANL 15 minutes any hour
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8.44.080

Maximum
Noise Level Exceeded Duration Period
10 dB(A) above BANL 5 minutes any hour
15 dB(A) above BANL 1 minute any hour
20 dB(A) above BANL Not permitted

(Code 1965, § 11D-07.)
8.44.080 ' Maximum nonresidential noise
levels,

Any provision contained herein to the contrary
notwithstanding, no exterior noise level shall exceed
the base ambient noise levels (BANL) for nonresi-
dential land uses set forth in any development
agreement applicable to such development or as oth-
erwise specifically set forth in any development stan-
dard which is by its terms enforceable by the city
against the noise maker. (Code 1965, § 11D-08.)
8.44.090 Noises prohibited—Unnecessary
. noise standard.

Any other provision of this chapter notwithstand-
ing, the following acts are expressly prohibited as a
violation of this chapter. Such acts are hereby ex-
pressly declared to be loud, unusual and unnecessary
noises in violation of this chapter. namely:

A. Horns, signaling devices, etc. The sounding
of any horn or signaling device on any automobile,
motorcycle, streetcar or other vehicle on any street or
public place of the city, except as a danger warning,
Back-up beepers may be sounded consistent with the
maximum duration periods set forth in Section
8.44.080 of this chapter, The creation by means of
any such signaling device of any nareasonably loud
or harsh sound and, the sounding of any such device
for an unnecessary and unreasonable period of time,
For the purposes of establishing an vnnecessary and
unreasonable period of time with respect to automo-
bile anti-theft alarm devices, such alarm shall not
sound in excess of fifleen minutes.

B. Radios, televisions and stereos, etc. It shall
be unlawful for any person, without special permit or
as may otherwise be provided in this ordinance code,
to play, use, operate or permit to be played, used or
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operated, any radio, television set, musical instru-
ment, phonograph, stereophonic equipment, jukebox
or other machine or device, for producing, reproduc~
ing or amplifying sound at such sound levels as to
cause the sound level to excoed forty dB(A) as meas~
ured within the residence of any complaining person,

C. - Loudspeakers, amplifiers for advertising.
The using, operating or permitting to be played, used
or operated of any radio receiving set, musical in-
strument, phonograph, loudspeaker, sound amplifier
or other machine or device for the producing or re-
producing of sound which is cast upon the public
streets in such manner as to exceed the maximum
exterior noise level permitted under this chapter.

D. Animals, fowl, cte. It is unlawful for any per-
son to keep or allow to be kept, or suffer or permit
any animal to remain upon the premises under the
control of such a person, when such animal habitu-
ally barks, whines or makes loud and unusual noises
in such a manner as to disturb the peace and quiet of
the neighbors surrounding or in the vicinity of such
premises, or whose barking or howling or other
sound or cry interferes with any person of ordinary
sensitiveness in the reasonable and comfortable en-
joyment of life and property. This provision shall not
apply to farm animals within any zone where such
farm animals are permitted by this ordinance code.

E. Construction, landscape maintenatce or re-
pair. '
1. It shall be unlawful for any person to engage
in or permit the generation of noise related to land-
scape maintenance, construction including erection,
excavation, demolition, alteration or repair of any
structure or improvement, at such sound levels, as
measured at the property line of the nearest adjacent
occupied property, as to be in excess of the sound
levels permitted under this chapter, at other times
than between the hours of 7:00 A.M. and 6:00 P.M.
The person engaged in such activity is hereby permit-
ted to exceed sound levels otherwise set forth in this
chapter for the duration of the activity during the
above described hours for purposes of construction.
However, nothing contained herein shall permit any
person to cause sound levels to at any time exceed
fifty-five dB(A) for intervals of more than fiftcen
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minutes per hour as measured in the interior of the
nearest occupied residence or school.

2. Construction related noise as defined in sub-
section (E)(1) immediately above, may take place
outside the time period set forth in subsection (E)(1)
and above the relative sound levels in case of urgent
nhecessity in the interest of public health and safety,
and then only with the prior permission of the build-
ing inspector. Such permit may be granted for a pe-
riod not to exceed three days or until the emergency
ends, whichever is less. The permit may be renewed
for periods of three days while the emergency con-
tii_mes.

3. Ifthe building official should determine that
the public health and safety will not be impaired by
the construction related noise, the building inspector
may issue a permit for construction within the hours
of 6:00 P.M. and 7:00 A.M., upon application being
made at the time the permit for the work is awarded
or during the progress of the work. The building offi-
cial may place such conditions on the issuance of the
permit as to him or her shall seem appropriate to
maintain the public health and safety.

- ¥. Machinery, equipment, fans and air condi-
“tioning. It shall be unlawful for any person to oper-
ate, cause to operate or permit the operation of any
machinery, equipment, device, pump, fan, compres-
sor, air conditioning apparatus or similar mechanicat
device, including the use of any steam shovel, pneu-
matic hammer, derrick, steam or electric hoist,
blower or power fan, or any internal combustion en-
gine, the operation of which causes noise due to the
explosion of operating gases or fluids, or other appli-
ance, in any manner so as to create any noise which
would cause the noise level at the property line of the
property upon which the equipment or machinery is
operated to exceed the base ambient noise Ievel by
five dB(A).

G. Motor driven vehicles. Tt shall be unlawfil
for any person to operate any motor driven vehicle
within the city that, due to the nature of the operation
of the vehicle, or due to the operating condition of
the vehicle, or due to any modification made to the
vehicle, in such manner as to exceed noise levels set
forth in Section 8.44.050 hereof. ‘
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8.44.090

1.  Exhaust. It shall be unlawful for any person
fo discharge into the open air the exhaust of any
steam engine, stationary internal combustion engine,
motorboat or motor driven vehicle except through a
muffler or other device which will effectively prevent
loud or explosive noises therefrom.

H. Notwithstanding any other provisions ofthis
chapter and in addition theteto, it shall be unlawfuil
for any person to willfully make or continue, or cause
to be made or continued, any loud, unnecessary and
vnusual noise which disturbs the peace or quiet of
any neighborhood or which causes discomfort or an-
noyance o any teasonable person of normal hearing
sensitivity residing in the area. The standard which
may be considered in determining whether a viola-
tion of the provisions of this section exists may in-
clude, but not be limited to, the following:

1. The level of noise;

2.  Whether the nature of the noise is usual or
unusual; )

3.  Whether the origin of the noise is natural or

uimatural;

4. The level and intensity of the background
noise, if any;

5. The proximity of the noise to residential
sleeping facilities; :

6. The nature of the zoning of the area within
which the noise emanates;

7.  The density of the inhabitation of the area
within which the noise emanates;

8. The time of the day and night the noise oc-
curs;
9.  Whether the noise is recurrent, intermittent,

or constant;

10. The duration of the noise; and

11. Whether the noise is produced by a commer-
cial or noncommercial activity.

I.  No person shall use or operate a radio, tape
player, tape recorder, record player, television or
similar device in a vehicle on a strest, which is audi-
ble to a person of normal hearing sensitivity, more
than twenty-five feet from said vehicle. (Code 1965,
§ 11D-09.) :
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3.44.100

8.44.100 Application between zones.

In applying the regulations set forth in this chap-
ter, each source of noise shall be subject only to such
regulation as shall apply to the zone, including any
designated truck route, within which it is located. A
use lying adjacent to a zone with a more restrictive
noise requirement hereunder shall not be required to
conform to that more restrictive requirement. For
purposes of this subsection, “zone” shall be as util-
ized in Title 17 of the Banning Ordinance Code.
(Code 1965, § 11D-10.)

8.44.110 Manner of enforcement.

A. Upon the occurrence of an alleged violation
of this chapter or any provision contained herein, the
alleged violator shall be issued a written notice to
appear before the abatement hearing officer de-
scribed in Chapter 8.48 of this Code. Such notice
may be issued by any person authorized to issue a
notice for violation of any provision of this Code.

B. Thenotice shall set forth the section alleged
to have been violated, the manner of the violation
and the date and time of such violation, The notice
shall otherwise be in the form and served in the man-
ner and within the time set forth in Chapter 8.48 of
this Code. The alleged violator shall be given notice
and the opportunity to appear at the hearing and there
show cause why the alleged violation should not be
found to constifute a nuisance,

C. The abatement hearing officer shall hear the
matter and shall make a determination of the exis-
tence of a nuisance as for any matter heard pursuant
to Chapter 8.48. The alleged violator shall thereafter
be given notice of the determination of the abatement
hearing officer in the manner provided by this chap-
ter.

D. An appeal from a determination of the
abatement hearing officer shall be taken in the man-
ner provided in Chapter 8.48 of this Code.

E. Thepolice depatrtment shall have the power
and duty to enforce the following noise control pro-
visions of this Code: Section 8.44.090(H) and Sec-
tion 8.44.090() of this Code. Any person found to be
in violation of Section 8.44.090(H) and Section
8.44.090(T), shall be deemed guilty of a misdemeanor
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and, upon conviction thereof, shall be fined in an
amount not exceeding one thousand dollars, or be
imprisoned in the county jail for a period of not ex-
ceeding six months, or by both fine and imprison-
ment. Each day such violation is committed or per-
mitted to continue shall constitute a separate offense
and shall be punishable as such hereunder. (Code
1965, § 11D-11.)

8.44.120 Violation a misdemeanor.

Any person violating any determination of the nui-
sance abatement board issued under this chapter shall
be deemed guilty of a misdemeanor and, upon con-
viction thereof, shall be fined in an amount not ex-
ceeding one thousand dollars, or be imprisoned in the
city or county jail for a period not exceeding six
moriths, or by both such fine and imprisonment. Each
day such violation is committed or permitted to con-~
tinue shall constitute a separate offense and shail be
punishable as such hereunder. (Code 1965, § 11D-
12.)

8.44.130 Additional remedy—Injunction.
As an additional remedy, the operation or mainte-

‘nance of any device, instrument, vehicle or machin-

ery in violation of any provision hereof and which
causes discomfort or annoyance to reasonable per-
sons of normal sensitiveness or which endangers the
comfort, repose, health or peace of residents in the
area shall be deemed, and is declared to be a public
nuisance and may be subject to abatement summarily
by a restraining order or injunction issued by a court
of competent jurisdiction, (Code 1965, § 11D-13.)

8.44.140 Fees, _
A foe shall be set as determined by resolution of
the city council. (Code 1965, § 11D-14.)
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CITY COUNCIL

PUBLIC HEARING
DATE: September 11, 2012
TO: City Council
FROM: Zai Abu Bakar, Community Development Director

SUBJECT: Amendment to Municipal Code Chapter 8.48 regarding Reasonable Time
Frame for Notice of Violations of the Municipal Code and Zoning Code and
Minor Code Clean-up

RECOMMENDATIONS: That the City Council adopt Ordinance No. 1455 amending the
Municipal Code Chapter 8.48 regarding reasonable time frame for providing a notice of violations
of the Municipal and Zoning Codes to the owners of property in the City of Banning and also minor
clean-up to Chapter 8.48,

BACKGROUND: On June 26, 2012, the City Council adopted a policy providing a reasonable
time frame as it relates to notice of violations of the Municipal and Zoning Codes to property
owners in the City of Banning. The purpose of the attached Ordinance is to codify the policy
into the City’s Municipal Code for ease of implementation. Additionally, it is necessary to
amend Chapter 8.48 for minor clean-up purposes to make the code more clear.

PUBLIC HEARING NOTICE: The public hearing notice regarding this Municipal Code
Amendment was published in Record Gazette on August 31, 2012. As of the writing of this staff
report, City staff has not received any comments from the public. '

FISCAL DATA: The cost of providing a notice is recovered through invoicing for the services
performed, issuance of the administrative citation subsequent to failure to remedy the violations
of the Municipal Code and Zoning Code, or through recordation of a lien on property.

REVIEWED BY:
“~Zai AbuBakar (Fune Overholt
Community Development Director Deputy City Manager/

Administrative Services Director
APPROVED BY:

4

Andy Takaty~
~City Manager

Attachment: Ordinance No. 1455
Exhibit “A” Municipal Code Chapter 8.48 - Nuisances
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ORDINANCE NO. 1455

AN ORDINANCE OF THE CITY COUNCIL. OF THE CITY OF BANNING,
CALIFORNIA AMENDING CHAPTER 848 (NUISANCES) OF THE BANNING
MUNICIPAL CODE REGARDING A TIME FRAME FOR PROVIDING REASONABLE
NOTICE FOR VIOLATIONS OF MUNICIPAL AND ZONING CODES

WHEREAS, Chapter 848 of the Banning Municipal Code provides regulations
regarding properties that are in violation of the Municipal and Zoning Code and abatement of
properties in the City of Banning that are designated as public nuisances; and

WHEREAS, the City desires to amend Chapter 8.48 of the Banning Municipal Code to
address the time frame for reasonable notice to abate the public nuisance to protect public health,
safety, and welfare of the community and also to do minor clean-up within the Chapter; and

WHEREAS, on August 31, 2012, the City published a public hearing notice regarding
this amendment to the Municipal Code in the Record Gazette newspaper in compliance with
state law; and

WHEREAS, on September 11, 2012, the City Council held a public hearing notice at
which time interested persons had an opportunity to testify in support of, or opposition to
proposed amendment to the Municipal Code; and

WHEREAS, the City Council has carefully considered all pertinent documents and the
staff report offered for this amendment to the Municipal Code as presented at the public hearing
held on September 11, 2012.

NOW THEREFORE, BE IT HEREBY ORDAINED by the City Council of the City
of Banning as follows:

SECTION 1: FINDINGS.

The proposed amendment to the Municipal Code is to implement a reasonable time frame for
providing adequate notice to protect health, safety, and welfare of the community,

Findings of Fact: That the amendment to Chapter 8.48 of Banning Municipal Code is to
provide a timeline for reasonable notice to abate nuisances on properties that are maintained
confrary to the Municipal and Zoning Codes to protect public health, safety, and welfare of
the community consistent with the goals and policies of the General Plan. The 10-day
minimum notice to comply and abate the public nuisance is a reasonable time frame for
providing a notice. Additionally, minor code clean-up to Chapter 8.48 is necessary for the
ease of implementation.

SECTION 2: MUNICIPAL CODE AMENDMENT.

Add a New Section 8.48.385 Service of Notice — Time Frame for Reasonable Notice as
follows:

Ord. 1455
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“Notice of Violation/Notice to Abate shall be provided with a minimum of 10-calendar
day notice to the person(s) responsible for the violations of the Municipal Code and Zoning
Code. Service of Notice to Persons to be Served and Manner of Service shall be provided
consistent with Sections 8.48.390 and 8.48.400, respectively.”

Amend Section 8.48.330 Cultivation or Manufacture of Drug as follows:
“Section 8.48.330 Cultivation, Manufacture, or Sales of Drugs.

Any real or personal property utilized in the manufacture, cultivation, sales, or storage of
any drug which is illegal under any State or Federal law, including marijuana, is declared a
nuisance.”

All existing Sections in Chapter 8.48 shall remain intact.
SECTION 4: SEVERABILITY.

If any section, subsection, sentence, clause, or phrase of this ordinance is for any reason held to
be invalid or unconstitutional by a decision of any court of competent jurisdiction, such decision
will not affect the validity of the remaining portions of this ordinance. The City Council hereby
declares that it would have passed this ordinance and each and every section, subsection,
sentence, clause, or phrase not declared invalid or unconstitutional without regard to whether any
portion of the ordinance would be subsequently declared invalid or unconstitutional.

SECTION 5: EFFECTIVE DATE.

This Ordinance shall take effect thirty (30) days after its second reading in accordance with
California law.

PASSED, APPROVED, AND ADOPTED this___ dayof , 2012,

Don Robinson, Mayor
City of Banning

APPROVED AS TO FORM AND
LEGAL CONTENT:

David J. Aleshire, City Attorney
Aleshire & Wynder, LLP
City of Banning, California

Ord. 1455
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ATTEST:

Marie A. Calderon, City Clerk

CERTIFICATION:

I, Marie A. Calderon, City Clerk of the City of Banning, California, do hereby certify that
Ordinance No. 1455 was duly introduced at a regular meeting of the City Council of the City of
Banning, held on the day of , 2012, and was duly adopted at a regular
meeting of said City Council on the __ day of , 2012, by the following vote,
to wit:

AYES:

NOES:

ABSENT:

ABSTAIN:

Matie A. Calderon, City Clerk
City of Banning
Banning, California

Ord. 1455
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Municipal Code Chapter 8.48 — Nuisances
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Sections:

8.48.010
8.48.020

8.48.030
8.48.040
8.48.050
8.48.060
8.48.070
8.48.080
8.48.090
8.48.100

8.48.110
8.48.120
8.48.130
8.48.140
8.48.150
8.48.160
8.48.170
8.48.180
8.48.190
8.48.200
8.48.210
8.48.220
. 8.48.230
8.48.240
8.48.250
8.48.260
8.48.270
8.48.280
8.48.290
8.48.300
8.48.310

8.48.320
8.48.330

Chapter 8.48

NUISANCES*

Article 1.

Nuisance
Definitions.
Violations deemed public
nuisances,
Penalty.
Refuse and waste defined.,
Five hazard.
Unsanitary animals,
Sewage on ground,
Building codé viclations.
Zoning ordinance vielations.
Parking or placement on private
property for purpose of sale.
Graffiti,
Polluted water.
Stagnant water.
Insects—Vermin,
Noisy animals,
Tree irimming.
Infested trees.
Privies.
Signs.
Obsiruction to water.
Property maintenance.
Smoke and soot.
Internal combustion engines.
Salvage materials,
Attractive nuisances.
Houschold fixtures.
Clotheslines.
Materials stored on roofs.
Discarded materials,
Overgrown plants.
Lack of water and electricity to
occupied residential unit.
Operation of private water well.
Cultivation or manunfacture of
drugs.
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8.48.340

8.48.350
8.48.360
8.48.370
8.48.380
8.48.390
8.48.400

8.48.410

Abandened, wrecked,
dismantled, or inoperative
vehicles.

Article I,

Inspection
Right of eniry.
Immediate hazard.
Report of findings.
Notice to abate public
mrisance—Notice of pendency.
Service of notice—Persons to be
served.
Service of notice—Manner of
service,
Service of notice—Proof.

Axticle 1.

Abatement—Hearing on Abatement

8.48.420

8.48.430

8.48.440

8.48.450

8.48.460

8.48.470

8.45.480

8.48.490
8.48.500

- 8.48.510

8.48.520
8.48.530
8.48.540

8.48.550
8.48.560

Voluuntary abatement by
property owaer.

Request for hearing before
nuisance abatement hearing
officer.

Nuisance abaterient hearing
officer.

Notice of hearing to abate
public nuisanee,

Heariug en abatement—
Content of testimony.

Hearing on abatement—
Procedure.

Hearing on abatement—
Decision.

Order to abate public nuisance.
Conditional ase permits.
Order to abate—Service.
Abatement by properfy owier.

. Abatement by the city.

Appesl.

Article IV,
Cost Recovery

- Nuisances—General.

Nuisance shatement,
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8.48.010

8.48.570 Nuisance abatemenit lien.
8.48.580 Special assessment.
8.48.590 Graffiti abatement—General
provisions.
8.48.600 Graffiti—Nuisance abatement
ten.
8.48.610 Graffiti—Special assessment,
8.48.620 General penalty,
Article V.
General Provisions
" 8.48.630 Unlawful interference.
8.48.640 Nonliability of city.
8.48.650 Annual veview of abated

residential yental units.

*  Prior ordinance history: Ord, No. 969.

Article L
Nuisance

8.48.010 - Definitions,
For purposes of this chapter, words and phrases
* designated herein shall have the following meanings:
“Building official” means the building official of
the city, and, for all provisions of this chapter except
Section 8.48.480, his authorized agents, assistants,
deputies or representatives.

“Chief” means the chief of the fire department of
the city, and, for all provisions of this chapter except
Section 8.48.480, his or her authorized agents, assis-
tants, deputies or representatives. '

“City” means the City of Banning, California.

“City council” means the city council of the city.
- “City manager” means the city manager of the
city, and, for all provisions of this chapter except
Section 8.48.480, his or her authorized agents, assis-
tants, deputies or representatives.

“Code enforcement manager” means the code en-
forcement manager of the city, and, for all provisions
of this chapter except Section 8.48.480, his or her
authorized agents, assistants, deputies or representa-
tives.. '

“Health officer” means the official of the city or
the county of Riverside responsible for the enforce-
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ment of laws, ordinances, rules and regulations of the
state, county and city relating to the public healih,
sanitation, food handling and environmental health
including his or her anthorized agents, assistants,
deputies or representatives,

“Heating officer” means the abatement hearing
officer created by this chapter. )

“Official” means any officer or official authorized
to take action with respect to the abatement of a nui-
sance on behalf of the city, including the building
official, chief, city manager, health officer, code en-
forcement manager and their designees.

“Public nuisance” means an act or condition, as

specifically set forth herein or otherwise, which -

poses a danger to the health, welfare or safety of the
community or neighborhood, or is indecent or offen-
sive to the senses or an obstruction to the free use of
property, so as to interfere with the comfortable en-
joyment of life or property, or unlawfully obstructs

‘the free passage or use in a customary manner of any

public park, street, stream or highway. A “public nui-
sance” affects at the same time the entire community
or neighborhood or any considerable number of per-
sons although the extent of the annoyance or damage
inflicted upon individuals may be unequal. (Code
1965, § 11C-1.)

8.48.020 Violations deemed public
anisances,

A, Theprovisions of this section are applicable
to all property throughout the city, wherein any con~
ditions, uses or activities hereinafter specified are
found to exist. This section shall not be applicable to
any condition which would constitute a violation of
this chapter but which is duly authorized under the
Municipal Code or any applicable state or federal
law. ‘

B. The list of activities, uses of property and
conditions of property declared to be a public nui-
sance pursuant to this section is not intended to be
exclusive. The city council expressly reserves fo it-
self the right to declare other and additional activi-
ties, uses of property, and conditions of property to

be nuisances subject to abatement pursuant to this _

title or by any other means aunthorized by law.
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C. Every owner, tenant, occupant, agent, person
having charge or possession of any premises or prop-
erty, lessee or holder of any possessory interest of
real property within the city is required to maintain
such property as not to violate the provisions of this
section. The owner of the property shall remain liable
for violations hereof, regardless of any contract or
agreement with any third party regarding such prop-
erty or the occupation of the property by any third
party. Every successive owner of property who ne-
glects to abate a continuing nuisance upon, or in the
use of, such property, created by the former owner, is
liable therefor in the same manner as the one who
first created it. (Code 1965, § 11C-2)

8.48,030 Penalty.

. The owner, lessee, occupant, tenant or other per-
son having charge or control over any premises,
property, land or structure constituting a public nui-
sance as defined in this Code, shall be guilty of a
misdemeanor, conviction of which shall be punished
by a fine not exceeding one thousand dollars or im-
prisonment for a term not exceeding sig months, or
by both such fine and imprisonment. However, the
city attorney or city prosecutor is authorized to file or
charge any such violation as either amisdemeanor or
infraction or reduce any charge filed as a misde-
meanor to an infraction. Every day of such violation
shall constitute a separate offense. (Ord. No. 1381,

§11)

.8.48.040 .Refuse and waste defined,

“Refuse and waste matter” is defined for the pur-
pose of this chapter as unused or discarded matter or
material, and which consists of such matter and mate-

' rial asrubbish, refuse, debris, and matter of any kind,

including but not limited to rubble, asphalt, concrete,
plaster, tile, rocks, bricks, soil, building materials,
crates, cartons, containers, boxes, machinery or parts
thereof, scrap metal and other pieces of metal, fer-
rous or nonferrous, furniture or parts thereof, trim-
mings from plants or trees, cans, bottles and barrels,
Refuse and waste matter as defined, which by reason
of its location and character is unsightly, or poses a
threat of fire or vermin infestation and interferes with

8.48.030

the reasonable enjoyment of property by neighbors,
detrimentally affects property values in the surround-
ing meighborhood or community, or which would
materially hamper or interfere with the prevention or
suppression of fire upon the premises is declared a
public nuisance. (Code 1965, § 11C-3.)

8.48.050 Fire hazard.

All weeds, grasses, trees, rubbish, or any material
growing upon private property within the city which
by reason of their size, manner of growth and loca-
tion constitute a fire hazard to any building, im-
provements, crops or other property, and weeds and
grasses which when dry, will in reasonable probabil-
ity constitute a fire hazard are declared a public nui-
sance. (Code 1965, § 11C-4.)

8.48.660 Unsanitary animals,

Any animals, fowl, or birds which, with concur-
rence of the city’s animal control officer are kept or
permitted to be kept in foul, offensive, obnoxious,
filthy or unsightly conditions on any premises are
declared a public nuisance. (Code 1965, § 11C-5.)

8.48.070 Sewage on ground.

It is declared a nuisance to permit any part of the
contents of any privy vault, cesspool, septic tank,
water closet, urinal, pipe, sewer line, or any sewage,
slop water or any other filthy water, matter or sub-
stance, to flow or discharge upon the ground or upon
the surface of any lot or premises, or in any public
street or other public place. (Code 1965, § 11C-6.)

8.48.080 Building cede violations.

All buildings, structures, or appendages, both
permanent and temporary, maintained in violation of
the uniform building codes adopted by the city, or
subject to any ofthe following conditions are de-
clared a public nuisance:

A. Buildings or structures, or parts thereof, not
completed within a reasonable time as per the deter-
mination of the city’s building official and for which
the permit for such construction has expired;

B. Unoccupied buildings which are open to or
unsecured from intrusion by persons, animals or the

(Baaning Supp. No. 12, 4-08)
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8.48.090

elements or which are boarded up by a method or by
use of materials not approved by the city. Such
methods and materials shall be as set forth in the
policies of the code enforcement department;

C. Fences or walls in a hazardous condition, or
which are in disrepair, or which hinder free access to
public sidewalks;

D. Broken windows constiiuting hazardous
conditions or inviting trespassers;

E. Any violation listed in the State Housing
TLaw at Section 17920.3 of the California Health and
Safety Code, or any amendment thereto. (Code 1965,
§ 11C-7.)

8.48.090 Zoning ordinance violations.

Any buildings, sign or othér structure set up,
erected, constructed, altered, enlarged, converted,
moved or maintained contrary to the provisions of
the city’s zoning ordinance, as amended, and any use
of land, building, or premises established, conducted
or operated or maintained contrary to the provisions
of the city’s zoning ordinance, as amended, is de-
clared a public nuisance. (Code 1965, § 11C-8.)
8.48.100 Parking or placement on private
property for purpose of sale,

A. Parking, setting down, or placing of any
item(s), upon or within the limits of a parcel of land,
that is vacant or upon which are present only vacant
structure(s), by any person other than the owner of
such parcel, under such circumstances as to present
an offer of the item(s) for sale, when the offer of sale
of the ifem(s) is to open to observation by persons
who are within the public right-of-way, and when
such offer of sale is contrary to the provisions of this
Code including the city’s Zoning Code, is declared a
nuisance.

B. The owner or person in possession and con-
trol of such item(s) constituting a nuisance under this
section who fails to comply with any written or other
order o abate any such public nuisance shall, on the
first such violation be guilty of an infraction and shall
be subject to a fine not to exceed one hundred dol-
lars; a fine not to exceed two hundred dollars shall be
imposed upon conviction for a second violation of

(Banning Supp. No, 12, 4-08)
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the same offense within one year shall constitute a
misdemeanor punishable by a fine not to exceed one
thousand dollars, six months in jail or both such fine
and imprisonment. Every day of such violation shall
constitute a separate offense.

C. Forpurposes of this section, “item” shall in-
clude, but is not limited to, any antomobile, automo-
tive part or accessory, trailer, any and all food items,
decorative plant, toy, furniture, equipment, house-
ware, textile, clothing, jewelry, firewood, or art.
(Code 1965, § 11C-8.1.)

8.48.110 Graffiti.

Graffiti which is visible from adjacent properties
or from a public street or right-of-way is declared a
public nuisance. (Code 1965, § 11C-9.)

8.48.120 Polluted water.
“Polluted water” is defined for the purpose of this
chapter as water contained in a swimming pool, pond

or other body of water, which contains any of the .

following: organic matter conducive to bacterial
growth including algae, remains of insects, remains
of deceased animals, reptiles, rubbish, refuse and
waste matter, debris, papers, or any other foreign
matter or material which, because of its nature or lo-
cation, constitutes an unhealthy, unsafe or unsightly
condition. Any swimming pool, pond or other body
of water which is abandoned, unattended, unfiltered,
or not otherwise maintained, resulting in the water
becoming polluted as defined, is declared a public
nuisance. (Code 1965, § 11C-10.)

8.48.130 Stagnant water.
Any premises maintained so as to cause the accu-
mulation of stagnant or still water, or any other con-

—— ——~dition which harbors and breeds mosquitoes or any

other poisonous or objectionable insect is declared a
public nuisance, (Code 1965, § 11C-11.)
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3.48.140 Insects—Vermin,

Any building, vacant lot, premises, vehicle, or
place maintained in such a manner as to permit the
breeding or harboring therein or thereon of flies,
bedbugs, cockroaches, black widow spidets, lice,
fleas or any other vermin is declared a public nui-
sance. (Code 1965, § 11C-12.)

8.48.150 Noisy animals.

Any animal or fow] kept, maintained or permitted
to remain on any lot or parcel of land which by any
sonnd or cry disturbs the peace and commfort of any
neighbothood, or interferes with one or more persons
in the reasonable and comfortable enjoyment of life
and property is declared a public nuisance. (Code
1965, § 11C-13.)

8.48.160 Tree trimming,

Accunmulations of limbs, branches, prunings,
trimmings, stamps and parts of domestic or culti-
vated fruittrees, cut, removed, fallen or severed fiom
such trees are declared a public nuisance. (Code
1965, § 11C-14.)

8.48.170 Infested trees.

Any fiuit tree or ornamental tree or shrub infested
with red, yellow, or black scale, mistletoe, mealy bug
or other insect pests or diseases detrimental to agri-
cultural crops, as determined by the Riverside agri-
cultural commuissioner, is declared a public nuisance.
{Code 1965, § 11C-15.)

8.48.180 Privies.

Any privy vault maintained in violation of this
Code is declared a public nuisance. (Code 1965,
§ 11C-16.)

8.48.190 Signs.

Every sign or advertising siructure subject to any
of the following conditions is declared a public nui-
sance:

A. The sign or advertising structuro was unlaw-
fully erected on public or private property, or de~
clared to be hazardous or unsafe by the building offi-
cial;

8.48.140

B. The sign or advertising structure advertises

~or is related to events which have already taken

place;

C. The sign was legally erected, but its use has
ceased, or the structure upon which the display is
placed has been abandoned by its owner, not main-
tained, or not used to identify or advertise an ongoing
business for a period of ninety days or more;

D. Signs legally erected which later become
nonconforming as a result of the adoption of an ordi-
nance on which the amertization period provided by
the ordinance or other law has expired, and for which
conformance has not been accomplished, (Code
1965, § 11C-17.)

8.48.200 Obstruction to water.

Auny structure, fence, conduit, wall, tres, masonry,
pipe, lumber, or other material which obstructs or
constitutes a hazard to the free flow of water through
a ‘stream, drainage channel, or watercourse is de-
clared a public nuisance. (Code 1965, § 11C-18.)

8.48.210 Property maintenance,

Tt is unlawful and it is declared to be a public nui-

sance for any person owning, leasing, occupying, or
having charge or possession of any premises or prop-
ety within the city to maintain such propetty in such
a manner that any of the following conditions are
found to exist thereon:

A. The fatlure to secure and maintain against
public access all doorways, windows, and other
openings into vacant or abandoned buildings or struc-
tures;

B. Buildings or structures which are partially
destroyed, damaged, abandoned, or permitted to re-
main in a state of partial construction for more than
six months after the issuance of a building permit, or
any extension thereof;

C. Building exferior, roofs, landscaping,
grounds, walls, retaining and crib walls, fences,
driveways, parking lots, sidewalks, or walkways
which are maintained in such condition as to become
defective, unsightly, cracked or no longer viable;

D. Painted buildings and walls, retaining walls,
fences or structures that require repainting, or build-
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ings, walls, fences, or structures upon which the con-
dition of the paint has become deteriorated as to per-
mit decay, excessive checking, cracking, peeling,
chalking, dry rot, warping, ot termite infestation;

E.  Any building or structure, wall, fence, pave-
ment, or walkway upon which any graffiti, including
paint, ink, chalk, dye, or other similar marking sub-
stances, is allowed to remain for more than twenty-
four hours;

F.  Broken windows;

G, The accumulation of dirt, litter, feces, or de-
bris in doorways, adjoining sidewalks, walkways,
courtyards, patios, parking lots, Iandscaped or other
areas;

H. Exceptwhere construction is ocourring under
a valid permit, lumber, junk, trash, garbage, salvage
materials, rubbish, hazardous waste, refuse, rubble,
broken asphalt or concrete, containers, broken or ne-
glected machinery, furniture, appliances, sinks, fix-
tures or equipment, scrap metals, machinery parts, or
other such material stored or deposited on property
such that they are visible from a public street, alley,
or neighboring property;

L Temporary service bing or construction de-
bris storage bins stored in excess of fifieen days ona
public street or any front or side yard sefback area
without the express approval of the community de-
velopment director;

J. Refuse ortrash placed as to be visible from
neighboring properties or streets, except for those
times scheduled for collection, in accordance with
this Code;

K. Anypr operty with accumulations of grease,
oil, or other hazardous material on paved ot unpaved
surfaces, driveways, buildings, walls, or fences, or
from which any such material flows or seeps on to
any public street or other public or private property,
or which is likely to seep or migrate into the under-
ground water table;

L. Any front yard, parkway, or landscaped set-
back area which lacks turf, other planted material,
decorative rock, bark, or planted ground cover or
covering as to cause excessive dust or allow the ac-
cumulation of debris; .
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M. Any condition of vegetation overgrowth
which encroaches into, over, or upon any public
right-of-way, including but not limited to stroets, al-
leys, or sidewalks, as to constitute either a danger to
the public safety or property or any impediment to
public travel;

N, . Overgrown, dead, decayed, or hazardous
vegetation which:

- 1. May harbor rats, vermin, or other disease
carriers, . .

2. Is maintained as to cause an obstruction to
the vision of motorists or a hazardous condition to
pedestrians or vehicle traffic,

3. Counstitutes a fire hazard to any building, im-
provement, crop, or ofher property, ,

4.  Constitutes an unsightly appearance, or

5. Creates a danger or attractive nuisance fo the
public;

0. Land, which the topography or configuration
of which, in any man-made state, whether as a result
of grading operations, excavations, fill, or other al-
teration, infterferes with the established drainage pat-
tetn over the property or from adjoining or other
propetties which does or may result inn erosion, sub-
sidence, or surface water drainage problems of such
magnitude as to be injurious to public health, safety
and welfare or to neighboring properties;

P.  Any other condition declared by any state,
couaty, or city statute, Code, or regulation to be a
public nuisance; . -

Q. Aunybuilding, use or structure wherein one or
motre persons engage, o have engaged, in two or
more acts which are prohibited pursuant to the laws
of the State of California, the provisions of this Code
or any other penal ordinance of this city, including
but not limited to the following acts:

1.  Unlawful possession or use of controlled
substances;

2. - Prostitution;

3.  Gambling; or.

4.  Soljcitation for any unlawful conduct.
(Code 1965, § 11C-19,) :
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8.48.220 = Smcke and soot.

Auny excessive smoke, soot or cinders permiited to
be emitted from any engine, firebox, stove, furniace,
chimney or smokestack in a manner so as fo annoy
any resident of the neighborhood and which in the
opinion of the city’s fire marshal constitutes a fire
hazard, or to operate any engine or machinery using
fuel oil, emitting offensive odors, or smoke or soot
which extends to dwelling houses in the neighbor-
hood to such an extent as to render their occupancy
materially uncomfortable, or to interfere with the use

-and comfortable enjoyment of property is declared a

public nuisance, (Code 1965, § 11C-20.)

8.48.230 Internal combustion engines,

Any stationary internal combustion engine used,
ron, or otherwise operated within three hundred feet
of any private residence, roominghouse or lodging-
house without first obtaining the consent of all per-
sons residing within such distance is declared a pub-
lic nuisance; provided, that such consent shall be un-
necessary if the exhaust and noise therefrom is muf-
fled s0 as to prevent the emission of any excessive
soot, smoke or noise. This section shall not apply to
the use of generators during public emergencies.
(Code 1965, § 11C-21.)

8.48.240 Salvage materials,

Any lumber, junk, trash, debris, refuse, matter,
waste matter or other salvage materials, visible from
a public right-of~way or adjoining property is de-
clared a public nuisance, (Code 1965, § 11C-22.)

8.48.250 Attractive naisances.

It is unlawful and if shall be a public nuisance for
any person owning, leasing, occupying or having
charge or possession of any premises or property in
the city to maintain on any such premises or property
any condition that constitufes an afiractive nuisance,
ineluding but not limited to abandoned, broken, or
neglected equipment and machinery, pools, ponds,
excavations, abandoned wells, shafts, basements, or
other holes, abandoned refrigerators or other appli-
ances, abandoned motor vehicles, any unsound striic-
ture, or accumulated lumber, trash, garbage, debris,
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or {regetation which may reasonably attract children
to such abandoned or neglected conditions, (Code
1965, § 11C-23.)

8.48.260 Househeld fixtures.

Abandoned or discarded furniture, appliances,
play equipment or other household fixtures or other
equipment, stored so as to be visible from public
right-of-way or from adjoining property is declared a
public nuisance. (Code 1965, § 11C-24.)

8.43.270 Clotheslines.

Clotheslines in front or side yard areas of corner
lots or clothes hung to dry on walls, fences, trees,
bushes or carport areas whete such is viewable from
the public right-of-way are declared a public nui-
sance. (Code 1965, § 11C-25.)

3.48.280 Materials stored on roofs.

Materials or items of any type stored on roofs and
visible from the public right-of-way are declared a
public nuisance, (Code 1965,.§ 11C-26.)

8.48.290 Discarded materials, .

Gaibage or trash cans, containers or plastic bags
stored in front or side yards, visible from the public
right-of-way, or which cause offensive odots are de-
clared a public nuisance. (Code 1965, § 11C-27.)

8.48.300 Overgrowsn plants.

Any dead, decayed, diseased or hazardous trees,
hedges, weeds, shrubs and overgrown vegetation,
cultivated or uncultivated, which are likely to harbor
rats or vermin, which constitufes an unsightly ap-
pearance, which are detrimental to neighboring prop-
erties or property values, or which are grown over the
public right-of-way and impair vehicular or pedes-
trian traffic are declared a public nuisance. (Code
1965, § 11C-28.)

8.48.310 Lack of water and electricity to
occupied residential unit,

Any structure occupied as a residence to which a
regular and lawful flow of water, or to which a lawful
flow of electricity has not been provided for seventy-

Vi



8.48.320

two hours is declared a public nuisance. (Code 1965,
§ 11C:28.1)

8.48.320 Operation of private water welil.

In order to safeguard the quantity and quality of
the water supply, it is declared that any private water
well, whether for injection, extraction or observation,
established in the city after date of this chapter is a
nuisance wless otherwise agreed by the city and the
owner of the well prior to commencement of the
drilling of such well. This section shall supercede any
inconsistent provisions of Chapter 32A of the Ban-
ning Ordinance Code, (Code 1965, § 11C-28.2.)

-Cultivation or manufacture of
drugs.

Any real or personal property utilized in the manm-
facture, cultivation or storage of any drug which is
illegal under any law of the state, including mari-
juana, is declared a nuisance. (Code 1965, § 11C-
28.3.)

8.48.330

8.48.340 Abandoned, wrecked, dismantled,
or inoperative vehicles.

It is unlawful and it shall be a public nuisance for
any person owning, leasing, occupying or having
charge or possession of any premises or property in
the city to permit, accumulate or store on such prem-
ises or property (not including highways) any aban-
doned, wrecked, dismantled, or inoperative vehicle,
except as expressly provided in the Municipal Code
or any applicable state or federal law. (Code 1965,

§ 11C-28.4.)

Article I
Inspection
8.48.350 Right of eniry.
Except as set forth at Section 8.48.520 of this
chapter:

A. When it is necessary to make inspections fo
enforce the provisions of this Code, or when the
building official, chief, health officer or city manager
has reasonable cause to belicve that there exists in a
building or upon a premises a condition which is con-
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trary to or in violation of this Code and which is a
public nuisance as defined by this Code, the building
official, chief, health officer or ¢city manager may
enter the building or premises at reasonable times to
inspect or to perform the duties imposed by this
Code. If such building or premises be occupied, or it
is reasonably apparent that the building or premises
are occupied, credentials shall be presented to the
occupant and entry requested. If it reasonably ap-
pears that such building or premises are abandoned,
the building official, chief, health officer or city
manager shall first make a reasonable effort to locate
the owner or other person having charge or control of
the building or premises and request entry.

B. If entry is refused, the building official,
chief, health officer or city manager shall obtain an
administrative warrant from the court to secureentry.
(Code 1965, § 11C-29.)

8.48.360 Immediate hazard.

A, - Any condition which poses an immediate
hazard to public health or safety shall be determined
and declared by the city manager, police chief, fire
chief or building official to be an immediate hazard.
In such event, the city manager, police chief; fire
chief, health officer or building official may take
immediate action to abate the hazard, without notice
to the owner of the premises involved, or any other
interested person, and without the tiecessity of 2 hear-
ing thereon by the hearing officer or the city council
prior to such action, However, such immediate action
shall be limited fo such action as the city manager,
police chief, fire chief, health officer or building offi-
cial deems reasonably necessary in his or her discre-
tion to eliminate the immediate hazard ot to protect
persons and property from immediate injury or dam-
age. Any further action to abate a nuisance which
does not pose an immediate hazard to public health
and safety shall be taken only in accordance with the
procedures set forth in this chaptet,

B. Following such immediate abatement, notice
shall be given and an opportunity for appeal shall be
given as for any other abatement action herennder.
(Code 1965, § 11C-29.1.)
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8.48.370 Report of findings.

The building official, chief, health officer, or city
manager, acting either in ¢oncert or independently,
may examine, or cause to be examined, every build-
ing, structore, yard or other premises reported to the
official or to or by a city department head or his or
her designee as dangerous or damaged or which may
constitute a public nuisance, and upon examination
shall prepare a report of findings setting forth the
condition of the ptemises, and, if necessary, their
recommendation for abatement thereof. The report
shall remain available for review and inspection by
the legal or equitable owners of the property to which
it relates. (Code 1965, § 11C-30.) -
8.48.380. Notice to abate public nuisance—
Notice of pendency.

A.  If the building official, chief, health officer
or ¢ity manager finds that any premises, constitfutes a
nuisance and determines that city abatement thereof
is necessary to protect the public health, safety, or
welfare, the city manager shall cause to beprepared a
notice to abate public nuisance stating in detail the
conditions which render the premises a public nui-
sance, The city manager’s authority is designated to
the other officials as needed. The notice shall set
forth the street address, assessor’s parcel number or
other appropriate method of determining the location
of the nuisance. Such notice shall be in substantially
the following form:

NOTICE TO ABATE PUBLIC NUISANCE

To all persons having any interest in the
premises having assessor’s parcel number
and known and described
in the City of

as
Banning;:

Your attention is hereby called to the provi-
sions of Sections 5.52.010 through 5.52.030 and
8.48,010 through 8.48.650 of the Code of the

" City of Banning, California, on file in the office
of the City Clerk int City Hall located at 99 E.
Ramsey Street, Banning, California.
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" Pursuant to the provisions of said Sections,
you are hereby notified that certain unsafe, dan-
gerous, hazardous or obnoxious conditions have
been declared a public nuisance by the Building
Official, Fire Chief, Health Officer or City
Manager. A report of findings is attached hereto.

Said nuisance must be abated by the re-
moval or repair of said unsafe, dangerous, haz-
ardous or obnoxious conditions as follows:

Such actions of abatement must be com-
pleted within thirty days from the date of this
notice to avoid further abatement proceedings
against the owner, lessee, or occupant of the.
abovementioned property or structure, The
owner, lessee, or occupant shall notify the Code
Enforcement Manager when such abatement is

complete.
Right To Hearing
YOU HAVE TBE RIGHT TO A
HEARING REGARDING THE

REQUIREMENTS OF THIS NOTICE BY
FILING A WRITTEN REQUEST FOR
HEARING WITH THE CITY CLERK IN
ACCORDANCE WITH SECTION 8.48.430 OF
THE CITY CODE WITHIN 10 DAYS AFTER
THE DATE OF SERVING, MAILING,
PUBLISHING OR POSTING OF THIS
NOTICE TO ABATE PUBLIC NUISANCE,
WHICHRVER IS LATER.

Date:

City of Banning

B. The city manager shall also cause to be filed
a notice of pendency of administrative action in the



8.48.390

records of the county recorder respecting the prop-
erty. Such notice shall be in a form as acceptable to
the county recorder. (Code 1965, § 11C-31.)
8.48.390 Service of notice—Persons to be
_ served.

Copies of such notice shall be served upon each of
the following:

A.  The person, or persons, if any, occupying ot

inreal or apparent charge and control of the premises

involved; and )

B. The owner of the premises as shown on the
most recent equalized assessment roll or supplemen-
tal roll; and

C. Any other person or persons known by the
code enforcement manager to have an ownetship or
leasehold interest in the premises. (Code 1965,
§ 11C-32)

Service of notice—Manner of
service.

‘The notice shall be served as follows:

A.  The person, or petsons, if any, at least eight-
een years of age and occupying or in real or appatent
charge and control of the premises involved shall be
personally served if reasonably possible. If personal
service cannot with reasonable diligence be accom-
plished, then the notice shall be mailed, certified,
return receipt requested, to such persons at the ad-
dress of the premises.

B. The owner of the premises as shown on the
most recent equalized assessment roll or supplemen-
tal roll and any other person or persons actually
known by the code enforcement manager to have
ownership or leasehold interest in the premises shall
be personally served if reasonably possible. If per-
sonal service cannot with reasonable diligence be
accomplished, then the notice shall be mailed, certi-
fied, return receipt requested, to such persons at their
last known address.

C. If no address is reasonably attainable, then
the notice shall be mailed to such persons at the ad-
dress of the premises involved and the notice shall be
published in a daily newspaper circulated within the
city and one certified copy of the notice shall also be

8.48.400
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conspicuously posted on the premises at least ten
days before the end of the time period fixed for
abatement by the notice. (Code 1965, § 11C-33,)

8.48.410 Service of netice—Proof.

Proof of service of the notice and/or publishing
and posting thereof shall be documented at the time
of service by a declaration under penalty of pesjury
executed by the person effecting service, declaring
the time and manner in which such notice was given
and/or published and posted. He or she shall file such
declaration in the code enforcement manager’s office
and therewith any proof of mailing, publishing, or
posting, (Code 1965, § 11C-34,)

Article il
Abatement—FHearing on Abatement
8.48.420 Voluntary abatement by property
owner.

Any person may abate the nuisance by rehabilita-
tion, repair, removal, or demolition at any time
within the abatement period provided in the notice to
the property owner. Once advised of such abatement,
the city shall inspect the promises to verify that the
condition has been abated. This section does not
grant right of entry and control of premises to any
person not otherwise having such right. (Code 1965,
§ 11C-35.)
8.48.430 Request for hearing befere
nuisance abatement hearing
officer,

Within ten days of the service, mailing, publish-
ing, or posting of the notice to abate public nuisance,
whichever is later, the owner, lessee, or occupant in
control of the premises described in the notice to
abate may request a hearing before the nuisance
abatement hearing officer regarding the requirements
of the notice to abate. Such request shall be made in
writing, shall state the objections of the person filing
the request, shall state the interest in the property of
the person filing the request, the name and address of
all persons and businesses known to such applicant to
have an interest in the real property and shall be filed
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with the city clerk. The matter shall be assigned to
the nuisance abatement hearing officer and set for
hearing. The person filing the request shall be enti-
tled to one continuance of up to fourteen additional
days. The person filing the request, and all others
having interest in the premises, shall be notified of
the time and place of the hearing before the nuisance
abatement hearing officer by a notice of hearing to

abate public nuisance as set forth below. (Code 1965,

§ 11C-36.)
8.48.440 Nuisance abatement hearing
officer.

Any and all requests pursuant to Section 8.48.430
shall be heard by the nuisance abatement hearing of-
ficer who shall be the city manager ot his designee.
The decision of'the nuisance abatement hearing offi-
cer shall be final unless an appeal to the city planning
commission is filed pursuant to Section 8.48.540.
(Code 1965, § 11C-37)

Notice of hearing to abate publie
nuisance.

If a vequest for hearing is filed pursuant to section
8.48.430, a notice of hearing to abate public nuisance
shall be prepared in substantially the following form:

8.43.450

NOTICE OF HEARING TO ABATE
PUBLIC NUISANCE

To all persons having any interest in the
premises having assessor’s parcel number
and known and described
as _ - inthe City of
Banning: '

Notice is hereby given that you may appear
before the Nuisance Abatement Hearing Officer
at the hearing being held onthe _ day of

L, 20 , at City Hall lo-

. cated at 99 E. Ramsey Sireet, Banning, Califor-
nia, at AM./P.M., or as soon thereafier as’
the matter may be heard, on the appeal of
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from a finding by the City of Banning that cor-
tain ungafe, dangerous, hazardous or obnoxious
conditions exist on said premises, should be de-
clared a public nuisance and said nuisance
should be abated by removal or repair of said
unsafe, dangerous, hazardous or obnoxious con-
ditions,

Upon the Nuisance Abatement Hearing Of-
ficet’s finding that the same constitutes a public
nuisance, the nuisance shall be abated by the
City of Banning, in which case the cost of such
removal or repair and abatement shall be as-
sessed upon the premises on which said condi-
tions exist, and such costs will constitute a lien
upon such premises unless and until paid in foll
and shall alternatively be placed on the equal-
ized assessment roll as a special assossment
against the property.

The conditions upon said premises which
are afleged to cause them to be a public nuisance
are as follows:

Date:

Code Enforcement Manager
City of Banning
(Code 1965, § 11C-38.)
8.48.460 Hearing on abatement—Content
of testimony.
. The nuisance abatement hearing officer shall, at
the scheduled time as specified in the notice of hear-
ing to abate public nuisance, proceed to hear and

consider any relevant testimony or evidence offered
by the building official, chief, health officer, other
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8.48.470

officials or employees of the city or other qualified
witnesses, as well as the owner, a responsible person
in charge and confrol of the premises, his representa-
tives, a mortgagee or beneficiary under any trust
deed, lessee, any other person having any estate or
interest in such premises, and any other competent
person who may be present and desire to testify, re-
specting: i

A. The condition of the affected premises;

B. The estimated cost of abating the alleged
nuisance by repair or removal; and -

C.  Any other pertinent matters,

The nuisance abatement hearing officer may con-
{inue the hearing from time to time as he shall deem
advisable. (Code 1965, § 11C-39.)

8.48.470 Hearing on abatement—
Procedure. _

- The hearing shall be conducted iriformally, and the
technical rules of evidence shall not apply, except
that irrelevant and unduly repetitious evidence shall
be excluded. During the course of the hearing, the
hearing officer may visit and inspect any premises
involved in the proceeding and may receive oral tes-
timony of any sworn or unsworn witness. (Code
1965, § 11C-40.) '

8.48.480 Hearing on abatement—Decision.
Upon conclusion of the hearing, the nuisance
abatement hearing officer shall consider the evidence
presented and shall, make written findings of fact,
based upon the evidence, to support his or her deci-
sion and shall make his or her determination and
conclusion with respect to the alleged public nui-
sance. The ruling shall be made by the nuisance
abatement hearing officer within thirty days of the
close of such hearing, and copies theteof shall be
served upon all interested parties in the same manner
as set forth in Sections 8.48.390 through 8.48.410.
Failure of the owner or other persons having interest
in the affected premises to appear at or be repre-
sented at the hearing shall in no way affect the valid-
ity thereof, The ruling shall contain a notice that ap-
peal to the city planning commission, if desired, must
be sought by filing a notice of appeal with the city
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clerk within fifteen days from the date of the decision
in accordance with this chapter. (Code 1965, § 11C-
41.) ' :

8.48.490 Qrder to abate public nuisance,

If, from evidence received at the hearing, the nui-
sance abatement hearing officer determines that the
premises or any portions thereof are unsafe or dan-
gerous and a public nuisance, then he shall, by writ-
ten raling, order the nuisance abated, The order to
abate public nuisance shall set forth the following:

A. A statement of the particulars which render
the premises obnoxious or unsafe and a public nui-
sance;

B. A statement of the things required to be done
to abate the nuisance;

C. The time within which the work required to
abate must be commenced;

D. Areasonable time within which the required
abatement shall be completed; :

. E. Thatthe occupant, lessce, or other person in
possession or charge, or any mortgagee, beneficiary
under any deed of trust, or other person having inter-
est or estate in such premises, may at his own risk,
abate the nuisance;

F.  Thatappeal to the city planning comnmission,
if desired, must be sought by filing a notice of appeal
with the city clerk within fifteen days from the date
of the decision in accordance with Section 8.48.540.
(Code 1965, § 11C-42.)

8.48.500 Conditional use permits.

Any commercial use which is permitted, grand-
fathered, or not otherwise currently required to have
a conditional use permit to conduct its cutrent opera-
tions as of the effective date hereof, may be made
subject to the requirements to obtain a conditional
use permit for its continued operation by the nuisance
abatement heming officer upon finding by that hear-
ing officer that such use has been conducted in a
manner which is detrimental to the health, safety, or
welfare of the communify. Such findings are not re-
quired to be limited to violations of any specific pro-

visions of this Code, By way of this example, com- -

mercial uses include but are not limited to: motels,

7725



-

mini-marts, rentals of facilities in multifamily dwell-
ings. The requirements for a conditional use permit
may be imposed only after written notice to the
owner of the subject parcel and a public hearing be-
fore the hearing officer in the manner set forth in this
chapter for notice and hearing. (Code 1965, § 11C-
42.1.)

8.48.510 Order to abate—Service.

The city manager shall cause copics of the order to
abate to be posted upon the premises involved and
served inthe manner and upon the persons prescribed
in Sections 8.48.390 through 8.48.410, {(Code 1965,
§ 11C-43.) '

8.48.520 Abatement by property owner.

The property owner, lessee, occupant, or person
having charge or control of the property, may, at his
own expense, abate the nuisance as prescribed by the
order to abate prior to expiration of the abatement
period set forth in the order. I the nuisance has been
inspected by the representative of the city and has
been abated in accordance with the order, proceed-
ings shall be terminated. (Code 1965, § 11C-44.)

8.48.530 Abatement by the city.
Whenever no appeal has been taken for anotice to

" abate public nuisance or such notice or an ordet to

abate public nuisance upon a premiises, or any poition
thereof, has not been complied with within the time
set, the city manager shall have the power, in addi-
tion to any other remedy provided for in this chapter,
to:

A.  Cause the premises to be vacated until such
time as the nuisance has been abated;

B. Causethe nuisance upon the premises, or any
portion thereof, to be abated and the premises re-
stored to a safe condition. Immediately upon comple-
tion of such abatement, the city manager shall cause
a notice of such completion to be recorded in the of-
fice of the county recorder, Riverside County, state
of California. Nothing herein shall prevent the city
from contracting with an independent contractor to
perform such work as may be necessary to abate the
nuisance, (Code-1965, § 11C-45.) .
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8.48.549 - Appesal.

A. Whenever any person is aggtieved by any
final order of the hearing officer issued pursuant to
this chapter, such person may appeal to the planning
comimission the issuance of said order by filing a
written notice of appeal therefrom no later than fif-
teen days from the date of decision. A writien notice
of appeal shall be filed with the city cletk and shall
state the objections of the person filing the notice and
shall state the interest in the property of the person
filing the notice,

B. Thecity clerk shall set the matter for heating
at the next regular city planming commission meeting -
at least twenty-one days after the date of the mailing
of the notice of hearing on the appeal. The person
filing the appeal shall be entitled to one contintiance
of up to fourteen additional days. The city clerk shall
give notice of the time and place of the hearing be-
fore the planning commission to all interested parties
in the same manner as set forth in Sections8.48,390
through 8.48.410. The hearing shall be conducted de
novo. The planning commission may assign an ad
hoc committee to take evidence in the métter. The
decision of any such ad hoc cominittee shall be final.

C. Thehearingbefore the planning commission,
ot its assigned ad hoc committee shall be conducted
in a manner consistent with the provisions of Sec-
tions 8.48.460 and 8.48.470. After the hearing, the
planning comumission may, by written resolution, af-
firm, reverse or modify, in whole or in part, any final
decision or order of the hearing officer which is ap-
pealed from. The written resolution shall be issued
within thiity days of the close of the hearing. Failure
of the owner or other persons having interest in the
affected premises to appear at or berepresented at the
hearing shall in no way affect the validity thereof.

D." The city clerk shall serve the written resolu-
tion repregenting the decision of the planning com-
mission on the appeal on all interested partios in the
same manner as set forth in Sections 8.48.390
through 8.48.410. (Code 1965, § 11C-46.)
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Article IV,
Cost Recovery

8.48.550 Nuisances—General,

Tn addition to other penalties provided by law, any
condition caused or permitted to exist in violation of
any provision of this Code shall be deemed a public
nuisance and may be summarily abated as such by
the city, and each day such condition continues shall
constitute a new and separate offense. (Code 1965,
§ 11C-47)

8.48.560 Nuisance abatement.

A. The abatement of any public nuisance by the
city as prescribed in this Code shall be at the sole
expense of the persons creating, causing, committing
or maintaining such nuisance. The cost of abatement
of any public nuisance and related administrative
costs shall include, but not be limited to: inspection

. costs; investigation costs; attorneys’ fess and costs;
and coststo repair and eliminate all substandard con-
ditions. All such fees and costs shall be a personal
obligation against -any person held responsible. for
creating, causing, committing or maintaining a public
nuisance.

B. Theprevailing paﬂy in any action, adminis-
trative proceeding or special procedure fo abate a
public nuisance pursuant to this section may tecover
its reasonable attorneys’ fees in those individual ac-
tions or proceedings wherein the city elects, at the
initiation of that individual action or proceeding, fo
seek recovery of its own attorneys’ fees. Inno action,
administrative proceeding, or special proceeding
shall an award of attorneys’ fees to any prevailing
party exceed the amount of reagonable attorneys’ fees
incurred by the city in the action or proceeding,

C. The city may collect the cost of abatement of
any huisance and related administrative costs, includ-
ing but not limited to, inspection costs, investigation
costs, attorneys’ fees and costs, and costs to repair
and eliminate all substandard conditions by either: (i)
obtaining a court order stating that this reimburse-
ment requirement is a personal obligation of any per-
son held responsible for creating, causing, commit-
ting or maintaining a public nuisance, recoverable by

the city in the same manner as any civil judgment;
(ii) recording a nuisance abatement lien pursuant to
this Code against the parcel ofland on which the nui-
sance is maintained; or (iii) imposing a special as-
sessment pursuant to this Code against the parcel of
land on which the nuisance is maintained. (Code
1965, § 11C-48.)

8.48.570 Nuisance abatement lien.

A, Priortothe recordation of the lien against the
parcel of land on which the nuisance is maintained,
the owner of record of the parcel of land shall receive
notice. The notice of the recordation of the Hen
against the parcel of land on which the nuisance is
maintained shall be served on the owner of record of
the parcel of land on which the nuisance is main-
tained, based on the last equalized assessment roll, or
the supplemental roll, whichever is more current.
Such notice shall be served in the same manner as a
summons in a civil action in accordance with Sec-
tions 415.10 et seq., of the Code of Civil Procedure.
The date upon which service is made shall be entered
on or affixed to the face of the copy of the notice at
the time of service. However, service of such notice
without such date shall be valid and effective.

B. Anvuisance abatement lien shall be recorded
in the Riverside County recorder’s office and fron
the date of recording shall have the force, effect, and
priority of a judgment Hen.

C. Anuisance abatement lien autlmnzedby this
section shall specify the amount of the lien, the name
of the agency on whose behalf the fen is imposed,
the date of the abatement order, the street address,
legal description and assessor’s parcel number of the
parcel on which the lien is imposed, and the name
and address of the recorded owner of the parcel.

D. . In the event that the lien is discharged, re-
leased, or satisfied, either through payment or fore-
closure, notice of the discharge containing the infor-
mation specified in subsection B of this section shall
be recorded by the city. A nuisance abatement len
and the release of the lien shall be indexed in the
grantor-grantee index.

E. -A nuisance abatement lien may be foreclosed

' by the city as a money judgment. The city may recover
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from the property owner any costs incurred regard-
ing the processing and recording of the lien and
providing notice to the property owner as part of
its foreclosure action to enforce the lien or as a
condition of removing the lien upon payment.
{Code 1965, § 11C-49.)

8.48.580 Special assessment,

A. As an alternative to the recordation of a
nuisance abatement lien, the city may make the
cost of abatement a special assessment against the
parcel of land on which the nuisance is main-
tained.

B. Notice shall be given by certified mail, to
the property owner, if the property owner's iden-
tity can be determined from the county assessor's
or county recorder's records. Notice pursuant to
this section shall be given at the time of imposing
the assessment and shall specify that the property
may be sold after three years by the tax collector
for unpaid delinquent assessments. The tax collec-
tor's power of sale shall not be affected by the
faiture of the property owner to receive notice
pursuant to this section.

C. The assessment may be collected at the
same time and in the same manner as ordinary
municipal taxes ate collected, and shall be subject
to the same penalties and the same procedure and
sale in case of delinquency as provided for with
ordinary municipal taxes. All laws applicable to
the levy, colfection and enforcement of municipal
taxes shall be applicable to the special assessment.
However, if any real property to which the cost of
abatement relates has been transferred or con-
veyed to a bona fide purchaser for value, or if a
lien of a bona fide encumbrancer for value has
been created and attached thereon, prior to the
date on which the first installment of the taxes
would become delinquent, then the cost of abate-
ment shall not result in a lien against the real
property but instead shall be transferred to the
unsecured roll for collection.

D. The city shall duly execute a report detail-
ing the amount of the special assessment and shall
send same to the tax division of the county auditor-

8.48.550

controller's office, whereupon it shall be the duty
of the auditor-controller to add the amounts of
the respective assessments to the next regular tax
bills levied against the respective lots and parcels
of land for municipal purposes; and, thereafter,
the amounts shall be collected at the same time
and in the same manner as ordinary municipal
taxes are collected, and shall be subject to the
same penalties and the same procedure under fore-
closure and sale in case of delinquency as pro-
vided for ordinary municipal taxes.

~ E. Citymay conduct a sale of vacant residen-
tial developed property for which the payment of
that assessment is delinguent, subject to the re-
quirements applicable to the sale of property pur-

‘suant to Section 3691 of the Revenue and Taxa-

tion Code.
F. Notices or instruments relating to the abate-

ment proceeding or special assessment shall be
entitled to recordation. (Code 1965, § 11C-49.1.).

Graffiti abatement—Genexal
provisions.

A. The abatement of any nuisance resuliing
from the defacement of the property of another
by graffiti or any other inscribed material as pre-
scribed in this Code shall be at the sole expense of
the person, minor or other person creating, caus-
ing or committing the nmisance.

B. If the person creating, causing or commit-
ting the nuisance is a minor, the parent or guard-
fan having custody and control of the minor shall
be jointly and severally liable with the minor. The
city shall make the expense of abatement of any
nuisance, resulting from the defacement by a mi-
nor of the property of another by graffiti or any
other inscribed material, a lien against the prop-
erty of a parent or guardian having custody and
control of the minor and/or a personal obligation
against the parent or guardian having custody and
control of the minor.,

C. The prevailing party in any action, admin-
istrative proceeding or special procedure to abate
a nuisance pursuant to this section may recover its
reasonable attorneys' fees in those individual ac-

8.48.590

(Banning Supp. No. 20, 6-1)
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tions or proceedings wherein the city elects, at the
mitiation of that individual action or proceeding,
to seek recovery of its own attorneys' fees. In no
action, administrative proceeding, or special pro-
ceeding shall an award of attorneys' fees to any
prevailing party to exceed the amount of reason-
able attorneys' fees incurred by the city in the
action or proceeding,

D. The city may collect the cost of abatement
of any nuisance, resulting from the defacement of
the property of another by graffiti or any other
inscribed material, and related administrative costs
by either: (1) obtaining a court order stating that
this reimbursement requirement is a personal ob-
ligation of the minor or other person or parent or
guardian having custody and control over the mi-
nor who committed the defacement, recoverable
by the city in the same manner as any civil judg-
ment; (2) recording a nuisance abatement lien
against a parcel of land owned by the minor or
other person or parent or guardian having custody
and control over the minor who committed the
defacement; or (3) making the cost of abatement
of a nuisance resulting from the defacement of the
property of another, a special assessment againsta
parcel of land owned by the minor or other person
or parent or guardian having custody and control
over the minor who committed the defacement.

E. Alternatively, the property owner of the
property maintaining the graffiti nuisance may be
liable for the expense of abatement. Tn such case,
the expense of abatement of the graffiti nuisance
may be a len against the property on which it is
maintained and a personal obligation against the
property owner.

F. If the property owner maintaining the graf-
- fiti nuisance is liable for the expense of abatement,
the property owner may request the city for a
release from any lien and/or personal obligation
for such expense upon showing proof that another
person has been convicted of causing the graffiti
nuisance on the property. For the purposes of this
section, diversion of the offending violator to a
community service program or a plea bargainto a
lesser offense shall constitute a conviction.

{Banning Sapp,. No. 20, 6-11)

(. The city manager or his designee shall
keep an accounting of the cost, including inciden-
tal expenses, of abatement of such nuisance for
each separate lot, or parcel of land where the work
has been done and shall render an itemized report
in writing to the city council showing the cost of
abatement, including salvage value, if applicable,
for each separate lot or parcel of land; provided,
that before the report is submitted to the city
council for approval, a copy of the same shall be
posted for at least five days upon the premises or
property upon which such building(s) or struc-
ture(s) were situated, together with a notice of the
time when the report shall be submitted to the city
cotmneil for confirmation; a copy of the report and
notice shall be served upon minor or other person
or parent or guardian having custody and control
over the minor who committed the defzcement,
and the owner of the property, in accordance with
Section 415.10 et seq. of the Code of Civil Proce-
dure, at least five days prior to submitting the
same to the council; proof of the posting and
service shall be made by affidavit and filed with
the city clerk of the city. The term "incidental
expenses" includes, but is not limited to, the actual
expenses and costs of the city in the preparation of
notices, specifications and contracts, and in inspect-
g the work, and the costs of printing and mail-
ings required under this chapter.

H. At the time and place fixed for receiving
and considering the report, the city council shall
hear and pass upon the report of the city manager
or his designee, together with any objections or
protests, which must be in writing, raised by any of
the persons liable to be assessed for the cost of
abating such nuisance. Thereupon the city council
may make such revision, correction or modifica-
tion to the report as it may deem just, after which,
by resolution, the report as submitted, or as re-
vised, corrected or modified, shall be confirmed;
provided, that the hearing or consideration may
be continued from time to time. The decision of
the city council on all protests and objections
which may be made shall be final and conclusive.
(Code 1965, § 11C-49.2; Ord. No. 1436, § 2, 3-8-
11)



8.48.600 Graffiti—Nuisance abatement lien.

A. Prior to the recordation of a graffiti nui-
sance abatement lien, notice shall be given to the
person or parent or gnardian having custody and
control over the minor who committed the deface-
ment by graffiti or any other insctibed material,
and/or the owner of the abated property on which
the graffiti was maintained as shown on the last
equalized assessment roll or supplemental roll,
whichever is more current. Such notice shall be
served in the same manner as a summons in a civil
action in accordance with Sections 415.10 et seq.,
of the Code of Civil Procedure. The date upon
which service is made shall be entered on or af-
fixed to the face of the copy of the notice at the
time of service. However, service of such notice
without such date shall bé valid and effective.

B. A graffiti nuisance abatement lien shall be
recorded in the Riverside County recorder's office
and from the date of recording shall have the
force, effect, and priority of a judgment lien.

C. A graffiti nuisance abatement lien autho-
rized by this section shall specify the amount of
the lien, the name of the agency on whose behalf
the lien is imposed, the date of the abatement
order, the sireet address, legal description and
assessor's parcel number of the parcel on which
the lien is imposed, and the name and address of
the recorded owner of the parcel.

D. If the lien is discharged, released, or satis-
fied, either through payment or foreclosure, notice
of the discharge containing the information spec-
ified in subsection B of this section shall be re-
corded by the city. A graffiti nuisance abatement
lien and the release of the lien shall be indexed in
the grantor-grantee index.

E. A graffiti nuisance abatement lien may be
satisfied through foreclosure in an action brought
by the city. The city may recover from the property
owner any costs incurred regarding the processing
and recording of the lien and providing notice to
the property owner as part of its foreclosure ac-
tion to enforce the lien or as a condition of releas-
ing the lien upon payment.

(Code 1965, § 11C-49.3; Ord. No. 1436, § 2, 3-8-
11)

8.48.610

8.48.610 Graffiti—Special assessment.

A. As an’alternative to the recordation of a
graffiti nuisance abatement lien, the city may make
the cost of the abatement of any nuisance result-
ing from the defacement by a minor or other
person of property of another by graffiti or other
inscribed material, and related administrative costs,
aspecial assessment against a parcel of land owned
by the minor or other person or by the parent or
guardian having custody and control of the minor,
or the owner of the abated property on which the
graffiti was maintained.

B. The assessment may be collected at the
same time and in the same manner as ordinary
municipal taxes are collected, and shall be subject
to the same penalties and the same procedure and
sale in case of delinquency as provided for ordi-
nary municipal taxes. All laws applicable to the
levy, collection and enforcement of municipal taxes
shall be applicable to the special assessment. How-
evet, if any real property to which the cost of
abatement relates has been transferred or con-
veyed to a bona fide purchaser for value, or if a
lien of a bona fide encumbrance for value hasbeen
created and attached thereon, prior to the date on
which the first installment of the taxes would
become delinquent, then the cost of abatement
shall not result in a lien against the real property
but instead shall be transferred to the unsecured
roll for collection.

C. Notices or instruments relating to the abate-
ment proceeding or special assessment may be
recorded.

D. Upon entry of a second or subsequent
civil or criminal judgment within a two-year pe-
ricd finding a minor or other person or parent or
guardian having custody and control of a minor
responsible for a condition that may be abated as a
nuisance pursuant to subsection A of this section,
the court may order such minor or other person or
parent or guardian having custody and control of
such minor to pay treble the costs of the abate-
ment.

(Code 1965, § 11C-49.4; Ord. No, 1436, § 2, 3-8-
1D

-

(Banning Supp. No. 20, 6-11})
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8.48.620 General penalty.

A, In addition to any other remedy provided
by law, the city may recover any fee, cost or charge,
including any attorneys' fees incurred in the en-
forcement of any provision of the Zoning Code,
the Housing Code, Building Code, Electrical Code,
Plumbing Code, Mechanical Code or the Uniform
Code for the Abatement of Dangerous Buildings
as provided in this Code. The amount of any such
fee, cost, or charge, including any attorneys' fees
shall not exceed the actual cost incurred perform-
ing the inspections and enforcement activity, in-
cluding but not limited to, permit fees, fines, late
charges and interest. )

B. Subsection A of this section, shall not ap-
ply to any enforcement, abatement, correction or
inspection activity regarding a violation of any
provision of sections of the Zoning Code, the
Housing Code, Building Code, Electrical Code,
Plumbing Code, Mechanical Code or the Uniform
Code for the Abatement of Dangerous Buildings
as provided in this Code in which the violation was
evident on the plans that received the building
permit.

C. Subsection A of this section shall not ap-
ply to owner-occupied residential dwelling units.
(Code 1965, § 11C-49.5.)

Article V. General Provisions

8.48.630 Unlawful interference.

It is unlawful and a misdemeanor for any per-
son to obstruct, impede or interfere with any offi-
cer, agent or employee of the city or with any
person who owns or holds any estate or interest in
any premises or structure, or any portion thereof,
upon which there is a nuisance which has been
ordered to be abated, or with any person to whom
such premises have been lawfully sold pursuant to
the provisions of this chapter, when any such offi-
cet, agent, employee, purchaser or persor is en-
gaged in abating a nuisance or immediate hazard
thereon, or in performing any necessary act pre-
liminary to or incidental to such work, or autho-
rized or directed pursuant thereto. (Code 1965,
§ 11C-50.)

{Banring Supp, No. 20, 6-11)

8.48.640 Nonliability of city.

The provisions of this chapter shall not be
construed to hold the city or any official, officer,
employee or agent thereof responsible for any
damages to persons or property by reason of the
inspections authorized herein, by reason of the
determination that a nuisance or immediate haz-
ard exists on any premises in accordance with the
provisions herein, or by reason of any of the pro-
cedures or processes related to the actual abate-
ment thereof. (Code 1965, § 11C-51.)

Apnual review of abated residential
rental units.

If a residential rental unit has been found
during a hearing before the nuisance abatement
hearing officer to be in violation of any provision
of this chapter and, if occupancy of such residen-
tial unit is allowed to continue, the nuisance abate-
ment hearing officer shall require the following:

A. That upon seventy-two hours' prior writ-
ten notice delivered to the owner, or manager, or
tenant-in-possession of the residential unit, the
city building inspectors shall thereafter be permit-
ted to enter and examine such prermises for any
violation of this Code.

B. Such inspections shall occur at least twice
during the first year following the daie of the
hearing before the hearing officer and at least once
in the subsequent year.

C. The cost of such inspection shall be as-
sessed against the owner as a personal expense.
Said cost shall be as set by resolution of the city
council.

For the purpose of this section, residential
units shall include, but not be limited to apartment

8.48.650

‘buildings, duplexes, auto courts, motels, single- .

family homes, or any portion thereof, and any
premises for which compensation is received by
one party from another in consideration of being
allowed to reside in such premises. (Code 1965,
§ 11C-54.)
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