AGENDA

REGULAR MEETING
CITY OF BANNING
BANNING, CALIFORNIA
October §, 2013 Banning Civic Center
5:00 p.m. Council Chambers

99 E. Ramsey Si.

The following information comprises the agenda for a regular meeting of the City Council, a joint
meeting of the City Council, City Council Sitting in Its Capacity of a Successor Agency, and the
Housing Authority; and a joint meeting of the City Council and the Banning Ultility Authority.

Per City Council Resolution No. 2010-38 matiers taken up by the Council before 9:00 p.m. may
be concluded, but no new matters shall be taken up after 9:00 p.m. except upon a unanimous
vote of the council members present and voting, but such extension shall only be valid for one
hour and each hour thereafter shall require a renewed action for the meeting to continue.

L CALL TO ORDER
. Invocation — Pastor Harv Hernandez, New Creation Church

. Pledge of Allegiance
. Roll Call - Councilmembers Botts, Miller, Peterson, Welch, Mayor Franklin

1L REPORT ON CLOSED SESSION

III.  PUBLIC COMMENTS/CORRESPONSENCE/PRESENTATIONS

PUBLIC COMMENTS — On Items Not on the Agenda

A five-minute limitation shall apply to each member of the public who wishes to address the
Mayor and Council on a matter not on the agenda. No member of the public shall be permitted
to “share™ his/her five minutes with any other member of the public. (Usually, any items
received under this heading are referred to staff for future study, research, and appropriate
Council Action.) See last page. PLEASE STATE YOUR NAME AND ADDRESS FOR THE
RECORD.

CORRESPONDENCE: Items received under the category may be received and filed
or referred to staff for future research or a future agenda.

The City of Banning promofes and supports a high quality of life that ensures a safe
and friendly environment, fosters new opportunities and provides responsive,
Jfair treatment to all and is the pride of its cilizens.
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PRESENTATIONS:
1. Introduction and Swearing In of New Police Officer Danielle Grable
2, Introduction of Public Safety Dispatch Amber Gifford (ORAL)

IV. CONSENT ITEMS
{The following items have been recommended for approval and will be acted upon
simultaneously, unless a member of the City Council wishes to remove an item
Jfor separate consideration.)

Motion: That the City Council approve Consent Item 1 through 8

Tiems to be pulled . . . for discussion.
(Resolutions require a recorded majority vote of the total membership of the City Council)

1. Approval of Minutes — Regular Meeting —09/10/13 .. ................ 1
Ordinance No. 1469 — 2™ Reading: An Ordinance of the City Council
of the City of Banning, California, Approving Zoning Text Amendment
No. 13-97503 Amending Various Sections of the Zoning Ordinance
(Titie 17 of the Banning Municipal Code) Pertaining to Mixed Use
Developments in the Airport Industrial Zoning District, Security
Fencing in the Commercial Zones, and Government Office Uses in the
Downtown Commercial and Business Park Zoning Districts. .......... 16
3. Ordinance No. 1471 — 2™ Reading: An Ordinance of the City Council
Of the City of Banning, California, Setting Forth a Procedure for the
Annual Appointment of the Office of Mayor and Mayor Pro Tem by

Councilmembers . .. ... .. i e 23
4. Approval of Accounts Payable and Payroll Warrants for Month of

August 2013, .. 31
5. City Business Permit for Care Ambulance Service,Inc. .............. 34
6. Resolution No. 2013-95, Adopting a Statement of Investment Policy . ... 35
7. Resolution No. 2013-96, Approving Additional Appropriations for

Legal Services for Fiscal Year 2012-13 (FY 13). ... ... .. i lt. 45
8. Report of CPI (Consumer Price Index} Increase for Waste Management

Service Charges for the Collection, Transportation and Disposal of

Solid Waste for Fiscal Year 2013/2014. .. .. ... ... . oo, 50

s  Open for Public Comments
s  Make Motion

RECESS REGULAR CITY COUNCII, MEETING AND CALL TO_ _ORDER A JOINT
MEETING OF THE BANNING CITY COUNCH. AND THE BANNING CITY COUNCIL
SITTING IN ITS CAPACITY OF A SUCCESSOR AGENCY AND THE HOUSING
AUTHORITY

V. REPORTS OF OFFICERS

1. Approval of a Subordination Agreement to the Loan Agreement for the
First Time Homebuyer Program to Secure Interest on Property
Located at 2910 Rainbow Lane (APN 538-323-009).
Staff Report . .................. e e e e et 52




Recommendations:

1) That the Successor Agency adopt Resolution No. 2013-11 SA:

Approving a Subordination Agreement relating to the property located at 2910
Rainbow Lane, andAuthorize the City Manager to process future Subordination
Agreements requests administratively.

2) That the Housing Authority adopt Resolution Neo. 2013-01 HA Approvmg a
Subordination Agreement to the Loan Agreement for the First Time
Homebuyer Program to Secure Interest On Property Located at 2910 Rainbow
Lane (APN 538-323-009) and Authorize the City Manager to process future
Subordination Agreements requests administratively.

RECESS JOINT MEETING OF THE BANNING CITY COUNCIL AND THE BANNING CITY
COUNCIL SITTING IN ITS CAPACITY OF A SUCCESSOR AGENCY AND THE HOUSING
AUTHORITY AND CALL TO ORDER A -JOINT MEETING OF THE CITY COUNCIL AND
THE BANNING UTILITY AUTHORITY

VI. CONSENT ITEMS
Motion: That the City Council approve Consent Itemns 1 &2

L. Accept Notice of Completion for Project No. 2013-01 WW, Replacement
of Two Pumps at the Banning Wastewater Treatment Plant ... ......... 96
2. Resolution No. 2013-18 UA, Awarding a Professional Services
Agreement to Willdan Financial Services for Water, Wastewater and
Reclaimed Water Rate Study for an amount not to exceed $58,963 ... ... 100

Adjourn Joint Meeting and reconvene the regular City Council Meeting,

V1. REPORTS OF OFFICERS

1. Resolution No. 2013-88, Approving the Award of a Professional

Services Agreement to the Romo Planning Group, Inc. for Rancho

San Gorgonio Project Manager Services.
Staff RepOrt . . o . e 164
Recommendations: That the City Council adopt Resolution No, 2013-88,
Awarding a Professional Services Agreement to the Romo Planning Group,
Inc. of Covina, California, in an amount “Not to Exceed” $60,480.00 for
Rancho San Gorgonio Project Manager Services.

2. Resolution No. 2013-89, Approving the Award of a Professional
Services Agreement to the Planning Center | DC & E to Prepare the
Environmental Impact Report for the Rancho San Gorgonio Specific
Plan.
Staff Report . ..o o e e 203
Recommendations: That the City Council adopt Resolution No. 2013-89,
Awarding a Professional Services Agreement to the Planning Center | DC
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& E of Santa Anna, California in an amount “Not to Exceed” $186,013.00
to Prepare the Environmental Impact Report for the Rancho San
Gorgonio Specific Plan.

3. Resolution No. 2013-97, Awarding the Construction Contract for
Project No. 2013-03, Construction of Parking Lot Improvements at
Lions Park and Repplier Park and Rejecting all Other Bids

Al RePOIt . .. e e e e s 249

Recommendations: That the City Council:

D Adopt Resolution No. 2013-97, Awarding the Consiruction Contract
for Project No. 2013-03, Construction of Parking Lot Improvements
at Lions Park (5.BN21-11) and Repplier Park (5.BN26-12) to Avi-Con,
Inc. dba CA Construction of Riverside, CA, for an amount of “Not to
Exceed” $627,000.00 and authorize an additional 10% contingency of
$63,000.00 to cover any unforeseen project conditions.

11) Approving the Professional Services Agreement with HP Engineering
of Redlands, CA, for Engineering Staking Services for an amount of
“Not to Exceed” $15,000.00.

IIT)  Authorizing staff to request an advance in the City’s future Community
Development Block Grant (CDBG) funding and the reprogramming of
unused CDBG funds to Project No. 2013-03, Construction of Parking Lot
Improvements at Lions Park (5.BN21-11) and Repplier Park (5.BN26-12)
in order to cover the funding shortfall.

1V)  Authorizing the Administrative Services Director to make the necessary
budget adjustments and appropriations for this project.

V) The City Manager is authorized to execute the contract agreement with
Avi-Con Inc., dba CA Construction of Riverside, CA, and the
Professional Services Agreement with HP Engineering of Redlands, CA,
for Project No. 2013-03, “Construction of Parking Lot Improvements at
Lions Park (5.BN21-11) and Repplier Park (5.BN26-12)." This
authorization will be rescinded if the contract agreements are not executed
within forty-five (45) days of the date of this resolution.

ANNOUNCEMENTS/REPORTS (Upcoming Events/Other Items if any)
= City Council
» City Committee Reports
* Report by City Attorney
= Report by City Manager

ITEMS FOR FUTURE AGENDAS

New Items — None
1. Driscussion on how to handle loans or distributions to charities.
2. Discussion on how the City Council handles gifts to the City.




Pending Items
Schedule Mectings with Our State and County Elected Officials (Sept./Oct.)

Let’s Move — Healthy Initiative Nov. /2)

Workshop Regarding Future of Airport

Report on Moving Station 20 back to original firehouse. goait for new Battalion Chief)
Workshop on how appointments are made to City Commissions/Committees,
attendance, and look at advisory boards/citizens review committee.

6. Open House: 5 to 7 p.m. — Wed. in October — Open to Public

il el e

X. ADJOURNMENT

Pursuant to amended Government Code Section 54957.5(b) staff reports and other public records related to open
session agenda items are available at City Hall, 99 E. Ramsey St.,, at the office of the City Clerk during regular
business hours, Monday through Thursday, 7 am. fo 5 p.m.

NOTICE: Any member of the public may address this meeting of the Mayor and Council on any item
appearing on the agenda by approaching the microphone in the Council Chambers and asking to be recognized,
either before the item about which the member desires to speak is called, or at any time during consideration of the
item. A five-minute limitation shall apply to each member of the public, unless such time is extended by the
Mayor. No member of the public shall be permitted to “share” his/her five minutes with any other member of the
public.

Any member of the public may address this meeting of the Mayor and Council on any item which does not appear
on the agenda, but is of interest to the general public and is an item upon which the Mayor and Council may act.
A five-minute limitation shall apply to each member of the public, unless such time is extended by the Mayor, No
member of the public shall be permitted to “share” his/her five minutes with any other member of the public. The
Mayor and Council will in most instances refer items of discussion which do not appear on the agenda to staff for
appropriate action or direct that the item be placed on a future agenda of the Mayor and Council. However, no
other action shall be taken, nor discussion held by the Mayor and Council on any item which does not appear on
the agenda, unless the action is otherwise authorized in accordance with the provisions of subdivision (b) of
Section 54954.2 of the Government Code.

In compliance with the Americans with Disabilities Act, if you need special assistance to participate in this
meeting, please contact the City Clerk's Office (951) 922-3102. Netification 48 hours prior to the meeting will
enable the City to make reasonable arrangements to ensure accessibility to this meeting. [28 CFR 35.02-35.104
ADA Tile If].



MINUTES 09/24/2013
CITY COUNCIL REGULAR MEETING

BANNING, CALIFORNIA

A regular meeting of the Banning City Council, a joint meeting of the City Council and the City
Council Sitting in Its Capacity of a Successor Agency, a joint meeting of the City Council and the
Banning Utility Authority, and a joint meeting of the Banning City Council and the Banning Housing
Authority was called to order by Mayor Franklin on September 24, 2013 at 5:00 p.m. at the
Banning Civic Center Council Chambers, 99 E. Ramsey Street, Banning, California.

COUNCIL MEMBERS PRESENT: Councilmember Botts
Councilmember Miller
Councilmember Peterson
Councilmember Welch
Mayor Franklin

COUNCIL MEMBERS ABSENT: None

OTHERS PRESENT: June Overholt, Administrative Services Dir./Deputy City Manager
David J. Aleshire, City Attorney
Duane Burk, Public Works Director
Leonard Purvis, Chief of Police
Zai Abu Bakar, Community Development Director
Fred Mason, Electric Utility Director
Marie A. Calderon, City Clerk

The invocation was given by Councilmember Art Welch. Mayor Pro Tem Botts led the audience
in the Pledge of Allegiance to the Flag.

REPORT ON CLOSED SESSION

There was no closed session.

PUBLIC COMMENTS/CORRESPONSENCE/PRESENTATIONS/ANNOUNCEMENTS

PUBLIC COMMENTS — On Items Not on the Agenda

Inge Schuler, resident of Banning, addressed the Council stating that for several vears citizens
has felt disappointed and frustrated when addressing the Council. Some members of the previous
Council have given the unspoken impression of patronizing attitude making residents hesitant to
address the Council with their concerns. Thus, many cease to come to the meetings and became
apathetic, indicated by the extremely low voter turnout as well. The general feeling was that
living in Banning proper and not sporting a Sun Lakes address somehow branded us as second
class citizens and the feeling has been substantiated. Councilmember Botts in an April 2013
communication to City Manager Andy Takata states, “On another subject it should be interesting
when Art P. and others interested in developing downtown leamn that four of the Council
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Members support moving away from emphasis on downtown revitalization and development
there, how sad, oh well. The four Council Members supporting the de-emphasis will probably
suggest that we put in hitching posts and stagecoaches to attract visitors downtown as
demonstrated today in the interest in moving us back to hick-town, or I mean Stagecoach Town
USA. I guess this just reinforces seeing the handwriting on the wall as to the direction of the new
Council and where the votes are for you and for me and my decision in moving on, you don’t
need to respond to this.” Ms. Schuler said this was followed by another communication in JTuly
2013 to fellow Councilmembers and Mr. Takata complaining about the City involvement with
the Stagecoach Days Parade, “The City spends a lot of taxpayer’s money particularly with in-
kind contributions to Stagecoach Days and the parade to the tune of many thousands of dollars
and in some years up to $30,000 to $40,000 and volunteer staff time. If the parade cannot stand
on its own, then maybe it is time to do something else.” In view of Councilmember Botts
generous approval of huge sums flushed down the bottomless pit of the Cultural Alliance, it is
ironic that he finds a comparatively modest sum fo support a signature traditional event
exorbitant.

Lyndon Taylor resident of Banning addressed the Council regarding the acquisition of a vehicle
by the City. It never ceases to amaze him how the City can find new ways to spend taxpayer
money. The latest innovative pursuit of irresponsibility is the acquiring of a 43,500 pound
vehicle. Mr. Taylor described the International Maxx Pro Mine Resistant Ambush Protected
Vehicle manufactured by Navistar. He said it makes no difference whether the City paid for the
acquisition of this military monstrosity because by the time we equip it with radios, a new paint
job, Banning logo and markings, machine guns and other equipment we will have spent tens of
thousands of dollars on this device. He questioned the need for such a vehicle and had many
questions (see Exhibit A) and stated that he knows the Council cannot answer these questions at
this time but in time he would like answers. He understands that the City picked this up
somewhere east and drove it through Arizona to get it here to Banning and during this process he
also understands that in Arizona that was the matter of a traffic accident. Given all of this
information he really questions whether or not we should have this vehicle. Please understand

- what message Banning is sending to the public by acquiring an armored urban warfare vehicle.
He would recommend that the City Council rescind any action that they might have taken in the
matter or if not, action has been taken formally. Reject acceptance of this donation.

Joe Warren, resident of Cherry Valley stated that he was here to represent the Banning
Centennial event that is coming up. He is the Chairman of the Train Festival event that will be
happening and this is a life-time hobby for many people and the people attending will be really
into that but it will be open to everyone and will have many different things that will interest
people and there will also be a riding train for children. The event will take place by the Banning
Community Center and they will also be having a swap-meet where many people will be
bringing model trains to sell and trade. There will be education clinics, contests, efc. Most
people will be coming from out of the community because they like trains. It will be held on
October 19™ from 8§ a.m. to 5 p.m. and Sunday, Oct. 20® from 10 am. to 4 p.m.

Linda Phillips, resident of Murrieta addressed the Council stating that she was here on behalf of

over 150 parents asking the City Council to keep the doors open to a center that has been around
for 32 years; San Gorgonio Child Care is closing its doors. She said that she has reached out to
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each and every one of you for help but no one has come forth. She has parents and staff that
don’t wan to leave and want to stay where they are at. If they cannot keep the buildings, can the
City open up a center. It is not the buildings that make San Gorgonio Child Care it is the staff,
the parents and the bond between them. She stated that San Gorgonio Child Care Center is the
cheapest around for child care services. She said that she doesn’t care about herself but the
families that live here and work here and provide to this city and she has had to tell them she is
sorry and her hands are tied. She is frustrated, angry and upset and doesn’t know what to do for
these families and that is why she is bringing it to the City Council.

Barbara Hanna stated that there is no question that the Child Care Consortium has been one of
the treasurers of Banning. Many people throughout the county and elsewhere have known about
the Child Care Consortium and it has provided care not only to families that could not afford
other kind of care but also for disabled children from infancy on and it has been an extraordinary
place and feels that we really need to gather together as a comnumity and figure out what the
solution might be to keep them going; it is really significant. She said on a much lighter note the
Banning Centennial had their Interational Festival last weekend and it went really well. There
was wonderful entertainment all day and probably approximately 1000 to 1200 people attended.
She is proud of the work that Rosa Gascoigne and her committee did to realize the International
Family Festival. The Train Festival, as Joe Warren mentioned, will be held October 19% and 20®
and is free to children 12 and under and $5.00 for those over 12 and adults. They will have over
15,000 square feet of model train exhibits. The Banning Centennial Gala will be held on
Saturday, November 2nd at Morongo Casino Ballroom and individual tickets are $35.00.

Shawn Melvin, Banning resident addressed the Council stating that he was talking for about 150
people that he has spoken to in regards to a registered child sex offender that just moved into our
area at 165 E. Repplier Road. There are a lot of kids that play and live in that area. They have
noticed at 165 E. Repplier Road that they commute back and forth to 49 W. Repplier Road.
They see a red van go from one point to another and there is always a herd that comes out but he
is not here on that issue right now; he is here on Curtis Eugene Crackle. He said that they did not
receive any notification that he was moving into this area and his rap sheet is very long. He is
here because there are a lot of children, including his own three children, that play outside and
there was no notification to these parents and he took it upon himself to put flyers up and
anything else he could do to make this aware to the community. In regards to 165 E. Repplier
Road this is an illegal halfway house that is being run and they have notice many odd things
ocecurring with these people. He doesn’t know what he can do about this but he is taking the
steps that he found that he can take and it is just scary. What do we do? Where is the notification
about these types of people moving in and the halfway house with the trash coming in? So far
since this has been going on they have had four car break-ins, persons wandering all hours of the
night, going into people’s yards and hiding in the bushes and returning to the 165 address, He
said he moved here because this is a beautiful little town and now he has to take on other
people’s families to make sure their kids are okay.

Jenna Kinzie Hawver, resident of Banning asked about an item that she hasn’t heard on the
agenda yet this evening and asked about the properties being rezoned on the west side of the high
school and on the north east corner of Hargrave and Charles across from Lions Park.
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Mayor Franklin said that the item is in regards to Charles and Hargrave and will be heard as part
of the public hearing on the agenda later this evening.

Charles Hough resident of Serrano Del Vista stated that he is the proud new owner of an electric
car. He said that means his home uses more electricity than most because he is trying to charge
the car. Almost every power entity in Southern California has special rates for the cars or kind
rates or whatever and we do not. When he approached the electric department here in Banning
they told him that they don’t need it right now and don’t plan to do anything until five years from
now when they approach the City with the new rate structure. He said that he has seen cities go
from county to cityhood based on how responsive they’ll now be able to be to the citizenship and
all this when we get local control. Five years doesn’t impress him and he would like to
somebody investigate that a little farther,

Diane Smith, Lombardy Lane in Banning addressed the Council regarding the registered sex
offender at 165 E. Repplier Road, the halfway house there and the strange things going on with
the peopie living there and her concern with the kids playing in the area. She has noticed the
trash on the Banning Informer and has made complaints about it and would like that cleaned up,
as well as, an answer on Robertson’s as far as the City Attorney getting something done with
them digging in residential areas along with the dust problem. Thank you to the Banning Police
Department looking out for them and hopefully the police can look at the Hargrave gas stations
because of the drug dealers and the people that come out of jail hanging around there asking for
money; the people are scared to get gas and are terrified.

Don Smith addressed the Council stating that he knows the Council cannot comment on this but
time is short. He said for 30 something years The San Gorgonio Child Care Consortium has
existed at Florida and Wilson street and that loss will affect a lot of Banning residents. He
knows the school district has something to do with this too because they apparently gave some
sort of notice that they may not be extending the lease as of June and he knows the Council
cannot do anything tonight but perhaps the 2x2’s could meet to see if there is anything short-term
that maybe at least we can keep it open until the June 30™ date. We are going to have a lot of
problems with parents trying to place those kids because there is no other place. He knows that
the Council cannot do anything but at least the 2x2 can meet quickly.

CORRESPONDENCE: None

PRESENTATIONS:

1. Banning High School Solar Boat Team Presentation

Fred Mason, Electric Utility Director stated that Banning Electric Utility, Public Benefit’s
Division, sponsors the Banning High School Solar Boat through the Research and Development
Fund and this year they did an outstanding job where in years past they has had problems.

Hernan Lopez, Ivanro Logazo, and Emilio Vasquez members of the Solar Boat Racing
Competition Team addressed the Council. This competition is held by the Inland Empire
Metropolitan Water District and allows high school students to work with advisors to build a 16
foot long boat and the yearly competition is held at Yucaipa Regional Park. It is an incredible
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opportunity for them because they are able to participate on a hands-on experience in
engineering and boat building which they would not get without this competition. They gave
information on the schools involved and the different steps taken in building the boat and the
actual race itself. The main focus of this competition for the students is to advance their skills in
science and math, water conservation, team building, electrical and mechanical engineering and
problem solving. There were three events: 1) 90-Minute Endurance Race; 2} Slalom Race; and
3) Sprint Race and there is also a water conservation presentation and three technical reports.
They thanked the City of Banning and Banning Electric for sponsoring the team so that they
could actually be in the program. They thanked Mr. Kline and Mr. Ellis for their help and the
giving of their time. They thanked all the title sponsors and the Banning Unified School District
for the allowing them to compete and for providing the school vans for transportation to the
event. They learned application of physics and engineering principles, work as a team and how
to develop their leadership skills. They took first place in the Endurance Race, Sprint Race,
presentation and the reports and took second place over all.

The Team presented Fred Mason with a plaque thanking the City for their sponsorship.

The Council commended the team for doing such a good job and encouraged them to continue
their learning in these areas.

Meeting recessed at 5:40 p.m. and reconvened at 5:48 p.m.

CONSENT ITEMS

I. Approval of Minutes — Special Joint Meeting — 09/10/13 (Closed Session)

Recommendation: That the minutes of the Special Joint Meeting of September 10, 2013 be
approved.

2. Approval of Minutes — Regular Meeting — 09/10/13
Recommendation: That the minutes of the Regular Meeting of September 10, 2013 be approved.

3. Approval of Minutes — Special Meeting — 09/16/13 (Closed Session)

Recommendation: That the minutes of the Special Meeting of September 16, 2013 be approved.

Mayor Franklin opened the item for public comments; there were none.
Motion Welch/Miller to approve Consent Items 1-3. Motion carried, all in favor.
Mayor Franklin recessed the regular City Council Meeting and called to order a joint meeting of

the Banning City Council and the Banning City Council Sitting In Its Capacity of a Successor
Agency.
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CONSENT ITEM

1. Resolution No. 2013-09 SA, Receiving and Adopting Its Recognized Obligation Payment
Schedule (“ROPS™) for the Period of January Through June 2014 and Approving Certain
Related Actions.

Recommendation: That the Successor Agency adopt Resolution No. 2013-09 SA.
Mayor Franklin opened the item for public comments; there were none.

Motion Welch/Botts to approve Consent Item No. 1. Motion carried, all in favor.

Mayor Franklin recessed the joint meeting of the Banning City Council and the Banning City
Council Sitting In Its Capacity of a Successor Agency and called to order a joint meeting of the
Banning City Council and the Banning Utility Authority.

CONSENT ITEMS

Councilmember Miller pulled Consent Item No. 1 for discussion.
Mayor Franklin opened public comments on Consent Item No. 2; there were none.

2. Acceptance of Notice of Completion for Project No. 2010-05R, Iirigation Water Line-
Segment A.

Recommendation: That the City Council accepts Project No. 2010-05R, Irrigation Water Line-
Segment A as complete and direct the City Clerk to record the Notice of Completion.

Motion Botts/Welch to approve Consent Item No. 2. Motion carried, all in favor.

1. Resolution No. 2013-17 UA, Approving the Contract Services Agreement with Layne
Christensen Company of Fontana, California, for the Repairs to Water Well No. M-7 in
the amount of not to exceed $96,679.79.

Duane Burk, Public Works Director gave the staff report on this item as contained in the agenda
packet.

Councilmember Miller asked various questions in regards to data for all the pumps in the city,
average lifetime of a pump, warranties, and how do you know all the new parts are going to be
necessarily repaired and isn’t it quite possible a reasonable number of these pumps can simply be
used again and not replaced?

Director Burk answered the various questions and stated that these wells operate like anything
that is mechanical and has a tendency to fail if it is running all the time so he doesn’t know if that
is normal but it seems the well fell off on production and so it didn’t completely fail but dropped
off in production. These M Wells were designed and built by a rancher, Mr. Dysart, and are not
nearly as sophisticated as a domestic wells so you will notice that they have sand separators on

6
reg.mig.-09/24/13



them so they will produce a liftle sand and he thinks the wear and tear on the bowls is a little bit
more susceptible. He has data on all the wells with some dating back to the 1913s that are still
m operation today. These wells normally last round ten years; deep wells like these and they are
also sand producers. In regards to warranty it would be one year parts and labor which is
standard for the industry. In regards to the pumps being repaired when you are pulling a well
that is 700 feet into the ground you should probably replace all the parts that are potentially bad.
He said that staff is not bidding a new well to give you new specifications; it is a replacement of
the current well.

Mayor Franklin opened the item for public comment; there were none.

Motion Botts/Miller to approve Consent Item No. 1 adopting Resolution No. 2013-17UA,
approving the Contract Services Agreement with Layne Christensen Company of Fontana,
CA_for the Repairs to Water Well No. M-7 in the amount of not to exceed $96,679.79; and
Authorizing the Administrative Services Director to make the necessary budget
adjustments and appropriations in the amount of $96,679.79 from the Water Division
Operations Fund to Account No. 660-6300-471.95-08. Motion carried, all in favor.

Mayor Franklin recessed the joint meeting of the Banning City Council and the Banning Utility
Authority and called to order a joint meeting of the Banning City Council and the Banning
Housing Authority.

REPORTS OF QFFICERS

1. Approval of a Subordination Agreement to the Loan Agreement for the First Time
Homebuyer Program to Secure Interest on Property Located at 2910 Rainbow Lane
(APN 538-323-009).

Director Overholt stated that this item has been pulled. After some review it was determined that
it actually should be the Successor Agency item so staff will bring it back at the next meeting,.

Mayor Franklin adjourned the joint meeting and reconvened the regular City Council Meeting.

PUBLIC HEARINGS

1. Ordinance No. 1469, Amending Various Sections of the Zoning Ordinance Pertaining to
Mixed Use Developments in the Airport Industrial Zoning District, Security Fencing in
the Commercial Zones, and Government Office Uses in the Downtown Commercial and
Business Park Zoning Districts.

(Staff Report — Zai Abu Bakar, Community Development Director)

Director Abu Bakar gave the staff report on this item as contained in the agenda packet.
Basically the purpose of the code amendment is to facilitate development in the city. From time
to time staff likes to take a look at the code and see if there is a need to review the zoning code to
determine whether it is effective in facilitating development or is it a hindrance to development.
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At this time Director Abu Bakar explained and displayed some slides regarding the key points of
the staff report.

Councilmember Miller said in regards to the 8 fi. fence the report says that it would be
conditional upon approval of the housing department. Why not simply have a change and have
an 8 fi. fence being permissible. Why would you want some fences being 6 ft. and some being 8
ft.? Why not have a uniform zoning requirement.

Director Abu Bakar said one of the reasons they have this standard is for aesthetic purposes. In a
lot of cities the standard on average is 6 fi. maximum. To be able to put higher fencing
everywhere it creates the perception that our community is not safe. That is why they thought it
would be a good idea to provide a process for those businesses that need it.

Councilmember Miller said it seems strange to him to have each developer or business owner
come in and explain why they needs a bigger fence. It would make more sense to simply have a
uniform 8 ft. and people don’t necessarily have to build to that height.

Director Abu Bakar said it is up to the Council but as a community planner she would
recommend maintaining the 6 ft. maximum fence height and going up to 8 fi. is a litile bit
excessive. For residential right now there is already a variance process that people can go
through to have an 8 ft. fence.

Mayor Franklin said in regards to fencing what types of are available and are we talking about
the street side or all the way around.

Director Abu Bakar said that we are talking about fencing all the way around and especially in
commercial zones and in speaking with the police department they would prefer a view fence so
rod iron would be preferable in combination with pilasters and things like that so that if there are
any issues behind the gate, then police officers would be able to see that.

Mayor Pro Tem Botts said that some communities have a prohibition against chain link and do
we allow chain link. Director Abu Bakar said that we have a prohibition right now. When new
residential development comes in it is no longer allowed.

Mayor Franklin said she thinks that she heard the recommendation was for 6 ft. with just a
variance on 8 fi.

Director Abu Bakar said no. She is recommending that if retailers need additional height, they
can come in and apply for a technical staff review and there is no fee at this point; it is an over
the counter process.

Mayor Franklin opened the public hearing on this item for public comments. Seeing no one come
forward, Mayor Franklin closed the public hearing,

Mayor Fraoklin asked the City Clerk to read the title of Ordinance No. 1469. City Clerk read:
Ordinance No. 1469, An Ordinance of the City Council of the City of Banning, California,
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Approving Zoning Text Amendment No. 13-97503 Amending Various Sections of the Zoning
Ordinance (Title 17 of the Banning Municipal Code) Pertaining to Mixed Use Developments in the
Airport Industrial Zoning District, Security Fencing in the Commercial Zones, and Government
Office Uses in the Downtown Commercial and Business Park Zoning Districts.

Motion Botts/Miller to waive further reading of Ordinance No. 1469. Motion carried, all in
favor,

Motion Welch/Botts that Ordinance No. 1469 pass its first reading. Motion carried, all in
favor.

2, Resolution No. 2013-86, A Resolution Initiating a General Plan Amendment and Zone
Change for Five (5) Properties Located at the Northeast Corner of Hargrave and Charles
from Industrial to Very Low Density Residential.

(Staff Report — Zai Abu Bakar, Community Development Director)

Director Abu Bakar gave the staff report on this item and displayed some slides highlighting the
information contained in the staff report. Staff’s recommendation is to proceed with rezoning
and changing the General Plan land use from Industrial to Very Low Density Residential. Very
Low Density Residential is equivalent to what the zoning was before. In terms of process once
the Council adopts the resolution she will go back and start the environmental process and then it
will go to the Planning Commission and then they will provide a recommendation to the City
Council. Her goal is to complete the whole process by December.

Councilmember Miller asked why this zoning changed from very low density to industrial.
Director Abu Bakar said she didn’t know the reason because she wasn’t here but in looking back
at the minutes of the General Plan she has to make the assumption that the City was negotiating
on a drag race facility and also at the time there was redevelopment and in looking at the General
Plan it has in one of its policies that whenever properties are available in that area the
Redevelopment Agency acquire it so she would assume at that time there was some plans related
to the airport area and that is why the zoning was changed to industrial.

Councilmember Miller asked where those houses already on those properties at the time it was
rezoned and were those owners were notified sufficiently about the change of the zoning of their

property.

Director Abu Bakar said the houses were already on those properties when it was rezoned. In
regards to the notification she doesn’t know how it was done but she knows that under State law
if you do a comprehensive general plan amendment and a zoning code for your entire city, State
law says you only have to provide notice in the newspaper but there is a certain size requirement.
In this case they notified not only the property owners but also the people around it.

Councilmember Miller asked about Parcel 014 (1.7 acres). What can be done with that piece of
property?

)
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Director Abu Bakar said i regards fo that smaller parcel the house that is already there can
remain. Restdential is allowed and if we change it to very low density it will be consistent.
They can maintain the house and do room additions so long as it meets the standard of the very
low density residential.

Mayor Franklin opened the public hearing on this item for public comments.

The following people spoke in favor or against or had some questions or concerns or general
comments in regards to this item (any written comments handed to the City Clerk will be attached as
an exhibit to the minutes):

Micale Cashe, 981 E. Charles Street

Jenna Kinzie Hawver, restdent of Banning
Heidi Meraz, resident of Banning

James Poyle, resident of Banning

Manny Perez, resident of Banning

Mayor Franklin seeing no one else coming forward closed the public hearing.

There was Council comments regarding this item especially in regards to the residents along
Barbour Street which the Council was not aware of and the need to put the citizens at the top of the
list in trying to help them out. Councilmember Peterson asked Director Abu Bakar for some kind of
report regarding the residents in that area.

Director Zai Abu Bakar said that her recommendation is that they would have to look at this in
conjunction with the airport and also the properties along Lincoln Street. There is probably a need
to do big picture planning for the area. She has had discussion about this with Director Overholt
and the City Manager.

Motion Botts/Peterson that the City Council adopt Resolution No. 2013-86, Initiating
General Plan Amendment No. 13-2505 and Zone Change No. 13-3503 for five (5) parcels
that are located at the northeast corner of Hargrave and Charles — Parcels: 542-090-003,
543-090-004, 543-090-014, 543-090-016, and 543-090-017 for a Total of 9.28 Acres. The
proposed General Plan Amendment and the Zone Charge are fo designate the properties from the
current General Plan and Zoning designations of Industrial to Very Low Density Residential.

3. Appointment of Mayor Ordinance
(Staff Report — David J. Aleshire, City Attorney) -

City Attorney gave the staff report on this item as contained in the agenda packet. The ordinance
in front of the Council now would amend the ordinance regarding the rotational system. He
stated that Councilmember Miller brought up a language issue with the new proposed ordinance
and he would agree that it is incorrect in terms of what he understood the intent of the Council to
be. On page 2 of the ordinance, page 115 of the agenda packet, under Section A.2 this is talking
about the time when the selection occurs and Lona Laymon when she pulled this langnage out
sort of copied the language in the Elections Code which states that in Section 2 the City Council
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should choose one of its members as mayor at the meeting in which the declaration of the
election results occurs. The Government Code allows you to do this at this point in time. Since
the elections are every two years without some additional language in there even though the rest
of it implies that it is a one-year term, it doesn’t really provide for when the meeting would be
held in between the two years of the election. He thinks that another sentence needs to be added
that says additionally in the intervening years the organizational meeting would be held the first
meeting in December. He thinks this ordinance is consistent with the intent but this sentence
would need to be added to make sure we catch the intervening year.

There was some Council and City Attorney discussion regarding the two-year term and this
fanguage addition.

Mayor Franklin opened the item for public comments.

The following people spoke in favor or against or had some questions or concerns or general
comments in regards to this item (any written comments handed to the City Clerk will be attached as
an exhibit to the minutes):

Fred Sakurai, Banning resident
Don Smith

Mayor Franklin closed the item for public comments,

The Councilmembers gave their opinions in regards to keeping or not keeping the rotational
system, going back to the original system, the term of the Mayor being 2 years, and the need for
the Council to work as a unit with respect for each other and respect for the City of Banning and
for the benefit of the community.

Councilmember Miller said it is obvious you try to pick the best person and that is why he
thought it was wise to come back to the original system of us trying to pick the best person
for the job that will do the best for Banning and made a motion to approve Ordinance No.
1471, with the additional sentence suggested by the City Attorney if there is no City election
the City Council will meet to choose the Mayor at the organizational meeting in December.

Mayor Franklin asked if there was a second to the motion. Councilmember Peterson seconded
the motion.

Mayor Iranklin asked the City Clerk to read the title of Ordinance No. 1471. City Clerk read:
Ordinance No. 1471, An Ordinance of the City Council of the City of Banning, California, Setting
Forth a Procedure for the Annual Appointment of the Office of Mayor and Mayor Pro Tem by
Councilmembers and as amended by the City Attorney.

Mayor Pro Tem Botts made a substitute motion to retain the rotational system but with the

modification to a 2-year term and the appropriate langnage from the City Attorney on
when the organization meeting would be.
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Mayor Franklin asked if there was a second to the motion. Seeing none, the substitute
motion dies.

Mayor Franklin asked for a vote on the first motion. Motion carried, with Mayor Pro Tem
Botts veting no.

ANNOUNCEMENTS/REPORTS

City Council
Councilmember Welch —

* Stated that this past week three of the Council Members attended the League of California Cities
meeting in Sacramento and during that three-day time period they attended a fot of workshops
and one that he attended was for Planning Commissioners. He said that he learned an awful,
awful lot and one thing be did learn was that he thinks we owe a comment of thanks and also an
apology to the people on our cwrent Commission because the way that commission should
really work is through a very understanding of the job they are charged with and he feels that we
have been remise in not affording that kind of training for our Commissioners. He said under
No. 5 on Pending Items a workshop on how appointments are made to City commissions and
committees, ete. and he is asking that this item become a very high priority for the very near
future for the City Council.

Mayor Franklin —

® She said also in regards to the League Conference they attended they did have some very good
speakers that talked about a lot different things and one had to do about the predictions that are
given by economists and in doing a survey they found out that economists are only right about
47% of the time so that tells you that nobody knows what the future is going to be but at the
same time they talked about no matter how bad times get that they have also always recovered.
Another speaker talked about being creative and coloring outside of the lines so she wanted to
help our Council be able to do that and she passed out crayons so they can color outside the
lines. There were a lot of different sessions on many different things about the Council and one
of them that struck her in particular was about Robert’s Rules of Order and they talked about a
slightly simplified version of that called Rosenberg’s Rules of Order and she will make sure the
Council gets copies because it really clarified a Jot of things. She talked further on some of the
session she attended.

* She attended a meeting with staff about a week ago in regards to the Federal Energy Regulation
Commission (FERC) having to do with the flume and it was very disappointing to hear the
position taken by the United States Forestry Service. At that meeting they did make the first
announcement of the one-year extension for the permit of the flume for the people that live in
the Banning Hejghts community but in terms of working forward regarding the re-permitting of
the flume is still up in the air. She did receive a letter this week asking for a meeting so
hopefully that will help. She said that the meeting with FERC was tecorded so they will be
able to go back because at that meeting some things were said that had never been said before.

= A Water Taskforce Meeting will be held tomorrow so they will be talking about a possible
Memorandum of Understanding and hopefully when the Council meets again she will be able to
report what they will be doing for that area.
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City Committee Reports — None

Report by City Attorney

= With regard to what the Mayor was just talking about in regards to the meeting with FERC, she
described well what happened but he did want to make a comment that in particular one of the
issues that was going on led ourselves and the Forest Service to get a little bit cross-wised with
cach other and FERC was kind of umpiring the dispute and somewhat asking where we were
going from here and the Mayor, on behalf of the Council and the City, got up and made a really
nice staternent that it was the City’s intent to cooperate and work with the Forest Service and
work this thing through. Her speaking as a representative of the City as opposed to the
consultants and the attorneys and everybody else was really a very good statement and he thinks
it is a measure that it was a good statement and the fact that we have now gotten a lefter
addressed to the Mayor from the Forest Service kind of opens the door to more conversation so
he thinks she made the perfect comment with regards to that meeting,

= He also attended the League of California Cities meeting and if you have not been there before,
there is a whole series of meetings going on simuitaneously on a bunch of different topics so
sometimes you have meetings going on that would be useful to be there but you can’t be in two
places at once and he did notice in the attorney sessions that he attended he did not see any of
the Councilmembers. Given recent events there was a paper that he thought was particular
important dealing with the Department of Housing and Community Development and the
Housing Element and what the process is with housing elements, what the State is looking for in
terms of housing elements and what are the penalties if you don’t have a housing element. One
of the things that was pointed out was that everybody has had trouble complying and very few
cities get their elements in on time and there haven’t really been any particular penalties that if
you don’t make the deadline here is what is going to happen. As a part of some legislation last
year an outcome was that there is now a penalty in the sense that there was a big fight over how
frequently you had to update your housing element. The cities pushed to change that cycle to
an 8-year cycle and actually we got that through but the penalty was that if you don’t get it done
timely you don’t get certified and instead of being on the 8-year cycle, you will be on a 4-year
cycle. Obviously if you are on a 4-year cycle given the consultants and other things that are
involved there will be a much greater expense if you have to do this twice in 8 years instead of
once. So there are now some penalties that have come up in that regard. He thinks that this
paper actually given all the dialogue which we recently had about the housing element would be
useful and he gave a copy to Director Abu Bakar but would also be sending a copy of the paper
to all of the Councilmembers.

Report by Deputy City Manager — June Overholt
» The street lights on San Gorgonio and Rarnsey have not been installed and we are working with
the manufacturer to address some issue and should be installed in the next four weeks.
= There will be a workshop on the Housing Element on the September 30, 2013 at 6:30 p.m. in
the Council Chambers and those interested in that topic should aftend.  This would be
addressing the next phase of the City’s housing clement.

ITEMS FOR FUTURE AGENDAS

New Items —
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Councilmember Miller said that we just heard a sad statement by the San Gorgonio Child Care
Consortium and there is nothing we can do about it right now but several months ago
Councilmember Peterson asked for a discussion of loans to charities and nothing has been done
about that and he thinks it would be appropriate to bring that up as an agenda item so that we can
discuss how to handle loans or distributions to charities.

City Attorney said that we could list that subject under Pending Items and at your next meeting
and you can decide whether you want to leave it on the [ist or take it off because it is not on your
agenda tonight.

Councilmember Peterson said he remembers that on May 28" he was speaking with June
Overholt about that and asked about a policy and she stated that there was not a policy and staff
was going to be looking into it.

Councilmember Miller said he had another item for a future agenda. We had a presentation
today by one of the members of the audience about the assault vehicle and that apparently is a
gift to the City by the Dept. of Defense and he would assume that every gift has to be approved
by the Council and he has not seen anything about that and he doesn’t think anyone on the
Council approve that so he would like to have on a future agenda a discussion of our gift policy,
exactly how our City Council handles gifts.

City Attorney said with respect to that particular item he thinks that they are gathering some
information on that and he would think they could make a report back to the Council on those
circumstances. In just talking with June Overholt, there is a very old policy and we could
certainly make the Council aware of that policy. He thinks they will be looking at whether that
policy needs to be updated in any way and will probably be a part of the City Manager’s report
back to the Council.

Pending Items
Schedule Meetings with Our State and County Elected Officials (Sept./0ct) Councilmember

Let’s Move — Healthy Initiative ®ov. 12)

Workshop Regarding Future of Airport

Report on Moving Station 20 back to original firehouse. (wait for new Battalion Chif)
Workshop on how appointments are made to City Commissions/Committees,
attendance, and look at advisory boards/citizens review committee.

6. Open House: 5 to 7 p.m. — Wed. in October — Open to Public

P o

ADJOURNMENT

By common consent the meeting adjouned at 7:05 p.m.

Marie A. Calderon, City Clerk

THE ACTION MINUTES REFLECT ACTIONS TAKEN BY THE CITY COUNCIL. A COPY OF THE MEETING 1S
AVAILABLE INDVD FORMAT AND CAN BE REQUESTED IN WRITING TO THE CITY CLERK’S OFFICE.
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TO: Banning City Council

From: Lyndon Taylor, PhD

Date: September 24, 2013

SUBJECT: Please answer the following questions:

1.

10.

11.

Whose idea was it that Banning needed a vehicle of like this?

Why do we need a military vehicle of this type?

Who on the City Council supports this investment?

Who gave permission for the City to acquire it?

What are the projected uses of the vehicle?

Are the uses so unique that no other City vehicle can serve the same purpose?
Who will be trained fo operate it?

What specialized equipment will be purchased for use in conjunction with this

vehicle?

What is the projected yearly budget for operation and maintenance of the

vehicle?
Are you planning the acquisition of additional military hardware?

Is the title to this vehicle now in the name of Banning?
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ORDINANCE NO. 1469

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY
OF BANNING, CALIFORNIA APPROVING ZONING TEXT
AMENDMENT NO. 13-97503 AMENDING VARIOUS
SECTIONS OF THE ZONING ORDINANCE (TILE 17 OF
THE BANNING MUNICIPAL CODE) PERTAINING TO
MIXED USE DEVELOPMENTS IN THE AIRPORT
INDUSTRIAL ZONING DISTRICT, SECURITY FENCING IN
THE COMMERCIAL ZONES, AND GOVERNMENT
OFFICE USES IN THE DOWNTOWN COMMERCIAL AND
BUSINESS PARK ZONING DISTRICTS

WHEREAS, both commercial and govermment development is a critical component for
growth in most communities, as the sale of goods and services can generate significant sales tax
revenue and employment opportunities; and

WHEREAS, the City of Banning (“City”) recognizes that zoning regulations may have
an indirect effect on both commercial and government development by adding additional
regulations and time to review project applications; and

WHEREAS, it is a goal of the Land Use element of the City’s General Plan to provide
for complimentary commercial uses; specifically the Commercial Goal states that provision for
“Complementary commercial uses which meet the needs of the City’s residents, increase the
City’s revenues, and provide a range of employment opportunities” shall be provided; and, more
specifically Policy 3 states that “the Zoning Ordinance shall include principles, design standards
and guidelines which encourage the development of high quality commercial projects”; and

WHEREAS, the City Council desires to respond to the concerns of its citizens regarding
improving the development guidelines of the Zoning Ordinance to encourage commercial and
government development projects and believes that it is in the best interest of its citizens to
amend the Zoning Ordinance to facilitate said development; and

WHEREAS, the City of Banning is amending the Zoning Ordinance specifically
pertaining to mixed use developments in the Airport Industrial zoning district, security fencing in
the commercial zones, and government office uses in the Downtown Commercial and Business
Park zoning districts; and

WHEREAS, the City Council has authority per Chapter 17.116 of the Municipal Code to
approve, approve with modifications, or disapprove amendments to the Zoning Ordinance; and

WHERFEAS, the Planning Commission at its regularly scheduled meeting held August 7,
2013, recommended adoption of Ordinance No. 1469 amending the Zoning Ordinance at various
places by approving Planning Commission Resolution No. 2013-12 as stated in writing; and

Ord. No. 1469 é
! /



WHEREAS, on the 13™ day of September, 2013, the City gave public notice as required
under Chapter 17.68 of the Zoning Ordinance by advertising in the Record Gazette newspaper of
the holding of a public hearing at which the amendment to the Zoning Ordinance would be
considered; and

WHEREAS, on the 24" day of September, 2013, the City Council held the noticed
public hearing at which interested persons had an opportunity to testify in support of, or
opposition to the proposed amendment, and at which time the City Council considered Zone
Text Amendment No. 13-97503; and

WHEREAS, at this public hearing on the 24™ day of September , 2013, the City Council
considered and heard public comments on the proposed Zone Text Amendment; and

WHEREAS, at this public hearing, the City Council has analyzed this proposed project
and has determined that it is exempt from the California Environmental Quality Act (“CEQA”)
under Section 15061(b)(3) of the CEQA Guidelines; and

WHEREAS, the City Council has carefully considered all pertinent documents and the
staff report offered in this case as presented at the public hearing held on the 24™ day of
September, 2013;

NOW THEREFORE, BE IT HEREBY ORDAINED by the City Council of the City
of Banning as follows:

SECTION 1. ENVIRONMENTAL FINDINGS.

The City Council, in light of the whole record before it, including but not limited to, the City’s
Local CEQA Guidelines, the recommendation of the Community Development Director as
provided in the staff report dated September 24, 2013, and documents incorporated therein by
reference, and any other evidence (within the meaning of Public Resources Code § 21080(e) and
§ 21082.2) within the record or provided at the public hearing of this matter, hereby finds and
determines as follows:

1. California Environmental Quality Act (CEQA):

CEQA: The City Council has analyzed this proposed project and has determined that it is
exempt from the California Environmental Quality Act (“CEQA™) under Section
15061(b)(3) of the CEQA Guidelines which provides that CEQA only applies to projects
that have the potential for causing a significant effect on the environment. Where, as
here, it can be seen with certainty that there is no possibility that the activity in question
may have a significant effect on the environment; the activity is not subject to CEQA.
The amendments to the Zoning Ordinance do not relate to any one physical project and
will not result in any physical change to the environment. Further, projects subject to this
ordinance will trigger individual analysis and documentation related to CEQA.
Therefore, it can be seen with certainty that there is no possibility that this ordinance may
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have a significant adverse effect on the environment, and therefore the adoption of this
ordinance is exempt from CEQA pursuant to Section 15061(b)(3) of the CEQA Guidelines.

2. Multiple Species Habitat Conservation Plan (MSHCP).

The amendments to the Zoning Ordinance do not relate to any one physical project and
are not subject to the MSHCP. Further, projects subject to this ordinance will trigger
individual project analysis and documentation related to the requirements of MSHCP
including mitigation through payment of the MSHCP Mitigation Fee.

SECTION 2. REQUIRED FINDINGS.
The Zoning Ordinance requires that each Zone Text Amendment meet certain findings in Section
17.116.050 in order to be approved by the City Council. The following findings are provided for

consideration:

1. The proposed Zone Text Amendment is consistent with the goals and policies of the
General Plan.

Findings of Fact:

The proposed Zone Text Amendment is consistent with the goals and policies of the General
Plan, insofar as the General Plan designations and Zoning designations will not change, and
the text amendments will result in clarifying the goals, policies and programs of the General
Plan. The primary General Plan Land Use element Goal is “A balanced, well planned
community including businesses which provides a functional pattern of land uses and
enhances the quality of life for all Banning residents”. By amending the Zoning Ordinance
specifically perfaining to mixed use developments in the Airport Industrial zoning district,
security fencing in the commercial zones and government office uses in the Downtown
Commercial and Business Park zoning districts, it is anticipated that the amendments will
enhance the quality of life for Banning residents who may utilize the commercial and
government services provided by these developments.

Furthermore, it 1s a goal of the Land Use ¢lement of the City’s General Plan to provide for
complimentary commercial uses; specifically the Commercial Goal states that provision for
“Complementary commercial uses which meet the needs of the City’s residents, increase the
City’s revenues, and provide a range of employment opportunities” shall be provided; and,
more specifically Policy 3 states that “the Zoning Ordinance shall include principles, design
standards and guidelines which encourage the development of high quality commercial
projects”. It is anticipated that allowing mixed use developments in the Airport Industrial
Zoning district through Conditional Use Permit process, will encourage and facilitate small
business development that increases tax revenue for the City through the sale of additional
goods and services as well as employment opportunities. By allowing a process for
obtaining additional height for security fencing, businesses with security concerns may locate
within the commercial zoning districts thus providing increased sales tax revenue and
opportunities for employment.

Ord. No. 1469 /
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2. The proposed Zone Text Amendment is internally consistent with the Zoning Ordinance.

Findinegs of Fact:

The Zone Text Amendment is consistent with the existing provisions of the Zoning
Ordinance. The proposed amendments will amend the existing Zoning Ordinance pertaining
to business and government development within the present limits and development
standards established by the Zoning Ordinance. Staft has reviewed and compared the
proposed changes and finds no conflicting statements or inconsistencies in the Zoning
Ordinance.

3. That the City Council has independently reviewed and considered the requirements of the
California Environmental Quality Act.

Findings of Fact:

The City Council has analyzed this proposed project and has determined that it is exempt
from the California Environmental Quality Act (“CEQA”} under Section 15061(b)(3) of the
CEQA Guidelines which provides that CEQA only applies to projects that have the potential
for causing a significant effect on the environment. Where, as here, it can be seen with
certainty that there is no possibility that the activity in question may have a significant effect
on the environment; the activity is not subject to CEQA. The amendments to the Municipal
Code do not relate to any one physical project and will not result in any physical change to
the environment. Further, projects subject to this resolution will trigger individual analysis
and documentation related to CEQA. Therefore, it can be seen with certainty that there is no
possibility that this resolution may have a significant adverse effect on the environment, and
therefore the adoption of this resolution is exempt from CEQA pursuant to Section 15061(b)(3)
of the CEQA Guidelines.

SECTION 3. Amend the Mixed use, residential/commercial use as listed in Table 17.12.020
Permitted, conditional and prohibited uses as follows:

Zone DC GC HSC PO I Al BP IMR
Mixed use, P P C C X “c» C X
residential/commercial

SECTION 4. Amend paragraph 6, in subsection B of Section 17.12.010 Purpose-Districts
designated as follows:

6. “Airport Industrial (Al). Land uses must be focused on airport-related and transportation-
related functions, including machining, manufacturing, warehousing, flight schools,
restaurants and office uses. Aircraft maintenance, repair and catering services are also
appropriate; and mixed-use projects may also be permitted, subject to a conditional use
permit.”
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SECTION 5. Amend the Maximum Fence/Wall Height (fi.) development standard as listed in
Table 17.12.030 Commercial and Industrial Development Standards as follows:

DC GC HSC PO 1 Al |BP IMR

“Fence/Wall Height (ft.) ** |6 6 6 6 18 8 |6 8
" Additional height may be permitted for security as approved by the Director through a Technical Staff Review.”

SECTION 6. Amend Section 17.12.130 Walls and fences as follows:

“A. Walls should be kept to the lowest height possible to accomplish their screening or
buffering function.
B. Walls should always be decorative, and should be designed to blend with the structure's

architectural style.
C. Security fencing should combine solid walls with wrought iron grill work. Additional
height for security fencing may be approved by the Director through Technical Staff

Review.
D. Long walls should include pillars or other treatment every 50 feet to provide visual relief.

E. Chain link and barbed wire fencing is prohibited.
F. Precision block walls must be stuccoed.”

SECTION 7. Amend paragraph B, of Section 17.24.080 Fences, walls, and hedges as follows:

“B. Fences, walls, and hedges may not exceed six feet in height, unless required by any law
or regulation of the city, the State of California, federal government, or agency thereof;
or, as otherwise permitted by the Zoning Ordinance.”

SECTION 8. Amend the Government Office use as listed in Table 17.12.020 Permitted,
conditional and prohibited uses as follows:

Zone DC GC HSC PO I Al BP IMR
“Government Office P C C P X P P X

SECTION 9. SEVERABILITY.

If any section, subsection, sentence, clause, or portion of this ordinance is, for any reason, held to
be invalid or unconstitutional by a decision of any court of competent jurisdiction, such decision
will not affect the validity of the remaining portions of this ordinance. The City Council of the
City of Banning hereby declares that it would have passed this Ordinance and each and every
section, subsection, sentence, clause, phrase or portion thereof, irrespective of the fact that any
one or more sections, subsections sentences, clauses, phrases, or portions thereof may be
declared invalid or unconstitutional.
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SECTION 10. PUBLICATION; EFFECTIVE DATE.

The City Clerk shall certify to the passage and adoption of this ordinance, and shall make a
minute of the passage and adoption thereof in the records of and the proceedings of the City
Council at which the same is passed and adopted. This ordinance shall be in full force and effect
thirty (30) days after its final passage and adoption, and within fifteen (15) days after its final
passage, the City Clerk shall cause it to be published in a newspaper of general circulation and
shall post the same at City Hall, 99 E. Ramsey Street, Banning, California.

PASSED, APPROVED, AND ADOPTED this g day of October, 2013.

Deborah Franklin, Mayor
City of Banning

ATTEST:

Marie A. Calderon, City Clerk
City of Banning, California

APPROVED AS TO FORM AND
LEGAL CONTENT:

David I. Aleshire, City Attorney
Aleshire & Wynder, LLP

Ord. No. 1469 /
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CERTIFICATION:

I, Marie A. Calderon, City Clerk of the City of Banning, California, do hereby certify that
Ordinance No. 1469 was duly introduced at a regular meeting of the City Council of the City of
Banning, held on the 24® day of September, 2013, and was duly adopted at a regular meeting of
said City Council on the 8™ day of October, 2013, by the following vote, to wit:

AYES:

NOES:

ABSEN:

ABSTAIN:

Marie A. Calderon, City Clerk
City of Banning, California

Ord. No. 1469
7 A
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ORDINANCE NO. 1471 2;7@/ ?&E—CJ{;

AN ORDINANCE OF THE CITY COUNCIL OF THE
CITY OF BANNING, CALIFORNIA, SETTING
FORTH A PROCEDURE FOR THE ANNUAL
APPOINTMENT OF THE OFFICE OF MAYOR AND
MAYOR PRO TEM BY COUNCILMEMBERS

WHEREAS, Councilmembers of the City Council of the City of Banning serve
as Mayor and Mayor Pro Tem, and also as officers of the Successor Agency to the
Banning Community Redevelopment Agency and the Banning Housing Authority. The
office of the Mayor while generally under state law has no greater legal authority than
other Councilmembers, yet the office is the visible representative and spokesperson for
the City, and is a point of coordination between the City Manager and City Couneil; and

WHEREAS, on or about October 11, 2011, the City Council adopted an
ordinance changing the City’s method of appointing the Mayor and Mayor Pro-Tem to an
automatic “rotational” system whereby each member on the City Council was given the
opportunity to rotate through one or both of the Mayor/Mayor Pro-Tem offices; and

WHEREAS, on or about October 23, 2012, the City Council also adopted a
comprehensive “Manual of Procedural Guidelines for the Conduct of City Council and
Constituent Body/Commission Meetings for the City of Banning” to serve as an “all-in-
one” source of rules for the conduct of meetings, officer appointments,
council/board/commissioner civility and other such matter; and

WHEREAS, the Council has proposed a return to an appointment system for
designating the Mayor and Mayor Pro-Tem, allowing the Council majority to decide
appointiments to the seats.

NOW, THEREFORE, BE IT RESOLVED, by the City Council of the City of
Banning, California:

SECTION 1. The “Manual of Procedural Guidelines for the Conduct of City
Council and Constituent Body/Commission Meetings for the City of Banning” adopted
on October 23, 2012, as may be amended, is hereby declared to supersede, and by such
secession repeal, the following resolutions: (i) Resolution No. 2001-75, (ii) Resolution
No. 2002-15, and (iit) Resolution No. 2003-06.

SECTION 2. Section 2.04.070 of the Banning Municipal Code is hereby repealed
and replaced to read, in its entirety, as follows:

Ord. No. 1471 3
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“2.04.070 - Appointment of Mavor and Mayor Pro Tem.

A,

Ord. No. 1471

General/Annual Appointments.

1. The City of Banning has a council/manager form of municipal
government. All five (5) members of the city council are elected at large to
four (4) year terms. The mayor serves as the nominal head of the council and
the mayor pro tem serves as the locum tenens in the absence of the mayor.
Additionally, the city has related agencies, including the successor agency to
the former community redevelopment agency and the Banning housing
authority. These related entities have various officers, including a chair
person and vice chair person.

2. The city council shall choose one of its members as mayor and one of its
members as mayor pro tem every other year at the meeting at which the
declaration of the municipal election results and the installation of the newly
elected officers is made pursuant to Sections 10262 and 10264 of the
California Elections Code, following the declaration of the election results.
Additionally, in the intervening years, the organizational meeting shall be held
at the first meeting in December. The term of service for both mayor and
mayor pro tem shall be for a period of one (1) year from the date of
appointment or until their successor is appointed. No person may become
mayor or mayor pro tem unless a majority of the council votes to approve the
action.

3. A councilmember may be elected to a maximum of two (2) consecutive
one-year terms in the same office.

4. 'The mayor shall serve as the chair of the successor agency to the former
community redevelopment agency and as chair to the housing authority, The
mayor pro tem shall serve as the vice chair of the successor agency to the
former community redevelopment agency and as vice chair fo the housing
authority.

Removal

With a majority vote of the body, any officer holding any office governed by
this Section may be replaced; but in general, such changes should not be made
in midterm, and if made, a replacement officer shall be appointed as stated
above m 2.04.070(A).

Office of the Mayor Pro Tem

The mayor pro tem will serve as mayor in the event of the absence of the
mayor and will be appointed as the mayor when there is a vacancy in the
office of mayor.

A



D. Manual of Procedures to Govern

All other terms and procedures associated with the seats of mayor/chair,
mayor pro tem/vice chair shall be governed by that ‘Manual of Procedural
Guidelines for the Conduct of City Council and Constituent
Body/Commission Meetings for the City of Banning’ adopted on October 23,
2012 and as may be amended from time to time.”

SECTION 3. Section 2.04.080 is hereby added to the Banning Municipal Code to
read, in its entirety, as follows:

“2.04.080 - Manual of Meeting Procedures

That certain ‘Manual of Procedural Guidelines for the Conduct of City
Council and Constituent Body/Commission Meetings for the City of
Banning’ adopted on October 23, 2012, as may be amended from time to
time (the “Manual™), shall govern the conduct and procedures applicable
to meetings of the city council and related city bodies, boards and
commissions. The Manual may be amended from time to time by
resolution of the city council. In the event of any conflict between the
Manual and a more specific ordinance existing in this Code, the terms of
the Code shall govern.”

SECTION 4. The provisions of this ordinance supersede any conflicting
resolutions or ordinances, and any such resolutions or ordinances shall be construed in
such a manner as to carry out the intent of this ordinance.

SECTION 5. The Mayor shall sign this Ordinance and the City Clerk shall attest
thereto and shall within fifteen (15) days of its adoption cause it, or a summary of it, to be
published in the Record Gazette, a newspaper published and circulated in the City.
Thereupon, this Ordinance shall take effect thirty (30) days after the adoption and be in
effect according to the law.

PASSED, APPROVED AND ADOPTED this 8™ day of October, 2013.

Deborah Franklin, Mayor
City of Banning California
ATTEST:
Marie A. Calderon, City Clerk
City of Banning, California
Ord. No. 1471 —



APPROVED AS TO FORM
AND LEGAL CONTENT:

David J. Aleshire, City Attorney
City of Banning, California

CERTIFICATION:

I, Marie A. Calderon, City Clerk of the City of Banning, California, do hereby certify that
the foregoing Ordinance No. 1471 was duly introduced at a regular meeting of the City
Council of the City of Banning, held on the 24™ day of September, 2013 and was duly
adopted at a regular meeting of said City Council held on the 8 day of October, 2013, by
the following vote, to wit:

AYES:
NOES:
ABSENT:
ABSTAIN:
Marie A. Calderon, City Clerk
City of Banning, California
Ord. No, 1471
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ORDINANCE No: 14713066¢

AN ORDINANCE OF THE CITY COUNCIL OF THE
CITY OF BANNING, CALIFORNIA, SETTING
FORTH A PROCEDURE FOR THE ANNUAL
APPOINTMENT OF THE OFFICE OF MAYOR AND
MAYOR PRO TEM BY COUNCILMEMBERS

WHEREAS, Councilmembers of the City Council of the City of Banning serve as
Mayor and Mayor Pro Tem, and also as officers of the Successor Agency to the Banning
Community Redevelopment Agency and the Banning Housing Authority. The office of
the Mayor while generally under state law has no greater legal authority than other
Councilmembers, yet the office is the visible representative and spokesperson for the
City, and is a point of coordination between the City Manager and City Council; and

WHEREAS, on or about October 11, 2011, the City Council adopted an
ordinance changing the City’s method of appointing the Mayor and Mayor Pro-Tem to an
automatic “rotational” system whereby each member on the City Council was given the
opportunity to rotate through one or both of the Mayor/Mayor Pro-Tem offices; and

WHEREAS, on or about October 23, 2012, the City Council also adopted a
comprehensive “Manual of Procedural Guidelines for the Conduct of City Couneil and
Constituent Body/Commission Meetings for the City of Banning” to serve as an “all-in-
one” source of rules for the conduct of meetings, officer appointments,
council/board/commissioner civility and other such matter; and

WHEREAS, the Council has proposed a return to an appointment system for
designating the Mayor and Mayor Pro-Tem, allowing the Council majority to decide
appointments to the seats.

NOW, THEREFORE, BE IT RESOLVED, by the City Council of the City of
Banning, California:

SECTION 1. The “Manual of Procedural Guidelines for the Conduct of City
Council and Constituent Body/Commission Meetings for the City of Banning” adopted
on October 23, 2012, as may be amended, is hereby declared to supersede, and by such
secession repeal, the following resolutions: (i) Resolution No. 2001-75, (ii) Resolution
No. 2002-15, and (iii) Resolution No. 2003-06.

SECTION 2. Section 2.04.070 of the Banning Municipal Code is hereby repealed
and replaced to read, in its entirety, as follows:

01102/00011\149215.02

A7




“2.04.070 - Appointment of Mayor and Mayvor Pro Tem.
A. General/Annual Appointments,

1. The City of Banning has a council/manager form of municipal
government. All five (5) members of the city council are elected at large to
four (4) year terms. The mayor serves as the nominal head of the council and
the mayor pro tem serves as the locum tenens in the absence of the mayor.
Additionally, the city has related agencies, including the successor agency to
the former community redevelopment agency and the Banning housing
authority. These related entities have various officers, including a chair
person and vice chair person.

2. The city council shall choose one of its members as mayor and one of its
members as mayor pro tem ¢very other year every-other-year-at the meeting at
which the declaration of the municipal election results and-the installation of
the newly elected officers is made pursuant to Sections 10262 and 10264 of
the California Elections Code, following the declaration of the election resulis.

Additionally, in the infervening years, the organizational meeting shall be held

at the first meeting in December. Addiionally—in-the-interveningvears-the
W@W—%%%—%M%WMTR
term of service for both mayor and mayor pro tem shall be for a period of one
(1) year from the date of appointment or until their successor is appointed. No
person may become mayor or mayor pro tem unless a majority of the council
votes to approve the action.

3. A councilmember may be elected to a maximum of two (2) consecutive
one-year terms in the same office.

4. The mayor shall serve as the chair of the successor agency to the former
community redevelopment agency and as chair to the housing authority, The
mayor pro tem shall serve as the vice chair of the successor agency to the
former community redevelopment agency and as vice chair to the housing
authority.

B. Removal

With a majority vote of the body, any officer holding any office governed by
this Section may be replaced; but in general, such changes should not be made
in midterm, and if made, a replacement officer shall be appointed as stated
above in 2.04.070(A).

C. Office of the Mayor Pro Tem

The mayor pro tem will serve as mayor in the event of the absence of the
mayor and will be appointed as the mayor when there is a vacancy in the
office of mayor.

01102/0001\£49215.02



D. Manual of Procedures to Govern

All other terms and procedures associated with the seats of mayor/chair,
mayor pro tem/vice chair shall be governed by that ‘Manual of Procedural
Guidelines for the Conduct of City Council and Constituent
Body/Commission Meetings for the City of Banning” adopted on October 23,
2012 and as may be amended from time to time.”

SECTION 3. Section 2.04.080 is hereby added to the Banning Municipal Code to
read, in its entirety, as follows:

“2.04.080 - Manual of Meeting Procedures

That certain ‘“Manual of Procedural Guidelines for the Conduct of City
Council and Constituent Body/Commission Meetings for the City of
Banning’ adopted on October 23, 2012, as may be amended from time to
time (the “Manual”), shall govern the conduct and procedures applicable
to meetings of the city council and related city bodies, boards and
commissions. The Manual may be amended from time to time by
resolution of the city council. In the event of any conflict between the
Manual and a more specific ordinance existing in this Code, the terms of
the Code shall govern.”

SECTION 4, The provisions of this ordinance supersede any conflicting
resolutions or ordinances, and any such resolutions or ordinances shall be construed in
such a manner as to carry out the intent of this ordinance.

01102/0001\149215.02



PASSED, APPROVED AND ADOPTED by the City Council of the City of
Banning, California, at its regular meeting held on the day of , 2013, by
the following vote, to wit:

AYES:
NOES:
ABSENT:
ABSTAIN:

Debbie Franklin, Mayor
City of Banning California

ATTEST:

By:

Marie Calderon, City Clerk
for City of Banning, California

APPROVED AS TO FORM:

By:

David Aleshire, City Attorney
City of Banning, California

01102/0001\149215.02




CITY COUNCIL AGENDA

Date: October 8, 2013

TO: City Council

FROM: June Overholt, Administrative Services Director

SUBJECT: Approval of Accounts Payable and Payroll Warrants for Month of
Angust 2013

RECOMMENDATION: The City Council review and ratify the following reports per the California
Government Code,

FISCAL DATA: The reports in your agenda packet cover "Expenditure Disbursements" and "Payroll Expenses”
for the month of August 2013,

The reports are:

Expenditure approval lists

August 1, 2013 276,296.87
August 8, 2013 409,477.96
August 13, 2013 52,607.39
August 22, 2013 1,420,227.27
August 29, 2013 155,627.56
September 24, 2013 2,674,726.33 (August Month End)
Payroll check registers
August 9, 2013 8,962.96
August 23, 2013 7,325.72

Payroll direct deposits®
August 9, 2013 275,729.15
August 23, 2013 257,700.06



As you review the reports, if you have any questions please contact the Finance Department so
that we can gather the information from the source documents and provide a response.

Report Prepared by: Jenna Harrell, Accounts Payable

RECOMMENDED BY: APPROVED BY:
i .
o fvedles It AT
fffé Overholt Andy Takata
dministrative Services Director City Manager




C ITYMBANNIN(I
Find/Department Legend
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0001 General Fund Departments 204 — D.A.R.E. Donation Fund
0001 - General 300 - City Administration COP Debt Service
1000 — City Counci! 360 — Sun Lakes CFD #86-1
1200 - City Manager 365 — Wilson Street #91-1 Assessment Debt
1300 - Human Resources 370 — Area Police Computer Fund
1400 - City Clerk 375 — Fair Oaks #2004-01 Assessment Debt
1500 — Elections 376 - Cameo Homes
1800 — City Attorney . 400 - Police Facilities Development
1900 — Fiscal Services 410 - Fire Facilities Development
1910 - Purchasing & A/P 420 - Traffic Control Facility Fund
2060 — TV Government Access 421 - Ramsey/Highland Home Road Signal
2200 - Police 430 - General Facilities Fund
2210 - Dispatch 441 - Sunset Grade Separation Fund
2279 — TASIN — SB621 (Police} 444 — Wilson Median Fund
2300 - Animal Control 451 - Park Development Fund
2400 - Fire 470 — Capital Improvement Fund
2479 — TASIN — 5B&21 (Fire) 475 — Fair Oaks #2004-01 Assessment District
2700 — Building Safety 600 — Airport Fund
2740 - Code Enforcement 610 — Transit Fund
2800 — Planning 660 - Water Fund
3000 ~ Engineering 661 — Water Capital Facilities
3200 - Building Maintenance 662 — Irrigation Water Fund
3600 — Parks 663 — BUA Water Capital Project Fund
4000 - Recreation 669 — BUA Water Debt Service Fund
4010 — Aquatics 670 — Electric Fund
4050 —~ Senior Center 672 — Rate Stability Fund
4060 — Sr. Center Advisory Board 673 — Electric Improvement Fund
4500 — Central Services 674 —'07 Electric Revenue Bond Project Fund
4800 — Debt Service 675 — Public Benefit Fund
5400 — Community Enhancement 678 —'07 Electric Revenue Bond Debt Service Fund

680 — Wastewater Fund
All Other Funds 681 — Wastewater Capital Facility Fund
002 — Developer Deposit Fund 682 — Wastewater Tertiary
003 — Riverside County MOU 683 — BUA Wastewater Capital Project Fund
100 —~ Gas Tax Street Fund 685 — State Revolving Loan Fund
101 — Measure A Street Fund 689 — BUA Wastewater Debt Service Fund
103 — SB 300 Street Fund 690 — Refuse Fund
104 — Article 3 Sidewaik Fund 700 - Risk Management Fund
110 —-CDBG Fund 702 — Fleet Maintenance
111 - Landscape Maintenance 703 — Information Systems Services
132 — Air Quality Improvemeant Fund 761 — Utility Bilting Administration
140 — Asset Forfeiture/Police fund 805 — Redevelopment Obligation Retirement Fund
148 — Supplemental Law Enforcement 810 - Successor Housing Agency
149 -- Public Safety Sales Tax Fund 830 — Debt Service Fund
150 — State Park Bond Fund 850 — Successor Agency
180 — Housing Authority Fund 855 - 2007 TABS Bond Proceeds
200 - Speclal Donation Fund 856 — 2003 TABS Bond Proceeds
201 - Sr. Center Activities Fund 857 — 2003 TABS Bond Proceeds Low/Mod
202 — Animal Control Reserve Fund 860 ~ Project Fund

203 — Police Volunteer Fund




CITY COUNCIL AGENDA

DATE: October 8, 2013
TO0: City Council
FROM: June Overholt, Administrative Services Director/ Deputy City Manager

SUBJECT: City Business Permit for Care Ambulance Service, Inc.

RECOMMENDATION: The City Council review and consider approving a City Business
Permit for Sacred Heart Ambulance to provide non-emergency medical transport services within
the city limits of Banning.

BACKGROUND / ANALYSIS:

Per Banning Municipal Code 5.04.110 “Registration for Business Tax Certificate”, Council
approval is required for any business providing ambulance services.

Mr. Santiago Carrillo is the president for Sacred Heart Ambulance, which is a private Basic Life
Support (BLS) ambulance service that intends to provide non-emergency medical transportation
for non-critical patients in the City of Banning and County of Riverside.

Sacred Heart Ambulance holds a wvalid and current Riverside County Community Health
Agency, Department of Public Health permif, which authorizes them to operate within the
boundaries of Riverside County. The company has a fleet of vehicles that are painted and
distinguished as ambulances, which are registered with the California Department of Motor
Vehicles, as required by law, and have passed inspection with the California Highway Patrol.

Sacred Heart Ambulance will not be providing emergency response services as American
Medical Response (AMR) is under contract with Riverside County fo provide such services.
Presently there are five ambulance companies that provide non-emergency medical transport
services in the City of Banning.

FISCAL IMPACT: None

RECOMMENDED BY: APPROVED BY:
Ry
z,/) Aver Lo 1+ - / "
ﬁ’ﬁe Overholt Andrew Takata
Administration Services Director/ City Manager
Deputy City Manager




CITY COUNCIL AGENDA

CONSENT ITEM
Date: October 8, 2013
TO: City Council
FROM: June Overholt, Administrative Services Director

SUBJECT: Recommendation to Adopt a Resolution of Approving a Statement of
Investment Policy

RECOMMENDATION: “The City Council adopt Resolution No. 2013-95, a Resolution of the
City Council of the City of Banning Adopting a Statement of Investment Policy.”

JUSTIFICATION: City policy requires an annual review of the investment policy,

BACKGROUND/ANALYSIS: The current policy focuses on safety, liquidity and availability,
rather than on yield. Under the current policy, a minimum of 40% of the City’s investments may
be placed in an investment with the State of California’s Local Agency Investment Fund (LAIF).
The other investments cannot exceed a 36 month maturity, Per the State Treasurer’s Office,
pursuant to the California Government Code monies invested with LAITF cannot be borrowed or
withheld by the State of California, These monies are protected by statute. The remaining 60%
of the City’s available operating money is invested in authorized securities (other than LAIF).
The LAIF rate has dropped from .528% to .271% from July 1, 2010 to the present. Our current
average rate on investments outside of LAIF is .406%. Our current average rate on investments
overall (excluding bond funds) is .314%. In 2011-12, the LAIF rate ranged from .448% to
.358% and the City earned approximately $198,500 of interest on all of its investments. In 2012-
13 the LAIF rate dropped further to .244% and the total interest earned on all investments was
approximately $178,000.

Staff is recommending minor changes to the policy. In Section 8 AUTHORIZED AND
SUITABLE INVESTMENTS. Mortgage Backed Securities were previously listed as an
authorized investment tool. Although the City has not invested in Mortgage Backed Securities, to
avoid confusion on whether the City could, this option is being removed.

Council members have expressed concern with the earnings on investments. A Request for
Proposal was issued seeking an investment management firm. Once proposals are received,
analysis will be done to determine whether investment earnings could be improved sufficiently
enough to cover the administrative costs of a management firm. Should council approve
investment advisory management services, the firm would provide input on updating the
investment policy, provide quarterly reports to the City and provide daily management of
investments.

25



FISCAL DATA:  No immediate fiscal impact is anticipated. The monthly Report of
Investments tracks any changes in investment income.

RECOMMENDED BY:

Q’,ﬁ/ﬂ/@ w/{\ e (Bﬁ”

e Overholt
Administrative Services Director/
Deputy City Manager

APPROVED BY:

) f‘“" T
f// .

L7

Andy Takata
City Manager




RESOLUTION NO. 2013-95

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BANNING ADOPTING
A STATEMENT OF INVESTMENT POLICY

WHEREAS, Under the laws of the State of California, it is the responsibility of the City
Council to secure and protect the public funds of the City of Banning (hereinafter “City”), and to
establish proper safeguards, controls, and procedures to maintain these funds in a lawful, rational
and auspicious manner; and

WHEREAS, said maintenance shall include the prudent and secure investment of those
funds that are not immediately needed to meet cash disbursements, in a manner anticipated to
provide additional benefit to the electorate of the City of Banning;

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY
OF BANNING as follows:

SECTION 1. The following shall constitute the Statement of the Investment Policy of the City of
Banning:

1. SCOPE

This Statement of Investment Policy pertains to those funds under the control of the City
Council, designated for the ongoing operations of the City and the City’s Redevelopment
Agency; and concerns the deposit, maintenance, and safekeeping of all such funds, and the
investments made with these funds. This Policy does not apply to pension moneys, deferred
compensation funds, trustee, and certain other non-operating funds.

2. PURPOSE OF POLICY STATEMENT

The purpose of this Statement of Investment Policy is to provide the public and those
involved in servicing the investment requirements of the City, and any other interested party, a
clearer understanding of the Government Codes, regulations and internal guidelines that will be
observed in maintaining and investing those funds not immediately needed to meet liabilities.

3. INVESTMENT OBJECTIVES

The underlying objective of the City Council is to protect the safety of the principal of the
portfolio through the judicious purchase of those legal investments permitted to local agencies,
as defined in the State of California Government Codes, consistent with current conditions and
the other dominant objectives pursuant to managing a local agency portfolio, namely:

A. Safety: The City Council takes as its primary responsibility to maintain the safe
return of all principal placed in investments by avoiding decisions that might result in
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losses through fraud, default, or adverse market conditions. Importance is also
accorded to the protection of accrued interest earned on any investment instrument.

B. Liquidity: The City Council accepts as an imperative that a majority (a minimum of
60%) of all investments are in items that are immediately negotiable, as the portfolio
is a cash management fund. It shall be assumed that all investments shall remain
sufficiently liquid in order to meet unexpected cash calls.

C. Availability: Due to the nature of a public funds portfolio, the City Council finds that
it is mandatory that moneys be available to meet the monetary requirements inherent
to operating a public entity. Thus funds should be invested in such a manner that
money will always be available without risk of trading loss to meet normal cash
requirements. A vast majority of the moneys invested by the City Council should
never require the realization of immoderate losses should an unforeseen cash demand
require the sale of investments prior to maturity. A sufficient portion of all funds
shall be invested in securities providing a high degree of availability, that is, in
securities easily sold or converted to cash in a timely manner, with little or no loss of
interest earnings,

D. Yield: While it is considered desirable to obtain a respectable yield, yield shall not
be the driving force in determining which investments are to be selected for purchase.
Yield is to be given lesser weight in the investment decision than safety, liquidity, or
availability.

The City Council shall undertake to place investments with the objective of obtaining a
reasonable rate of return under prevailing market conditions. In pursuit of this goal,
maximization of yield shall be of lesser concern than either safety of principal, liquidity of the
investment, or availability of the invested funds. The City Council undertakes to be prudently
cognizant of those factors within the marketplace that may be indicative of either favorable or
hazardous conditions relative to the City’s investments. The portfolio is to be managed under the
strategy of minimal turnover in investments however, with sufficient activity to minimize losses
due to adverse changes in market conditions.

4, PRUDENCE

The City Council recognizes that it is subject to the "Prudent Investor Standard"
whenever making a decision regarding the investment of the City's funds. This rule states:

When- investing, reinvesting, purchasing, acquiring, exchanging,
selling, or managing public funds, a trustee shall act with care,
skill, prudence, and diligence under the circumstances then
prevailing, including, but not limited to, general economic
conditions and the anticipated needs of the agency, that a prudent
person acting in like capacity and familiarity with those malfers
would use in the conduct of funds of a like character and with like
aims, to safeguard the principal and maintain the liquidity needs of
the agency (Cal. Gov. Code §53600.3).

Resolution 2013-95




The City Council, and those acting under the auspices of the City Council, is deemed to
have a fiduciary trustee relationship with the public for the public funds, and all investment
decisions will be made in a manner sustaining this responsibility.

5. DELEGATION OF AUTHORITY

While the City Council has final responsibility for all investment decisions, other City
personnel are required to aid in the day to day administration of those decisions. Those staff
members currently authorized to act on behalf of the City Council are listed below. This list is
subject to change. Parties involved in investment transactions with the City Council are deemed
to be on notice of the contents of the most current copy of this Policy, and all pertinent
authorizing documents, at the time of accepting written or verbal instructions from any staff
member. The Councilpersons and deputized personnel listed below are designated to perform
such approved investment related tasks as the City Council shall from time to time assign, to
arrange any required notifications, and to execute the documents necessary to put into effect the
decisions of and for the City Council:

Title

Mayor

Administrative Services Director

City Managet

Other persons, both inside and outside City employment, may act in the role of assistant
or advisor to those listed above, to aid in the timely and proper settlement of investment
transactions. Such persons may not authorize, approve, or initiate any trading activities. Only
the persons listed above may initiate trading activity and only in a manner consistent with
the instructions of the City Council.

City Council directives to the City Manager and Administrative Services Director are as follows:

¢ Make investments in accordance with this policy.

e Make phone calls to, or otherwise communicate with, LATF or brokerage firm for
investment purposes and to withdrawal and deposit funds as required to meet the City’s
cash flow requirements between meetings of the City Council.

¢ Make transaction withdrawals for cash flow requirements up to a maximum of limit of
$3,000,000 per single fransaction without prior approval of the City Council.

6. SECURITIES CUSTODY

As required by the Government Code, the City Council shall establish a third party
custody and safekeeping account to which all negotiable instruments shall be delivered upon
purchase on a payment versus delivery basis. No negotiable, deliverable, securities or
investments will be left in the custody of any brokerage firm or issuing party, including any
collateral from Repurchase Agreements.

Resolution 2013-95



7. AUTHORIZED INVESTMENTS AND LIMITATIONS

The Government Code of the State of California, primarily within sections 53600 et. seq.,
sets out the legal authority for inclusion of certain types of investment vehicles in a California
local agency's investment portfolio. Consistent with those sections, undet no circumstances will
the City Council purchase an investment that is not specifically authorized for a local agency
under these, or other code sections that may apply, or might later be enacted, pertaining to local
agency investments. It shall be a requirement of all investment professionals performing any
transaction on behalf of the City that they possess a complete understanding of the acceptability
of the subject investment under those code sections.

A “Table of Investments Permitted Local Agencies by the California Government Codes”
is attached hereto, marked Attachment “A” and by this reference made a part hereof.
Attachment “A” briefly describes the principal types of securities legal within the Government
Code sections noted above, and outlines the various limitations included in these sections. From
these permitted investments, the Council shall determine those investment types that best meet
the needs and abilities of the City.

8. AUTHORIZED AND SUITABLE INVESTMENTS

It is hereby determined by the City Council that, due to the exceptional safety, liquidity
and availability provided by the State of California’s Local Agency Investment Fund (LAIF), a
minimum of 40% of the City’s operating moneys shall be placed in the LAIF, with the exception
of certain bond proceeds and required deposits that pre-existing contractual obligations restrict to
other investment types. Such exceptions shall comply with all appropriate Government Codes,
ordinances and other restrictions inherent to the conditions requiring such exceptions.

It is hereby further determined by the City Council that not more than 60% of the City’s
operating moneys may be placed in the following types of securities:

e Securitics issued or guaranteed by the U.S. Treasury or agencies of the United
States Government

e Bank Certificates of Deposit

e Shares of savings certificates of savings and loan associations

9. AUTHORIZED TERM OF INVESTMENTS

It is hereby determined that the maximum maturity period for any portion of invested
operating moneys shall not exceed thirty-six (36) months, This shall not apply to certain bond
proceeds or other non-operating moneys of the City.

10. AUTHORIZED DEALER LIST — CONFLICT OF INTEREST PROHIBITION

It is prohibited for a transaction to be entered into with any securities broker, dealer or
bank investment department or subsidiary prior to that entity being designated an Authorized
Dealer, and placed on the Authorized Dealer List. Authorized Dealers shall be selected on an as

0

Resolution 2013-95



needed basis to meet specific needs of the City Council. The Administrative Services Director is
authorized to manage the Authorized Dealer List.

No member of the City Council, nor any other official or employee of the City, may
accept any gift, honoraria, gratuity or service of value in violation of the regulations set forth by
the Fair Political Practices Commission, the Government Code, additional limitations set forth by
City ordinance, or internal requirements of the Treasurer and Administrative Services Director.
The City Council is prohibited from conducting any business with any broker, dealer, or
securities firm that has made a political contribution to the City Treasurer or any member of the
City Council, or any candidate for these offices, within the 48 month period immediately
following the date of the political contribution, in an amount exceeding the limitation contained
in Rule G-37 of the Municipal Securities Rulemaking Board. A copy of Rule G-37 is attached
hereto and incorporated herein as Attachment “B.”

11. REPORTING

The Administrative Services Director shall maintain investment records legally required
or otherwise requested by the City Council and prepare a report for the Council on a monthly
basis stating the holdings, status, and earnings of the portfolio. The Statement of Investment
Policy will be provided at the start of each fiscal year annually for review and approval of the
City Council. Should conditions arise, or legislation become effective that behooves
consequential changes within the Policy during the year, the revised policy will again be
addressed by the City Council.

SECTION 2. This Statement of Investment Policy shall be reviewed annually and approved by
the City Council in an open public meeting. Upon request, it will be provided to banks and
brokers and to other effected persons or entities; and to any member of the electorate wishing to
review this document, The City reserves the right to provide these documents on a cost recovery
basis.

SECTION 3. The Statement of Investment Policy was originally adopted under Resolution 2012-
63, which expired by its terms on August 28, 2013.

SECTION 4. The Statement of Investment Policy is hereby adopted.

PASSED, APPROVED AND ADOPTED this 8th day of October, 2013.

Deborah Franklin, Mayor
City of Banning

ATTEST:

Marie A. Calderon, City Clerk

City of Banning %
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APPROVED AS TO FORM
AND LEGAL CONTENT:

David J. Aleshire, City Attorney
Aleshire & Wynder, LLP

CERTIFICATION:

I, Marie Calderon, City Clerk of the City of Banning, California, do hereby certify that the
foregoing Resolution, No. 2013-95 was duly adopted by the City Council of the City of Banning,
California, at a regular meeting thereof held on the gl day of October, 2013 by the following
vote, 10 wit:

AYES:

NOES:

ABSENT:

ABSTAIN:

Marie A. Calderon, City Clerk .
City of Banning, California
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ALLOWABLE INVESTMENT INSTRUMENTS PER STATE GOVERNMENT
CODE (AS OF JANUARY 1, 2013}* APPLICABLE TO ALL LOCAL AGENCIES®

See "Table of Notes for Figure 1" on the nexd page for tootnotes related to this figure.

Program Fund®

Local Agency Bonds 5 years None None
U.S. Treasury Obligations 5 years None None
State Obligations— :
CA And Others 5 years None None
CA Local Agency
Obligations 5 years None None
U.S Agency Obligations 5 years Nene None
Bankers' Acceptances 180 days A0%E None
"A~1" if the issuer
Commercial Paner— 25% of the has issued long-
Select A enciez ; 270 days agency's term debt it must
9 money® be rated “A” without
regard to modifiers”
“A-1" if the issuer
Commercial Paper— 40% of the has issued long-
Other A encies? 270 days agency's term debt it must
g monay! be rated “A" without
regard to modifiers™
Negotlab!e Certificates 5 years 30%F None
of Deposit
CD Placement Service 5 years 30%K None
| Repurchase Agreemenis 1 year None None
Reverse Repurchase 20% of the
Agreements and Securities 92 days*- base value of Nona*
Lending Agreements the portfolio
Medium-Term Notes™ 5 years 30% “A” Rating
Mutual Funds And Money 00 4RO
Market Mutual Funds N/A 20% Multipte
Collate_rahzed Bank 5 years None Nonhe
Deposits
Mortgage Pass-Through 5 years 20% "AA” Rating®
Securities
Bank/Time Deposits 5 years None MNone
County Pooled
investment Funds N/A None None
Joint Powers Authority Pool N/A None Muitiple®
Local Agency Investment
Fund (LAIF) N/A None None
Voluntary Investment N/A None None

LOCAL AGENCY INVESTMENT GUIDELINES
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Sources: Seclions 16340, 16429.1, 53601,
53601.8, 53635, 53635.2, and 53638,

Municipal Utiiities Districts have the author-
ity under the Public Utilities Gode Section
12871 Io invest in certain securities not
addressed here.

Sectlon 53601 provides that the maximum
term of any investment authorized under
this seclion, unless otherwise staled, is
five years. Howaver, the legisiative body
may grant express authority lo make
investments either specifically or as a pari
of an investment program approved by

the legisiative body thal exceeds this five
year maturity limil. Such approval must be
Issued no fess tharn three months prior (o
the purchase of any security exceeding the
five-year maturity timit,

Percantages apply to alf porffolio invest-
mevils regardiess of source of funds. For
Instance, cash from a reverse repurchase
agreement would be subject to the
restrictions.

No more than 30 parcent of the agency's
money may be in bankers' acceptances of
arny one commerclal bank.

“Select Agencies” are delined as a “city,
a district, or other focal agency that
dofes! not pool money In deposils or in-
vestment with other local agencies, cther
than local agencies that have the same
governing body.”

No more than 10 percent of the agency’s
money may be invested in any one issuer's
commercial paper.

Issuing corporation must be organized and
operaling within the U.S. and have assels in
excess of $500 million,

"Other Agencies” are counties, a city and
caunly, or other local agency "that poois
money in depasits or investmenis with
otfier local agencies, Inchiding Jocal agen-
cles that have the same governing body.”
Local agencies that poof exclusively with
other focal agencles that have the same
gqoverning body must adhere fo the limits
set for "Selact Agencies,” above,

No more than 10 percent of the agency's
money may ke invasted in the commercial
paper of any one corporale fssuer,

No more than 30 percent of the agency’s
total furds may be invested in CDs autho-
rized under Sections 53601.8, 53635.8,
and 53601(i).

Reverse repurchase agreements or securi-
ties jeniding agreements may exceed the
82-day term if the agreement includes a

k!

writien codicil guaranteeing & minimum
earning or spread for the entire period
between the sale of a securily using a re-
verse repurchase agreement or securities
lending agreement and the final maturity
dales of the same security.

Reverse repurchase agreements must be
made with primary dealsrs of the Fed-

eral Reserve Bank of New York or with a
nalionally or state chartered bank that has
a significant refationship with the local
agency. The {ocal agency must have held
the securities used for the agreements for
at feast 30 days.

“Medium-term noles"” are defined in Sec-
tion 53601 as “all corporate and depositery
Institution debt securilies with a maximum
remalning maturity of five years or less,
issued by corporations organized and
operating within the U.S. or by deposifory
institutions licensed by the LLS. or any stafe
and operaling within the U.8.*

No more than 10 percent invested In any
one mutual fund,

A mutual fund must receive the highest
ranking by not fess than two nationally
recognized rating agencies or the fund must
retain an investrment advisor who is regis-
terad with the SEC (or exempt from regis-
tralion), has assels under management in
excess of $500 million, and has ai least five
years experience investing in instruments
authorized by Sections 53601 and 53635,

A money market mutual fund must receive
the highest ranking by nof less than two
nationally recognized statistical rating
organizations or retain an investment advi-
sor ragistered with the SEC or exempt from
registration and who has not less than five
years experlence investing in money mar-
ket instruments with assels under manage-
ment in excess of $500 million.

Issuer must have an A" rating or better for
the Jssuer’s debi as provided by a nationally
recognized rating agency.

A folnt powers authority pool must retain
an investment advisor who Iis registered
with the SEC f{or exempl from registra-
tion}, has assets under management in
excess of $500 million, and has at least
five years experience Investing in instru-
menis authorized by Sectlon 53601,
subdlivisions (a} to {o).

Local entities can deposit between $200
milfion and $10 billion Into the Voluntary
Investment Program Fund, upon approval
by their governing bodies. Deposits in the
fund will be invested in the Pocled Money
Investment Account.

CALIFORNIA DEBT AND INVESTMENT ADVISORY COMMISSION




CITY COUNCIL AGENDA

CONSENT ITEM
DATE: October 8, 2013
TO: Mayor and Members of the City Council
FROM: June Overholt, Administrative Services Director/Deputy City Manager

SUBJECT: Resolution No. 2013-96, “Approving Additional Appropriations for Legal
Services for Fiscal Year 2012-13 (FY13)”.

RECOMMENDATION: Adopt Resolution No.2013-96:

I Authorizing the Administrative Services Director to make appropriations in the amount of
$281,424 for Legal Services in Fiscal Year 2013-13 (FY13) to various funds as shown in
Exhibit A, as well as the related revenue adjustment of $125,694 also shown in Exhibit A.

IL Authorizing the Administrative Services Director to make an appropriation, and the
related revenue adjustment, in the amount of $155,730 to cover additional legal expenses
for Fiscal Year 2012-13 (FY13) to account number 700-5300-480.33-04.

DISCUSSION: To correct an understatement in the legal services allocations and fo cover
additional legal expenses for FY 2012-13, Council is being requested to approve additional
appropriations for legal services.

On June 26, 2012, the City Council approved Resolution 2012-47 authorizing the total
appropriation of $600,000 for legal cxpenses for Fiscal Year 2012/13 (FY13) in the Risk
Management Fund (Fund 700), an Internal Service Fund.

As an Internal Service Fund, the annual budget for legal expenses of § 600,000 is allocated
amongst several of the Funds in the City with a maximum of $ 161,000 charged annually to the
General Fund and the balance of $439,000 allocated to other funds. During an analysis of the
fund, the costs and revenues, it was found that for fiscal year 2012-13 (FY13) the actual amount
allocated to other funds for legal fees totaled only $313,306 thereby understating the required
allocation by $125,694,

The second adjustment that is needed is due to increased legal costs during FY13. The total
actual legal fees as of June 30, 2013 amounted to $755,730, exceeding the budget by $155,730.
The primary reason for the increase in legal costs relates to extraordinary litigation (i.e. Dureau,
Mascaro). In the event that there is cost recovery for legal fees, the General Fund will be
reimbursed.

FISCAL DATA: Appropriations in the amount of $281,424 to the applicable funds/departments
(see Exhibit A} are required to properly allocate legal fees and an appropriation of $155,730 to
Account No. 700-5300-480.33-04 (Legal Services) is necessary to cover the Legal Expenses for

Resolution 2013-96 %5/



Fiscal Year 2012-13 (FY 13). Revenue adjustments in the amount of $125,694 to offset the
adjusted allocations and $155,730 to offsct the additional legal expenses are also required.

RECOMMENDED BY: APPROVED BY:

a:/ M W \r‘\ o (+ {/

Jupi¢g Overholt CfA/ndy Takata
Administrative Services Director/ City Manager
Deputy City Manager

Attachments: 1. Resolution No.
2. Exhibit A

Resolution 2013-96 %



RESOLUTION NO. 2013-96

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BANNING, CALIFORNIA,
APPROVING ADDITIONAL APPROPRIATIONS FOR LEGAL SERVICES FOR
FISCAL YEAR 2012-13 (FY13)

WHEREAS, for fiscal year 2012-13 (FY13) the City Council approved Resolution 2012-47
authorizing an appropriation of $600,000 for legal services in the Risk Management Fund (Fund
700), an Internal Service Fund; and

WHEREAS, the annual budget for legal expenses of $ 600,000 is allocated amongst several
of the funds in the City with a maximum of $161,000 charged to the General Fund and $439,000
allocated to other funds; and

WHEREAS, for fiscal year 2012-13 (FY13) the actual amount allocated to other funds for
Jegal fees totaled only $313,306, thereby understating the required allocation by $125,694; and

WHEREAS, in addition to the understatement in allocation to other funds, the fotal actual
Jegal expenses as of June 30, 2013 amounted to $755,730, exceeding the budget by $155,730; and

WHEREAS, the City’s procedures require the City Council first adopt a resolution before
authorizing any additional appropriations of funds;

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Banning as
follows:

SECTION 1: Authorize the Administrative Services Director to make appropriations in the
amount of $281,424 for Legal Services in Fiscal Year 2013-13 (FY13) to various funds as
shown in Exhibit A, as well as the related revenue adjustment of $125,694 also shown in Exhibit
A.

SECTION 2: Authorize the Administrative Services Director to make an appropriation, and the
related revenue adjustment, in the amount of $155,730 to cover additional legal expenses for

Fiscal Year 2012-13 (F'Y13) to account number 700-5300-480.33-04.

PASSED, ADOPTED AND APPROVED this 8th day of October, 2013

Deborah Franklin, Mayor
City of Banning
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ATTEST:

Marie A. Calderon, City Clerk

APPROVED AS TO FORM AND
LEGAL CONTENT:

David J. Aleshire, City Attorney
Aleshire & Wynder, LLP

CERTIFICATION

[, Marie A. Calderon, City Clerk of the City of Banning, California, do hereby certify that the
foregoing Resolution No, 2013-96 was duly adopted by the City Council of the City of Banning,
California, at a regular meeting thereof held on the 8™ day of October, 2013, by the following

vote, to wit:

AYES:
NOES:
ABSTAIN:
ABSENT:

Marie A. Calderon, City Clerk
City of Banning, California

Resolution 2013-96 /7/ g



Revenue Account
Legal Services-General fund
Legal Services-Other Fund

Expenditure Account
Legal Services

Revenue vs Expenditure

Lega!l Services

Required additional Allocation

Resolution 2013-96
Fiscal Year 2012-13 (FY 13)

] Origina! Budget

Account
700-5300-361-5192
700-5300-374-5193

sub-total

700-5300-480-3304

Difference {Short)/Over

EXHIBIT A

| Budget vs Actual

Budget
Actual (as of 06/30/13)

Less: Reimbursable in FY14
Difference (Short)/Over

$

784,730.00

Amount
$ 161,000
313,306
$ 474,306
$ 600,000
S (125,694)
$ 600,000.00

(29,000) S 755,730.00

$ {155,730.00)

| $ 281,424.00 |

Department Name
City Attorney/General Fund

Gas Tax

Airport

Transit-Fixed Route
Transit-Dial A Ride

Water

Electric

Electric-Gen Transmission
Electric - Public Benefiis
Waste Water

Refuse
Insurance-Worker's Comp
Insurance-SUI
Insurance-General Liab.
Fleet

Information Systems
Utility Billing

Meter Reading

Fiscal Year 2012-13 (FY13)

Account Original Allocation  Addtl. Alloc  Revised Allocation
001-1800-412-5018 $ 161,000 § 155,730 316,730
100-4900-431-5018 16,765 § 6,726 23,491
600-5100-435-5018 501 S 201 702
610-5800-434-5018 23,333 S 9,361 32,694
610-5850-434-5018 1,728 S 693 2,421
660-6300-471-5018 59,372 S 23,819 83,161
670-7000-473-5018 66,398 S 26,638 93,036
670-7010-473-5018 2,938 § 1,180 4,118
675-7020-473-5018 6,914 § 2,774 9,688
680-8000-454-5018 18,138 § 7,277 25,415
690-9600-453-5018 3,184 § 1,277 4,461
700-5020-480-5018 2,247 5 901 3,148
700-5030-480-5018 277§ 111 388
700-5040-480-5018 46,697 S 18,734 65,431
702-3800-480-5018 12,099 S 4,854 16,953
703-3700-480-5018 8,296 § 3,328 11,624
761-3100-480-5018 29,901 § 11,996 41,897
761-3110-480-5018 14,518 § 5,824 20,342
Total - Other Funds $ 313,306 $ 125,694 S 439,000

Grand Total- All Funds S 474,306 § 281,424 $ 755,730
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CITY COUNCIL AGENDA

Date: October 8, 2013
TO: City Council
FROM: Duane Burk, Director of Public Works

SUBJECT: Report of CPI Increase for Waste Management Service Charges for the
Collection, Transportation and Disposal of Solid Waste for Fiscal Year
2013/2014

RECOMMENDATION: The City Council receive and file report on the annual CPI increase
for Waste Management Service Charges for the Collection, Transportation and Disposal of Solid
Waste for Fiscal Year 2013/2014.

JUSTIFICATION: Year two of approved annual CPI increase for Waste Management.

BACKGROUND: The City entered into a Franchise Agreement for refuse collection for ten
years from July 1, 2011 to June 30, 2021. A Public Hearing was held on February 14, 2012 after
Proposition 218 notifications were mailed out, A 2.49% Consumer Price Index (CPI) Increase was
implemented for Fiscal Year 2012/2013.

Per Section 18 of the Franchise Agreement, the refuse collection rate can be adjusted annually at the
beginning of each Fiscal Year based on the following methodologies: Consumer Price Index (CPI)
for the Los Angeles-Riverside-Orange County Metropolitan area, as reported by the U.S. Dept. of
Labor Statistics; the increase/decrease of the collected tonnage of waste; the increase/decrease of
the Tipping Fee charged by the landfill operator; or extraordinary changes in costs related to
collection.

FISCAL DATA: The current rate for the residential refuse collection is $18.42 per month, per
household; the rate will increase to $18.79 per month. An increase of 2.03 %, based on the average
Consumer Price Index (CPI) percentage increase from December 2011 through December 2012
was implemented into the residential and commercial rates at the beginning of the fiscal year for
Fiscal Year 2013/2014. This rate increase methodology is stated in Section 18 of the Franchise
Agreement, last amended on June 28, 2011 as part of Resolution No. 2011-53.

[SIGNATURES ON NEXT PAGE]



RECOMM NDED BY:

/
o T N
uane Burk
Director of Public Works

APPROVED BY

5 = (&W_,.

Andy Takata,
City Manager

REVIEWED BY:

Q
A oulintt-

Jﬁne Overholt,

Administrative Services Director/

Deputy City Manager




CITY COUNCIL / HOUSING AUTHORITY

REPORT OF OFFICERS
DATE: September 24, 2013
TO: Successor Agency and Housing Authority

FROM: Z.ai Abu Bakar, Community Development Director

SUBJECT: Approval of a Subordination Agreement to the Loan Agreement for the First
Time Homebuyer Program to Secure Interest on Property Located at 2910
Rainbow Lane (APN 538-323-009)

RECOMMENDATIONS:
That the Successor Agency adopt Resolution No. 2013-11 SA:
1. Approving a Subordination Agreement relating to the propetty located at 2910 Rainbow
Lane; and
2. Authorize the City Manager to process future Subordination Agreements requests
administratively.

That the Housing Authority adopt Resolution No. 2013-01 HA:
1. Approving a Subordination Agreement relating to the property located at 2910 Rainbow
Lane; and
2. Authorize the City Manager to process future Subordination Agreements requests
administratively.

JUSTIFICATION: In support of home ownership in Banning, the former Community
Redevelopment Agency provided second deeds of trusts in the amount of $20,000.00 to qualified
applicants as part of the First Time Home Buyer Program. In order for a homeowner to refinance
an existing loan a subordination agreement is necessary. There are some uncertainties as to
whether the asset/funding for the deed of trusts is of the Successor Agency or the Housing
Authority. Therefore, staff is seeking approval of the Subordination Agreement from the
Successor Agency and Housing Authority.

BACKGROUND/ANALYSIS: On August 13, 2009 the applicant, Sharon Kay Harris, entered
into a loan agreement with the former Banning Community Redevelopment Agency. The
subordination of the loan is an agreed upon term contained in the Agency loan for the First Time
Homebuyer Program as shown in the attached loan documents (Exhibit “A”). Should a
participating borrower refinance their home during the term of the Agency loan, it is
commonplace for financial institutions to request the Agency to subordinate its original loan to
the new first deed of the trust holder.

On June 29, 2011, AB1X 26, was cnacted providing for the dissolution of all California
redevelopment agencies. Pursuant to AB1X 26, the Banning Redevelopment Agency dissolved
on February 1, 2012 by operation of law, with all interests, enforceable obligations and housing
assets of the former Agency being assumed by the Banning Housing Authority.

Resolution Nos. 2013-11 SA & 2013-01 HA
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In July of 2013, the City received a request from the property owner/homeowner to subordinate
the Agency’s second deed of trust in order to facilitate the refinancing of the home located at
2910 Rainbow Lane. Upon receipt of the subordination request and agreement, staff requested
that legal staff review the proposed agreement for appropriateness, correctness, and legal
compliance. Legal staff has approved the attached subordination agreement (Exhibit “B™). The
requested subordination is in the amount of $20,000.00 which is the program award for the First
Time Homebuyer Program. The first deed of trust will be in the amount of $95,600.00. The
second deed of trust (Agency loan) represents approximately 21 percent of the first deed of trust.
The original note and first deed of trust amounted to $96,662.00. As conveyed in the letter
submitted by the applicant (Exhibit “C”), the processing of this agreement will enable the
property owner to obtain a lower interest rate and monthly payment.

Staff is also seeking the Successor Agency and the Housing Authority’s approval to, at an

administrative level, process future subordination agreements for those First Time Homebuyer

recipients that meet the requirements. With this and future subordination agreements, the

Successor Agency and Housing Authority Chairperson’s authorization and signature will be
~ required before final processing can occur.

FISCAL DATA: There is no cost associated with approving the recommended action.

RECOMMENDED BY: REVIEWED BY:

VAL G ADwe sl
Zai Abu Bakar .-t ‘//Jﬁg Overholt
Community Development Director //Administrative Services Director/
Deputy City Manager

T

Andrew J. Takata
City Manager

Attachments:
1. Resolution No. 2013-11 SA
Resolution No. 2013-01 HA
Exhibit “A” Loan Agreement dated 8/13/2009
Exhibit “B” Subordination Agreement
Exhibit “C” Letter from applicant requesting subordination

SN
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ATTACHMENT 1

SUCCESSOR AGENCY RESOLUTION NO. 2013-11SA
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RESOLUTION NO. 2013-11 SA

A RESOLUTION OF THE SUCCESSOR AGENCY TO THE DISSOLVED
COMMUNITY REDEVELOPMENT AGENCY OF CITY OF BANNING, CALIFORNIA,
APPROVING A SUBORDINATION AGREEMENT TO THE LOAN AGREEMENT
FOR THE FIRST TIME HOMEBUYER PROGRAM TO SECURE INTEREST ON
PROPERTY LOCATED AT 2918 RAINBOW LANE (APN 538-323-009)

WHEREAS, on August 13, 2009 the applicant entered into a loan agreement with the
former Banning Community Redevelopment Agency (Exhibit “A”); and

WHEREAS, the subordination of the loan is an agreed upon term contained in the
Agency loan for the First Time Homebuyer Program; and

WHEREAS, should a participating borrower refinance their home during the term of the
Agency loan it is commonplace for financial institutions to request the Agency to subordinate its
original loan to the new first deed of the trust holder; and

WHEREAS, on June 29, 2011, AB1X 26, was enacted providing for the dissolution of
all California redevelopment agencies and pursuant to AB1X 26, the Banning Redevelopment
Agency dissolved on February 1, 2012 by operation of law, with all interests, enforceable
obligations and assets of the former Agency being assumed by the Banning Successor Agency
and all housing assets are assumed by the Successor Agency; and

WHEREAS, in July of 2013, the City received a request from Sharon Kay Hartis, the
property and homeowner, to subordinate the Agency’s second deed of trust in order to facilitate
the refinancing of the home located at 2910 Rainbow Lane; and

WHEREAS, legal staff reviewed the proposed agreement for appropriateness,
correctness and legal compliance and has approved the subordination agreement; and

WHEREAS, the requested subordination is in the amount of $20,000.00 which is the
program award for the First Time Homebuyer Program. The first deed of trust in this case is for
$95,600.00. The second deed of trust (Agency loan) represents approximately 21 percent of the
first deed of trust.

NOW, THEREFORE, BE I'T RESOLVED that the City Council acting in its capacity
as the Successor Agency to the dissolved Community Redevelopment Agency of the City of
Banning, hereby finds as follows:

SECTION 1. The above recitals are true and correct and are incorporated herein by reference.

Resolution No. 2013-11 SA —



SECTION 2: A) Authorize a Subordination Agreement to the First Time Homebuyer Loan
Agreement on the subject property included herein as Exhibit “B” and authorize the Agency
Chairperson to execute the Subordination Agreement. B) Authorize the City Manager to process
future Subordination Agreement administratively subject to review and signature by the
Successor Agency Chairperson.

SECTION 3. The Agency granted herein shall become void and no further effect if the
agreement is not executed by all parties within 90 days of the date of this resolution.

PASSED, APPROVED AND ADOPTED this 8th day of October 2013.

Deborah Franklin, Chairperson
Successor Agency

ATTEST:

Marie A. Calderon, Secretary
Successor Agency

APPROVED AS TO FORM
AND LEGAL CONTENT:

General Counsel
Aleshire and Wynder, LLLP

Resolution No. 2013-11 SA Q



CERTIFICATION:

I, Marie A. Calderon, City Clerk of the City of Banning, California, sitting as the Secretary of the
Successor Agency to the former Community Redevelopment Agency of the City of Banning do
hereby certify that Resolution No. 2013-11 SA was duly adopted by the City of Banning, sitting
as the Successor Agency to the former Community Redevelopment Agency of the City of
Banning at a joint meeting thereof held on the 8" of October, 2013 by the following vote, to wit:
AYES:

NOES:

ABSENT:

ABSTAIN:

Marie A. Calderon, Secretary
Successor Agency
City of Banning, California

Resolution No. 2013-11 SA é
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HOUSING AUTHORITY RESOLUTION NO. 2013-01 HA
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RESOLUTION NO. 2013-01 HA

A RESOLUTION OF THE HOUSING AUTHORITY OF THE CITY OF BANNING,
CALIFORNIA, APPROVING A SUBORDINATION AGREEMENT TO THE LOAN
AGREEMENT FOR THE FIRST TIME HOMEBUYER PROGRAM TO SECURE
INTEREST ON PROPERTY LOCATED AT 2910 RAINBOW LANE (APN 538-323-009)

WHEREAS, on August 13, 2009 the applicant entered into a loan agreement with the
former Banning Community Redevelopment Agency (Exhibit “A”); and

WHEREAS, the subordination of the loan is an agreed upon term contained in the
Agency loan for the First Time Homebuyer Program; and

WHEREAS, should a participating borrower refinance their home during the term of the
Agency loan it is commonplace for financial institutions to request the Agency to subordinate its
original loan to the new first deed of the trust holder; and

WHEREAS, on June 29, 2011, AB1X 26, was enacted providing for the dissolution of
all California redevelopment agencies and pursuant to AB1X 26, the Banning Redevelopment
Agency dissolved on February 1, 2012 by operation of law, with all interests, enforceable
obligations and assets of the former Agency being assumed by the Banning Successor Agency
and all housing assets are assumed by the Banning Housing Authority; and

WHEREAS, in July of 2013, the City received a request from Sharon Kay Harris, the
property and homeowner, to subordinate the Agency’s second deed of trust in order to facilitate
the refinancing of the home located at 2910 Rainbow Lane; and

WHEREAS, legal staff reviewed the proposed agreement for appropriateness,
correctness and legal compliance and has approved the subordination agreement; and

WHEREAS, the requested subordination is in the amount of $20,000.00 which is the
program award for the First Time Homebuyer Program. The first deed of trust in this case is for
$95,600.00. The second deed of trust (Agency loan} represents approximately 21 percent of the
first deed of trust.

NOW, THEREFORE, BE I'T' RESOLVED that the Banning Housing Authority acting
in its capacity as the Successor Agency to the dissolved Community Redevelopment Agency of
the City of Banning for housing assets, hereby finds as follows:

SECTION 1: The above recitals are true and correct and are incorporated herein by reference.

SECTION 2: A) Authorize a Subordination Agreement to the First Time Homebuyer Loan
Agreement on the subject property included herein as Exhibit “B” and authorize the Agency
Chairperson to execute the Subordination Agreement. B) Authorize the City Manager to process
future Subordination Agreement administratively subject to review and signature by the Housing
Authority Chairperson.
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SECTION 3: The authority granted herein shall become void and no further effect if the
agreement is not executed by all parties within 90 days of the date of this resolution.

PASSED, APPROVED AND ADOPTED this 8th day of October 2013.

Don Peterson, Chairman
Successor Agency

ATTEST:

Marie A. Calderon, City Clerk
City of Banning

APPROVED AS TO FORM
AND LEGAL CONTENT:

David J. Aleshire, City Attorney
Aleshire and Wynder, LLP

Resolution No. 2013-01 I1A



CERTIFICATION:

I, Marie A. Calderon, Authority Secretary of the Banning Housing Authority, Banning
California, do hereby certify that the foregoing Resolution No. 2013-01 HA was duly adopted at
a joint meeting of the Banning City Council and the Banning Housing Authority thereof held on
the 8™ of October 2013.

AYES:

NOES:

ABSENT:

ABSTAIN:

Marie A. Calderon, City Clerk
City of Banning, California

Resolution No, 2013-01 HA é /’




ATTACHMENT 3

EXHIBIT “A”
LOAN AGREEMENT DATED 8/13/09

Resolution Nos, 2013-11 SA & 2013-01 HA
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REQUESTEDBY
AND WHEN RECORDED MAIL TO:

City of Banning

Attn: Conimunity Redevelopment Agency
98 E. Ramsey

Banning, Ca 92220

LOAN AGREEMENT
BANNING COMMUNITY, REDEVELOPMENT AGENGY
FIRST TIME HOME BUYER PROGRAM

(This lien created by this loan agreement is subordinate to the first deed of frust recorded as of
avent dats)

THE LOAN AGREEMENT {the "Agroement”} s made 8/13/2008, by and betwesn Sharon Kay
Harils, An Unmarrfed Woran, {*Partlolpani(s)) and the Bannlng Community
Redevelupment Agency ("Agency"}, a governmental agency.

RECITALS

A, Partielpant has entered Into an agreement {the "Purchase Agroement”) io purchase a
single family home at 2910 Rainbaw Lane, Banning, CA 92220, and as said certaln real
properly is more particylarly descnbed in Exhiblt "A” attached heteto and Incorporatad
hareln (the "Froperiy"), . :

B, Participant requires financlal assistance to purchase the Properiy and would not be abla
to purchass the Propaily without such assistance, Pariicipant Is a person or family of low
ta moderate Income who currently eemns 1209% or fess of the current annual median
income for the Riverside-San Bermarding Gounly aren, adjusted for farhilly size, as those
terms are defined by HUD, .

C.  Parllclpant has represented to the Agency ifiat Partieipant and Participant's immediate |
famlly Intend o reslde in the Fropery as the famlly's primary residénce at all times
threughout the ferro of this Agreement, . .

D.  The agenocy desires {o assist persons and familles of low to modsrate Income fo
purohase residentlal property to preserve, improve and Ihorease the supply of affordable
housing (as deflned fn Haalth and Salety Code Beotlons 50052.5 and 50098) wlthin
Southern Callfornia In accordance with the Communily Redevalopment Law, Health and
Safely Code Secilon 33040, speclfically esctfon 33384.2,

E.  Topromoie thase goals the Agenoy, has established the First Time Home Buyar
Program (the "Program"}, under which the Agenay may provide a subsidy to a Particlpant
fowar the purchase price of a single farnily home, o sondominium, which subsidy shall
In no event exceed Twenty Thousand Dollars {$20,000.00). Tha Agenay Infends that the
sybsidy s {o assist persons of low and moderate income o purchage single fgmily homes
at affordable houslng cost,

F.  The Agercy wishes {o lend, and Participant wishes to borcaw, Program funds (the
"Agency Loai’} fo assist Particlpant fo purchase the Froparly upon the terms and

Nelghbarhood Houslng Ssivices of the Infand Emplre, Ine. -3




condilions set forth hgrain, The Agency Loan will not acctue any interest. Paymenis on
the Agency Loahn will be deferred for the it of the foan. The principal wlit be forglven by
the Agency provided the Participant continiles to own and oceupy ihe Propetly as a
primary residence and is in compllance with all other ferms and eonditions of this
Agraement, basad ot the following schedule:

Tenure of Qwnership Principal
1-30 years - 100 % Payback
30 and up yiears 100 % Forgiven

The Agency Loan will become due Utpon the sale or the occurrence 6f cerlain events
desoribed In Section 3 hereln, ‘

NCW, THEREFORE, for good and valuable consideration the parties agree as follows:

f.  Agency Losan .
The Agency shall loan to Participant (the "Agency Loan") the amount of Twenty

Thausand Doflars ($20,000.00) subject fo the condltons and rastictions set forth
hereln and those set forth n the Promissory Note, and Lean Agreement for the
Redevelopment Agenoy (as those terms are hereinafter defined} for the Program.
The Agency Loan ehail be paid 1o tho seller of the Property {the "Seller”) by tha
Agency through deposit of the Agency Loan proceeds inlo escrow with Stewart
Tltle of Callfornia, Inc {the "Escrow Agent”) {Eacrow No, #35629).-The Agency
shall direct the Escrow Agent to apply the procesds of the Agency Loan on hehalf
of Particlpant 1o the purchase price of the Property, and at Parficipant's slection, fo
the costs of closing, sscrow fees, recording foes, loan points and fecs, homa
wartanty protection plan and/or document foes directly associated with the
purchass of the Property. At suct time, Particlpant shall axectts, as maker, and
dellver ta the Agency a Promissory Note In favor of tha Ageney holdar, in the

- principal amount of the Agency Loan stbstantlally In ihe form of Exhiblt "B
altached hereto and Incorporated horen by thig reference (the "Note" or
“Promlssory Note"), Participant shall also execute and deliver {o the Agency a
Loan Agreement, which shalt secure the Note,

2. Malntenance of Property :
The Partlclpant shall maintaim the improvements and landscaping on the Properly,
Ineluding keeping the Property froe from an accurnulatlon of debrls or wasta
malorials, eansigtant with City standards, Participant also agrees o comply with
any and alf covenants and agreements sstablished hy any homeownet's
assoclation or other regutatory entity recognized by area properly owners and to
cornply with all applicabls federal, state and local laws.

3a.  Due on Sale, Transfer or Cessation of Owner-Occuplod Status
Paniclpant agrees to notlfy the Agency not legs than thitly {30) days prier to {I) the
sale of the Properly, {i) the transfer of any Inferest in the Property, or (if} the
cessation of ownet pecupled status as the princlpal yesldence of the Particinant,
-The Agency Lean shall ba due and payabla upon the earller of (1) suoh sale or
transfer of the Praperty, or (i) such fime If or when Participant Is no longer an
eaeupant of the Property pursuani to Seetion & of this Agresment or Is In default of

Nelghborhiood Housing Servicas of the Infand Emplrs, Inc. w4
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3b.

any olher obligation under this Agreement, For the purposes of this section, nona
of the following shall be deemed a sale or transfer of title which would trlgger the
due on sala provision: (a} a transfer by gift, devise, or inherifance fo the owner's
spouse, (b) transfer of #itle by an owner's death to & surviving Joint tanant, tenant
by entiretles, or a surviving spouse of community property, {c) transfer of title fo a
spouse as parl of divaree or dissolution procesdings; or {d) fransfer of title or an
Interest In the Property to the spouse in conjunction with mairiage.

Acceleraifory -

An acceleration clause shall be In effect when the properiy Is no fongerthe
borrower's prinelpal residence; upon failure fo report changes, Including but not
limlted lo additions, fire, and vandailsm; or upon diseovery of williul

- milsrepresentations in connectlon with the program, *Exceptlon: Berrawsrs may

request from the agency a femporary walver of the principal residence requirement
far siiuations invalving exireme hardship.

Prohiblﬁdn Agalnst Refinahce or Additional Encumbrances

Partlclpant Is prohibited from reflnanclng the llen of the Agency Loan Adtesment of
any Hlen to which the lien of the Agency Loan Agreement [s subordinale (the "Flrst
Lign") without the prior writtert consent of the Agency, Pariiclpant also agrees fo
not further encumber the propeity with additional iens. A violation of sald -
provision would cause tha Agency Loan to become Immediately due and payable,
Al the request of the Partlolpant, the Agency may, in its sole disoretion, In'writing
walve the requirements of Section 4 and defer repayment and/or extend the term
of the Agoncy Loan, .

Cecupancy Standards '
The Property shalf be used as the primary persona! residence of Parficipant and
Participant's family and for no biher purpose.

Income Information . :
Participant has subrnitted an eligibility verlficatlon form fo the Agency prior {o
execution of this Agreement, Parllelpant represents, warrants, and declares under
penally of periury ta the Agency that all informatlen Partfolpant has provided and
will provide in the future fo the Ageticy Is and will be frus, corract and complete.
Participant acknowledges that the Agency is relying upon Pasficlpants
representations that Participant Is a person or family of low 1o moderate Income,
and Agency would not have enterad Into this Agrasment if Particlpant did riot so
qualify. Area Income for Rlversids-San Betnardino Countles, adjusted for farily
size pursuant to Health and Safety Gode Section 50093 is 120% or less of
medium income for each respective area, Particihant will provide io the Agency on
an anhua! bagls for the life of the Agenay Loan, information relative {o househald
camposiiton and income as may be requested by the Agency.

First Time Buyer
Pariiclpant tepreserits and warrants to the Agency that nelther Partlcipant nor any

of Parliclpant's family reslding In the Property has had an ownership interast In any
residential real property durlng all or any part of three (3) years immediately prior
fo funding of the Agency Loan.

Neighborhood Housing Services of the Inland Emplre, Inc. - -B-
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10,

11,

12

13.

Eiig‘ ihle Property
The Preperty gligible for the Program shall Be a single family residence,

condominium, or townhouse located in the Cliy of Banning. '

Loan Servicing

The Agency will service its |oan Agreement or aesign the responsibifity 1o an
approved servicer.

Particlhant Flnancing

Participant shall obtain first morigage financing for the purchase of the Property
fror & reputeble institutional lender approved by the Ageney {the "Londer"). First
morigage financing shall be a fully amortized fixed-rate or an adjustable rate loan
contafning no negaflve amorlization. Pasticlpant must accept the highest ratio
{loan-to-value) loan for which Parlicipant quallfles and Participant Is taguirad to
particlpate in the Communifly Home Buyer's Educational Program In additlon, not
less than One Thausand Dollars ($1,000} of the Purchase Price of the Propaily
sif}aili he pald In cash from Parlioipant'’s own tesonrces and not frem the proggeds
a1 a 108,

Subordination . .

Any flest lien on the Properly ("First Llen®) hald by an instliutionat lender or investor
{the "Lender"} shall be prior and suparlor to this Loan Agresment, Thus, any
party, lts successots and assigns recalving tiife to he Preperty through a trustee's
sale, Judicial foreclosure sale, ordeed In lieu of forecfosurs, and any gonveyance
or iransfer thereafter, shall recaive tille free and clear of the Agenoy's Laan
Agreément and covenants contalned In the Loan Agreament, Patlicipant agrees ft
shall Insiruct the escrow holder for the acqulsition of the Properly by the
Particlpant that the order of recording In the escrow for the purchase of the
Property by the Participant shall oceur-ag follows: 1) the Fivst Lisn; 2) the Lodn
Agraement; 3) the Promlissory Nole; The Partlclpant shall cause a Requast for
Notice to bo recordad on the Property subsequent fo the recordation of the First
Llen deed of rust or morigage requesting a statutory noties of defauli as set forth
In the Californta Civil Code. Such notice shall be sent to:

Clty of Banning
Altn; GHy Glerk
29 E. Ramsey
Barning, Ca 92220

Non-Waiver

Fallure to exercise any right the Agenty may have ot be entitled Io, in the event of
default hereunder, shall not constiiute a waiver of such right or any other right In
the event of a subsequent defaull,

Indernificatiory
The Paiicipant shall defend, indernify, and hold harmless the Agency and [{a
respective offlcers, agonts, employess, representatives and voluntests from and -

agalnst any loss, llabillly, claim or judgment refating in any manner to the Propeﬁr

arthls Agreement. The Partielpant shall remaln fully obligated for the paymoent o
taxes, llens, and assessments related to the Property, There shall be no reduction

Nelghborheod Housing Services of the Intand Emplre, Ine. -6~




14

15,

in taxes for Parficipant, nor any transfer of responsibilily to the Agency to make
such payments, by virlue of the Agency Loan. ; .

Insurance .

Partlcipant shail malintain, during the term of the Agoney l.oan, an all-risk property
insurance pelicy insuring the Property in an amount equal to the fulf replacement
value of the siructures on the Properly. The policy shall name the Agency as loss
payee and shall contain a siatement of obligatlon on hahalf of the carlar to notify
ihe Agency of any rmaterlal change, cancellation or termiatlon of coverage at
least thirly (30) days in advance of the effective date of such matetlal shange,
cancellation or termination. Participant shall transmit a copy of the certificate of-
insurance and logs payee endorsement {o the Agency within thirly (30} days of the
sffective date of this Agreement, and Participant shall annually transmit a co py of
ihe certlifcate of insurance and & loss payee endorsement, signed by an
authorized agent of the surance carrier seifing forih thé general provisions of
coverage. The copy of the certifloate.of Insurance and loss payee endorsement
shall be transmited to the Gily as follows: .

Clly of Banning
Afin: Cly Clerk

89 E. Ramgay
Barning, Ca, 92220

Any gertificate of insurance must be in a form, content and with compantes
approved by the Agency, Particlpant must establish and maintain an impound
ateount with the first lien holder for the payment of Insurance premiums and
praperly {axes.

Deofatlig '
Fallure or delay by slther party fo perform any term ot provision of this Agreement
which Is not cured within thirty (30) days after racelpt of notlce from the other party
conslitutes 4 dofaudt under this Agreement; provided, however, if such default Is of
the nature requiring more than thirly (30} days to cute, he defaulting pary shall
avold default hereunder by commencing to cuire within such thirty (30) day perlad,
and thereafter dillganily pursuing such cure to complstion. The parly who so falls
or dalays must Immedialely cormmence to cure, correct, or remedy such failure or
delay, and shall sormplets such oire, correction or remedy with diligencs,

The injured parly shall give wrliten noflce of default lo the party In default,
spacifylng the defeult complained of by the Injured party. Except as reguirad’to
protect against further damages, the injured parly may not instifute preceedings
agalnst the party In default unsl ility (30) days after giving such nofica, Failure or
delay in giving such notice shall not constituie a walver of any default, nor shalf It
change the fime of default.

16, Docuents

Parficipant s aware that the Agency has prepared serialn documents to [mploment

the Program and secure repayment of the Ageney Loan. Pariicloant has reviewad

and agrees 10 execute the followlng documents in substantlally the form as
Nelghborhood Housing Services of the idand Emplre, Ine. w7




17.

18.

19.

20,

21,

22,

aitached herato prior to recelving the Agency Loan, and any other documents
reasonably requlred by the Agency or a participaiing enlty to complete the
transaction contemplated herein:  ° .

(a) Loan Agresmant

(b) Promissory Nole .

{o) Participant agrees and acknowledges that the Agency Loan Agreement
for 2728 Hazy Way, Banning, CA 82220, Bhal be recarded against the
Prapetly with the County Recorder of the County of Riverside and shall
appear of record with respect in and as an encumbrance o the
Properly. Parficipant agress that this Agreement wiif be recordad.

Furttier Assuraices

The Parlicipant shall execute any further dosuments conststent with the tbrms of
this Agreement, Including doctments in resordable form, as the Agenoy shall from
time to time find necassary or appropriate {o effectuate Iis pLrposes In entarlng
into this Agreemeitt and making the Agency Loan, Parilolpant furlher agress {o
provide on an annual basls, at the request of the Agenoy, Information related fo
the guldslines set foith by the Communily Home Buyers Edueational Program and
appilcabls Redevelopment Law. |

Covelning baw

This Agreement shall be govarned by the laws of the State of Galfornla. Any legal
action brought under this Agresment must be Instituled in the Supetior Courf of the

Counly of Riverside, Stale of Callfornia, in an appropriate munlglpal court n that
county, of In the Fedleral District Court in the Ceniral Disirlet of Callfornia,

Amendment of Agreement

No maodiflcation, resolssion, walver, release or amendmant of any provision of this -

Agreemant shall be mads exvept by a wiliten rgreemant executed by the -
Particlpant and the Agendy,

Adency May Asslgn )
Agency may, at its option, assign its right to recelve repayment of tha Agency
Loan pracesds withoutobtalning the oonsent of the Participant. The payment may
only be asslgnad to a governmental organlzation fo assist low to moderate-incoms
housing needs. .

Participant Assignment Prohibited _

In no event shall Partlcipant assign or ransfer any portion of this Agreemeant
whhaut the prior express written consent of the Agency, which eansent may be
given or withheld In the Agenoy's sole discretlon, No asspmgption of the Agenoy
Loan shall be permitted af any tme. This section shall not affect ar diminlsh the
Agenay's right fo assign all or any portlon of its vights to the procesds of the
Agsnoy Loan hersunder, , ' . .

Entire Agreement

Nelghborﬁood Houslng Services of the Inland Empire, Ing. ;L
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23,

24,

This Agreement, together will all attachments hereto, constiutes the entire
understanding and agreement of the parties. This Agreement Integrates all of the
torms and eonditions mentlongd herein of incidental thereto, and supersedess all
prior negotisiions, discusslons and previous agreaments between the Ageney and
the Partlclpant concerning all or any part of the subject matter of this Agreement,

Notlces .

Any notfces, requests or approvals given under this Agresment from gne parly to
another may be personally delivered or deposited with the United Stales Postal
Service for malling, postage prepald, registered or cerlifled mall, felutn recelpt
requested o the foflowing addrass:

To Participant(s):  Sharon Kay Hanls
. 2910 Rainbow Lane
Banning, CA 92820

Te Cliy: City of Banning
' Atln: Chly Clerk
99 E. Ramsey
Banning, Ca 92220

Either parly may change &is address for notlce by glving writien natles thereof to
the othor party, . .

Attorneys' Fess and Cosls '

In the event that any action is nsifiuted to enforce payment or porformanca under
this Agresment, the partles agree the non-prevalfing parly shall be responsible for
and shall pay all costs and all aftorneys' fees incurred by such prevalling party In
enforclng ihls Agreement, .

IN WITNESS WHEREQF, the parties have execulod thls Agraement as of the day and

vaar writtert balow.

PARTICIPANT(S): |
Date: -5 0 BY:;QLKTLJ \}C"\\“!\ 2o :srxa,f‘--r'du:iu)
: Sharon Kay Harris
AGENGY:
pate: G1201049 GITY OF BAKINING GEMMUNITY
REDEVELOP CY
N %)
'Y - i
Print Name: \SZ/M Yﬁ'ﬁﬁd d [ 0
Te: _ EXAOHIVE DG
Neighborhood Housing Sarvices of the Infand Empire, Inc. -9-




CALITORNIA ALL-PURPOSE ACKNOWLEDGMENT

BTATE OF CALIFORNIA
COUNTY CF RIVERSIDE

On. Avgust 20, 2009, before me, DANIELE S. SAVARD, NOTARY PUBLIC, pessonally agfeared SAM
RACADIO, proved ta me on the basis of satisfictory evidence {o be the person{s) whose namels) isfite subscribed

1o the within iastroment and acknowledged to me that helshefthey executed the sama in Nisfherfhelr authorized

capacitylles), mud that by hisMeilelr slgnature(s) on ho Msiiment e personls), or the enfity upon behalf of |

which the person{y} acted, executed the Iastrument,

I ceriify mnder PENALTY OF PERJURY under the lavws of the State of Califbrnia that the foregeing paragraph iz
tre qud coract.

i

TWITHESS my hand and official seal, - AN NN W
) ;| ,., DANELE S, SAVARD
s1a0 TR Commblon ¥ 1582939

Stematuro: Wﬁjf//_\ Mol

QFTIONAL
Though tie data below is not required by Jaw, ft ray prove valuabla to persons relying on the decument and could
provent fratidulent reattachment of this Form

CAPACITY CLAIMED BY SIGNER DESCRIPTION OF ATTACHED BOCUMENT
1  BDIVIDUAL :
1 CORPORATE OFFICER, LOAN AGREEMBENT — 8haton Kay Harris
2210 Rafnbow Lane, Banuing, CA 92220
TITLE(S) TITLR CR.TYPE OF DOCUMENT
i1 PARTNER(®) [0  imaTER - .
{1  OBNERAL & Pages (#01 to #09) of the Loan Agrsement Vackaga
1 ATTORNEY-IN-FAQT . ’ NUMBBR OF PAGES
[1 -TRUSTEE(S) ) .
% GUARDIAN/CONSERVATOR, .
OTHER: EXECUTEVE DIRECTOR LOAN AGREEMENT DATED 08/13/08
DATROF DOCUMENT
SIGNER IS REFRESENTING:
(NAME OF PERSON(S) OR ENTITY(IES)) NONE
CITY OF BANNING SIGNER(S) OTHER THAN NAMED ABOVE

COMMUNITY REDEVELOPMENT AGENCY
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+

" STATE OF GALIFGRNIA
COUNTY OF RIVERSIDE

i

on before me, '

personally appeareck\

tn be the person(s) whose nd}ﬂ\e(s') Isfare subscribed to the within instrument and acknowledged
to me that ha/shefhey executed\ige same in hisfhetfthelr authorlzed capacity (las), and that by
his/her/thelr slgnature(s} on the Insiiument the person(s), or the entlty ipon behalf of which the

person(s) acted, executed the Instrument.,

WITNESS my hand and official seal

Signalure:

Neighborhood Housing Services of the Inland Emplre, Ine, : -0 -

- {or proved to me on ihe basls of sallsfactory evidence) . '
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LEGAL DESCRIPTION
Exhibit."fx“
Lot 291 of Tract No. 18063, in the City of Banning, County of Rivarside, State of California, as
shawn by map on fila ih Book 134 Pages 71-76 of Maps, records of Rlverslde Cotmiy,
Callfornia. )

APN: 538-323-009-7

Nelghbothood Housing Services of the fland Empirs, Ine. -11-




GITY OF BANNING
FIRST TIME HOMEBUYER PROGRAM
PROMISSORY NOTE
Exhibit "B

Date: 8/13/2005
Address: 2910 Ralnbow Lane, Banning, CA 82220

FOR VALLUE RECEIVED, the undersigned, Sharan Kay Harvis, An Unimarrled Woman,
{"Maker(s)"} promise to gay to the Banning Communily Redevelopment Agenoy (“Holder") at
2610 Ralnbow Lane, Banning, CA 92220, or at such other address as Holder may direct from
time {o time In wiliing, Twenty Thousand Dollars {$20,000,00) (the *Note Amoumi®), All sums
hereunder shall ba payable in lawiul one of the United States of America, There will be rio
interest eharges payable an this loan,

1. Lean Agresmant

This Promissory Note is made and defivered pursuant fo and in implementation of the
Loari Agreement entered by and betwsen the Holder and the Maker dated 8/1 3/2008,
(the"Agresment"), a copy of which Is on fils as a public record with the Holder and s
incorporated herein by reference. The Maker acknowledges that but for the execution of
this Promissory Note, the Holder would not entar Info the Agreament of nake the loan
contemplated therein, Unless definitions of terms have been exprassly set oul at length
hareln, each term shall have the same definftion as set forh In the Agrearmernd,

2. Repayment
in the event there is not adequate *Property Appreciation” {as defined below) the second

loan amount shail follow the guidelines established i this dosurmeni concerning Property
Appraciation. In this event the second loan shalt be forgiven, ragardless of tho tenure of
ownership of the Maker. Properly appreciation shall he dafined as any Inorease In
subsaquant sales price or falr market value of the Property, as determinad by an
indapendent appralsal, above the Inltlal sales price &t the me of Holdar's cilgination of
this secend loan amount as indicated above, less normal and reasanable costs of salo,

3. Mattrity Datg
The balance of all unforgiven unpald principal shall be due and payable on

812/2039[Thirtietts (30th) anniversary date of this Promissory Notej, which halance shall
be zera dollars, providing Participant has continued in cempltance with all the terms and
conditions of the Loan Agreement,

4. Acealsrallon
The whola of the Note Amount and all oiher payments dua hereunder and under ihe
Loan Agreement shall become due and be immediately payable to the Holder by the
Maker upon the occurrence of any one of the followlng events:
(a) Maker sells the Property;
(b} Maker fransfers any inferest in the Property without the express writlen consent
of the Holder:
{c) Maker reflnances any flen ar encumbrance 1o which the Loan Agreement is
subordinate without the express wrliten consent of the Holder:
Neighbothood Houslng Services of the Inland Emplrs, Inc, «12-




{d) Maker pays-off any lten or encumbrance to which Banning Redevelopment
Agency's Loan Agreement la subordinate, :

(e} Maker fails {0 neoupy the Froperly as a principal residencs or is in default of
any obligatlon under the Loan Agreement between the Holder and Maker dated

5, Seowity for Note
. This Promlgsory Note shall be secured by a loan agraement encumbering the Properly

(the Banning Gemmunity Redsvslopment Agency's Loan Agreesnent"), execuled by
Maker ag Trusfor In faver of Holder as Trustes. -

8. Prepavment -
Maker may prepay to Holder the full Note Amount with no panafiy therean, at any tima

prior {o the due dale of the Noto,

7. Holder May Asslan .
Holder may, at its opiion, assign lts right fo reseive payment under this Promissory Note
without ngoessity of oblaining the consant of the Maker. The Noie can anly be assigned
to ancther hon-proflt organization or governmental agency.

8. Maker Assignment Prehlblied .
In no svent shall Maker assign or transfer any portlon of this Promissory Note and/or the
Banhning Gommunity Aedevelopment Agency's Loan without the prior express writlen
consent of the Holdsr, which consent may be given of withheld In the Holder's sale
discrefion, This Sectlon shall not affact or diminlsh the Holder's right to asslgn atl or any
portion of s rights to the loan proceeds hereundar.

9. Attornev's Feas and Cosls
I the event that any acilon Is inslituted fo enforce payment under this Promissory Note,
the partles agree the non-prevatling parly shall be respopsible for and shall pay to the
prevailing paity all court costs and all atipmeys’ fees incurred in enforelng this Note.

10.  MNon-Walver
Failure or dalay in glving any notice requived hareunder shall not constituta a waiver of

any defeurlt of late payment, not shall it change the tima for any default or payment,

11, Buccossors Bound

This Promissery Note shall bo binding upon the pariies hereto and thelr respective hels,
suceessors and assigns, '

"MAKER(S)"

By: mwﬁr\\*’*d, \wa DATE; 1S - O

Sharon Kay Harmis. &2

Nalghborhood Housing Services of the Inland Emplre, Ing. -13- .
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STATE OF CALIFORNIA
COUNTY OF RIVERSIDE
Oon \ before me, s

personally appeak\

. {07 proved o ms on the basls of satlsfactory evidence}
to be the person(s) whoss pame(s) isfare subscribed 1o the within Instrument and acknowledged
it me that he/she/they axe Lﬁi{‘i the same In his/herfihelr authosized capacily {les), and that by

|

histherfthelr signature(s) onihe Instrument the person{s), or the entity upan hehalf of which the
person(s} acted, executed the str\ument. :

WITNESS my hand and official seal
Slgnature: ‘ \

Neighborhood Housling Services of the Inland Emplre, Inc. =14 -
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City of Banning
Flrst Time Homebuyer Program

REGULATIONS AND PROCEDURES
Exhibit "G"

Indroduction

The Banning Community Redevelopment Agency's First Time Home Buyer Program has
heen deslgned to meet the needs of low and modetate income families and Individuals
who wish to purchase a home, bul are unable to qualify and/or coma up with the
necessary dewn payment without financial assistance.

A.

Banning Communiy Redevelopment Agency's funds are co-invested wiii the

funds of the prospsctive homebuyer o enable the househald lo qualify 1o

purchase a home. The funds are in the form of a delerred gecond morlgage. The

second motigage is for a period of thitly years. .

The second morlgage is a silent second loan; the entire repayment is deferred

gnti! ;sale. reflnancing, or full payment of the flrst morlgage, of coaversion to rantal
cusing,

General Eligibility Raqulrements

A

Location: .

Loans witl b made on single-family homes, condominiums, and townhouses

within the Cly of Banning

Maximum pirchase price;

The maximum purchase prica for the program is the maximum FNMA, FREDDIE

MAG, and FHA Loan amounis,

Charactetistios of the home buysr;

1. - Household adjusted gross income shall ba no more than 120% of what has

" been determined by the medium ncome guidelings establishad by the U.S,
Department of Housing and Urban Development, adjusted for family size.

2, Goowners, othar than owner ocoupants, will not be pesmitted. This ruls Is
included to prohiblt Investors from utilizing qualifled persons to purchase a
propoerty for thelr own Investment pusposes. A co-signatory or grantor, who
Is 1ot on the title, will be permitied if the pimary lender permits this dotion.

3. Household shall have sufficlent Income and credit worthiness to qualify for
primaty finaneing as defined by thelr seleciad lender,

4. Housshold shall have suffiglent assets to provide a minfmum down payment
aqual fo $1000.00 or the required down payment for the first trust desd
lender, plus closing costs. ’

5, Household liquid assets shall not exceed the combined fofal of the
applicants portion of the down payment, estimated closing costs, up ta six
months"total monthly housing dosls, and an emergency allowance of iwo
months reserves In additional #quid or convertible agsets shall be allowable,

8. Housshold shall not have owned residentlal property or have owned
principal resldence during the last three years unless relocated from a
redevelopment area. (A mobile home not affixed fo a permanant foundation

] Is not considered residertial properly.) At the discretlon of the
Nelghborhood Housing Sewvices of the Infand Emplre, e, -15-

77




Redevelopmant Agency this requirement may be modifled or walved In
order to alfow hotiseholds tnesting alf other eligibility erltela fo participate In
the program, Special circumstances shall be documented and
consideration given o houssholds that have sold or transferred an
ownership inferest because of death or lliness of spouse or dissolution of
mariage, job related relocallon, or other significant remsons.

D, Determination of Adjusted Gross Income

1.

In calewdating adjusied gross income, all of the income of the appileant ar
applicants and other household members who share the same dwalling unlt
ot shara in the ownershin of 1he uait, whether In cash or In kind, shall be
conslderad, as set forth helow:

a.  ihe full amount, bafore any paytoll deductions, of wages and
safaries, overiime pay, commisslons, fees, tips, and bonuses;

b.  the netlncome from an opetatlon of a business ot profession, as
calewlated by averaging the net incoms manifested by thelr Faderal
Income Taxes for the past three years;

G, interest, dividends, and other net income of any kind from real or-
personal properly (where the family has assats in excess of §5,000, ,
excluding property, adjusted gross income shall inolude the greater
of the actual Income derlvad from all assels or percentage of such
assetls based on the ourrent passboak savings rate);

d.  the full amount of periodic payments recelved from sacial sécurity,
annalties, insurance policles, retirement funds, penslons, disabiilly or
death beneffis, and other similar types of periodic recalpts, including
a hitmip-sum payment for the delayed start of 4 periodic payment;

e.  paymentin lieu of earnings, such as unemployment, worker's
compensation, severance pay, and welfare assistance (Such
paymenis may be excluded by the lending institution providing the
firsi mortgage for purposes of underwiiting, but shall be included I’
el]glb:lity determinations for this program.);

f periodic and determinable allowances, such as allmony and child
support payments, and regular conkibutions or gifts recelved from
persons not residing i the dwelling to the extent that such payients
ara reasohably expecied {0 confinue;

. all regular pay, special pay, and allowanées of a membet of the
atmed forees (whether or not living in the dwslling) who Is head of
the family, spouse, or ather person whose dependents are residiny

in the unlg; )
" h, any eamed Income tax credit to the exient it exceeds incoma fax

ftability; and

.- any other income that mustbe reporied for fedoral and stale incore
fax puyposes.

The following excep’aons shall apply in the determination of adjusted gross

income: . )

. Nelghborhood Housing Services‘of the Inland Empira, ine. -46-
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paymehts received for the care of foster chirdi’en;

a.

h.  amounts specifically excluded by any federal or stals statule from
cansideration as income;

¢,  casusl, sparadls, or irregular gifis;

d.  amourtsthat are spacifically for, of In relmburssment of, the cost of

medical expenses; .

8. lump-sum additions ta family assels, such as inherllances, insuranco
payments {including payments under haalth and aceldent Insurance
and worker's compensation), capital galng, and setilement for
personal or properly losses (these ftems shall be consldered as
assetsfor the purpose of this program); and

f. amaounts of education gchelarships pald directly 1o the student or fo
the educationdl Institution, and amounts pald by the government to
vetorans for use In masting tha costs of tuitlon, fees, books, and
equipment. :

3. Theapplicant shall be required to provide federal and state income tax
refurns for the prior three years and verification of current income o
document sligibility for the program.

E.  Assets _
1, For purposes of this pragram, the following types of assets shall be
consldered in eligibliily determinatlon:

cash savings;

marketablé securitles, stooks, bonds, and other forms of capital
invesiment, ficluding tax exempt securitles other than Individual
Retlrement or KEGGH plang;

c. inheritancs, lump-sum Insurance payments, already received;
d.  seiflements for persona] or property damage already racsived;
8. equily in real estate, excapt as slaled below; and

f. other personal properly whicht [s readlly eonvertible into cash.

T

~2. The iollowing are not considered assets;

o ordinary household effects, including furniture, fixiures, and personal
propeity;

b. sutomabiles used for parsonal use; and

<. depraclable proparly used In a business, which generales a
slgnificant proportion of household income.

1. Terms and Conditions

A. Purchase Prlco:

‘The maximum purchase, price allowed under ihls program shall not exceed
120% of the median cost of housing in California as defined by the
published IRS Average Area Purchase Price Safe Harhor Limitations. This
figure shall be modified each year based upon information avaflable from
the IRS.

Nelghborhood Housing Services of the Inland Empire, Inc, -17-
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B. Loan Limit: -

Secontd Mortgage Lagh Limit— $20,000 for down paymend, non-tecirring,
and reourring closing-costs (dependent upon resetves in the bank and
lending instiution). .

C.  Torma:

1. The second morigage is a thirty-year loan, with all payments deferred until
sale, refinancing, full payment of the fiest mort?age or whate ar
acceleratlon clause {as referancad below) Is triggered. The loan Is o}
assumable, ’

2. Anaccelaration clause shall be in effect when the properly is no fonger ihe
borrower's princlpal residence; upon failure to repart changas, ncludlng bul
net Emited {o additlons, fire, and vandallsn; o upon discovery of wilkiu)
misrepresentations in connectlen with the program.

*Exceptlon: Borrowars may yequest lemporaty walver of the pringipal
residence requirement I situations Involving extreme hardshlp. However,
rentals of the proporly shall be prohibited without the express wiliten
consent of the City.

3. f;: promissory note and second deed of trusi on the properly shall secure
the loan, .

4. The borrower shall maintain current payments on the first deed of trust,

properly Taxes, and hazard insurance, [f thase paymenis are not maf the
second trust dead shall be dus and payable Immediately.

D,  Receriflcation:
1. Annual

a.  borrower shall be required to submit an annual affidavit form of
cosupancy; .

b.  lender shall, upon receipl, provide the Redevelopment Agency with
“any Notlce of Default on faxes; and

€. Tha City of Banning and the Banning Cemmunity Redevelopment
Agency shall ba named as a bengflelary on hazard Ingurance
palicies and shall be notifled of modificatlons or vancellations of

insurance coverage,

E.  Resales, Refitancing, Payment of First Morlgage and Subordination:

1. Proporly shall not be ecld for less than the sum of the exlsting lfans,
encumbyances, and interest, tncluding proparly tax liabllity, without the
expross written consent of the Agenay.

2. Requests for subordination shakt he consldered en a case-by-case basls.

NOTE:  The Agency shall grant conditional approval on flems 7 & 2 hased on the
Redevelopment Agenoy's sole and absolute diseretion.

F. Violations and Penallles:

1. The acceleration clause shall be invoked if the borrower willfully and
knowingly makes a false staiemant or representation, of knawingly falls to
distiose a maferlal fact for the purpose of qualifying for the program, or, in

Nelghborhood Housing Services of the Inland Empire, Inc. “ {8
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completing cerlifications, affidavils, or reciification documents, The Clty
shall demand full repa?'ment of the principal and interest on the loan,

_ compounded at the prims Interest rata plus 6%, from thé date of violation.”
G. Evaluations:

1. Each parlicipant/applicant shalf be afforded the opperfunily fo commenton

the progessing and adminfstration of this pregram,
H. Atforney's Fees and Costs:

1. Inthe svent that any action 5 instifuted o enfurce paymentor perfcrmanca
ungler thig Agresment, the pariies agree the non-prevalling party shalf be
rasponsible for and shall pay alt costs énd all attorney's fees incurred by
suich prevailing party in enforcing ihls Agreement..

IN WITNESS WHEREQF, the pariies have executed this Agreement as of the day

and year wrilten below.

FARTICIPANT(S):
Date: g“‘\:# - C}q By / \)}f‘ WLAEDCY \<‘\,<‘«'~‘\ \\-NUJﬂ
Sharon Kay Harrla
AGENCY:
Date: 'E,’){QO/ Dq CITY OF BANNING COMMUNLTY
REDEVELOPN ENT
© Print Name \SM Haé‘[!d i0
Tie: _ EXCCHIAG Dredor
Nelghborhood Housing Services of the Infand Emplre, Ine, 18-
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CALIFORNIA ALL-PURPOSE ACKNOWLIDGMENT

STATE CF CALIFORNIA,

COUNTY OF RIVERSIDE

RACADIO, proved to me on the basly of satisfactory evidenco o b the person@ whose namely) isfrp subseribed
to the within Istrement and acknowledged to ine that he/Mie/isy excouted the same In TsAReelr authorlzed
oupucity(iEs), and fhat by hisfeielr slanatuce(3) on the fnstrument the personls), or the entlty upon behalf of

wihileh the persorifs) acted, exeented the instrument,

On August 20, 2009, before me, DANIELE S, SAVARD, NOTARY PUBLIC, personally :f\;g\eared SAM

I certify under PENALTY OF PERIURY under the faws of the State of Californla thet ife foregolng paregraph is
ttuo and corect,

‘WITNESS my hand and official seal. 5 ol el Sk
P, DANELE 5, $AVARD g
N & Commizion ¥ 1552949 4
sl Wolary fubtic - Catiforia £
- § i Son Bervrding Coudy
/ M/ &q\ § RIS iy Conen. Expiras Dc 24, 20098
Signalare: C/i__\ (’/fr

OPTIONAL
Though the data befow i3 not required by Taw, % may prove valuable fo persons relying on the document and could
prevent frandulent reattachment of Hifs form

CAPACITY CLATVIED BY SIGNER DESCRIPTION OF ATTACHED DOCUMENT
[] WNDIVIDUAL ‘
[[]  CORPORATE OFEICER REGULATIONS & PROCEDUREY, EXAIBYT ey
Shavon Kay Harrig /2910 Ratnboyw Lane, Banming, CA,
TIVLES) TITLE OR TYPE OF DOCUMENT
B rparmer( {0  LIMITED :
0 GENERAT. 5 Pages. (#15 fo 19 of tho Losn Aereement Packase
H ATTORNEY-IN-FACT NUMBER OF PAGES
TRUSTEE(S)
GUARDIAN/CONSERVATOR.
OTHER: EXRCUTIVE DIRECTOR SAM RACADIO EXECUTED ON 8/26/00
DATE OF DOCUMENT
SIGNER IS REPRESENTING:
QNAME OF PERSON(S) OR ENTITY(IES}) . NONE
CITY OF BANNING SIGRER(S) OTHER THAN NAMED ABOVE

COMMUNITY REDEVELOPMENT AGENCY.




R I L ST e e ST

g

State of Califo[?
Counly of \ \/MS( &‘(‘1

before W9,

0 o NC!ZU/VP]O/Q

Cn A
Ham lrseriNarn and of tha Ollicer

personaly appearad S hd '{e] D m%@ (1 Vv‘f
W

e

who praved 16 me on the basis of safisfactory evidence fo

Be e persané‘/ f whose namafd} fste subscribed to the

. wihin Instrefient and acknowledged 10 e ihat

s n “lshefthey-exeuled the same in Fishetihelr avlhotized

Ry Commitlon # 1728561 capacity(ies), and that byris/hentheir signaturé(s) on e
e eantorla & nstroment the persung% of the entlly upen”hehalf of

5 Alverica County.,
: ; which the persnn{§) agted, exeouled the instument,

rovene) I earlly under PENALTY OF PERJURY under tho laws
of the State of Californla that the foregmng paragraph is
frue and correct. )

afficla] segf
’;/‘/_. 41/

Gable to persons ralylng on the doctment
of this form o anolfer dosument,

Fluos Hotary Beat Ahgre

Togugh the fnrcxmabon below fs ol requlred by law;, §f niag prove
and eould praven! fraydulen! removal and rsalifchinga

Daseripilon of Aiachad Decument

Titls or Type of Dothment:
'Docu'manl Date: Number of Pages:
Slgner(s) Other Than Naniad Abovs:
Capacity(fes) Claimed by Signes(s]
* Signer’s Name! Siguer's Plame: .
t} Individual I individagt ’
I1 Gorpmate Offlcer— Tidels): T Corporate Oliicer — Tillefs}: .ot
£} Partner —{1 Limited 3 General | 1 Padnst -~ Ursiled £1Genaral
B Attorney in Faot 2 {1 Attemey infact R
01 Tousted ot hea § e ceaes ; Tog ol are
0 Guasdian or Conservaior F Guardian oy Gonsetvaior

¥ Othsr: O Gther:

Signer Is-Hepreseniing

Bigner Is Representing:

T X st
7 H'ellnt Cs Tl Fre2 I%WWG SEIT

fosranarm s s SRR S
HFZRIT Maliaal piokary Asemabod - sﬁomsmum FICLFox 2402 -ch CA 4 izt




STATE OF CALIFORNIA
COUNTY OF RIVERSIDE

On befora me, N

persenally appesred '\,\

L\ (ot proved to me on the faasls of saiisfactory evidence)
to be the person{s) whose name(s) ls/ae subscribed, to the within instrument and aoimowladged
to me that he/she/they executed the same In histherithelt awthorlzed capacity (ieg), and that by

his/her/thelr slgnatura(s) on the insintmenttho person{s), or the entity tpon behalf of which the
Person(s} acted, exocuted the nstrument.

WITNESS my hand and offieial seal

Slgnature:

Nelghborhood Housing Services of the Inland Ermplie, inc, -20-
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ATTACHMENT 3

EXHIBIT “B”
SUBORDINATION AGREEMENT

Resolution No. 2013-11 SA
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ATTACHMENT 4

EXHIBIT “B”
SUBORDINATION AGREEMENT

Resolution Nos. 2013-11 SA & 2013-01 HA




RECORDING REQUESTED BY
WHEN RECORDED RETURN TO:

City of Banning, City Clerk
99 E. Ramsey St.

Banning, CA 92220
Attention: City Clerk

(Space above this Line for Recorder's Use Only)

THIS DOCUMENT 1S EXEMPT FROM
THE PAYMENT OF A RECORDING FEE
PURSUANT TO GOVERNMENT CODE
SECTIONS 27383 AND 6103

SUBORDINATION AGREEMENT

NOTICE: THIS SUBORDINATION AGREEMENT RESULTS IN YOUR INTEREST
(INCLUDING ANY SECURITY INTEREST) IN THE PROPERTY BECOMING SUBJECT
TO AND OF LOWER PRIORITY THAN THE LIEN OF SOME OTHER OR LATER
SECURITY INSTRUMENT.

THIS SUBORDINATION AGREEMENT (this "Agreement") is made as of the 9th day of
October, 2013, by the CITY COUNCIL OF THE CITY OF BANNING ACTING IN ITS
CAPACITY AS SUCCESSOR AGENCY TO THE DISSOLVED COMMUNITY
REDEVELOPMENT AGENCY, a public body, corporate and politic ("Agency"), and
SHARON KAY HARRIS, a unmarried woman ("Borrower"), in favor of BANK OF AMERICA,
N.A. ("Lender").

RECITALS:

A, Borrower is the record owner of that certain real property located in the City of
Banning, County of Riverside, State of California, commonly known as 2910 Rainbow Lane,
Banning CA 92220, which is legally described in Exhibit "A" attached hereto and incorporated
herein by reference, and the improvements thereon (collectively, the "Property™).

B. In order to assist Borrower in their purchase of the Property, the Agency made a
loan to Borrower in the original principal amount of Twenty Thousand Dollars ($20,000.00) (the
"Agency Loan"), pursuant to a program by which the Agency provides affordable housing to
residents of the City of Banning who qualify as persons and families of low or moderate income,
as defined in California Health and Safety Code Section 50093,

C. The Agency Loan was evidenced by that certain Promissory Note dated on or
about August 15, 2009, executed by Borrower in favor of Agency (the "Agency Note"). The
Agency Loan was secured by that certain Deed of Trust dated August 13, 2009, executed by
Borrower in favor of Agency and recorded in the Riverside County Recorder's Office on August
21, 2009, as Instrument No. 2009-0438699, encumbering the Property (the "Agency Deed of

01162/0012/87570.1



Trust”). The Agency Note and Agency Deed of Trust and any related regulatory agreement are
hereinafter collectively referred to as the "Agency Encumbrances.”

D. Lender also made a loan to Borrower in the amount of Ninety Six Thousand Six
Hundred Sixty Two Dollars ($96,662.00) (the "Existing Senior Loan"). The Existing Senior
Loan was evidenced by that certain Promissory Note dated on or about August 13, 2009,
executed by Borrower in favor of Mountain West Financial, Inc. The Existing Senior Loan was
secured by that certain Deed of Trust dated August 13, 2009, executed by Borrower in favor of ,
Lender and recorded in the San Bernardino County Recorder's Office on August 21, 2009, as
Instrument No. 2009-0438698 encumbering the Property (the "Existing Deed of Trust").

E. Borrower desires to refinance the Existing Senior Loan in order to obtain a lower
interest rate, and Lender is willing to make such a refinancing by paying off the Existing Senior
Note requiring Borrower to (i) execute a new note in favor of Lender in the principal amount of
up to (but not exceeding) Ninety Five Thousand Six Hundred Dollars ($95,600.00) (the "Senior
Note"), and (ii) execute, acknowledge and record a new deed of trust in favor of Lender against
the Property (the "Senior. Deed of Trust") to secure such note. The Note and Senior Deed of
Trust are hereinafter collectively referred to as the "Sentor Loan Documents."

F. As a condition to refinancing the Senior Loan, Lender requires that the Senior.
Deed of Trust be a lien or charge upon the Property, prior and superior to all rights of Agency
under the Agency Encumbrances and all indebtedness secured thereby, and that Agency
subordinate the Agency Encumbrances and all the indebtedness secured thereby to the Senior
Deed of Trust.

G. Agency and Borrower intend that the Senior Deed of Trust shall be a lien or
charge upon the Property prior and superior to Agency's rights under the Agency Encumbrances
and all indebtedness secured thereby. Agency has agreed to subordinate and subject the Agency
Encumbrances and all indebtedness secured thereby, together with all rights and privileges of
Agency thereunder, to the lien and charge of the Senior Deed of Trust.

H. It is to the mutual benefit of the parties hereto that Lender make the Senior Loan
{o Borrower, and Agency is willing that the Senior Deed of Trust shall, when recorded, constitute
a lien or charge upon the Property which is prior and superior to the Agency Encumbrances and
all indebtedness secured thereby.

L Under restrictions imposed by the sources of the Agency Loan funds, the Agency
is expressly authorized to subordinate the Agency Encumbrances to the lien of a lender other
than the Agency if no economically feasible alternative financing without subordination is
reasonably available, but only if the Agency obtains written commitments reasonably designed
to protect the Agency's investment in the event of default by the Borrower. Lender has made
such commitments by affording the Agency extended cure, negotiation, and other rights as
provided for in this Ageement

NOW, THEREFORE, in consideration of the mutual benefits accruing to the parties
hereto and other valuable consideration, the receipt and sufficiency of which consideration is
hereby acknowledged, it is hereby declared, understood and agreed as follows:
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1. Recitals. The foregoing Recitals are true and correct and hereby incorporated into
this Agreement by reference herein.

2. Subordination. The Senior Deed of Trust, and (subject to Paragraph 3 below) any
modifications, renewals or extensions' thereof, and any advances (including interest thereon)
thereunder or secured thereby, shall be liens or charges on the Property prior and superior to (i)
the Agency Encumbrances and all indebtedness secured thereby, (ii) all loans, grants and
advances of money made pursuant thereto, and (iii) all rights and privileges of Agency
thereunder; and the Agency Encumbrances and all indebtedness secured thereby, and all loans,
grants and advances of money made pursuant thereto, together with all rights and privileges of
Agency thereunder, are hereby subjected, and made subordinate, to the lien or charge of the
Senior Deed of Trust.

3. Limitations. This Agreement shall be the whole and only agreement between the
parties hereto with regard to the subordination of the Agency Encumbrances and all indebtedness
secured thereby, and all loans, grants and advances of money made pursuant thereto, together
with all rights and privileges of Agency thereunder, to the lien or charge of the Senior Deed of
Trust, and shall supersede and cancel any prior agreements to subordinate the Agency
Encumbrances and all indebtedness secured thereby to the Senior Deed of Trust. The proceeds
of any and all financing secured by, or recorded upon, the Property shall be used solely for the
Borrower's payments for ownership of the Property itself or the reduction of such payments. Any
use of proceeds for any other purpose shall be a default hereunder and make this subordination
void, The subordination herein granted shall not apply to (i) any extension of the scheduled
maturity date of the Senior Loan, unless a default has occurted under the Senior Loan
Documents, (ii) increases in the interest rate applicable to the Senior Loan resulting from any
amendment to or modification of the Senior Loan Documents after the date hereof, (iii) increases
in the principal amount of the Senior Loan beyond the original principal amount thereof, except
for increases which result from advances made by Lender, following written notice to Borrower
and Agency, for payment of taxes or insurance or in order to preserve and protect its secutity, or
(iv) changes in the amortization of the Senior Loan amount, if as a result of such changes the
regularly scheduled monthly principal and interest payment amounts are increased, unless a
default has occurred under the Senior Loan Documents and except for increases which result
from advances made by Lender, following written notice to Borrower and Agency, for payment
of taxes or insurance or in order to preserve and protect its security. The subordination herein
granted shall apply to any increases in indebtedness resulting from accrued interest, increases in
interest from default interest or from other obligations of Borrower to Lender under the Senior
Loan Documents.

4. Agency Consent. Agency declares, agrees, and acknowledges that:

(a) Subject to the limitations set forth in Paragraph 3 above, Agency consents
to all provisions of the Senior Note, the Senior Deed of Trust, and all other documents and
agreements evidencing, securing or otherwise relating to the Senior Loan which have been
submitted to the Agency for review;

(b) It intentionally subjects and subordinates the Agency Encumbrances and
all indebtedness secured thereby, and all loans, grants, and advances of money pursuant thereto,
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together with all rights and privileges of Agency thereunder, in favor of the lien or charge upon
the Property of the Senior Deed of Trust and understands that in reliance upon., and in
consideration of, this subjection and subordination, specific loans and advances are being and
will be made and, as part and parcel thereof, specific monetary and other obligations are being
and will be entered into which would not be made or entered into but for said reliance upon this
subjection and subordination.

5. Notice and Rights to Cure. In consideration of Agency's covenants and
agreements contained in this Agreement, Lender hereby covenants and agrees, notwithstanding
any contrary provisions herein, for the benefit of Agency as follows:

(a)  In the event of any default by Borrower of any or all of its obligations with
respect to the repayment by Borrower of the Senior Loan or any default under the Senior Note or
Senior Deed of Trust, Lender covenants and agrees that Lender shall provide written notice
(which may be provided by statutory notice of default, and need not be given thereafter or in
addition thereto) of said default to the Agency contemporaneously with Borrower's receipt of the
same, Agency shall have the right, but not the duty, to cure such default within the greater of (i)
ninety (90} days following Agency's receipt of the written notice, or (ii) any period provided by
California law.

(b)  In the event that prior to the foreclosure of the Senior Loan, Agency
acquires title to or possession of the Property from Borrower pursuant to any provision of the
Agency Encumbrances or documents executed pursuant thereto, whether by voluntary or
involuntary transfer, Agency may take title to the Property subject to the Senior Deed of Trust
and other Senior Loan Documents, and Lender shall restrain from exercising any right it may
have to accelerate the Senior Loan by reason of the transfer of title to the Agency. Lender shall
recognize Agency as Borrower, on condition that Agency assumes and agrees to perform all of
Borrower's obligations under the Senior Loan and timely cures all outstanding defaulis of
Botrower under the Senior Loan provided that Agency shall have an additional forty-five (45)
days to cure such default.

(¢)  Lender agrees to negotiate in good faith with Agency in the event that
Borrower defaults under either Senior Loan or the Agency Encumbrances; provided, however,
that nothing in this subparagraph shall obligate the parties to reach an agreement upon the
conclusion or termination of negotiations, or to extend the time granted to Borrower under the
Senior Loan Documents or Agency under Subparagraph 5(b) above to cure defaults under the
Senior Loan Documents.

(d)  Upon a default of Borrower under the Agency Encumbrances, which
default remains uncured for a period of six (6) months, Lender shall, at any time prior to its
acquisition of title to the Property, permit the Agency to purchase the Senior Note and the Senior
Deed of Trust upon payment in cash of the then entire remaining balance of principal, accrued
and unpaid inferest, together with any unpaid late charges, and other expenses to which Lender
has been put and any advances made by Lender for the protection of the lien or the protection of
the Property.

; s
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{¢)  For a period of forty-five (45) days after Lender has acquired title to the
Property, Lender shall permit the Agency to acquire Lender's title to the Property upon payment
to Lender, in cash, of the sum of the following:

(i)  The unpaid debt including unpaid interest at the time title became
vested in Lender (less all receipts of Lender in connection with the Property including, but not
limited to, those resulting from collection and application of rentals and other income received
during foreclosure proceedings), but excluding any fees paid to Lender for services rendered
before the time title becomes vested in Lender; foreclosure;

(i1) All expenses incurred by Lender with respect to foreclosure

(i) The net expenses, if any (less all revenues and exclusive of general
overhead), incurred by Lender as a direct result of the management of the Property after the time
title became vested in Lender;

(iv) The costs of any improvement to the Property made by Lender which
was permitted by the Agency Encumbrances; and

) An amount equivalent o the interest that would have acerued on the
aggregate of such amounts had all such amounts become part of the indebiedness of Borrower
and such indebtedness had continued in existence from the time title became vested in Lender, or
in the case of Subparagraphs 5(e)(ii), 5(e)(iii) and 5(e)(iv) above, from the date the expenses
were incurred by Lender to the date of payment by the Agency.

0. Survival. The provisions of this Agreement shall survive a foreclosure of the
Senior Deed of Trust or any taking of the Property by Lender, and Lender or any person who
acquires title to the Property shall be subject to the provisions hereof.

7. Notices. Formal notices, demands and communications between the parties shall
be delivered (i) personally, (i) by nationally recognized overnight courier service, or (iii)
dispatched by U.S. first class registered or certified mail, return receipt requested, postage
prepaid, to the addresses set forth below. Such notices, demands and communications shall be
deemed given three (3) days after mailing, the next business day after deposit with a nationally
recognized overnight courier service, or immediately upon personal delivery.

If to Agency: Banning Successor Agency
99 E. Ramsey St.
Banning, CA 92220
Telephone: Ph: (951) 922-3105
Attn: Executive Director

With a copy to: Aleshire & Wynder, LLP
18881 Von Karman Avenue, Suite 1700
Irvine, California 92612
Telephone: (949) 223-1170
Facsimile: (949) 223-1180
Attn: City Attorney
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If to Lender: Bank of America, N.A.
4008 Harwick Street, Suite 140
Lakewood, CA 90712

If to Borrower: Sharon Kay Harris
2910 Rainbow Lane
Banning, CA 92220

8. Enforcement.

(a)  This Agreement shall be governed by and construed in accordance with
the laws of the State of California.

(b)  In the event of any dispute, venue shall be the Superior Court in Riverside
County.

{c) In the event any legal action is commenced by any party hereto concerning
this Agreement or the rights and duties hereunder of any party hereto, whether such action be an
action for damages, or for equitable or declaratory relief, the prevailing party in such litigation
shall be entitled to, in addition to all other relief as may be granted by the court, reasonable sums
as and for attorneys' fees in an amount to be set by the court.

9. Good Faith. Each of the parties hereto will, whenever and as often as they shall
be requested to do so by the other, execute, acknowledge and deliver, or cause to be executed,
acknowledged and delivered, any and all such further instruments and documents as may be
reasonably necessary to carry out the intent and purpose of this Agreement, and to do any and all
further acts reasonably necessary to carry out the intent and purpose of this Agreement.

10.  Integration; Successors. This Agreement sets forth in full the terms of Lender's
and Agency's agreement with respect to the subject matter hereof, and may not be modified or
amended, nor may any rights hereunder be waived, except in a writing signed by Lender and
Agency. This Agreement shall be binding on and inure to the benefit of the legal representatives,
heirs, successors and assigns of the parties hereto. This Agreement is solely for the benefit of
Lender and Agency and their respective, successors and assigns, and except as expressly
provided for herein, neither the Borrower nor any other person shall have any right, benefit,
priority or interest under, or because of the existence of, this Agreement.

11, Counterpaits. This Agreement may be signed by different parties hereto in
counterparts with the same effect as if the signatures to each counterpart were upon a single
instrument. All counterparts shall be deemed an original of this Agreement.

12. Corporate Agency. The persons executing this Agreement on behalf of the parties
hereto warrant that (i) such party is duly organized and existing, (ii) they are duly authorized to
execute and deliver this Agreement on behalf of said party, (iii) by so executing this Agreement,
such party is formally bound to the provisions of this Agreement, and (iv) the entering info this
Agreement does not violate any provision of any other Agreement to which said party is bound.

; 77
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the date
first written above.

NOTICE: THIS SUBORDINATION AGREEMENT RESULTS IN YOUR INTEREST IN
THE PROPERTY BECOMING SUBJECT TO AND OF LOWER PRIORITY THAN
THE LIEN OR CHARGE OF SOME OTHER OR LATER INSTRUMENT.

AGENCY

BANNING SUCCESSOR AGENCY,
a public body, corporate and politic

By:

Deborah Franklin

Its:  Agency Chairman

ATTEST:

By:

Marie A. Calderon, Secretary
Successor Agency

APPROVED AS TO FORM:

ALESHIRE & WYNDER, LLP

By:

Agency Counsel
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NOTICE: THIS SUBORDINATION AGREEMENT RESULTS IN YOUR INTEREST IN
THE PROPERTY BECOMING SUBJECT TO AND OF LOWER PRIORITY THAN
THE LIEN OR CHARGE OF SOME OTHER OR LATER INSTRUMENT.

APPLICANT

SHARON KAY HARRIS

By:
Name: Sharon Kay Harris
Title: Owner

Address: 2910 Rainbow Lane
Banning, CA 92220

LENDER
BANK OF AMERICA

By:
Name:
Tts:

By:
Naine:
Its:

Address: 4008 Harwick Street, Suite 140
Lakewood, CA 90712
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Exhibit "A"

Legal Description

Lot 291 of Tract No. 18063, in the City of Banning, County of Riverside, State of California, as
shown by map on file in Book 134 Pages 71-76 of Maps, records of Riverside County,
California.

APN:538-323-009-7
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State of California )
) s
County of Riverside )
On , 20 before me, a Notary Public, personally appeared

, personally know to me or proved to me on this basis
of satisfactory evidence) to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted, executed the instrument.

WITNESS my hand and official seal.

Signature:
(scal)
State of California )
JEE
County of Riverside )
On , 20 before me, a Notary Public, personally appeared

, personally know to me or proved to me on this basis
of satisfactory evidence) to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted, executed the instrument.

WITNESS my hand and official seal.

Signature:

(seal)
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ATTACHMENT 5

EXHIBIT “C”
LETTER FROM APPLICANT REQUESTING SUBORDINATION

Resolution Nos. 2013-11 SA & 2013-01 HA



July 12, 2013

Successor Agency

I am currently in the process of refinancing my home at 2910 Rainbow Lane, Banning
CA 92220. I made the decision to refinance strictly to take advantage of the current Jower
inferest rates which would lower my payment, I am a 65 year old single woman who will
be retiring within the next year or two and felt that it would benefit me.

I currently have ah agreement with the City of Banning Community Redevelopment
Agency in the amount of $20,000. This was a first time home buyer program for the City
of Baoning, This enabled me to purchase my home almost four years ago, § love my
home and plan on keeping it as my primary residence,

Bank of America who is handling the refinancing of my home is asking that the City of
Banning Community Redevelopment Agency loan be subordinated. I am requesting the
Successor Agency to the loan to please approve this request.

I greatly appreciate your time and consideration in this matter.

Sincerely,

Sharon K. Harris




CITY COUNCIL/BANNING UTILITY AUTHORITY JOINT MEETING
Date: October 8, 2013
TO: Banning Utility Authority
FROM: Duane Burk, Director of Public Works

SUBJECT: Notice of Completion for Project No. 2013-01WW, “Replacement of Two
Pumps at the Banning Wastewater Treatment Plant”

RECOMMENDATION: That the City Council accepts Project 2013-01WW, “Replacement of
Two Pumps at the Banning Wastewater Treatment Plant,” as complete and direct the City Clerk
to record the Notice of Completion.

JUSTIFICATION: Staff has determined that the project has been completed per the City of
Banning Specifications; therefore the acceptance of the Notice of Completion is appropriate.

BACKGROUND: On April 9, 2013 the Banning Utility Authority adopted Resolution No.
2013-08UA, “Approving the Contract Services Agreement with Merlin Johnson Construction,
Inc., for the Replacement of Two Pumps at the City Banning’s Wastewater Treatment Plant and
Approving the Purchase of Pumps and Materials.”

The scope of work under this project was to replace the two primary sludge pumps. The
necessary repairs and replacement of the two pumps have been completed in accordance with the
City of Banning Standard Specifications.

FISCAL DATA: The total contract price for this project is $40,160.00.

REVIE ED BY: | REVIEWED BY:

/
, A A
/MN (L /\\—” f/f;M!‘&w (./Uu (J&
Duane Burk /)u ﬂme Overholt
Director of Public Works Administrative Services Director/
Deputy City Manager

Andy Takata
City Manager
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WHEN RECORDED MAIL TO:

The Office of the City Clerk
of the City of Banning

P.O. Box 998

Banning, California 92220

FREE RECORDING:
Exempt Pursuant to
Government Code §6103

NOTICE OF COMPLETION
PROJECT NO. 2013-01WW
REPLACEMENT OF PRIMARY SLUDGE PUMPS
AT BANNING WASTEWATER TREATMENT PLANT

THIS NOTICE OF COMPLETION IS HEREBY GIVEN by the OWNER, the
City of Banning, a municipal corporation, pursuant to the provisions of Section 3093 of
the Civil Code of the State of California, and is hereby accepted by the City of Banning,
pursuant to authority conferred by the City Council this September 24, 2013, and the

grantees consent to recordation thereof by its duly authorized agent.

That the OWNER, the City of Banning, and Merlin Johnson Construction Inc., of
Mentone, California, the vendee, entered into an agreement dated April 10, 2013, for the
replacement of the primary sludge pumps, covered under Project No. 2013-01WW. The
scope of work under this project was to remove Phase One and Phase Two Primary
Sludge Pumps, install the new pumps, modify existing piping as needed, grade and pour
concrete, furnish all inlet and outlet piping, fittings and modify to accommodate the new
pumps. The repairs to Water Well C-6 are all in accordance with the City of Banning
Standard Specifications.

(1)  That the work involved replacing the new primary pumps was completed
on August 29, 2013, for Project No. 2013-01WW, “Replacement of two pumps at the
City of Banning”. |
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(2) That the City of Banning, a municipal corporation, whose address is
Banning City Hall, 99 E. Ramsey Street, Banning, California 92220, is completing work
of improvement.

(3) That said work of improvement was performed at the Wastewater
Treatment Plant located at 2242 E. Charles, Banning, California 92220.

4 That the original contractor for said improvement was Merlin Johnson
Construction, Inc. of Mentone, California, State Contractor’s License No. 467306.

(5) That Performance and Payment bonds were not required for this project.

(6) The nature of interest is in fee.

Dated: September 24, 2013
CITY OF BANNING
A Municipal Corporation

By
Andy Takata
City Manager

APPROVED AS TO FORM:

David J. Aleshire, Aleshire & Wynder, LLP
Agency Counsel
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State of California
County of Riverside
Subscribed and sworn to (or affirmed) before me on
this day of , 2013 by proved
to me on this basis of satisfactory evidence to be the person(s) who appeared before me.
(Seal)

Notary Public in and for said County

and State
STATE OF CALIFORNIA)

) ss

COUNTY OF RIVERSIDE)

MARIE A. CALDERON, being duly sworn, deposes and says:

That I am the City Clerk of the City of Banning, which City caused the work to be
performed on the real property hereinabove described, and is authorized to execute this
Notice of Completion on behalf of said City; that T have read the foregoing Notice and
know the contents thereof, and that the facts stated therein are true based upon
information available to the City of Banning, and that I make this verification on behalf

of said City of Banning. T declare under perjury that the forgoing is true and correct.

Executed on , 2013 at Banning, California,

City Clerk of the City of Banning
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CITY COUNCIL/BANNING UTILITY AUTHORITY
AGENDA

DATE: October 8, 2013
TO: Banning Utility Authority

FROM: Duane Burk, Director of Public Works
June Overholt, Administrative Services Director/Deputy City Manager

SUBJECT: Banning Utility Authority Resolution No. 2013-18UA, “Awarding a Professional
Services Agreement to Willdan Financial Services for the Water, Wastewater and
Reclaimed Water Rate Stady”

RECOMMENDATION:  Adopt Banning Utility Authority Resolution No. 2013-18UA:

I Awarding a Professional Services Agreement to Willdan Financial Services for the Water,
Wastewater and Reclaimed Water Rate Study for an amount not to exceed $58,963.

II.  Authorize the Administrative Services Director to amend the budget and to make any necessary
budget adjustments, transfers or appropriations in an amount of $20,000 in the Waste Water
Fund.

III.  Authorize the City Manager to execute the Professional Services Agreement with Willdan
Financial Services.

IV.  Consider establishing Ad Hoc committee to review recommendations and outcome of the study.

BACKGROUND: The City Council last approved Water and Wastewater Rates in 2010, which
increased the Water and Wastewater Rates each year over four years from October 2010 to September
2013. October 2010 was the first time rates had been approved since 2003. Although operating
expenditures were reduced to address the decline in revenues due to the economic downturn, it became
critical fo increase the rates to meet bond covenant requirements. The rate increases provided
stabilization fo the operating funds while major capital projects were put on hold. The slowdown in
development activity in the city removed some urgency to implement the capital projects. However,
with the economy showing signs of improving and with the regulatory challenges facing the utilities,
there is a need to strategically address these demands on the utilities.

DISCUSSION: In order to understand whether rate increases are needed, the city needs to study
the existing rate structure, service levels, consumption, regulatory demands and capital requirements.

On June 10, 2013, Request for Proposals (RFPs) were sent to several consulting firms with known
experience in performing rate studies. In addition, the RFP was posted to the City website and other
sites. On July 26, 2013, seven proposals were received by the Public Works Department. The proposals
were evaluated by an Evaluation/Selection Committee for completeness, the proposed project team,
project management, understanding, project approach, responsiveness to the RFPs, experience with
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water, wastewater and reclaimed water rate studies, and the proposed cost. The proposal fees ranged
from $53,700 to $122,500. Proposals received for the project were ranked as follows:

Rank Name of Consultant

Willdan Financial Services, Temecula, CA

Black & Veatch Management Consulting, Overland Park, KS
Carollo Engineering, Riverside, CA

Hoag Consulting, LLC, Irvine, CA

Raftelis Financial Consultants, CA

HDR Engineering, San Diego, CA

Municipal and Financial Services Group, Annapolis, MD

N R WD

Upon review of the proposals and presentation with the top three firms, it was determined that Willdan
Financial Services is the most qualified firm for this project. Their proposal cost is $58,963. Willdan
Financial Services is nationally recognized for its expertise in developing and implementing utility
system financial planning, rate and impact fee studies, and has extensive recent experience in
California implementing Proposition 218 compliant rate structures.

In addition to meeting the requirements of the RFP, Willdan project team members were able to
describe specific experience working with the City’s software provider (Sungard/H.T.E.). Staff is
expecting that this experience with Sungard will improve efficiency extracting the data thus resulting
in better assumptions and calculations. The team also distinguished themselves through an
understanding of the issues facing the City based on their research of City documents that included the
budget, audit reports, bond documents and more.

One of the requirements in the RFP includes preparing and presenting a rate model
spreadsheet/dashboard that allows staff and council to immediately see the short term and long term
impacts of adjusting a rate or an assumption. The rate model will have the capacity to show projected
cash flows, operating costs and more for the next five fiscal years and also forecast out as far as 30
years. This includes the ability to see graphically whether financing a project or using the “pay as you
go” methodology is appropriate for certain capital expenditures.

The study will also include studying rates for reclaimed/non-potable water services. Analysis will be
done to determine the impacts of State regulations demanding reclaimed water, and the impacts to
revenues and consumption to both the water and wastewater utilities as reclaimed water services
expand.

If approved, it is anticipated that the project would commence in November, 2013. Additional
information is available in the attached scope of work.

Staff is also recommending that Council consider an ad hoc committee of two Council members and
some members of the community, This committee would review the preliminary results of the study
prior to Council action. This would allow for fine tuning the study to better inform the Council and the
public of the results of the study. There would be approximately two meetings with the ad hoc
committee prior to formal presentation to Council. Additional meetings with the ad hoc committee
would be added as needed.
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In the event that a rate increase is recommended, community meetings will be recommended as part of
the Prop 218 process. It is likely that the consultants will be asked to attend community meetings to
present the recommendations using the interactive dashboard. It is unknown at this time, how many
meetings will be needed. Some meetings have been incorporated into the fees. However, additional
meetings will add to the cost. Therefore, staff is recommending a contingency for the project.

FISCAL DATA: The study fees as proposed are $58,963. A contingency of $11,000
(approximately 20%) is recommended to allow for Prop 218 community meetings, if needed. Because
most of the complexity of the study is for the water and reclaimed water rate study, the majority of the
funding for the project is coming from the Water Operations budget. Budget of $50,000 was included
in the approved Fiscal Year 2013/14 budget for the study, Account 660-6300-471.33-11. An
appropriation of $20,000 is needed in the Waste Water Fund, Account 680-800-454.33-11.

RECOMMENDED BY:

Duane Br o
Director of Public Works

RECOMMENDED BY: APPgOV?)D BY:

D Al ey lin [ 45;,;// 7

/Aune Overholt %

ndrew J. Takata
Administrative Services Directot/ City Manager
Deputy City Manager
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BANNING UTILITY AUTHORITY RESOLUTION NO. 2013-18UA

A RESOLUTION OF THE BANNING UTILITY AUTHORITY OF THE CITY OF BANNING,
CALIFORNIA, AWARDING A PROFESSIONAL SERVICES AGREEMENT TO WILLDAN
FINANCIAL SERVICES FOR WATER, WASTEWATER AND RECLAIMED WATER RATE
STUDY

WHEREAS, on June 10, 2013, Request for Proposals (RFPs) were sent to several financial
consulting firms and on July 22, 2013, seven proposals were received by the Public Works
Department; and

WHEREAS, the proposals were evaluated by an Evaluation/Selection Committee for
completeness, the proposed project team, project management, understanding, project approach,
responsiveness to the RFPs, experience with water, wastewater and reclaimed water studies and
proposed cost; and

WHEREAS, upon review of the proposals, it was determined that Willdan Financial Services
of Temecula, California is the most qualified firm for the project, as per the guidelines set forth in the
REP; and

WHEREAS, the services to be provided by the consultant will result in a focused and tailored
analysis which creates new rates that will provide a comprehensive financial management plan which
develops projected system operating results for the next five fiscal years and has the ability to forecast
out as far as 30 years.

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Banning as
follows:

SECTION 1i. City Council adopts Resolation No. 2013 -18UA awarding the professional services
agreement for the Water, Wastewater and Reclaimed Water Rate Study to Willdan Financial Services of
Temecula, California, for an amount not to exceed $58,963.

SECTION 2. The Administrative Services Director is authorized to make necessary budget adjustments
and appropriations from the Waste Water Fund to Account No. 680-8000-454.33-11 in an amount of
$20,000 and is authorized to approve additional costs within the approved $11,000 contingency.

SECTION 3. The City Manager is authorized to execute the Professional Services Agreement with
Willdan Financial Services of Temecula, California. This authorization will be rescinded if the coniract

agreement is not executed by both parties within sixty (60) days of the date of this resolution,

PASSED, ADOPTED AND APPROVED this §" day of October, 2013.

Deborah Franklin, Chairman
Banning Utility Authority
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ATTEST:

Marie A. Calderon,
City Clerk of the City of Banning

APPROVED AS TO FORM
AND LEGAL CONTENT:

David J. Aleshire, City Attorney
Aleshire & Wynder, LLP

CERTIFICATION:

I, Marie A. Calderon, Secretary to the Banning Utility Authority of the City of Banning, do hereby
certify that the foregoing Resolution No. 2013-18UA was adopted by the Banning Utility Authority of
the City of Banning at its Joint Meeting, thereof, held on the 8" day of October, 2013, by the following
vote, to wit,

AYES:
NOES:
ABSTAIN:
ABSENT:

Marie A. Calderon, Secretary
Banning Utility Authority
City of Banning, California
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- CONTRACT SERVICES AGREEMENT

By and Between

THE CITY OF BANNING,
A MUNICIPAL CORPORATION

and

WILLDAN Financial Services




AGREEMENT FOR CONTRACT SERVICES
BETWEEN
THE CITY OF BANNING, CALIFORNIA
AND
WILLDAN Financial Services

THIS AGREEMENT FOR CONTRACT SERVICES (herein® Agreement™) is made and entered
into this __ day of October, 2013 by and between the City of Banning, a municipal corporation
(“City”) and WILLDAN Financial Services , (“Consultant” or “Contractor”). City and
Contractor are sometimes hereinafter individually referred to as “Party” and hereinafter
collectively referred to as the “Parties.” ). (The term Contractor includes professionals
performing in a consulting capacity.)

RECITALS

A, City has sought, by issuance of a Request for Proposals or Invitation for Bids, the
performance of the services defined and described particularly in Section 1 of this Agreement.

B. Contractor, following submission of a proposal or bid for the performance of the
services defined and described particularly in Section 1 of this Agreement, was selected by the
City to perform those services.

C. Pursuant to the City of Banning’s Municipal Code, City has authority to enter into
this Agreement Services Agreement and the City Manager has authority to execute this
Agreement.

D. The Parties desire to formalize the selection of Contractor for performance of
those services defined and described particularly in Section 1 of this Agreement and desire that
the terms of that performance be as particularly defined and described herein.

OPERATIVE PROVISIONS

NOW, THEREFORE, in consideration of the mutual promises and covenants made by
the Parties and contained herein and other consideration, the value and adequacy of which are
hereby acknowledged, the parties agree as follows:

ARTICLE 1. SERVICES OF CONTRACTOR

1.1 Scope of Services,

In compliance with all terms and conditions of this Agreement, the Contractor shall
provide those services specified in the “Scope of Services” attached hereto as Exhibit “A” and
incorporated herein by this reference, which services may be referred to herein as the “services”
or “work” hereunder. As a material inducement to the City entering into this Agreement,
Contractor represents and warrants that it has the qualifications, experience, and facilities
necessary fo properly perform the services required under this Agreement in a thorough,
competent, and professional manner, and is experienced in performing the work and services
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contemplated herein. Contractor shall at all times faithfully, competently and to the best of its
ability, experience and talent, perform all services described herein. Contractor covenants that it
shall follow the highest professional standards in performing the work and services required
hereunder and that all maferials will be of good quality, fit for the purpose intended. For
purposes of this Agreement, the phrase “highest professional standards” shall mean those
standards of practice recognized by one or more first-class firms performing similar work under
similar circumstances,

1.2 Contractor’s Proposal,

The Scope of Service shall include the Contractor’s scope of work or bid which shall be
incorporated herein by this reference as though fully set forth herein. In the event of any
inconsistency between the terms of such proposal and this Agreement, the terms of this
Agreement shall govern.

1.3 Compliance with Law.

Contractor shall keep itself informed concerning, and shall render all services hereunder
in accordance with all ordinances, resolutions, statutes, rules, and regulations of the City and any
Federal, State or local governmental entity having jurisdiction in effect at the time service is
rendered.

1.4 Licenses, Permits, Fees and Assessments.

Contractor shall obtain at its sole cost and expense such licenses, permits and approvals
as may be required by law for the performance of the services required by this Agreement.
Contractor shall have the sole obligation to pay for any fees, assessments and taxes, plus
applicable penalties and interest, which may be imposed by law and arise from or are necessary
for the Contractor’s performance of the services required by this Agreement, and shall indemnify,
defend and hold harmless City, its officers, employees or agents of City, against any such fees,
assessments, taxes penalties or interest levied, assessed or imposed against City hereunder.

1.5 Familiarity with Work.

By executing this Agreement, Contractor warrants that Contractor (i) has thoroughly
investigated and considered the scope of services to be performed, (ii) has carefully considered
how the services should be performed, and (iii) fully understands the facilities, difficulties and
restrictions attending performance of the services under this Agreement. If the services involve
work upon any site, Contractor warrants that Contractor has or will investigate the site and is or
will be fully acquainted with the conditions there existing, prior to commencement of services
hereunder. Should the Contractor discover any latent or unknown conditions, which will
materially affect the performance of the services hereunder, Contractor shall immediately inform
the City of such fact and shall not proceed except at City’s risk until written instructions are
received from the Contract Officer.

1.6 Care of Work.

The Contractor shall adopt reasonable methods during the life of the Agreement to
furnish continuous protection to the work, and the equipment, materials, papers, documents,
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plans, studies and/or other components thercof to prevent losses or damages, and shall be
responsible for all such damages, fo persons or property, until acceptance of the work by City,
except such losses or damages as may be caused by City’s own negligence.

1.7 Warranty. (NOT APPLICABLE)

Contractor warrants all Work under the Agreement (which for purposes of this Section
shall be deemed to include unauthorized work which has not been removed and any
non-conforming materials incorporated into the Work) to be of good quality and free from any
defective or faulty material and workmanship. Contractor agrees that for a period of one year (or
the period of time specified elsewhere in the Agreement or in any guarantee or warranty provided
by any manufacturer or supplier of equipment or materials incorporated into the Work,
whichever is later) after the date of final acceptance, Contractor shall within ten (10) days after
being notified in writing by the City of any defect in the Work or non-conformance of the Work
to the Agreement, commence and prosecute with due diligence all Work necessary to fulfill the
terms of the warranty at his sole cost and expense. Contractor shall act sooner as requested by
the City in response to an emergency. In addition, Contractor shall, at its sole cost and expense,
repair and replace any portions of the Work (or work of other contractors) damaged by its
defective Work or which becomes damaged in the course of repairing or replacing defective
Work. For any Work so corrected, Contractor's obligation hereunder to correct defective Work
shall be reinstated for an additional one year period, commencing with the date of acceptance of
such corrected Work. Contractor shall perform such tests as the City may require to verify that
any corrective actions, including, without limitation, redesign, repairs, and replacements comply
with the requirements of the Agreement. All costs associated with such corrective actions and
testing, including the removal, replacement, and reinstitution of equipment and materials
necessary to gain access, shall be the sole responsibility of the Contractor. All warranties and
guarantees of subcontractors, suppliers and manufacturers with respect to any portion of the
Work, whether express or implied, are deemed to be obtained by Contractor for the benefit of the
City, regardless of whether or not such warranties and guarantees have been transferred or
assigned to the City by separate agreement and Contractor agrees to enforce such warranties and
guarantees, if necessary, on behalf of the City. In the event that Contractor fails to perform its
obligations under this Section, or under any other warranty or guaranty under this Agreement, to
the reasonable satisfaction of the City, the City shall have the right to correct and replace any
defective or non-conforming Work and any work damaged by such work or the replacement or
correction thereof at Contractor's sole expense, Contractor shall be obligated to fully reimburse
the City for any expenses incurred hereunder upon demand. This provision may be waived in
Exhibit “B” if the services hereunder do not include construction of any improvements or the
supplying of equipment or materials.

1.8 Prevailing Wages. (NOT APPLICABLE)

Contractor is aware of the requirements of California Labor Code Section 1720, et seq.,
and 1770, et seq., as well as California Code of Regulations, Title 8, Section 1600, et seq.,
(“Prevailing Wage Laws”), which require the payment of prevailing wage rates and the
performance of other requirements on “Public Works” and “Maintenance” projects. If the
Services are being performed as part of an applicable “Public Works” or “Maintenance” project,
as defined by the Prevailing Wage Laws, and if the total compensation is $1,000 or more,
Contractor agrees to fully comply with such Prevailing Wage Laws. City shall provide

ol
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Contractor with a copy of the prevailing rates of per diem wages in effect at the commencement
of this Agreement. Contractor shall make copies of the prevailing rates of per diem wages for
each craft, classification or type of worker needed to execute the Services available to interested
parties upon request, and shall post copies at the Contractor’s principal place of business and at
the project site. Contractor shall defend, indemnify and hold the City, its elected officials,
officers, employees and agents free and harmless from any claim or liability arising out of any
failure or alleged failure to comply with the Prevailing Wage Laws.

1.9 Further Responsibilities of Parties,

Both parties agree to use reasonable care and diligence to perform their respective
obligations under this Agreement. Both parties agrec to act in good faith to execute all
instruments, prepare all documents and take all actions as may be reasonably necessary to carty
out the purposes of this Agreement. Unless hereafter specified, neither party shall be responsible
for the service of the other.

1.10  Additional Services.

City shall have the right at any time during the performance of the services, without
invalidating this Agreement, {o order extra work beyond that specified in the Scope of Services
or make changes by altering, adding to or deducting from said work. No such extra work may be
undertaken unless a written order is first given by the Contract Officer to the Contractor,
incorporating therein any adjustment in (i} the Agreement Sum, and/or (ii) the time to perform
this Agreement, which said adjustments are subject to the written approval of the Contractor.
Any increase in compensation of up to five percent (5%) of the Agreement Sum or $25,000,
whichever is less; or in the time to perform of up to one hundred eighty (180) days may be
approved by the Contract Officer. Any greater increases, taken either separately or cumulatively
must be approved by the City. It is expressly understood by Contractor that the provisions of this
Section shall not apply to services specifically set forth in the Scope of Services or reasonably
contemplated therein. Contractor hereby acknowledges that it accepts the risk that the services to
be provided pursuant to the Scope of Services may be more costly or time consuming than
Contractor anticipates and that Contractor shall not be entitled to additional compensation
therefor.

1.11 Special Reguirements.

Additional terms and conditions of this Agreement, if any, which are made a part hereof
are set forth in the “Special Requirements™ attached hereto as Exhibit “B” and incorporated
herein by this reference. In the event of a conflict between the provisions of Exhibit “B” and any
other provisions of this Agreement, the provisions of Exhibit “B” shall govern.

ARTICLE 2. COMPENSATION AND METHOD OF PAYMENT
2.1 Contract Sum.

Subject to any limitations set forth in this Agreement, City agrees to pay Contractor the
amounts specified in the “Schedule of Compensation” attached hereto as Exhibit “C” and
incorporated herein by this reference. The total compensation, including reimbursement for
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actual expenses, shall not exceed $58,963 (the “Contract”}, unless additional compensation is
approved pursuant to Section 1.10.

2.2 Method of Compensation.

The method of compensation may include: (i) a lump sum payment upon completion, (ii)
payment in accordance with specified tasks or the percentage of completion of the services, (iii}
payment for time and materials based upon the Contractor’s rates as specified in the Schedule of
Compensation, provided that time estimates are provided for the performance of sub tasks, but
not exceeding the Contract Sum or (iv) such other methods as may be specified in the Schedule
of Compensation.

2.3 Reimbursable Expenses.

Compensation may include reimbursement for actual and necessary expenditures for
reproduction costs, telephone expenses, and travel expenses approved by the Contract Officer in
advance, or actual subcontractor expenses if an approved subconfractor pursuant to Section 4.5,
and only if specified in the Schedule of Compensation. The Contract Sum shall include the
attendance of Contractor at all project meetings reasonably deemed necessary by the City.
Coordination of the performance of the work with City is a critical component of the services. If
Contractor is required to attend additional meetings to facilitate such coordination, Contractor
shall not be entitled to any additional compensation for attending said meetings.

2.4 Invoices.

Each month Contractor shall furnish to City an original invoice for all work performed
and expenses incurred during the preceding month in a form approved by City’s Director of
Finance. The invoice shall detail charges for all necessary and actual expenses by the following
categories: labor (by sub-category), travel, materials, equipment, supplies, and sub-contractor
contracts, Sub-contractor charges shall also be detailed by such categories,

City shall independently review each invoice submitted by the Contractor to determine
whether the work performed and expenses incurred are in compliance with the provisions of this
Agreement. Except as to any charges for work performed or expenses incurred by Contractor
which are disputed by City, or as provided in Section 7.3. City will use its best efforts to cause
Contractor to be paid within forty-five (45} days of receipt of Contractor’s correct and undisputed
invoice. In the event any charges or expenses are disputed by City, the original invoice shall be
returned by City to Contractor for correction and resubmission.

2.5 Waiver.

Payment to Contractor for work performed pursuant to this Agreement shall not be
deemed to waive any defects in work performed by Contractor.

ARTICLE 3. PERFORMANCE SCHEDULE

3.1 Time of Essence.

Time is of the essence in the performance of this Agreement.
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3.2 Schedule of Performance.

- Contractor shall commence the services pursuant to this Agreement upon receipt of a
written notice to proceed and shall perform all services within the time period(s) established in
the “Schedule of Performance™ attached hereto as Exhibit “D” and incorporated herein by this
reference. When requested by the Contractor, extensions to the time period(s) specifted in the
Schedule of Performance may be approved in writing by the Contract Officer but not exceeding
one hundred eighty (180) days cumulatively.

3.3 Force Majeure.

The time period(s) specified in the Schedule of Performance for performance of the
services rendered pursuant to this Agreement shall be extended because of any delays due fo
unforesecable causes beyond the control and without the fault or negligence of the Contractor,
including, but not restricted to, acts of God or of the public enemy, unusually severe weather,
fires, earthquakes, floods, epidemics, quarantine restrictions, riots, strikes, freight embargoes,
wars, litigation, and/or acts of any governmental agency, including the Agency, if the Confractor
shall within ten (10) days of the commencement of such delay notify the Contract Officer in
writing of the causes of the delay, The Contract Officer shall ascertain the facts and the extent of
delay, and extend the time for performing the services for the period of the enforced delay when
and if in the judgment of the Contract Officer such delay is justified. The Contract Officer’s
determination shall be final and conclusive upon the parties to this Agreement. In no event shall
Contractor be entitled to recover damages against the City for any delay in the performance of
this Agreement, however caused, Contractor’s sole remedy being extension of the Agreement
pursuant to this Section.

3.4 Inspection and Final Acceptance.

City may inspect and accept or reject any of Contractor’s work under this Agreement,
either during performance or when completed. City shall reject or finally accept Contractor’s
work within forth five (45) days after submitted to City. City shall accept work by a timely
written acceptance, otherwise work shall be deemed to have been rejected, City’s acceptance
shall be conclusive as to such work except with respect to latent defects, fraud and such gross
mistakes as amount to fraud. Acceptance of any work by City shall not constitute a waiver of
any of the provisions of this Agreement including, but not limited to, Section X, pertaining to
indemnification and insurance, respectively.

3.5 Term.

Unless earlier terminated in accordance with Article 8 of this Agreement, this Agreement
shall continue in full force and effect until completion of the services but not exceeding one (1)
years from the date hereof, except as otherwise provided in the Schedule of Performance (Exhibit
GGD’))'

ARTICLE 4. COMPENSATION AND METHOD OF PAYMENT

)/
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4.1 Representatives and Personnel of Contractor.

The following principals of Coniractor (Principals) are hereby designated as being the
principals and representatives of Contractor authorized to act in its behalf with respect to the
work specified herein and make all decisions in connection therewith:

Chris Fisher Group Manager
(Name) (Title)

It is expressly understood that the experience, knowledge, capability and reputation of the
foregoing principals were a substantial inducement for City to enter into this Agreement.
Therefore, the foregoing principals shall be responsible during the term of this Agreement for
directing all activities of Contractor and devoting sufficient time to personally supervise the
services hereunder. All personnel of Contractor, and any authorized agents, shall at all times be
under the exclusive direction and control of the Principals. For purposes of this Agreement, the
foregoing Principals may not be replaced nor may their responsibilities be substantially reduced
by Contractor without the express written approval of City. Additionally, Contractor shall make
every reasonable effort to maintain the stability and continuity of Confractor’s staff and
subcontractors, if any, assigned to perform the services required under this Agreement.
Contractor shall notify City of any changes in Contractor’s staff and subcontractors, if any,
assigned fo perform the services required under this Agreement, prior to and during any such
performance,

4.2 Status of Contractor.

Contractor shall have no authority to bind City in any manner or to incur any obligation,
debt or liability of any kind on behalf of or against City, whether by contract or otherwise, unless
such authority is expressly conferred under this Agreement or is otherwise expressly conferred in
writing by City. Contractor shall not at any time or in any manner represent that Contractor or
any of Contractor’s officers, employees, or agents are in any manner officials, officers,
employees or agents of City. Neither Contractor, nor any of Contractor’s officers, employees or
agents, shall obtain any rights to retirement, health care or any other benefits which may
otherwise accrue to City’s employees. Contractor expressly waives any claim Contractor may
have to any such rights.

4.3 Contract Officer.

The Contract Officer shall be such person as may be designated by the City Manager of
City. It shall be the Contractor’s responsibility to assure that the Contract Officer is kept
informed of the progress of the performance of the services and the Contractor shall refer any
decisions which must be made by City to the Contract Officer. Unless otherwise specified
herein, any approval of City required hereunder shall mean the approval of the Contract Officer.
The Contract Officer shall have authority, if specified in writing by the City Manager, to sign all
documents on behalf of the City required hereunder to carry out the terms of this Agreement.
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4.4 Independent Contractor.

Neither the City nor any of its employees shall have any control over the manner, mode ot
means by which Contractor, its agents or employees, perform the services required herein, except
as otherwise set forth herein. City shall have no voice in the selection, discharge, supervision or
control of Confractor’s employees, servants, representatives or agents, or in fixing their number,
compensation or hours of service. Contractor shall perform all services required herein as an
independent contractor of City and shall remain at all times as to City a wholly independent
contractor with only such obligations as are consistent with that role. Contractor shall not at any
time or in any manner represent that it or any of its agents or employees are agents or employees
of City. City shall not in any way or for any purpose become or be deemed to be a partner of
Contractor in its business or otherwise or a joint venturer or a member of any joint enterprise
with Contractor.

45 Prohibition Against Subconiracting or Assighment.

The experience, knowledge, capability and reputation of Contractor, its principals and
employees were a substantial inducement for the Agency to enter into this Agreement.
Therefore, Contractor shall not contract with any other entity to perform in whole or in part the
services required hereunder without the express written approval of the Agency. In addition,
neither this Agreement nor any interest herein may be transferred, assigned, conveyed,
hypothecated or encumbered voluntarily or by operation of law, whether for the benefit of
creditors or otherwise, without the prior written approval of Agency. Transfers restricted
hereunder shall include the transfer to any person or group of persons acting in concert of more
than twenty five percent (25%) of the present ownership and/or control of Contractor, taking all
transfers into account on a cumulative basis. In the event of any such unapproved transfer,
including any bankruptcy proceeding, this Agreement shall be void. No approved transfer shall
release the Contractor or any surety of Contractor of any liability hereunder without the express
consent of Agency.

ARTICLE 5. INSURANCE, INDEMNIFICATION AND BONDS

5.1 Insurance Coverages.

The Contractor shall procure and maintain, at its sole cost and expense, in a form and content
satisfactory to City, during the entire term of this Agreement including any extension thereof, the
following policies of insurance which shall cover all elected and appointed officers, employees
and agents of City:

(a) Comprehensive General Liability Insurance (Occurrence Form CG0001 or
equivalent). A policy of comprehensive general liability insurance written on a per occurrence
basis for bodily injury, personal injury and property damage. The policy of insurance shall be in
an amount not less than $1,000,000.00 per occurrence or if a general aggregate limit is used,
cither the general aggregate limit shall apply separately to this contract/location, or the general
aggregate limit shall be twice the occurrence limit,

(b)  Worker’s Compensation Insurance. A policy of worker’s compensation
insurance in such amount as will fully comply with the laws of the State of California and which
shall indemnify, insure and provide legal defense for both the Contractor and the City against any
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loss, claim or damage arising from any injuries or occupational diseases occurring to any worker
employed by or any persons retained by the Contractor in the course of carrying out the work or
services contemplated in this Agreement.

(c) Automotive Insurance (Form CA 0001 (Ed 1/87) including “any auto” and
endorsement CA 0025 or equivalent). A policy of comprehensive automobile liability insurance
written on a per occurrence for bodily injury and property damage in an amount not less than
$1,000,000. Said policy shall include coverage for owned, non-owned, leased and hired cars.

{d)  Professional Liability. Professional liability insurance appropriate to the
Contractor’s profession. This coverage may be wrilten on a “claims made” basis, and must
include coverage for contractual liability. The professional liability insurance required by this
Agreement must be endorsed to be applicable to claims based upon, arising out of or related to
services performed under this Agreement. The insurance must be maintained for at least 5
consecutive years following the completion of Contractor’s services or the termination of this
Agreement. During this additional 5-year period, Contractor shall annually and upon request of
the City submit written evidence of this continuous coverage.

(e) Additional Insurance. Policies of such other insurance, as may be required
in the Special Requirements.

5.2 General Insurance Requirements.

All of the above policies of insurance shall be primary insurance and, except for
professional liability insurance and workers compensation insurance, shall name the City, its
elecied and appointed officers, employees and agents as additional insureds and any insurance
maintained by City or its officers, employees or agents shall apply in excess of, and not
contribute with Contractor’s insurance. The insurer is deemed hereof to waive all rights of
subrogation and contribution it may have against the City, its officers, employees and agents and
their respective insurers. All of said policies of insurance shall provide that said insurance may
not be cancelled by the insurer or any party hereto without providing thirty (30) days prior written
notice by first class mail , postage prepaid, to the City, ten (10) days notice if cancellation is due
to nonpayment of premium. In the event any of said policies of insurance are cancelled, the
Contractor shall, prior to the cancellation date, submit new evidence of insurance in conformance
with Section 5.1 to the Contract Officer. No work or services under this Agreement shall
commence until the Contractor has provided the City with Certificates of Insurance or
appropriate insurance binders evidencing the above insurance coverages and said Certificates of
Insurance or binders are approved by the City. City reserves the right to inspect complete,
certified copies of all required insurance policies at any time. Any failure to comply with the
reporting or other provisions of the policies including breaches or warranties shall not affect
coverage provided to City.

All certificates except for professional liability insurance and workers compensation
insurance shall name the City as additional insured (providing the appropriate endorsement) and
shall conform to the following “cancellation” notice:

CANCELLATION:

/19
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SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
THE EXPIRATION DATED THEREOF, THE ISSUING COMPANY SHALL MAIL
THIRTY (30)-DAY ADVANCE WRITTEN NOTICE TO CERTIFICATE HOLDER
NAMED HEREIN, TEN (10) DAYS NOTICE IF CANCELLATION IS DUE TO
NONPAYMENT OF PREMIUM.

[to be initialed]

Agent Initials

With the exception of professional liability insurance and workers compensation
insurance, City, its respective elected and appointed officers, directors, officials, employees,
agents and volunteers are to be covered as additional insureds as respects: lability arising out of
activities Contractor performs; products and completed operations of Contractor, premises
owned, occupied or used by Contractor; or automobiles owned, leased, hired or borrowed by
Contractor, The coverage shall contain no special limitations on the scope of protection afforded
to City, and their respective elected and appointed officers, officials, employees or volunteers.
Contractor’s insurance shall apply separately to each insured against whom claim is made or suit
is brought, except with respect to the limits of the insuret's liability.

Any deductibles or self-insured retentions must be declared to and approved by City. At
the option of City, either the insurer shall reduce or eliminate such deductibles or self-insured
retentions as respects City or its respective elected or appointed officers, officials, employees and
volunteers or the Contractor shall procure a bond guaranteeing payment of losses and related
investigations, claim administration, defense expenses and claims. The Contractor agrees that
the requirement to provide insurance shall not be construed as limiting in any way the extent to
which the Contractor may be held responsible for the payment of damages to any persons or
property resulting from the Contractor’s activities or the activities of any person or persons for
which the Contractor is otherwise responsible nor shall it limit the Contractor’s indemnification
liabilities as provided in Section 5.3. .

In the event the Contractor subcontracts any portion of the work in compliance with
Section 4.5 of this Agreement, the contract between the Contractor and such subcontractor shall
require the subcontractor to maintain the same policies of insurance that the Contractor is
required to maintain pursuant to Section 5.1, and such certificates and endorsements shall be
provided to City.

5.3 Indemnification.

To the full extent permitted by law, Contractor agrees to indemnify, defend and hold
harmless the City, its officers, employees and agents (“Indemnified Parties™) against, and will
hold and save them and each of them harmless from, any and all actions, either judicial,
administrative, arbitration or regulatory claims, damages to persons or property, losses, costs,
penalties, obligations, errors, omissions or liabilities whether actual or threatened (herein “claims
or liabilities™) that may be asserted or claimed by any person, firm or entity arising out of or in
connection with the negligent performance of the work, operations or activities provided herein
of Contractor, its officers, employees, agents, subcontractors, or invitees, or any individual or
entity for which Contractor is legally liable (*indemnitors™), or arising from Contractor’s reckless
or willful misconduct, or arising from Contractor’s indemnitors’ negligent performance of or
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failure to perform any term, provision, covenant or condition of this Agreement, and in
connection therewith:

(a) Contractor will defend any action or actions filed in connection with any
of said claims or labilities and will pay all costs and expenses, including legal costs and
attorneys’ fees incurred in connection therewith;

(b)  Contractor will promptly pay any judgment rendered against the City, its
officers, agents or employees for any such claims or liabilities arising out of or in connection
with the negligent performance of or failure to perform such work, operations or activities of
Contractor hereunder; and Contractor agrees to save and hold the City, its officers, agents, and
employees harmless therefrom,

(c) In the event the City, its officers, agents or employees is made a party to
any action or proceeding filed or prosecuted against Contractor for such damages or other claims
arising out of or in connection with the negligent performance of or failure to perform the work,
operation or activities of Contractor hereunder, Contractor agrees to pay to the City, its officers,
agents or employees, any and all costs and expenses incurred by the City, its officers, agents or
employees in such action or proceeding, including but not limited to, legal costs and attorneys’
fees.

Contractor shall incorporate similar, indemnity agreements with its subcontractors and if
it fails to do so Contractor shall be fully responsible to indemnify City hereunder therefore, and
failure of City to monitor compliance with these provisions shall not be a waiver hereof. This
indemnification includes claims or liabilities arising from any negligent or wrongful act, error or
omission, or reckless or willful misconduct of Contractor in the performance of professional
services hereunder. The provisions of this Section do not apply to claims or liabilities occurring
as a result of City’s sole negligence or willful acts or omissions, but, to the fullest extent
permitted by law, shall apply to claims and liabilities resulting in part from City’s negligence,
except that design professionals’ indemnity hereunder shall be limited to claims and Habilities
arising out of the negligence, recklessness or willful misconduct of the design professional. The
indemnity obligation shall be binding on successors and assigns of Contractor and shall survive
termination of this Agreement.

54  Performance Bond. (NOT APPLICABLE)

Concurrenily with execution of this Agreement, and if required in Exhibit “B”,
Contractor shall deliver to City performance bond in the sum of the amount of this Agreement, in
the form provided by the City Clerk, which secures the faithful performance of this Agreement.
The bond shall contain the original notarized signature of an authorized officer of the surety and
affixed thereto shall be a certified and current copy of his power of attorney. The bond shall be
unconditional and remain in force during the entire term of the Agreement and shall be null and
void only if the Contractor promptly and faithfully performs all terms and conditions of this
Agreement.

5.5 Sufficiency of Insurer.

Insurance required by this Agreement shall be satisfactory only if issued by companies
qualified to do business in California, rated “A” or better in the most recent edition of Best
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Rating Guide, The Key Rating Guide or in the Federal Register, and only if they are of a financial
category Class VII or better, unless such requirements are waived by the Risk Manager of the
City due to unique circumstances. If this Agreement continues for more than 3 years duration, or
in the event the Risk Manager of City (“Risk Manager™) determines that the work or services to
be performed under this Agreement creates an increased or decreased risk of loss to the City, the
Contractor agrees that the minimum limits of the insurance policies and the performance bond
required by Section 5.4 may be changed accordingly upon receipt of written notice from the Risk
Manager; provided that the Contractor shall have the right to appeal a determination of increased
coverage by the Risk Manager to the City Council of City within 10 days of receipt of notice
from the Risk Manager.

ARTICLE 6. RECORDS, REPORTS, AND RELEASE OF INFORMATION
6.1 Records.

Contractor shall keep, and require subcontractors to keep, such ledgers books of accounts,
invoices, vouchers, canceled checks, reports, studies or other documents relating to the
disbursements charged to City and services performed hereunder (the “books and records™), as
shall be necessary to perform the services required by this Agreement and enable the Contract
Officer to evaluate the performance of such services. Any and all such documents shall be
maintained in accordance with generally accepted accounting principles and shall be complete
and detailed. The Contract Officer shall have full and free access to such books and records at all
fimes during normal business hours of City, including the right to inspect, copy, audit and make
records and transcripts from such records. Such records shall be maintained for a period of 3
years following completion of the services hereunder, and the City shall have access to such
records in the event any audit is required. In the event of dissolution of Contractor’s business,
custody of the books and records may be given to City, and access shall be provided by
Contractor’s successor in interest.

6.2 Repotts.

Contractor shall periodically prepare and submit to the Contract Officer such reports
concerning the performance of the services required by this Agreement as the Contract Officer
shall require. Contractor hereby acknowledges that the City is greatly concerned about the cost
of work and services to be performed pursuant to this Agreement. For this reason, Contractor
agrees that if Contractor becomes aware of any facts, circumstances, techniques, or events that
may or will materially increase or decrease the cost of the work or services contemplated herein
or, if Contractor is providing design services, the cost of the project being designed, Contractor
shall promptly notify the Contract Officer of said fact, circumstance, technique or event and the
estimated increased or decreased cost related thereto and, if Contractor is providing design
services, the estimated increased or decreased cost estimate for the project being designed.

6.3 Ownership of Documents.

All drawings, specifications, maps, designs, photographs, studies, surveys, data, notes,
computer files, reports, records, documents and other materials (the “documents and materials™)
prepared by Contractor, its employees, subcontractors and agents in the performance of this
Agreement shall be the property of City and shall be delivered to City upon request of the
Contract Officer or upon the termination of this Agreement, and Contractor shall have no claim
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for further employment or additional compensation as a result of the exercise by City of its full
rights of ownership use, reuse, or assignment of the documents and materials hereunder. Any
use, reuse or assignment of such completed documents for other projects and/or use of
uncompleted documents without specific written authorization by the Contractor will be at the
City’s sole risk and without liability to Contractor, and Contractor’s guaranfee and warranties
shall not extend to such use, revise or assignment. Contractor may retain copies of such
documents for its own use. Contractor shall have an unrestricted right to use the concepts
embodied therein. All subcontractors shall provide for assignment to City of any documents or
materials prepared by them, and in the event Contractor fails to secure such assignment,
Contractor shall indemnify City for all damages resulting therefrom.

6.4 Confidentiality and Release of Information.

(a) All information gained or work product produced by Contractor
in performance of this Agreement shall be considered confidential, unless such information is in
the public domain or already known to Contractor. Contractor shall not release or disclose any .
such information or work product to persons or entities other than City without prior written
authorization from the Contract Officer.

(b) Contractor, its officers, employees, agents or subcontractors,
shall not, without prior written authorization from the Contract Officer or unless requested by the
City Attorney, voluntarily provide documents, declarations, letters of support, testimony at
depositions, response to interrogatories or other information concerning the work performed
under this Agreement. Response to a subpoena or court order shall not be considered "voluntary”
provided Contractor gives City notice of such court order or subpoena.

(c) If Contractor, or any officer, employee, agent or subcontractor of
Contractor, provides any information or work product in violation of this Agreement, then City
shall have the right to reimbursement and indemnity from Contractor for any damages, costs and
fees, including attorneys fees, caused by or incurred as a result of Contractor’s conduct.

(d Contractor shall promptly notify City should Contractor, its
officers, employees, agents or subcontractors be served with any summons, complaint, subpoena,
notice of deposition, request for documents, interrogatories, request for admissions or other
discovery request, court order or subpoena from any party regarding this Agreement and the work
performed there under. City retains the right, but has no obligation, to represent Contractor or be
present at any deposition, hearing or similar proceeding. Contractor agrees {o cooperate fully
with City and to provide City with the opportunity to review any response to discovery requests
provided by Contractor. However, this right to review any such response does not imply or mean
the right by City to control, direct, or rewrite said response.

ARTICLE 7. ENFORCEMENT OF AGREEMENT AND TERMINATION

7.1 California Law.

This Agreement shall be interpreted, construed and governed both as to validity and to
performance of the parties in accordance with the laws of the State of California. Legal actions
concerning any dispute, claim or matter arising out of or in relation to this Agreement shall be
instituted in the Superior Court of the County of Riverside, State of California, or any other
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appropriate court in such county, and Contractor covenants and agrees to submit to the personal
jurisdiction of such court in the event of such action, In the event of litigation in a U,S, District
Court, venue shall lie exclusively in the Central District of California, in Riverside.

7.2 Disputes: Default.

In the event that Contractor is in default under the terms of this Agreement, the City shall
not have any obligation or duty to continue compensating Contractor for any work performed
after the date of default. Instead, the City may give notice to Contractor of the default and the
reasons for the default. The notice shall include the timeframe in which Contractor may cure the
default. This timeframe is presumptively thirty (30} days, but may be extended, though not
reduced, if circumstances warrant. During the period of time that Contractor is in default, the
City shall hold all invoices and shall, when the default is cured, proceed with payment on the
invoices. In the alternative, the City may, in its sole discretion, elect to pay some or all of the
outstanding invoices during the period of default. If Contractor does not cure the default, the
City may take necessary steps to terminate this Agreement under this Article. Any failure on the
part of the City to give notice of the Contractor’s default shall not be deemed to result in a waiver
of the City’s legal rights or any rights arising out of any provision of this Agreement.

7.3 Retention of Funds, (NOT APPLICABLE)

Contractor hereby authorizes City to deduct from any amount payable to Contractor
{whether or not arising out of this Agreement) (i) any amounts the payment of which may be in
dispute hereunder or which are necessary to compensate City for any losses, costs, liabilities, or
damages suffered by City, and (i1} all amounts for which City may be liable to third parties, by
reason of Contractor’s acts or omissions in performing or failing to perform Contractor’s
obligation under this Agreement. In the event that any claim is made by a third party, the amount
or validity of which is disputed by Contractor, or any indebtedness shall exist which shall appear
to be the basis for a claim of lien, City may withhold from any payment due, without liability for
interest because of such withholding, an amount sufficient to cover such claim. The failure of
City to exercise such right to deduct or to withhold shall not, however, affect the obligations of
the Contractor to insure, indemnify, and protect City as elsewhere provided herein.

7.4 Waiver.

Waiver by any party to this Agreement of any term, condition, or covenant of this
Agreement shall not constitute a waiver of any other term, condition, or covenant. Waiver by
any party of any breach of the provisions of this Agreement shall not constitute a waiver of any
other provision or a waiver of any subsequent breach or violation of any provision of this
Agreement. Acceptance by City of any work or services by Contractor shall not constitute a
waiver of any of the provisions of this Agreement. No delay or omission in the exercise of any
right or remedy by a non-defaulting party on any default shall impair such right or remedy or be
construed as a waiver., Any waiver by either party of any default must be in writing and shall not
be a waiver of any other default concerning the same or any other provision of this Agreement.

7.5 Rights and Remedies are Cumulative.

Except with respect to rights and remedies expressly declared to be exclusive in this
Agreement, the rights and remedies of the parties are cumulative and the exercise by either party
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of one or more of such rights or remedies shall not preclude the exercise by it, at the same or
different times, of any other rights or remedies for the same default or any other default by the

other party.

7.6 Legal Action.

In addition to any other rights or remedies, either party may take legal action, in law or in
equity, to cure, correct or remedy any default, to recover damages for any default, to compel
specific performance of this Agreement, to obtain declaratory or injunctive relief, or to obtain
any other remedy consistent with the purposes of this Agreement.

7.7 Liquidated Damages. (NOT APPLICABLE)

Since the determination of actual damages for any delay in performance of this
Agreement would be extremely difficult or impractical to determine in the event of a breach of
this Agreement, the Contractor and its sureties shall be liable for and shall pay to the City the
sum of $ ) as liquidated damages for
each working day of delay in the performance of any service required hereunder, as specified in
the Schedule of Performance (Exhibit “D”), The City may withhold from any monies payable on
account of services performed by the Contractor any accrued liquidated damages.

7.8 Termination Prior to Expiration of Term.

This Section shall govern any termination of this Contract except as specifically provided
in the following Section for termination for cause. The City reserves the right to terminate this
Contract at any fime, with or without cause, upon thirty (30) days’ written notice to Contractor,
except that where termination is due to the fault of the Contractor, the period of notice may be
such shorter time as may be determined by the Contract Officer., In addition, the Contractor
reserves the right to terminate this Contract at any time, with or without cause, upon sixty (60}
days” written notice to Agency, except that where termination is due to the fault of the Agency,
the period of notice may be such shorter time as the Contractor may determine. Upon receipt of
any notice of termination, Contractor shall immediately cease all services hereunder except such
as may be specifically approved by the Contract Officer. Except where the Contractor has
initiated termination, the Contractor shall be entitled to compensation for all setvices rendered
prior to the effective date of the notice of termination and for any services authorized by the
Contract Officer thereafter in accordance with the Schedule of Compensation or such as may be
approved by the Contract Officer, except as provided in Section 7.3. In the event the Contractor
has initiated termination, the Contractor shall be entitled to compensation only for the reasonable
value of the work product actually produced hereunder. In the event of termination without
cause pursuant to this Section, the terminating party need not provide the non-terminating party
with the opportunity to cure pursuant to Section 7.2.

7.9 Termination for Default of Contractor.

If termination is due to the failure of the Contractor to fulfill its obligations under this
Agreement, City may, after compliance with the provisions of Section 7.2, take over the work
and prosecute the same to completion by contract or otherwise, and the Contractor shall be lable
to the extent that the total cost for completion of the services required hereunder exceeds the
compensation herein stipulated (provided that the City shall use reasonable efforts to mitigate
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such damages), and City may withhold any payments to the Contractor for the purpose of set-off
or partial payment of the amounts owed the City as previously stated.

7.10 Attorneys’ Fees.

If either party to this Agreement is required to initiate or defend or made a party to any
action or proceeding in any way connected with this Agreement, the prevailing party in such
action or proceeding, in addition to any other relief which may be granted, whether legal or
equitable, shall be entitled to reasonable attorney’s fees. Attorney’s fees shall include attorney’s
fees on any appeal, and in addition a party entitled to attorney’s fees shall be entitled to all other
reasonable costs for investigating such action, taking depositions and discovery and all other
necessary costs the court allows which are incurred in such litigation. All such fees shall be
deemed to have accrued on commencement of such action and shall be enforceable whether or
not such action is prosecuted to judgment.

ARTICLE 8. CITY OFFICERS AND EMPLOYEES: NON-
DISCRIMINATION
8.1 Non-liability of Agency Officers and Emplovees.

No officer or employee of the Agency shall be personally liable to the Contractor, or any
successor in interest, in the event of any default or breach by the City or for any amount which
may become due to the Contractor or to its successor, or for breach of any obligation of the terms
of this Agreement.

8.2 Conflict of Interest.

Contractor covenants that neither it, nor any officer or principal of its firm, has or shall
acquire any interest, directly or indirectly, which would conflict in any manner with the interests
of City or which would in any way hinder Contractor’s performance of services under this
Agreement, Contractor further covenants that in the performance of this Agreement, no person
having any such interest shall be employed by it as an officer, employee, agent or subcontractor
without the express written consent of the Contract Officer. Contractor agrees to at all times
avoid conflicts of interest or the appearance of any conflicts of interest with the interests of City
in the performance of this Agreement.

No officer or employee of the Agency shall have any financial interest, direct or indirect,
in this Agreement nor shall any such officer or employee participate in any decision relating to
the Agreement which effects his financial interest or the financial interest of any corporation,
partnership or association in which he is, directly or indirectly, interested, in violation of any
State statute or regulation. The Contractor warrants that it has not paid or given and will not pay
or give any third party any money or other consideration for obtaining this Agreement.

g3 Covenant Against Discrimination,

Contractor covenants that, by and for itself, its heirs, executors, assigns, and all persons
claiming under or through them, that there shall be no discrimination against or segregation of,
any person or group of persons on account of race, color, creed, religion, sex, marital status,
national origin, or ancestry in the performance of this Agreement. Contractor shall take
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affirmative action to insure that applicants are employed and that employees are treated during
employment without regard to their race, color, creed, religion, sex, marital status, national
origin, or ancestry.

8.4 Unauthorized Aliens.

Contractor hereby promises and agrees to comply with all of the provisions of the Federal
Immigration and Nationality Act, § U.S.C.A. §§ 1101, et seq., as amended, and in connection
therewith, shall not employ unauthorized aliens as defined therein. Should Contractor so employ
such unauthorized aliens for the performance of work and/or services covered by this Agreement,
and should the any liability or sanctions be imposed against City for such use of unauthorized
aliens, Contiractor hereby agrees to and shall reimburse City for the cost of all such liabilities or
sanctions imposed, together with any and all costs, including attorneys' fees, incurred by City.

ARTICLE 9. MISCELLANEOUS PROVISIONS
9.1 Notices.

Any notice, demand, request, document, consent, approval, or communication either party
desires or is required to give to the other party or any other person shall be in writing and either
served personally or sent by prepaid, first-class mail, in the case of the City, to the City Manager
and to the attention of the Contract Officer, CITY OF BANNING, 99 East Ramsey Street,
Banning, CA 92220 and in the case of the Contractor, to the person at the address designated on
the execution page of this Agreement. Either party may change its address by notifying the other
party of the change of address in writing. Notice shall be deemed communicated at the time
personally delivered or in seventy-two (72) hours from the time of mailing if mailed as provided
in this Section.

9,2 Interpretation.

The terms of this Agreement shall be construed in accordance with the meaning of the
language used and shall not be construed for or against either party by reason of the authorship of
this Agreement or any other rule of construction which might otherwise apply.

9.3 Counterparts.

This Agreement may be executed in counterparts, each of which shall be deemed to be an
original, and such counterparts shall constitute one and the same instrument.

04 Integration; Amendment.

This Agreement including the attachments hereto is the entire, complete and exclusive
expression of the understanding of the parties. It is understood that there are no oral agreements
between the parties hereto affecting this Agreement and this Agreement supersedes and cancels
any and all previous negotiations, arrangements, agreements and understandings, if any, between
the parties, and none shall be used to interpret this Agreement. No amendment to or
modification of this Agreement shall be valid unless made in writing and approved by the
Contractor and by the City Council. The parties agree that this requirement for written
modifications cannot be waived and that any attempted waiver shall be void.

/
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9.5 Severability.

In the event that any onc or more of the phrases, sentences, clauses, paragraphs, or
sections contained in this Agreement shall be declared invalid or unenforceable by a valid
judgment or decree of a court of competent jurisdiction, such invalidity or unenforceability shall
not affect any of the remaining phrases, sentences, clauses, paragraphs, or sections of this
Agreement which are hereby declared as severable and shall be interpreted to carry out the intent
of the parties hereunder unless the invalid provision is so material that its invalidity deprives
either party of the basic benefit of their bargain or renders this Agreement meaningless.

9.6 Corporate Authority.

The persons executing this Agreement on behalf of the parties hereto warrant that (i) such
party is duly organized and existing, (ii) they are duly authorized to execute and deliver this
Agreement on behalf of said party, (iii) by so executing this Agreement, such party is formally
bound to the provisions of this Agreement, and (iv) the entering into this Agreement does not
violate any provision of any other Agreement to which said party is bound. This Agreement shall
be binding upon the heirs, executors, administrators, successors and assigns of the parties.

[SIGNATURES ON FOLLOWING PAGE]
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IN WITNESS WHEREQOF, the parties hereto have executed this Agreement on

the date and year first-above written.

ATTEST:

City Clerk

APPROVED AS TO FORM:

ALESHIRE & WYNDER, LLP

David Aleshire, City Attorney

Two signatures are required if a corporation.

CITY:

CITY OF BANNING, a municipal
corporation

City Manager

CONTRACTOR:

Name:
Title:

By:
Name:
Title:

Address:

NOTE: CONSULTANT’S SIGNATURES SHALL BE DULY NOTARIZED, AND APPROPRIATE
ATTESTATIONS SHALL BE INCLUDED AS MAY BE REQUIRED BY THE BYLAWS, ARTICLES OF
INCORPORATION, OR OTHER RULES OR REGULATIONS APPLICABLE TO DEVELOPER’S
BUSINESS ENTITY UNLESS PREVIOUSLY PROVIDED TO THE CITY.
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

STATE OF CALIFORNIA
COUNTY OF
On , before me, , personally appeared , proved to me on

the basis of satisfactory evidence to be the person(s) whose names(s) is/are subscribed to the within fnstrument and
acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by
his/her/their signature(s} on the instrument the person(s), or the entity upon behalf of which the person(s) acted,
executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is
true and correct,

WITNESS my hand and official seal.

Signature:

OPTIONAL
Though the data below is not required by law, it may prove valuable to persons relying on the document and could
prevent fraudulent reattachment of this form

CAPACITY CLAIMED BY SIGNER DESCRIPTION OF ATTACHED DOCUMENT
Il INDIVIDUAL
] CORPORATE OFFICER
TITLE OR TYPE OF DOCUMENT

TITLE(S)

' PARTNER(S) [ LIMITED
] GENERAL NUMBER OF PAGES

[ ATTORNEY-IN-FACT
[l TRUSTEE(S)
[ GUARDIAN/CONSERVATOR
] OTHER DATE OF DOCUMENT
SIGNER IS REPRESENTING:
(NAME OF PERSON(S) OR ENTITY{IES)) SIGNER(S) OTHER THAN NAMED ABOVE
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

STATE OF CALIFORNIA
COUNTY OF
On , before me, , personally appeared , proved to me on

the basis of satisfactory evidence to be the person(s) whose names(s) is/are subscribed to the within instrument and
acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by
his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted,
executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is
true and correct.

WITNESS my hand and official seal.

Signature:

OPTIONAL
Though the data below is not required by law, it may prove valuable to persons relying on the document and could
prevent fraudulent reattachment of this form

CAPACITY CLAIMED BY SIGNER DESCRIPTION OF ATTACHED DOCUMENT
] INDIVIDUAL
] CORPORATE QFFICER
TITLE OR TYPE OF DOCUMENT

TITLE(S)

(] PARTNER(S) [ LIMITED
[ GENERAL NUMBER OF PAGES

] ATTORNEY-IN-FACT
] TRUSTEE(S)
1 GUARDIAN/CONSERVATOR
Il OTHER DATE OF DOCUMENT
SIGNER IS REPRESENTING:
(NAME OF PERSON(S) OR ENTITY(IES)) SIGNER(S) OTHER THAN NAMED ABOVE
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EXHIBIT "A"
SCOPE OF SERVICES

See attached

/A7



RASELY]
STAGE
ESTABLISEER 1913

T951.587.3500 800.755.6864 | F 951.587.3510 888.326.6864
www.willdan.coma




Table of Contents

TADIE OF COMMENS ... e e b e e et e be b e e b e ese ek b e at e sbbra b s ebte et s s bemaeeemsnsasemsesscaetamsesensansansessennsresne s i
Qualifications of Firm / PFOJECE TBAINM 1.i.iiiiiiiiii ittt e et et e et e e et e s te et st ee s et essassansesssssensasbenssrasenassstasssetasensans 1
WVIIEAN .ttt ettt e b et e e b e s b e s b e e ae et e th e et et e et e b e ebca s e ebes b entensen s eatan s it abent sk et et et babberbat e e bat ebsnRs e et eats sbesbanrsateas 1
PIOJEOE TEAIM ...t e e s eren e s e e e e ae bt e ebe saae et e SheR b e At e e e b e e etk s ebbteaEa e bt eanssas s e m et bemenbeseren e etene et esemneneans 3
SUD COMBURANES ... et sttt es et ettt et e e et an b et e saes s e anas et et e s e besseme s et eses s beseebensasasbinss seseentatansansbenetsetansebess seen s 3

O T T =T T OO O SO U U TR 4

o =g L AT = 1T OO OO U U TR 5
Tony Thrasher ... s N L e LR AE 4R g e L e e 4 AL et RS o) A4ae et e ee et A e e e san b e easbeeen s e e Eanaeaeannsernnnrans 6
JBIITEY MICGAIVEY ..ttt ettt e eeae st e eae e e e et seeetese seest e e s2e st e et s etesteesasa et s eesare e et et et e aeneeante s e e ar e e rerearianen 7
[ =T Tt O T T OSSO PSSRSO S UU TR 8
Strategy and IMPIEMENEALION PIAN ... e ettt e e et et s rar s varat s srs s tensesshbarseees e sme s sberssarbarsennsaanbatbersrrbeen 12
EXEOUIIVE SUIMITIBIY ..ottt re et et e te et et e et e baebsataes s s eabeaE S et s 2 eE s oAb ab S ae £ aE 52 b e s e et eee et e e emneme e ee e eenaneeeeeeeees 12
APPTOACKH 10 18 PTOIBCL 1.vvivtiviitsecrict ittt ettt et et e et e et ee et s e e et e see e e teoeeese et st assee st 2s et 2t 2 emteas e s e senseann s et ems et aamnreenean 13
Willdan Models GUIDE You to Your Optimal SOIIONS ...t vresiesiers te et e s ste ssmess s esssne s ssss s sseasessns sanssssssasessnas 14
Willdan’s GUIDE Suite of Financial Models — Description of Product Features ...t 15
VOTK PN .ottt ettt bes et e st et eae e te e e bR s ete et seseen bt et e ebi sRan £ ettt eae 4 et e etetenteee e e tesbenensennterrereeeerentorrans 16
City Staff RESPONSIDHIIES ...t e e e e et et e d et st e ateas et s st e s besst s s et e netenbebeseeeaneersntenennntinees 24
SONEHUIE ..ttt ettt et eh et e n et e s s e e teeete e seem et essas e seesas et aasseaeetsanseasansseasseseaearssesernsneaneseeeaeanaennas 25
Proposed Quality Assurance Program {QAMQT) ... e s s s e es e e e rae e st et bt s aen e raaet et s bt et aaes 27

‘ Wi LLDAN Table of Contents

Finaricial Services Water, Wastewater and Recycled Water Rate and Fee Study Proposal/jg




Qualifications of Firm / Project Team

Willdan

Willdan Financial Services is one of four operating divisions within Willdan Group, inc. ("WGI"). WGI provides
technical and consulting services that ensure the quality, value and security of our nation’s infrastructure, systems,
facilities, and environment. The firm has been a consistent industry leader in providing all aspects of municipal and
infrastructure engineering, public works contracting, public financing, planning, building and safety, construction
management, homeland security, and energy efficiency and sustainability services. Today, WG| has hundreds of
employees operating from offices located throughout California, as well as in Arizona, District of Columbia, Florida,
lllinois, New Jersey, New York, Ohio, and Texas.

.

i il ER
ENGINECRRIG & EHCRGY EXFICIENCY & S FIMANCIAL & } HATIONAL PREPARZONESS &
PLANHIHG LCHSULEING SERICES (L EROPERARILETY

Willdan Financial Services is one of the largest public sector financial consulting firms in the United States. The firm
was established on June 24, 1988. Since that time, we have helped over 800 public agencies successfully address a
broad range of financial challenges, such as financing the costs of growth and generating revenues to fund desired
services. Willdan assists local public agencies by providing the following services:

» Real estate economic analysis; »  Development impact fee establishment and
» Economic development plans and analysis;
strategies, »  Utility rate and cost of service studies;
»  Tax increment finance district formation and = Feasibility studies;
amendment, » Debtissuance suppott;
= Housm_g development and implementation = Longterm financial plans and cash flow
strategies; modeling;
*  Financial consulting; *  Cost allocation studies; and
» Real estate acquisition, v Property tax audits.
= Classification/compensation surveys and
analysis;

Our staff of over 50 full-time employess supports our clients by conducting year-round workshops and on-site training
to assist them in keeping current with the Iatest developments in our areas of expertise. The organizational chart
below outlines Willdan's basic structure.

WILLDAN
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Utility Rate Experience

Willdan's professional staff has provided professional consulting services, including financial
planning; rate and cost-of-service studies; alternative and feasibility analyses; and operational and
management studies for water, reclaimed water, sewer, solid waste, and stormwater utility clients
across the United States. Additionally, Willdan staff possesses a thorough understanding of the rate-
setting methodologies set forth in the American Water Works Association (AWWA) M-1 manual
“Principles of Water Rates, Fees and Charges,” and the AWWA M34 manual, “Water Rate
Structures and Pricing.” Willdan is nationally recognized for its expertise with its staff frequently
being called upon to speak or instruct on utility financial matters, as subject matter experts, including
the AWWA Utility Management conference.

Willdan staff is experienced in a broad range of utility planning services; and we understand the importance of an
approach that integrates elements of utility planning, engineering, and finance. The Willdan Team members have
considerable experience in utility rate and cost-of-service studies and have performed these services for hundreds of
utilities throughout the country. Our team includes staff with public sector experience spanning 30 years, and staff on -
the forefront of utility rate-making and rate-modeling. Members of our team have been on your side as finance
directors, deputy city managers, and auditors and understand the financial, operational and political realities faced by
public sector staff and management and we craft solutions which are sensitive to this.

Our expertise spans across the following utility financial planning services:

»  Retail and Wholesale Rate Studies; » Interactive Rate Model Development with
Dashboards Showing Key Performance
Indicators,;

» Capital Project Funding Studies;

» Capital Improvement Plan (CIP) Financial
Scenario Planning;

= Rate Ordinance Drafting;

= Billing System Validation/Rate Testing;
«  Valuation/Divesiiture Studies; and

» Life Cycle Costs Analyses.

= Revenue Sufficiency Analyses;
= Utility Management and Policy Assistance;

= Connection Fee / System Development
Charge Studies;

=  Miscellaneous Fee and Charge Studies;
»  Bond Feasibility Reports:

» Renewal and Replacement Sufficiency
Analyses; ‘

»  Comprehensive Alternatives Analyses;
Willdan will work with the City of Banning ("City"} to identify and prioritize operational and fiscal objectives and match
these to specific rate attributes; and use this information throughout the engagement to develop a comprehensive
financial plan and design utility rates that effectively meet these goals. The culmination of our analyses will be rate
policies that guide the rate seiting process, and a financial management plan that develops projected system
operating results for the water, wastewater, and reclaimed water utilities for the forecasted period. Willdan will employ
its proven interactive approach, coupled with advanced financial modeling technigues to design rates and a financial
plan that meet established goals and performance criteria. These modeling techniques serve as a powerful decision-
making tool and provide the City with genuine business solutions and recommendations as to the strategic direction of
its utilities.

During rate and financial planning projects we employ tools and techniques which focus on consensus-building
among stakeholders to ensure the team understands the future financial implications of current management
decisions. Our extensive project expertise is bolstered by our unique interactive financial planning process and model.

Our utility rate Excel-based model is user friendly, comprehensive and well-designed, providing our
experienced consuftants with a powerful tool to develop ideas, scenarios and approaches collaboratively
with staff, and effectively and immediately provide analysis and feedback to facilitate meaningful policy
discussions and assist effective and informed decision making. Through a live projected-model, we review the
data, assumptions and results with City staff, allowing us to cycle through various alternatives, test “what if” questions
which typically arise during our interactive tsam meetings, and build consensus toward the rate and financial plan
which best addresses your needs.

Wl LLD AN Qualifications of Firm / Project Team
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Features of our model include the
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repair and replacement
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Project Team

Our management and supervision of the project team is very simple: staff every position with experienced, capable
personnel in sufficient numbers to deliver a superior product to the City, on time and on budget. With that philosophy
in mind, we have selected experienced professionals for this engagement. We are confident that our team possesses
the depth of experience that will successfully fulfill the desired work performance.

With more than 14 years of professional consulting experience, Mr. Chris Fisher will serve as project manager and
will work closely with the City and to ensure the satisfaction of the City. In this role, Mr. Fisher will attend meetings and
presentations, produce the key elements of any analyses developed for the City, and will be responsible for the
deliverables.

Mr. Jonathan Varnes will serve as task manager, working closely with Mr. Fisher to develop the analyses under the
City's scope of services and lead the design of the financial model.

Mr. Tony Thrasher will serve as financial analyst, collecting, interpreting and analyzing the data necessary for the
study, and working with the team to develop and tailor the financial model to the City's specific needs and objectives,
and incorporate the City's data.

With more than 20 years of comprehensive utility financial and rate experience, Mr. Jeffrey McGarvey will serve as
quality assurance/quality control (QA/QC) and policy and technical advisor and will work closely with Mr. Fisher
and the City in developing policy objectives and utility Best Management Practices to lead to a strong and healthy
financial outlook for the District.

Resumes for the above-noted key personne! are presented on the following pages, which highlight proiects of simifar
nature in which they had hands-on experience, and also include each member's length of time with the firm, title and
phone number.

Sub Consultants
For the commitments outlined in the City's Request for Proposal (RFP), Willdan staff will perform tasks described
herein, and will not be utilizing the services of any Sub Consultants,
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Education
Bachelor of Science,

Finance, San Francisco
State University

Areas of Expertise
Multi-disciplinary Team
Management

Rate Studies

Cost of Service Studies
Special District Formations
Proposition 218

Ciient Presentations

Affiliations

California Society of
Municipal Finance Officers

Municipal Management
Association of
Northern California

California Municipal
Treasurers Association

14 Years Experience

Telephone #:
(B00) 755-6864, Ext. 1528
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Chris Fisher
Project Manager

Mr. Fisher has been selected fo serve as project manager due to his extensive experience
managing multi-disciplinary teams. He also possesses extensive knowledge regarding
compliance with Proposition 218.

Presently, Mr. Fisher is a Vice President and the Financial Consulting Services Group
Manager at Willdan Financial Services. With 14 years experience at Willdan, he has
managed an array of financial consulting projects for public agencies throughout California,
Arizona and Florida; coordinating the activities of rescurces within Willdan, as well as those
from other firms working on these projects. Mr. Fisher joined Willdan in April 1999.

Related Experience

City of Flagstaff, AZ — Water, Wastewater and Reclaimed Water Rate Study: Mr. Fisher
served as principal-in-charge of the City’s utility rate analysis. In the wake of six water main
breaks, the City was faced with decreasing revenues and increasing capital and operational
costs. The proposed rates developed reverse the City’s trajectory of a falling operating
reserve and provide sufficient revenue to cover existing and future operations, maintenance,
and debt service; all while being financially prudent and responsive to the concerns of the
City’s Water Commission. The proposed residential inclining block rate appropriately spreads
the burden of increased costs based on a comprehensive analysis of customer demands.

Elk Grove Water District, CA — Water Rate Services: Mr. Fisher oversaw the preparation
of a comprehensive financial plan and water rate study for the District. This engagement
included the development of a comprehensive financial modsl, updated water rates and
connection fees, as well as an analysis of multi-family accounts, a comparison of current and
proposed rates, including rates of comparable jurisdictions, comparative rate and cost
analysis. Mr. Fisher provided technical assistance throughout this project and partipated in
stakeholder meetings. Willdan is currently wrapping up this five-year water rate analysis.

City of Delano, CA — Water, Sanitary Sewer, Solid Waste and Street Cieaning Utility
Rate Study: Mr. Fisher provided led this multi-faceted study. Recently developed financial
studies did not match current economic realities, and as such the utilities were not generating
sufficient cash flows, Given the volatile economy, the City hired Wildan to lead the
development of a comprehensive utility financial plan and appropriate water, wastewater and
solid waste rates to meet the determined level of required revenue. Willdan modeled and
analyzed numerous financial and rate scenarios through the course of the project.

City of Covina, CA - Tiered Water Rate Study: Mr. Fisher served in the role of principal-in-
charge of the City’s tiered water rate study. In this capacity his responsibilities included the
scheduling of key meetings and deliverables, review of progress throughout the development
of the project, and quality control. The City's existing rate structure, which was updated in
2007 by Willdan, demonstrated that current utility rate revenues were not sufficient to fund
the current operating and maintenance costs and necessary capital improvements. The
updated rate analysis incorporated additional customer classes with unique discharge
characteristics, which distributed the full cost of the utility services to the City's custormer base
in proportion to the service demands they place on the utility systems.

City of Glendale Water and Power, CA — Water Rate Redesign: Given the nature of the
rate redesign’s significant departure from the existing methodology, Mr. Fisher assisted in the
development and facilitation of public outreach and stakeholder discussions, oversaw the
development of the model and analysis, guided policy-making discussions and oversaw
quality review. Mr. Fisher was heavily involved throughout the process in the overall
management and project direction and he confirmed that questions were addressed early on
in the process rather that in the final stages; additicnally, he ensured that consideration was
given to how decisions would be presented to and received by stakeholders.
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Education

Bachelor of Science,
Finance, University of
Florida

Aregas of Expertise
Alternafives Analysis

Rafe Studies

Cost of Service Studies
Revenus Bonds
Feasibility Analyses
Capital Funding
Affiliations

American Water Works

Association

12 Years Experience
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Jonathan Varnes
Task Manager

Mr. Varnes has served as a municipal utility rate consultant for over a decade; during which
he has conducted over 150 retail and wholesale rate studies across the country.
Furthermore, he is one of the foremost utility rate modeling experts in the rate consulting
industry.

Mr. Varnes expetience extends across a variety of utility rate and financial studies, including
the following: retail and wholesale rate and cost of service studies; connection fee / impact
fee studies; miscellaneous fee and charge studies; bond feasibility reports; interactive rate
model development; CIP financial scenario planning; rate ordinance drafting; billing system
validation / rate testing; and valuation / divestiture studies.

Rate and Cost of Service Studies

Mr. Varnes possesses nationwide experience with utility rate and cost of service studies for
retail and wholesale use. His project experience includes water, sewer, reuse, and
stormwater rate studies using state-of-the-art utility financial planning tools. He has
developed both short and long-term financial plans for utilities of all sizes — including regional
water authorities and regional sewer providers with as many as six municipal customers,
each with individual wholesale service contracts.

Interactive Rate Model and Report Development

Mr. Vames, a utility rate modeling expert, develops interactive rate models that contain
dashbeards showing key performance indicators. He is also proficient in the customization of
models to each client’s unique financial dynamics. Upon completion of the analysis, Mr.
Varnes can conduct model training and provide a user's manual, which allows clients to
perform in-house updates on an annual, or as needed, basis. Occasionally, he is called upon
to redesign models developed by past consultants on his client's behalf.

In addition to the development and utilization of comprehensive forecasting tools, Mr. Varnes
develops comprehensive reports which communicate the overall rate study results to both the
layperson and subject-matter experts. This is done with the use of graphics and tables
designed to summarize the results in a manner which is easily understood by the reader —
regardless of their leve! of expertise. Also, for utility staff, the reports generated by Mr. Varnes
include detailed, line-item data and calculations so that those who wish to better understand
the results may “drill down” into the detailed calculations to research the data, results and
conclusions more thoroughly.

Bond Feasibility Reports

Mr. Varnes possesses experience in preparing bond feasibility reports, which inciude
comprehensive utility rate sufficiency analyses. He also provides presentation and rating
agency support to clients during the approval process. Mr. Vames has developed
comprehensive bond feasibility reports for over a decade and most importantly, in light of the
increased scrutiny placed on utilities by rating agencies in the current economic climate, he
has developed bond feasibility reports resulting in the successful issuance of over $100
million of bonds for his clients in the last few years — widely recognized as one of the most
difficult markets in which to issue bonds at faverable rates in recent memory.

Project Experience
The following is a list of Mr. Varnes' recent utility rate clients and projects.

= City of Soledad, CA — Water Rate Study
City of Crescent City, CA — Water and Wastewater Rate and Capacity Fee Analysis
Nevada Irrigation Water District, CA - Water Rate and Cost of Services Studies
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Education

Bachelors of Science in
Economics (Primary Focus
was Economefrics);
California Polytechnic
University of Pomona

Areas of Expertise
Utility Rate Studies

OMB A-87-compliant Cost
Allocation Plans

Fiscal Analyses for User
Fees and Rates

Proposition 218 Ulility
Rate Compliance

2 Years Experience

Telephone #:
(800) 755-6864, Ext. 1530
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Tony Thrasher
Financial Analyst

Mr. Thrasher has been selected to serve as financial analyst due to his water and
wastewater rate analysis experience. Mr. Thrasher is an analyst within Willdan's Financial
Consuliing Services group. His responsibilities include supporting project managers and
conducting fiscal analyses for numerous types of public finance studies.

Prior to joining Willdan in February 2012, Mr. Thrasher was as a financial analyst working
in bond, equity, and mortgage-backed security markets for Wells Fargo Bank, Bank of New
York Mellon, and Deutsche Bank. His experience includes portfolio accounting, differential
analysis, and forecasting.

Related Experience

City of Lompoc, CA — Water and Wastewater Rate Study Update: Willdan was contracted
to provide a comprehensive review and financial plan update for the City’s water and
wastewater rates. The project approach includes a thorough review of the CIP, each uility's
operating budget, and other important policy and financial documents. The City is seeking to
fund an increasing CIP and increasing operations and maintenance expenses; and the
financial plan must ensure appropriate revenues are generated in light of the adoption of
Senate Bill No. 7 {20 x 2020), coupled with decreasing consumption levels. Costs associated
with water production and delivery has been analyzed and an appropriate fixed charge
component of the rate structure has been suggested as well. Willdan is alsc considering the
feasibility of creating an agriculture rate.

Phelan Pifion Hills Community Services District (CSD), CA — Water Rate and Fee
Study: Willdan developed a comprehensive revenue requirement analysis and financial plan
to provide targeted rate and fee structure recommendations that would be based on the
CSD’s objectives and aggressive timeline. As the CSD was undertaking a study of this type
for the first time since becoming an independent local agency, Willdan's primary project
objective was to develop a robust and custom-designed financial rate maodetl that would
clearly reveal results of the CSD’s various particular scenarios.

Willdan collected and analyzed data related to water operations, planned capital
improvement projects, existing debt obligations, the acquisition of water rights, and ongoing
maintenance and repair operations. Willdan collaborated with staff to prepare and tailor a
comprehensive pro forma financial analysis that focused on primary rate and financial
objectives. Our analysis resulted in rate structures that provided adequate revenue to fund
operations; and create a secure and reliable funding source for future capital improvements,
while fully ensuring that rates are equitable and predictable, and reflect the true cost-of-
service.

City of Pinole, CA — Wastewater Rate Analysis: The City retained Willdan to prepare a
wastewater rate analysis that included a new wastewater rate schedule meeting current and
near-term projected system revenue requirements. Mr. Thrasher provided analytical support
for this engagement, gathered and verified necessary data, and assisted in the development
of the mode] and the completion of the report.

City of Soledad, CA — Water Rate Study: Mr. Thrasher is serving in the role of lead
financial analyst for the City's engagement. The City's water rates and connection fees had
not been updated since 1996. The water utility is losing money with existing rates, and they
need to invest significantly in capital repair and replacement projects, as well as system
upgrades. Mr. Thrasher has worked with City staff through the process of gathering and
verifying data, including an on-site meeting to go through the budget in detail. He also
developed the model, including the basic revenue requirements, cost causation and basic
scenarios. The project is still in process and Mr. Thrasher is working with the City to develop
scenarios for prasentation to the City Council. '
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Education

Bachelor of Science,
Finance, University of
Central Florida

Areas of Expertise
Alternatives Analysis

Strategic Planning
Rate Studies

Cost of Service Studies
Revenue Bonds
Feasibility Analyses
Capital Funding
Acquisitions

Valuation Analyses
Affiliations

American Waler Works

Association

The Water Environment
Fedsration

The Utility Mahagement
Conference

The WateReuse
Foundation

20 Years Experience

Telephone #:
(800) 755-6864, Ext. 1155
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Finanictal Services

Jeffrey McGarvey

Quality Assurance / Technical Advisor

Mr. McGarvey is a managing principal in Willdan's Financial Consulting Services group and,
for more than 20 years, has provided professional consuiting services to municipal water,
wastewater, solid waste, electric, and natural gas utilities throughout the country. He
possesses a broad range of municipal utility systems’ experience, including special expertise
in complex alternatives analyses; ulility rate analyses; utility valuations and acquisitions;
regionalization and consolidation studies; debt issuance support, such as the preparation of
financial feasibility analyses associated with revenue bond issuance; capital financing
analyses; strategic planning, rate and regulatory assistance; and instituting financial
mechanisms to provide the sufficient recovery of operating and capital costs. Mr. McGarvey
joined the firm in May 2012.

Rate and Cost of Service Studies

Mr. McGarvey has extensive experience in utility rates and cost of service studies for water,
wastewater, solid waste, electric and natural gas systems. This experience generally relates
fo performing budget analyses, customer and usage analyses, development of revenue
requirements, cost of service allocations and sensitivity analyses related to the
implementation of rate siructures designed to promote desired usage characteristics.

Revenue Bonds, Feasibility Analyses and Capital Funding

Mr. McGarvey has been involved in the preparation of capital financing plans and feasibility
studies associated with the issuance of several hundred million dollars in municipal revenue
bonds and bond anticipation notes (BANs). The funding proceeds have been utilized for such
purposes as ulility acquisitions, expansicn of facilities and various other capital improvement
needs. In addition, Mr. McGarvey has developed capital funding strategies utilizing various
combinations of bonds, bank loans, government assistance loans (i.e. State Revolving
Funds) and grants,

As financial feasibility consultant, Mr. McGarvey has made numerous pressntations on behalf
of clients to various hond insurers and rating agencies (Moody's, Standard & Poor's, and
Fitch).

Business and Strategic Planning

Mr. McGarvey has experience in developing complex financial and economic evaluation
models for water, wastewater, solid waste, electric and natural gas systems throughout the
country. Such expetience generally relates to the development of business and strategic
plans as well as performing structured alternatives analyses and sensitivity analyses related
to the evaluation and implementation of system modifications such as service and operational
changes, as well as planning for customer growth and capital expenditures.

Acquisitions and Valuation Analyses

Mr. McGarvey has been involved in numerous acquisitions and valuation analyses for utility
systems. Acquisition projects generally involve financial due diligence, valuations,
negotiations and financing activities associated with such transactions. Mr. McGarvey has
performed valuation analyses utilizing various generally accepted methodologies including
cost approach (value of the cash flows generated by the system), original cost less
depreciation (book value), comparable sales (actual transactions for other systems),
replacement cost new less depreciation and reproduction cost new less depreciation {value
of system assets.)

Qualifications of Firin / Project Team
Water, Wastewater and Recycled Water Rate and Fee Study Proposal D?;é



References

Willdan has prepared utility rate and fee analyses for a variety of municipalities and special districts throughout the
United States. The chart that follows provides an overview of the Willdan's utility rate analysis experience that is
similar to the services requested by the City.
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Representative project descriptions, including client contact information, are identified within this section. Each
reference is similar in scope, size, and complexity to the services requested by the City, and was completed within the
last five years. We are proud of our reputation for customer service and encourage you to contact our past clients in
regard to our commitment to completing these assignments within the agreed upon project budget and fimelines.

Water, Sewer, and Reclaimed Water Rate Study | City of Flagstaff, AZ

By using a cost-based approach on behalf of the City of Flagstaff, Willdan successfully completed the design of
comprehensive financial and rate models for water, wastewater, and reclaimed water. As the prior consultant’'s model
was not well-suited to account for changes in growth projections and absorption, particular attention was placed on
growth assumptions. Furthermore, Willdan was responsible for developing recommendations, by customer class, for
equitable and sustainable cost recovery. In the wake of six water main breaks, the City was faced with decreasing
revenues and increasing capital and operational costs. The proposed rates developed by Willdan reversed the City's
falling operating reserve trajectory; and provided sufficient revenue to cover existing and future operations,
maintenance, and debt service — all while being financially prudent and responsive to the Water Commission’s
concerns. Based on a comprehensive analysis of customer demands, the proposed residential inclining block rate
appropriately spread the burden of increased costs.

In addition to the rate analysis, Willdan also developed new capacity charges for the City. Although the City is
currently approaching build out, a major expansion is passible with sufficient funding and growth. To accommeodate
this wide range of development scenarios, and given certain assumptions (funding and growth alternatives), Wilidan
created numerous capacity fee options to allow the Water Commission and Council to determine the most
comfortable scenario, atong with resulting facility funding.

Client Contact: Ryan Roberts, Engineering Manager
211 West Aspen, Flagstaff, AZ 88001
Tel #:; (928) 779-7685, ext. 7248; Email: rroberts@flagstaffaz.gov

Project Team: Chris Fisher, Principal-in-Charge

Wastewater Rate Analysis | City of Pinole, CA

The City retained Willdan to prepare a wastewatsr rate analysis that included a new wastewater rate schedule
meeting current and near-term projected system revenue reguirements. Willdan reviewed various utility system
planning documents and effectively integrated the data/information found in these studies into a comprehensive sewer
rate and financial analysis. The analysis included:

= Determination of the total annual sewer system revenue requirements for a 10-year period, including the 5 year
period for which rates are to be effective, including existing and projected capital financing;
= Allocation of the total annual revenue requirements to the basic sewer cost components;

» Distribution of the component costs to the various customer classes, in accordance with their requirements for
service; :

» The design of sewer rates that will recover from each class of customer, within practical limits, the cost to serve that
class of customer; and

x The incorporation of the proposed new sewer rates into a 10-year financial and business plan.

Client Contact: Hector De La Rosa, Assistant City Manager
2131 Pear Street, Pinole, CA 94564
Tel #: (510) 741-3864; Email: hdelarosa@ci.pinole.ca.us

Project Team: Chris Fisher, Principal-in-Charge; Jeff McGarvey, Policy and Technical Lead; Tony Thrasher,
Analyst
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Water and Wastewater Rate and Capacity Fee Analysis | City of Crescent City, CA

Willdan completed a water and wastewater rate and capacity fee analysis for the City of Grescent City in 2010. In
2013 we were engaged to complete an updated and expanded financtal plan, again for water and wastewater. Due to
age conditions and state environmental requirements, the City's sewer plant was subject to extensive repair and
upgrade. The utility rates and fees calculated by Willdan will provide sufficient revenue to cover the repayment of a
State Revolving Fund loan secured by the City to finance the costs of construction, ensure adequate funding for repair
and periodic maintenance of the new and existing facilities, and for ongoing operations and routine maintenance. We
are also assisting the City in evaluating the feasibility of implementing various reserve policies.

The water and wastewater rates will be cost-of-service based and Proposition 218 compliant.

Client Contact: Eric Wier, Assistant City Manager
377 J Street, Crescent City, CA 95531
Tel #: (707) 464-9508; Email: ewier@crescentycity.org

Project Team: Chris Fisher, Project Manager, Jonathan Varnes, Task Leader; Jeff McGarvey, Technical
Advisor

Water, Sanitary Sewer, Solid Waste and Street Cleaning Utility Rate Study | City of Delano, CA

The City of Delano retained Willdan in August of 2011 to update their water, wastewater, solid waste and street
sweeping utility rates. This project involved the development of a comprehensive financial model which included
revenue requirements, capital facilities and debt planning, and cost of service analysis. As the City continues to grow
it is critical for them to maintain a proper equilibrium of supply and demand. The City is currently facing two
monumental forces that are impacting this balance. Beyond the current state of the economy and the impact to
demand and corresponding political pressure to keep utility rates to a minimum, the City is in the midst of following
new EPA requirements that removed nine of the City’s 11 water wells. Thus, the City is facing decreased consumption
and increased financial strain on its utilities. Furthermore, half of the City’s water customers are not currently on
meters. Willdan is assisting the City in managing the intricacy of their financial plan and rate design to ensure short
and long-run financial health and stability.

Client Contact: Roman Powling, PE, Public Works Director
1015 11" Ave, Delano, CA 93215
Tel #: (861) 720-2219; Email: rdowling@cityofdelano.org

Project Team: Chris Fisher, Project Manager; Tony Thrasher, Analyst

Water Utilities Department Comprehensive Rate and Tap Fee Study | City of Lee’s Summit, MO

Willdan is currently working with the WUD to develop a comprehensive water and sewer rate study and tap fee
analysis. The effort was the result of a strategic planning exercise described above, whereby the City identified the
need to address utility system rate structures and levels, and develop rateffinancial policies serving as a framework
for the cultivation of these new rates. In addition to water and sewer utility user rates, the effort includes reviewing
utility system tap fees, and revising them to reflect WUD’s updated master plan. The results of this engagement will
be a complete multi-year financial plan allowing WUD to meet the goals and objectives established during the
strategic planning process, as well as effectively communicate recommendations and actions to stakeholder groups.

Client Contact: Mark Schaufler, Director of Water Utilities
220 SE Green, Lee's Summit, MO 640863

Tel #: (816) 969-1900; Email: mark.schaufler@cityofls.net

Project Team: Jeff McGarvey, Lead Consultant / Project Manager
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Strategy and Implementation Plan

Executive Summary

The City of Banning, incorporated in 1913, has a population of 29,603 and covers approximately 23.2 square miles in
the San Gorgonio Pass area of Riverside County. The City currently serves approximately 11,000 water accounts,
and is projected to generate approximately $9 million in operating revenues for FY 2012/13, with water produced from
a local aquifer, utilizing a combination of City owned wells, and wells owned jointly by the City and the Beaumont
Cherry Valley Water District. The bulk of the accounts served are within the City, with some being outside City
boundaries. The City also collects, conveys and treats wastewater for a like number of wastewater accounts, and is
projected to generate just over $3 millicn in operating revenue for FY 2012/13. After a few years of negative fund
balances, both utilities are projected to maintain positive balances. However, the sewer utility has not met bond
covenants in the most recent years, and fikely will not without an increase in rates.

The City last updated utility rates in 2010; consequently, the rates that were approved and implemented as a result of
that study did not incorporate sufficient allowance for a large number of planed or contemplated capital projects. With
an increasing backlog of capital projects, a continuing need to provide a stable and sufficient source of revenue to
fund routine repair and replacement, and provide for operations and maintenance, the City wishes to undertake
studies of the water and wastewater utilities, with the development and implementation of a comprehensive financial
plan and updated rates, and a study of a proposed reclaimed water program, with the implementation of a new
schedule of rates for the sale of reclaimed water, including a discussion of connection or impact fees.

In considering the backlog of capital projects, and developing new rates, it will be important to model different
approaches fo prioritizing and financing these projects, whether through debt or on a Pay-As-You-Go basis (PAYGO)
from rate revenue. As part of this discussion we will discuss with the City the inclusion of depreciation as a cash item
in the revenue requirements; a means of funding repair and maintenance of existing capital as it ages, and
accumulating funds for periodic replacement.

There will be numerous important policy and technical factors to consider throughout the course of the study. In the
previous study, the fixed component of rates was lowered. While this does provide for certain policy and political
objectives, it has a corresponding negative effect on revenue stability. This component of the overall rate structure will
be evaluated, along with the meter service fee, to better align revenue needs for operations and capital, with the rate
structures. In addition, the water allotment for the first tier water rate was increased, effectively limiting aggregate
water rate revenue by reducing water sales in the higher rate second tier. Various alternatives to tier allotments will be
evaluated during this project. Other charges such as standby charges and system charges will also be considered in
the overall context of the financial plan and rate structures.

As mentioned in the City’s budget documents, the budget policies for the City and Banning Utility Authority (BUA) call
for maintenance of 10 percent operating reserves, which have largely been maintained. The model and plan created
during this project will facilitate discussion of existing and, perhaps, new reserve policies.

The City also wishes to implement rates for newly created reclaimed water service. During this process it will be
critical to consider and model the impact of this new service on the existing water and wastewater utilities. An
important point fo consider with reuse water rates is the financial impact to the existing water and sewer revenue
stream of existing potable water customers, swifching from potable water usage to reuse water usage for their
irrigation needs. To the extent that reuse rates are lower than potable rates, which is likely given that a utility would
want to provide an economic incentive to customers fo switch to reuse, a loss of water billings would occur (and in
some instances wastewater billings, since the City wishes to look at the feasibility of billing wastewater on water
usage). While the utility would recoup some of the loss in billings with reuse revenue it likely would not completely
recover the lost revenue as the reuse rates would most likely be lower than the water rates.
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Conversely, there can be a cost mitigation impact of relieving pressure on the potable water system and even
relieving the pressure of wastewater disposal alternatives. As a reuse system rolls out, it relieves pressure on the
potable water system through delayed plant expansion requirements. Also, for utilities with wastewater disposal
pressure, a reuse program can offer a means of wastewater disposal which can generate revenue to offset some of
the costs. Finally, there is some level of reduced operating costs on the water and sewer system — which will be
transferred fo the reuse system. In our experience, the lost revenue typically has a greater impact on nearterm rates
than the mitigation of certain water/sewer costs; however the financial dynamics of each utility are unique and should
be evaluated indspendently. The model that we develop will incorporate the three utilities, and be fully capable of
demonstrating collateral impacts.

Approach to the Project

As described herein, and detailed in our work plan, our approach to this study of the water, wastewater and reclaimed
water utilities is built around a primary objective; working collaboratively with the City to develop a
comprehensive financial plan and model for the utilities, using the model to develop and evaluate various
rate, financial and capital funding scenarios, to arrive at a final plan and set of recommended rates that have
a clear rationale and basis. \We propose to conduct this process in a way in which staff and stakeholders gain
understanding throughout the process of how the plan is developed, and how policy and financial decisions affect the
overall plan, and so that we can clearly communicate the process and results to the City Council, rate subcommittee,
and the community. This communication part of the process is critical in gaining acceptance and understanding of the
broader cormmunity.

Willdan’s utility finance experts combine national, state, regional experience. Our staff is experienced in a broad range
of utility planning services; and we understand the importance of an approach that integrates elements of utility
planning, engineering, and finance. Our team members have considerable experience in utility rate and cost-of-
service studies and have performed these services for hundreds of utilities throughout the country,

Our rate study analysis will include comprehensive financial management plan alternatives for the next five fiscal
years to support the proposed five-year rate plan, and the model can be set up to look forward 30 years, as requested
by in the City's RFP. As part of this analysis, Willdan will develop a comprehensive financial analysis — which
incorporates revenue requirements such as operating expenses, transfers, reserve requirements, minor capital
expenses, cash-funded major capital expenditures and annual debt service expenses — and we will also provide a
functional cost breakdown consistent with AWWA and Water Environment Federation (WEF) rate-making standards.
The culmination of the revenue requirements analysis, which will include a capital project financing plan, and the cost
of service allocations will be alternative rate plans which will provide sufficient revenue to meet the ongoing funding
needs of the system while recovering costs from customers in a manner which is fair, equitable and within reasonable
customer impact parameters, given the magnitude of revenue required to fund system costs.

As previously stated, we wilt develop a robust pro forma financial model that will be used to demonstrate the results of
various analyses and aid detailed policy discussions and education sessions with City staff and Council. The model
will serve as the basis for developing updated rate and fee structures that will provide for long-term financial stability,
appropriately reflect levels of service demand aftributable to different customer classes, and comply with the
requirements of Proposition 218. Willdan will collect and analyze the necessary data related to water, wastewater and
reclaimed water operations, planned capital improvement projects, existing and anticipated debt obligations, and
ongoing maintenance and repair operations.

During this project we will be utilizing our Microsoft Excel-based model, with its interactive dashboard, as a
comprehensive financial tool to allow planning and evaluation of variable inputs and assumptions, thereby achieving
the goal of creating a thorough analysis of revenue requirements. These analyses are then seamlessly integrated with
the rate development component of the model to demonstrate and project various rate design alternatives, and the
effects they would have on the City's financial outiook.
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The model is used in meetings, in order to efficiently cycle through rate scenarios and establish the most viable rate
plans for the City. During these interactive meetings we invite City staff to participate in scenario planning/“what-if’
sessions where we use the dashboard to demonstrate and evaluate the financial/rate impact of alternative data (CIP,
operating costs, etc) and assumptions (interest rates, customer growth, cost escalation, etc.) in realtime to focus on
the most critical drivers of the analysis. This ensures the resulting rate plan alternatives are viable from a financial,
operational, managerial and political perspective, by demonstrating the future financial impacts of current
management decisions fo the rate study team, so that only viable rate plan alternatives are considered. These viable
rate plan alternatives will then be incorporated into a comprehensive water, wastewater and reclaimed water rate
study report which will provide the City every assumption, data item, and calculation used in the development of each
rate plan alternative.

Two key initial steps are: 1) the development of a baseline scenario to provide a clear picture of the utilities' current
financial condition; and 2) a revenue sufficiency analysis to test the current rate structure and confirm billing
determinants and revenue generation; an important confirmation that we are beginning with reliable consumption and
billing data, and key in developing the proposed new rates. Recommended changes in required revenue, or to the
rate structure, can be evaltuated independently during the course of these studies. This information will be integrated
into our Excel model, to allow the graphical representation of revenue and rate scenarios, as well as of policy
decisions effects to City staff and the City Council {if requestesd) in real-time, where variables can be changed and the
impact of those changes viewed instantly. Willdan will arrange and conduct meetings as necessary, to utilize model
results to refine and finalize the analysis, as well as rate and fee structure.

Willdan Models GUIDE You to Your Optimal Solutions

Real-Time Financial Modeling

The goal of financial forecasting is to provide clear vision regarding the potential financial outcomes of current
management decisions. Our goal is to help you mold the existing knowledge base of the City into a viable financial
management and rate plan. At Willdan, the development and use of realime financial models in an interactive,
collaborative process is an integral part of the model development,

Model Development as Part of the Consulting Process
Each model is designed with the following elements:

= Graphical dashboard to clearly show the results of various scenarios to the user;
¥ Assumptions;

» Data tables; and

» Calculation engine.

Each model is “baselined” after an initial meeting with staff to ensure that we have the correct data and a basic
understanding of the financial dynamics of your system. We will then conduct interactive financial planning sessions
with City staff. After validating our data, calculation approach, and baseline assumptions, we will explore alternative
scenarios, varying a humber of assumptions and financial planning techniques:

= Rate increase magnitude and timing;

u Alternative timing of capital projects;

= Alternative financing options (alternative combinations of pay-as-you-go, revenue bond debt and SRF debt, for
example);

= Alternative growth/demand forecasts; and other “what-if’ analyses, such as the impact of a loss of one or more
service areas or customers;

= Effects on the water and wastewater financial operations of implementing a reclaimed water sales programs; and

= Effect of increases in other sources of funds, such as impact fees,

The model is self-solving through the use of controlied feedback loops, and therefore does not require significant
manipulation by the user to solve correctly. Given any combination of cost requirements (both operating and capital),
non-rate sources of funds, and forecast assumptions, rate increases are generated that:
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= Meet specified reserve targets;
= Fully fund capital expenditures using specified financing techniques; and

= Meet legal and contractual requirements that are financially measurable, such as debt service coverage on the
City's existing 2005 Water and Wastewater Revenue Bonds.

Alternatively, the user can specify rate increases and then examine the results to determine if the desired/required
parameters are met.

Subsequent to careful development and validation of the bassline forecast, a series of alternative forecasts will be
prepared, illustrating various results in the following general categories:

= What if things turn out differently? These alternatives will demonstrate the sensitivity of the forecast to the
significant assumptions used. This results in a sound understanding of areas where a conservative forecast
approach is warranted.

» What happens when we try this? This series of alternatives focuses on different financial management
approaches. For example, use of different financing techniques such as capitalized interest, interim short-term
financing, and capital appreciation bonds may be explored.

* What can we do to make it better? This approach to forecasting identifies the factors that may be causing
significant rate increases in a given year and explores alternatives. For example, if a large capital project in a single
year is the culprit, we would work with staff and the consulting engineers to determine whether this project could be
phased or delayed.

Moreover, the rate design model can be used fo explore the impact of various rate structures on bills for each
customer class over the relevant consumption range.

To summarize, rate model development is a natural part of the Willdan consulting process, and one in which staff and
other stakeholders play a collaborative parf. Consequently, at the completion of the analysis, the model will be
completely customized fo emulate the precise  Financial Planning

financial dynamics of the City, and staff will
already have a high level of familiarity with the
functionality and use. Interactive workshops
will help develop an effective, efficient working
refationship among the participating
stakeholders that will carry forward into future
rate-setting processes.

Willdan’s GUIDE Suite of
Financial Models — Description

of Product Features
The key to success is a robust, realtime evenue
financial forecasting model, customized to

simulate the utility’s financial dynamics. Our ReqWftements
GUIDE suite of modeling products includes:

Suite of Models:

= Financial planning;

= Cost of service design; and
= Rate design.

The GUIDE suite of medels includes financial planning tools for water, wastewater, reclaimed water, and virtually any
utility or municipal govermment fund, and has the ability to analyze any rate structure and determine the levels of
ravenue generated by each customer class. In addition, the rate design model can use the City's detailed billing data
to develop a bilt impact analysis on individual customer bills which can be updated for each rate design scenario.

Rate Design Model
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Features:

= Excel-based open architecture that allows easy integration of City financial data;

v Modular design that allows for maximum design flexibility;

» Easy to update - open architecture and modular design equate to easy annual data updates;
= Automated calculation engine that optimizes financial plan based on user-set constraints;

¥ Navigation features to quickly move around the model;

» Side-by-side scenario analysis comparison; and

= Healthy listing of user defined assumptions that can be customized to meet the City’s needs.

Work Plan

Willdan's work plan will culminate in the successful development of the water, wastewater and reclaimed rates and a
five-year cost-of-service based financial plan, the education of key stakeholders, and the completion of the
Proposition 218 mandated process.

Within this subsection are the general tasks necessary to facilitate the City's engagement for the water, wastewater,
and reclaimed water rate studies. The foliowing activities are based on Willdan's current understanding of the services
requested by the City and are subject to revision based on further discussions with the City.

Task 1: Project Kick-off Meeting, Data Gathering and Study Preparation

Willdan will conduct a kick-off meeting with City and stakeholder considerations and objectives outlined. We will
review and identify the following:

1) Review of existing water and wastewater rate structure and areas where the existing rates have been successful
and/or specific areas of concern;

2} Review of existing documents related to the utilities including (but now limited to) the following: the 2010 Urban
Water Management Plan, the 1924 Water Master Plan and 2002 update, the 2010 Water and Wastewater Rate
Study, the 2009 Sewer System Management Plan, and schedules of existing rates, meter service fees, system
charges and customer fees, Each of these items will have information and background that is important to the
development of the overall study;

3) Components to incorporate into the updated revenue requirements; such as, capital improvements, debt
‘ repayment, reserves, annual repair and replacement;

4) Strategy and level of effort for outreach and education;

5} Review and discussion on broader policy, political and/or community concerns; the objective being to factor, as
necessary, into outreach and education strategies;

6) Conduct a detailed review of the data used in the baseline financial forecast; and
7) Review and resoclve (or develop a plan for resolving) data issues and questions.

For further efficiency and collaboration, the kick-off meeting will include a financial policy discussion. This will serve to
address and document the City's financial policies for the utilities to be studied. Topics of discussion may include:

= Rate design alternatives; = CIP financing options;

= Rate policy objectives; = Customer characteristics and classifications;
= City financial policies; = Cost of service factors; and

= Reserve options and target levels (operating, rate a  Proposition 218.

stabilization, repair and replacement);
»  Conservation objectives;
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In addition, we will request and begin acquiring data necessary to conduct the analyses. We will provide the City with
a detailed list of data requirements pertaining to the subsequent financial and consumption analysis. As these studies
are data intensive, and in order to remain on schedule, it is imperative that all data be provided in a timely manner and
be delivered in an electronic format.

Based on our experience, it is most effective to obtain and review information prior to the first meeting. Typically
questions can be resclved via telephone or e-mail. This approach respects your staff's time and ensures that we are
completely prepared for a productive first meeting.

Activities

» Prepare and transmit data and information request;

= Follow-up by phone and/or e-mail to resolve questions;

= Document the nature, form and quality of the data and information received; and

* Based on documentary information, initialize Willdan's financial planning model and prepare a baseline scenario.

Deliverables
" Technical memorandum documenting the data and information received, with comments regarding guality and a
list of outstanding issues and questions.

Task 2: Water and Reclaimed Water Rate Study
The following section outlines the work tasks exclusive to the water and reclaimed water rate study.

“Task 2.A; Cdri_su_mption Analysls S

Willdan will review historical water consumption and billing data and assess water demands. As appropriate, we will
review aggregate water demand characteristics, and incorporate necessary factors into our forecasted projections,
future water demands, annual consumption trends and seasonal trends. We will also analyze the performance of the
existing water rate structure to assess its appropriateness and adeguacy in meeting system goals and recovering
system revenue requirements. For this task we will {(ideally) incorporate three to five years of City consumption and
billing data in the model.

Task 2.B: Revenue Requirements Analysis -

In developing reliable and accurate revenue and financial projections, it is necessary to project and analyze the
impact and sensitivity of multiple and sometimes complicated variables. We will develop the revenue reguirements
component of the comprehensive financial plan to include operating {water supply, treatment, personnel, etc.) and
non-operating (debt, depreciation, etc.) costs incurred by the water utilities.

The plan and model will be built to incorporate both water and reclaimed water, along with wastewater, so that the
thres utilities can be studied holistically. With reclaimed water being a new City service, this approach allows us to
demonstrate its impact on the existing water and wastewater utilities.

In studying reclaimed water, a new undertaking for the City; we will discuss the operations in detail with the City to
ensure we construct a comprehensive revenue requirements analysis, accounting for projected operating and
maintenance expenses, costs for constructing necessary facilities, along with associated debt. We will assist the City
in evaluating how the implementation of the reclaimed water system comports with or is impacted by the conservation
and water use efficiency guidelines enacted in SB X7-7 in 2009.

Willdan’s fundamental emphasis is providing long-term financial solutions through the development of financial
models that account for current revenue requirements as well as future {short and long-term) needs and expenses,
and provide insight on the effects of changes to certain parameters (also known as the elasticity).
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Since a utilities revenue requirements (financial plan) and rate structure are directly dependent on one another, our
goal during the development of the revenue requirements is to clearly identify each variable and describe the result of
adjustments fo the overall revenue requirements and rates. This will allow City staff and City Councit to examine the
effect of decisions made at the policy level on the City revenue requirements and
rates.

Willdan has developed GUIDE — an easy to use, graphical scenario and financial
ptanning manager — the dashboard component of our financial model that clearly
identifies parameters with toggles and sliders that City staff can adjust to create
and test new scenarios, white instantly visualizing and balancing those outcomes
with the impact to rates, operating revenues and reserve balances.

Changes to inputs and variables, via the intuitive interface, will directly affect
other modules and outputs throughout the model without having to filter through
multiple worksheets. The entire model is reflected in one, easy-to-understand
page. This innovative approach alfows Willdan to analyzs the sensitivity dependence of each variable. We recognize
that rate setting is an iterative process; therefore, GUIDE enables additional scenario building to reap comprehensive
projections. In harmony with the City, Willdan will analyze and test scenarios to ensure stakeholders concerns are
reviewed, considered and managed. Scenarios can be saved and even compared side-by-side to clearly and
quickly address questions and facilitate decision making.

Some of the most common areas for adjustment are identified in Figure 1. Each variable may play a significant
challenge to the ability to accurately project revenue. GUIDE is designed to illustrate and signify the impacts of
specific City variables instantly, on expenditures, revenues, reserve requirements and rates — all at the slide of a bar.

Figure 1
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Before variables are identified and projected into the revenue requirements and model, a baseline revenue sufficiency
and rate analysis is performed. Willdan will utilize a "cash-needs” approach, where cash needs refer to the total
revenue required by the utility o meet its cash expenditures.

Basic revenue requirement components of the cash-needs approach include current and future O&M expenses, debt-
service payments, including the current outstanding 2005 Revenue Bonds, contributions to specified reserves,
whether existing or proposed, and the cost of capital expenditures that are not debt-financed or contributed from other
sources. The revenue requirements analysis will be developed based upon the utility’s existing financial statements,
to test for base year revenue sufficiency. If operating revenues are shown to be deficient, revenue adjustments will be
implemented to adequately recover costs.

Anocther key component of the baseline analysis is a revenue sufficiency analysis where we take the City’s existing
rate structure, along with billing and customer data, and recalculate the amount of revenue, to ensure agresment with
City data. This ensures the integrity of the data for use in the development of the new rate structure, and potentially
the reclaimed rates. Furthermore, it may highlight other issues for consideration and discussion.

Building from the baseline scenario generated in the previous task, we will start generating expenditure scenarios by
varying operation, deprecation, capital costs and reserve levels. We will review CIP information to determine: short-
term, high-priority needs; annual depreciation of assets, replacement and repair schedules; and assumptions and
methodologies used to assess the basis for the CIP projects.

As previously mentioned, we understand that the City has a fairly significant backlog of capital projects, as rate
revenue over the past three years has not been sufficient to address all needs. We can mode! the implementation of
various CIP and master plan scenarios by including capital financing in the model, the ability to cycle various
scenarios through the model, and clearly show the impacts on the overall plan, and more importantly, rates.

To ensure adequate funding in later years, we will include a 10-year analysis of anticipated capital requirements, with
the ability to extend to 30 years, as well as adequate reserve funding. In reviewing the CIPs, it is necessary to know
current policy on available funding sources and the type of improvements and costs to fund through rates on a
PAYGO or connection fees. As such, these funding options play a role in determining the fotal amount of revenue
required in any given year. These options will be included within GUIDE to allow staff the ability to optimize PAYGO
and CIP financing while minimizing shock on water rates.

Task 2E: Costof SorvicoAnalysls i
The principal in establishing adequate rate schedules that are fair and squitable is that rates should reflect the costs
of providing service. Our approach recognizes differences in the cost of providing services to different types of
customers, areas and levels of service. The cost incurred by the users should be incurred by those whom benefit.

Accordingly, cost allocation procedures should recognize the particular service requirements of the customer for not
only total volume of water, but pumping/distribution costs and other factors.

This analysis will include gathering cost information associated with water and reclaimed water services and allocation
to functions, classification and allocation of costs to each existing customer class. Since demand patterns of various
customers differ, depending on their peak-day and peak-hour rates of demand relative to average demands, we will
review the number and type of existing customer classes and make recommendations to add or consolidate customer
classes, if necessary.

The allocation of water and reclaimed water costs to customer classes will be conducted to estimate the cost of
serving each customer class and io enable rate restructuring, as necessary, based on the service requirements.
Costs will be allocated in accordance with industry standards.
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While varying slightly, both methods recognize that the cost of serving customers depends not only on the total
volume of water used or discharged, but also on the rate of use and peaking requirements. Willdan will work with the
District to ensure the most appropriate methodologies are pursued.

Task :2_.F:_. RatED

demands.

Willdan will fully modify and provide scenario planning to reflect the impact of different rates and/or revenue
adjustments. Willdan will recommend updates to the current rates that are designed to address and uphold key
objectives, notably short and long-run financial stahility, minimal economic stress for customers, equity and
defensibility. Our recommendations will comply with the cost-of-service guidelines of Proposition 218, AWWA, WEF,
and existing bond covenants and current legislation.

The methodology utilized to determine how the water utility costs are allocated is expressed in the bullets below.
While the methodology may be an “industry standard,” our experience and understanding of key variables allow for a
comprehensive and well-rounded rate design process:

= Existing Rate Compatibility to the City’s Objectives: Rate structure is the area of the study that tends to
genherate the most attention and scrutiny. Prior to implementing new rates, Willdan will work collaboratively with staff
to verify that key objectives for the City and stakeholders, such as understandability, avoidance of rate shock, public
outreach (public buy-in), conservation, revenue stability, etc, have been addressed.

» Existing Water Rate Structure: When updating rates, there are numerous variables and considerations, ranging
from access and quality of data, cost-causation, price elasticity, conservation, and weather conditions. Willdan will
work with staff to provide recommended revisions to the City's existing water rate structure to ensure key issues are
addressed.

» Consistency of New Reclaimed Water Rates and Policies with Water Rates: As previously mentioned in the
scope and project understanding, we will work with staff to ensure that reclaimed water rates are consistent in
structure, application and policy, with water rate structures. The analysis leading to their development will consider
mutual impacts, and the rates will fit within the overall approach and work with the City's billing and financial
systems.

The rate design task will involve modeling several alternative rate structures using the City’s financial data and billing
statistics to demonstrate the resulting customer impacts and to identify key issues associated with the new rates and
charges.

Basic standards for rate design accepted by the industry are:

» Revenue sufficiency — rate revenue should provide sufficient income so that, when combined with other sources
of funds, total system costs are covered;

» Fairness and equity — based on cost responsibility, as reflected in cost of service allocations, in accordance with
industry standards;

= Resource conservation — Under conditions of scarcity, the pricing of water as a commodity should promote
conservation and discourage unnecessary water use,

»  Administrative simplicity — so that rates are understandable to customers and efficiently administered by staff;

» Customer acceptance — customers understand the rates, view them as fair, and consider them to be reasonable
compared to other costs and other utilities; and

= Public health and welfare — rates are structured so that essential domestic water consumption is encouraged
through affordability.

Task 3: Wastewater Rate Study

The wastewater financial and rate analysis closely mirrors the cost of service and rate setting approach for water and
raclaimed water. The following section outlines the scope of work tasks unique to the wastewater rate study.
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Task 3.A: Determine Discharge Characteristics and Loadings

Willdan will calculate the average and total sewer discharged by each user class. Additionally, we will determine the
number of users by class, annual water use, projected growth, and appropriate discharge factors. Similar to water,
flow is not the only factor to consider. Loading factors, based on the strength of the effluent (discharge), will be
calculated and incorporated into the rate analysis. Based on the design of the sewer system and facilities, we will
make recommendations regarding appropriate classification of customers.,

To determine annual required revenue, we will analyze and project the utility Operations Fund and Capital Fund.
Furthermore, we will discuss the best way to finance the essential and prioritized projects required to operate the
sewer system. Willdan will analyze the City's planned CIP, and any necessary adjustments, based on staff
discussions and reviews of the existing planning documents. As such, we will generate "what-if" funding scenarios
(financing, phasing and costs) to illustrate the impact of different options on revenues and rates.

Similar to the water utility, we will prepare a comprehensive financial forecast for the sewer enterprise with the
objective of funding the utility’s cash needs. Numerous financial projections of cash-flows will be based on various

scenarios that reflect adjustments to O&M, capital expenditures and funding sources, debt covenants, and reserve
targets. We will make recommendations on reserve funds and rate of accrual to reach ressrve targets.

Willdan will summarize total cash flows for a period of five years. To create a baseline, the project team will confirm
the current rate-based revenues based on customer loads by comparing the calculated and actual revenues by
customer class under the current rate structure.

“Task 3.D: Scenario Planning (GUIDE Walk-through) -~

As previously mentioned, it is important to identify and avoid rate shock from excessive and compounding
simultaneous changes. As such, the rate recommendations will include an evaluation of the effects of the combined
utility bills on customers under several variations of inputs. In addition to the financial presentation of data, for each
scenario our mode! also displays a sample customer bill to easily demonstrate the customer bottom line.

Task 3.E: Cost Distribution to Billable Parameters "

A system of billable parameters is required to relate the costs of providing sewer service to the City's customers, as
prescribed by the WEF rate setting recommendations, which include the following:

Based on the cost distribution developed in the prior subtask, we will update the current rates based on feedback
received from City staff. We will review the rate structure and provide various recommendations for residential, multi-
family and commercial rates based upon water use, discharge and strength characteristics, or other bases to achieve
equity between customer classes. As identified in the RFP, we will evaluate alternative rate designs in discussion with
the City, such as changing the basis of commercial rates from EDU to water consumption.
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Each alternative derives the same required revenue and will be adaptable fo work on the current billing system. Each
revenue requirement scenario developed will demonstrate the impact of different assumptions on each of the
developed rate structures. Willdan will list the advantages and disadvantages of each alternative, and prepare
comparison bills for each scenario. For the recommended alternative, we will project the annual unit rates for each
customer class, and the current versus proposed bills for typical customers in each class.

4. Reclaimed Water Impact Fees

The following outlines the work tasks and specific points of discussion related to the review and discussion of a
reclaimed impact fee.

Under AB 1800 (Government Code 88000 through 68024), connection fees must be developed based on an
established incremental impact that new developments have on available capacity. Willdan will identify policy issues
that may be raised as they relate to the proposed program; discuss how to approach the developmaent of a defensible
fee that fairly allocates the cost of the reclaimed water system between existing and expected future users; and
highlight potential options and advantages/disadvantages and challenges of implementing a reclaimed water impact
fee.

f;_:.TaskAf- B: E)ﬂstlng Developmen F © Growt

To establish incremental impact that new development has on available capamty, costs of emstmg and proposed
facilities must be segregated by their benefits to new or existing users. This cost to benefit nexus is the fundamental
principle of AB 1600. For reclaimed water related capital projects, we will discuss approaches with the City, including
technigues for estimating existing and future development and calculating facility standards, to determine if an
approach is workable and makes sense.

‘Task 4.C: Facmty Standards

Facility standards provide a critical link in documentlng the nexus between growth, the facilities required to
accommodate it, and a defensible fee. Facility standards are used to demonstrate a reasonable relationship between
new development and the need for new facilities.

We will review and discuss the City’s capital improvement plans relative to reclaimed water, and gather input from City
staff to identify the facility standards that would be used to plan for new facilities. Typical utility standards for facility
planning include average, monthly and peak demand factors, plus treatment and pumping requirements.

'_:Task 4.D; Facmties Needs and Costs

Identifying the type, amount and cost of facilities required to accommodate growth and correct deficiencies, if any, is
an important step in the development of an impact/connection fee. A critical component would be distinguishing
between the following:

» Facilities needed to serve growth (that can be funded by impact fees); and
» Facilities needed to correct existing deficiencies for the existing service population (that cannot be funded by fees).

Wilfdan will provide guidance on how we could assist the City in developing a sound and defensible allocation' of
planned capital facilities costs between the existing service population and growth.
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Task §: Communicating the Resuits

Willdan believes in proactive stakeholder outreach, feedback and understanding during the entire process, not only at
the time the results are proposed. Throughout the course of the study, in addition to the project kick-off, Willdan will
conduct discussions with key staff and the City Council to walk-through the model, discuss the preliminary
findings, and to discuss the draft results and study findings. We anticipate a total of five meetings (one kick-off
meeting, three progress meetings, and one final presentation) with the City during the course of this progect.
Additionally, we have increasingly been utilizing the effective communication tools provided by GoToMeeting™ to
better facflitate discussion and feedback. This has proven to be far more beneficial than common conference calls and
does not count as a formal meeting, which can add unnecessary additional costs to the project. In addition, we have
included a per-mesting cost estimate in the svent more meetings are needed. In our experience, the number of
meetings actually needed often is not known until the project progresses.

The final presentation of the combined findings and reports to City Council will include easy-to-follow graphics (as
shown in Figure 2) and color handouts of the study assumptions, methodologies, findings and conclusions, and will
include a discussion peried for questions and answers.

Figure 2
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Task 6: Development of Utility Benchmark Comparisons

Willdan will provide an evaluation and comparison of the City's utilities against appropriate industry benchmarks.
There are a variety of approaches to this type of comparison, and we will discuss with the City which benchmarks
make the most sense, and focus on elements of their operations that warrant attention. Several rating agencies,
including Fitch, Moody’s and others, have published documents that detail the sewer and water benchmarking and
best management practices (BMPs) guidelines that they follow when evaluating the credit-worthiness of municipal
utilities. We use these to identify meaningful and appropriate benchmarks for measurement and comparison in this
type of analysis, and the ability to produce benchmarking statistics is already incorporated in our model.

We will discuss benchmarks and BMPs with City staff to ensure those selected make sense for the City.

: WI LLDAN ) Strategy and Implementation Plan
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Task 7: Prepare and Document Rate Recommendations

Willdan will document the results of the study in a report consistent with the following layout: an executive summary; a
methodology; background assumptions; findings; recommendations; and conclusions. The report will provide a
detailed summary of the project approach and methodology, data sources, discuss the current rate structure and
compliance of proposed rates with City policies, and how they address specific City objectives such as rate equity,
revenue stability, conservation and others. We will provide City staff with a digital copy of the preliminary draft report
for review and comment, and based on the comments received, prepare a final printed {10 copies) and digital copy of
the report. The City will also have full access to Willdan’s fully customized, non-proprietary, Excel-based model for its
use in the future.

Task 8: Customized Rate Model — Preparation, Training and Delivery
As part of our scope, Willdan will deliver customized versions of its financial planning and rate design models for staff,

Activities:

»  Complete customization of the model for the City’s needs and circumstances;
= Provide overview of model operation, updating and scenario development;

= Respond to further questions by phone, at the City's option;

»  Provide staff training on the operation and use of the model.

Deliverables:

» Financial planning and rate design model, customized for the City; and
» Continuing assistance to be determined by the City.

Task 9: Proposition 218 Procedural Requirements

Based on our 17 year history with Proposition 218 compliance, we will create notices that will explain: 1) the purpose
of the rates; 2) how the rates are structured; 3) the time and place of the public hearing; and 4) provide details on
what constitutes the existence of a majority protest, as it relates to the implementation of a new/increased ultility rate
structure. We will work with City staff to develop and distribute an easy-to-understand Proposition 218 notice that will
describe the following major components: 1) rate structures; 2) reason for the increases; and 3) date, time, and place
of the public hearing.

Should the City request, we can develop the materials, create a parcel database of properties subject to the new
proposed rates, and coordinate the printing and mailing of the materials in conjunction with a mailing house that we
typically work with on these types of projects. The additional cost for these services is $1.00 per parcel and includes
direct costs associated with the mailing.

City Staff Responsibilities
Willdan recommends that the City assign a key individual as project manager. As our analysis is developed, it is
expected that the City’s appointed project manager will:

» Coordinate responses to informational requests;

* Coordinate review of work products; and

» ldentify appropriate staff members for patticipation in meetings.

We will ask for responses to initiat information, follow-up requests and comments on reports within five business days
or othetwise agreed upon timetable. if there are delays, the project manager will follow up with the parties involved to
establish an estimated date for the delivery of information andfor feedback. To ensure continued progression, the

project manger will reconvene with the rest of the Willdan Team to identify tasks that can be started while waiting for
requested data.

WI LLDAN Strategy and Implementation Plan
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Schedule

Willdan prides itself on being responsive to customer needs. We have developad a general timeline that will begin
August 20, 2013; a specific schedule of events and milestones will be developed in concert with City staff.

Depending upon a number of factors, a rate and financial planning effort of this complexity generally requires 16 to 20
weeks to complete. These factors include: 1) the amount of time required to collect necessary data; 2) ability to
schedule meetings in a timely manner with City management and staff, and 3) manner by which policy direction is
received for the study from the City's management.

Based on these factors and our current understanding of the solicitation, Willdan has developed the following
preliminary project schedule:

; W“_I_DAN Strategy and Implementation Plan
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Task 1: Project Kick-oif Meeting, Data Gathering & Study Preparation
Task 1A: Data Evaluation and Validation

Task 2:-:Water and Reclatmed Water Rate' Stady
Task 2A: Consumption Analysis

Task 2B: Revenue Requirements Analysis
Task 2C; Baseline Analysis

Task 2D: Cost Analysis - Scenario Building
Task 2E: Cosl of Senvice Analysis

Task 2F: Rake Design Analysis and LUndate
Task 3: “Wastewater Rate Study - ;
Task 3A. Determine Discharge Characteristics and Loadmgs
Task 3B: Cost Projection Analysis

Task 3C: Revenue Requirements Anaysis

Task 30 Scenario Planning (Guide Walicthrough)

Task 3E: Gost Distibution to Billable Paramsters

Task 3T Sewer Rate [Jasign Analysis and Updale

TFask 4: Reclaimed Water IimpactFees w0y
Task 4A: Discuss Potential Fee Methodology aind Polrcy Issﬂes
Task 4B: Dxisting Development and Fufure Growéh

Task 4C: Facility Standards

Task 4D Facilities Meeds and Ceosie

Task & Communicating the Results

Task &: Development of Utility Benchmark Comparisons
Task 7. Prepare and Document Rate Recommendations
Task 8: Customized Rate Model - Preparation, Training and Delivery
Task9: Proposition 218 Procedural Requirements

/' WILLDAN

Financial Services
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Proposed Quality Assurance Program (QA/QC)

At Willdan, we utilize a project management process that ensures projects are completed on time, within budget and,
most importantly, yield resuits that match our clients’ expectations. Our complete project management process has
four primary principles common to successful projects:

1. Define the project to be completed. Mr. Fisher will identify the project scope, set objectives, list potential
constraints, document assumptions, choose a course of action and develop an effective communication plan.

2. Plan the project schedule. Mr. Fisher, in collaboration with the project team and City staff, will create an
agreed upon timefine to meet the estimated project timeline. He will assign workload functions to
appropriately qualified staff to ensure milestones are met, on time. Furthermore, the project team will meet bi-
weekly to assess the status of the project and Mr. Fisher will direct existing and upcoming project tasks.
These meetings ensure that staffing resources are well-matched to provide the highest quality of work
product, high responsiveness to the City, and to keep the project on schedule. These meetings also provide a
forum for applying the team's collective expertise to solving difficult analytical issues that arise in complex
projects.

3. Manage the execution of the project. Mr. Fisher has been selected to fulfill the role of project manager due to
his strong project management skills. He will be responsible for controlling the work in progress, providing
feedback to the Willdan Team and City staff, and will be accountable to the City for meeting the schedule,
budget and technical requirements of the project. Most importantly, Mr. Fisher will ensure constant
collaboration and communication between City staff and the Willdan Team through frequent progress
memerandums, conference calls and in-person meetings.

4. Review work products and deliverables through a structured quality assurance process involving up to three
levels of review at the peer level, project manager level, and if necessary executive officer level. We have
designed a formal and structured quality assurance system that will be utilized throughout the course of the
project.

We have utilized these guiding principles for all of our firm’s projects. The City can be assured that through the
utilization of these principles, Mr. Fisher will ensure the project deliverables for the Water, Wastewater and Reclaimed
Water Rate Study will be of the highest quality and will be delivered on time and within the agreed upon budget.

Wl U_DAN Proposed Quality Assurance Program (QA/QC)
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EXHIBIT "B"
SPECIAL REQUIREMENTS
(Superseding Contract Boilerplate)

Section 1.10 - Additional Services — A contingency of 20% has been requested in the event
additional meetings are requested and/or additional costs are incurred during the Proposition 218
process.

Section 1.7  Warranty — excluded — not applicable to professional services
Section 1.8 — Prevailing wages — excluded — not applicable to professional services

Section 2.4 — Invoices — Invoices will be submitted monthly based on percentage of project
completed.

Section 5.4 — Performance Bond — excluded - not applicable to professional services
Section 5.5 — “Surety” and reference to Section 5.4 — not applicable
Section 7.3 — Retention — not applicable to professional services

Section 7.7 — liquidated damages — not applicable to professional services



EXHIBIT “C”
COMPENSATION

See attached



Fee Schedule

Based on the described work plan, we propose a not-fo-exceed fixed price fee of $58,963. The table below
provides a breakdown of this fee by task and project team member.

C.'lrslsﬁer' J. Varnes "T. Thrasﬁéf J McGarvey” 7
Project Task Financial  Tech Advisor
Manager

Scope of Services
Task 1: Prnject Kmk-oﬁ Meeflng, Data Gathermg and Study Prepuraﬂnn R
Task 1.A: Data Evaluation and Validation

BT Y e L
10 BO§ 1,155

Task 2 Water and Reclaimed Waier Rate Study | o . BRI L B R
Task 2.A: Consumption Analysis 1.0 8.0 16.0 2.0 270 § 3,600

Task 2.8: Revenue Requirements Analysis 1.0 8.0 16.0 2.0 270 3.600
Task 2.C: Baseline Analysis 20 8.0 16.0 2.5 2840 3,810
Task 2.D: Cost Analysis - Scenario Building (includes mestling w/ Task 3.0} 30 10.0 12.0 3.0 2840 4,085
Task 2.£: Cost of Sendce Analysis 1.0 8.0 14.0 05 235 3,088
Task 2.F: Rate Design Analysis and Update (ncludes meating w/ Task 3.F) 3.0 10.0 14.0 38 30.0 4,305

Task 3: Wastewater Rate Study -+ i
Task 3.A: Detemsing Discharge Charactenstlcs and Leadings 1.0 3.0 8.0 290 120 % 1,725

Task 3.B: Cost Projection Analysis 1.0 3.0 6.0 1.0 11.0 1,530
Task 3.C; Revenue Reguirements Analysis 1.0 4.0 8.0 2.8 150 2,100
Task 3.D: Scenaric Planning (GUIDE Walk-threugh} (inciudes meeling w/ Task 2.0) 3.0 6.0 8.0 29 190 2,830
Task 3.E: Cost Distributien to Billable Parameters 1.0 4.0 8.0 1.9 14.0 1,905
Task 3.F: Sewer Rate Design Analysis and Update {includes meeting w/ Task 2.F} 3.0 6.0 8.0 38 200 3,025
Task 4: Reclalmed Water Impact Feas E
Task 4.A: Discuss Potential Fea Methodslogy and Policy Issues 1.0 2.0 1.0 1.9 50 $ 825
Task 4.8: Existing Development and Future Growth 1.0 20 - 1.4 4.0 715
Task 4.C: Facility Standards 1.0 2.0 - 1.0 4.0 715
Task 4.0: Facilitios Needs and Costs 1.0 2.0 3.8 1.0 7.0 1,045
Task b; Communleating the Results (includes presentation meeting) i i il 4.0 8.0 e 8.0 50| 250 3,935

Tagk 8: Development of Utility Bedehmark Comparisons & CEREQETEIEIA) BAAR0 2140

ire and Document Rate Recommernidai

Task 8: Customized Rate Model = Preparation, Tralning and Dellvery ;im0 T AR T 8D

Task 9: Preposition 218 Procedural Requiremonts AR e

Subtolals:

126.0 - 0H 45,5 407,60 6B963

»  Qur fee includes all direct expenses associated with the project.
= Additional meetings may be requested at a fixed fee of $1,950 per meeting.
»  We will invoice the City monthly based on percentage of project completed.

Wl LLDAN Fee Schedule
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Hourly Rates
Additional services may be authorized by the City and will be billed at our then-current hourly overhead consuiting
rates. Our current hourly rates are listed below.

WI LLDAN Fee Schedule
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EXHIBIT "D"
SCHEDULE OF PERFORMANCE

Sece attached Project Schedule

The Contract Officer may approve extensions for performance of the services in accordance with
Section 3.2.
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CITY COUNCIL

DATE: October 8, 2013
TO: City Council
FROM: Zai Abu Bakar, Community Development Director

SUBJECT: Resolution No. 2013-88, “Approving the Award of a Professional Services
Agreement to The Romo Planning Group, Inc. for Ranche San Gorgonio
Project Manager Services”

RECOMMENDATION: Adopt Resolution No 2013-88 awarding a Professional Services
Agreement to The Romo Planning Group, Inc. of Covina, California, in an amount “Not to Exceed”
$60,480.00 for Rancho San Gorgonio Project Manager Services,

BACKGROUND: The City of Banning recently received an application from Rancho San
Gorgonio, LLC. to develop a master plan community called “Rancho San Gorgonio (RSG)”.
The property is approximately 849 acres and is located on the south side of Westward Avenue
between Sunset Avenue and San Gorgonio Avenue/Highway 243. One hundred sixty one acres
(161) are located within the City’s Sphere of Influence area but are within the County of
Riverside and will require annexation to the City of Banning’s corporate boundaries.

The RSG Specific Plan includes a proposal to develop 3,573 dwelling units, 188.5 acres of parks
and trails and a 10-acre neighborhood commercial center. The 3,573 dwelling units are broken
down into: 2,067 units for low density residential (1,264 units non-age restricted and 803 units
for age restricted) and 1,506 units for high density. The entitlement approval associated with the
project includes the draft and final environmental impact report, General Plan and Zoning
Ordinance amendments to change the land use designations from the various zoning designations
to Rancho San Gorgonio Specific Plan, land annexation incorporation, approval of Water Supply
Assessment, Development Agreement, Design Review, and Tentative Map No. 36586.
Therefore, due to lack of staffing, the City management staff determined that it is best to retain a
contract planner to manage the entitlement processing for Rancho San Gorgonio Specific Plan
and the preparation of an environmental impact report for the project.

On June 6, 2013, staff released the Request for Proposal (RFP) for a Project Manager to manage
this project with responses due on July 18, 2013. The City received four responses from the
following consultants:

Pruane Morita Planmng and Environmental;
P3 Services;

PZL, Inc.; and,

The Romo Planning Group.

Interviews with the consultants were held on August 27, 2013. Based on selection criteria

Vid



Interviews with the consultants were held on August 27, 2013. Based on selection criteria
including experience, qualifications, references, approach and understanding, schedule and costs,
The Romo Planning Group was determined to be the most qualified responsive proposer.

The scope of work in the attached Professional Services Agreement outlines the Project
Manager’s responsibility for overseeing the preparation of the Rancho San Gorgonio Specific
Plan, as well as, the consultants who will prepare the environmental impact report for the project.
The Project Manager is also responsible for making sure that the EIR complies with the various
timelines and review process in accordance with CEQA Guidelines including the filing of the
various notices with the State and the County. In addition, the Project Manager will process all
of the project entitlement applications through the public review process including the public
hearing before the Planning Commission and City Council.

FISCAL. DATA: Professional services provided by The Romo Planning Group, Inc. in regard to
the abovementioned services will be funded by Rancho San Gorgonio, LLC in the amount of
$60,480.00, Account No. 002-0000-222.30-35 (Rancho San Gorgonio — Planning).

REVIEWED BY:

i O At
“7ai Abu Bakfr " Idite Overholt,
Community Development Director eputy City Manager /
Administrative Services Director
APPROVED BY:
e /{ Y g

e

~ Andrew J, Takata
City Manager

Attachments:

1. Draft Resolution No. 2013-88
2. Draft Professional Services Agreement dated October 9, 2013




ATTACHMENT 1

CITY COUNCIL RESOLUTION NO. 2013-88




RESOLUTION NO. 2013-88

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BANNING,
CALIFORNIA APPROVING THE AWARD OF A PROFESSIONAL SERVICES
AGREEMENT TO THE ROMO PLANNING GROUP, INC. FOR RANCHO SAN
GORGONIO PROJECT MANAGER SERVICES

WHERFEAS, the City of Banning received a development application from Rancho San
Gorgonio, LLC. for the development of a master plan community called, “Rancho San Gorgonio
(RSG)”; and

WHEREAS, the RSG development is proposed on an 849 acre property which is located
on the south side of Westward Avenue between Sunset Avenue and San Gorgonio
Avenue/Highway 243; and

WHEREAS, due to lack of staffing to manage and oversee a large development project
including the preparation of the environmental impact repott and to process the entitlement of the
above-mentioned project, the City Management staff determined that it is best to hire a contract
planner to be a Project Manager to manage the project; and

WHEREAS, on June 6, 2013, staff released the Request for Proposal (RFP) for a Project
Manager with responses due on July 18, 2013; and

WHEREAS, the City received four responses from the following consultants: Duane
Morita Planning and Environmental; P3 Services; PZL, Inc. and The Romo Planning Group,
Inc.; and

WHEREAS, interviews with the consultants were held on August 27, 2013 and based on
selection criteria including experience, qualifications, references, approach and understanding,
schedule and costs, The Romo Planning Group, Inc. was determined to be the most qualified
responsive proposer; and

WHEREAS, the scope of work outlines the Project Manager’s responsibility for
managing the entitlements of the project and carrying it through the public hearing process and
overseeing the preparation of the Specific Plan and consultants who will prepare the
environmental impact report (EIR) and making sure that the EIR complies with the various
timelines and review process in accordance with CEQA Guidelines including filing of the
various notices with the State and the County; and

WHEREAS, professional services provided by The Romo Planning Group, In¢. in regard

to the abovementioned services will be funded by Rancho San Gorgonio, LLC in the amount of
$60,480.00.

Reso. 2013-88 /@ 7




NOW THEREFORE, the City Council of the City of Banning does hereby find,
determine, and resolve as follows:

SECTION 1. The Council approves the award of the Professional Services Agreement to The
Romo Planning Group, Inc. of Covina, California for Rancho San Gorgonio Project Manager
Services.

SECTION 2. The Administrative Services Director is authorized to make necessary
appropriations and account transfers to fund this agreement and appropriate funds deposited by
Rancho San Gorgonio, LLC. for the purpose of funding the said Professional Services
Agreement.

SECTION 3. The City Manager is authorized to execute the contract agreement with The Romo

Planning Group, Inc. of Covina, California. This authorization will be rescinded if the contract
agreement is not executed by the parties within ninety (90) days of the date of this resolution.

PASSED, APPROVED AND ADOPTED this 8th day of October, 2013.

Deborah Franklin, Mayor
City of Banning

ATTEST:

Marie Calderon, City Clerk
City of Banning, California

APPROVED AS TO FORM
AND LEGAL CONTENT:

David I. Aleshire, City Attorney
Aleshire & Wynder, LLP

Reso. 2013-88 /ég




CERTIFICATION:

I, Marie Calderon, City Clerk of the City of Banning, California, do hereby certify that the
foregoing Resolution No. 2013-88 was duly introduced and adopted at a regular meeting of the
City Council of the City of Banning, held on the gt day of October, 2013, by the following vote,
to wit:

AYES:

NOES:

ABSENT:

ABSTAIN:

Marie Calderon, City Clerk
City of Banning, California

Reso. 2013-88 /é?



ATTACHMENT 2

PROFESSIONAL SERVICES AGREEMENT
BETWEEN THE CITY OF BANNING AND THE ROMO
PLANNING GROUP, INC.
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CONTRACT SERVICES AGREEMENT FOR RANCHO SAN
GORGONIO PROJECT MANAGER

By and Between

THE CITY OF BANNING,
A MUNICIPAL CORPORATION

and

THE ROMO PLANNING GROUP, INC.

DOCS-#150420-v1- -1-
(Contract) Romo_Planninng_Group (2) 9-17-13
Final
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AGREEMENT FOR CONTRACT SERVICES
BETWEEN
THE CITY OF BANNING, CALIFORNIA
AND
THE ROMO PLANNING GROUP, INC.
FOR RANCHO SAN GORGONIO PROJECT MANAGER

THIS AGREEMENT FOR CONTRACT SERVICES (herein“ Agreement”) is made and
entered into this 9™ day of October, 2013 by and between the City of Banning, a municipal
corporation (“City”) and The Romo Planning Group, Inc., a California corporation (“Consultant”
or “Contractor”). City and Consultant are sometimes hereinafter individually referred to as
“Party” and hereinafter collectively referred to as the “Parties.”. (The term Consultant includes
professionals performing in a consulting capacity.)

RECITALS

A. City has sought, by issuance of a Request for Proposals or Invitation for Bids, the
performance of the services defined and described particularly in Article 1 of this Agreement,

B. Consultant, following submission of a proposal or bid for the performance of the
services defined and described particularly in Article 1 of this Agreement, was selected by the
City to perform those services.

C. Pursuant to the City of Banning’s Municipal Code, City has authority to enter into
this Agreement Services Agreement and the City Manager has authority to execute this
Agreement.

D. The Parties desire to formalize the selection of Consultant for performance of
those services defined and described particularly in Article 1 of this Agreement and desire that
the terms of that performance be as particularly defined and described herein.

OPERATIVE PROVISIONS

NOW, THEREFORE, in consideration of the mutual promises and covenants made by
the Parties and contained herein and other consideration, the value and adequacy of which are
hereby acknowledged, the parties agree as follows:

ARTICLE 1. SERVICES OF CONSULTANT

1.1 Scope of Services.

In compliance with all terms and conditions of this Agreement, the Consultant shall
provide those services specified in the “Scope of Services” attached hereto as Exhibit “A” and
incorporated herein by this reference, which services may be referred to herein as the “services”
or “work” hereunder. As a material inducement to the City entering into this Agreement,
Consultant represents and warrants that it has the qualifications, experience, and facilities

necessary to properly perform the services required under this Agreement in a thorough,
DOCS#150420-v1- -2 -
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competent, and professional manner, and is experienced in performing the work and services
contemplated herein. Consultant shall at all times faithfully, competently and to the best of its
ability, experience and talent, perform all services described herein. Consultant covenants that it
shall follow the highest professional standards in performing the work and services required
hereunder and that all materials will be of good quality, fit for the purpose intended. For
purposes of this Agreement, the phrase “highest professional standards” shall mean those
standards of practice recognized by one or more first-class firms performing similar work under
similar circumstances.

1.2 Consultant’s Proposal.

The Scope of Service shall include the Consultant’s scope of work or bid which shall be
incorporated herein by this reference as though fully set forth herein. In the event of any
inconsistency between the terms of such proposal and this Agreement, the terms of this
Agreement shall govern,

13 Compliance with Law.

Consultant shall keep itself informed concerning, and shall render all services hereunder
in accordance with all ordinances, resolutions, statutes, rules, and regulations of the City and any
Federal, State or local governmental entity having jurisdiction in effect at the time service is
rendered.

i4d Licenses. Permits. Fees and Assessments.

Consultant shall obtain at its sole cost and expense such licenses, permits and approvals
as may be required by law for the performance of the services required by this Agreement.
Consultant shall have the sole obligation to pay for any fees, assessments and taxes, plus
applicable penalties and interest, which may be imposed by law and arise from or are necessary
for the Consultant’s performance of the services required by this Agreement, and shall
indemnify, defend and hold harmless City, its officers, employees or agents of City, against any
such fees, assessments, taxes penalties or interest levied, assessed or imposed against City
hereunder.

1.5 Familiarity with Work.

By executing this Agreement, Consultant warrants that Consultant (i) has thoroughly
investigated and considered the scope of services to be performed, (ii) has carefully considered
how the setvices should be performed, and (iii) fully understands the facilities, difficulties and
restrictions attending performance of the services under this Agreement. If the services involve
work upon any site, Consultant warrants that Consultant has or will investigate the site and is or
will be fully acquainted with the conditions there existing, prior to commencement of services
hereunder. Should the Consultant discover any latent or unknown conditions, which will
materially affect the performance of the services hereunder, Consultant shall immediately inform
the City of such fact and shall not proceed except at City’s risk until written instructions are
received from the Contract Officer.

DOCS-#150420-v1- -3-
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1.6 Care of Work.

The Consultant shall adopt reasonable methods during the life of the Agreement fo
furnish continuous protection to the work, and the equipment, materials, papers, documents,
plans, studies and/or other components thereof to prevent losses or damages, and shall be
responsible for all such damages, to persons or property, until acceptance of the work by City,
except such losses or damages as may be caused by City’s own negligence.

1.7 Warranty.

Consultant warrants all Work under the Agreement (which for purposes of this Section
shall be deemed to include unauthorized work which has not been removed and any
non-conforming materials incorporated into the Work) to be of good quality and free from any
defective or faulty material and workmanship. Consultant agrees that for a period of one year (or
the period of time specified elsewhere in the Agreement or in any guarantee or warranty provided
by any manufacturer or supplier of equipment or materials incorporated into the Work,
whichever is later) after the date of final acceptance, Consultant shall within ten (10) days after
being notified in writing by the City of any defect in the Work or non-conformance of the Work
to the Agreement, commence and prosecute with due diligence all Work necessary to fulfill the
terms of the warranty at his sole cost and expense. Consultant shall act sooner as requested by
the City in response to an emergency. In addition, Consultant shall, at its sole cost and expense,
repair and replace any portions of the Work (or work of other Consultants) damaged by its
defective Work or which becomes damaged in the course of repairing or replacing defective
Work, For any Work so corrected, Consultant's obligation hereunder to correct defective Work
shall be reinstated for an additional one year period, commencing with the date of acceptance of
such corrected Work. Consultant shall perform such tests as the City may require to verify that
any cofrective actions, including, without limitation, redesign, repairs, and replacements comply
with the requirements of the Agreement. All costs associated with such corrective actions and
testing, including the removal, replacement, and reinstitution of equipment and materials
necessary to gain access, shall be the sole responsibility of the Consultant. All warranties and
guaraniees of subcontractors, suppliers and manufacturers with respect to any portion of the
Work, whether express or implied, are deemed to be obtained by Consultant for the benefit of the
City, regardless of whether or not such warranties and guaranteces have been transferred or
assigned to the City by separate agreement and Consultant agrees to enforce such warranties and
guaraniees, if necessary, on behalf of the City. In the event that Consultant fails to perform its
obligations under this Section, or under any other warranty or guaranty under this Agreement, to
the reasonable satisfaction of the City, the City shall have the right to correct and replace any
defective or non-conforming Work and any work damaged by such work or the replacement or
correction thereof at Consultant's sole expense. Consultant shall be obligated to fully reimburse
the City for any expenses incurred hereunder upon demand. This provision may be waived in
Bxhibit “B” if the services hereunder do not include construction of any improvements or the
supplying of equipment or materials.

1.8 Prevailing Wages.

Consultant is aware of the requirements of California Labor Code Section 1720, et seq.,
and 1770, et seq., as well as California Code of Regulations, Title 8, Section 1600, et seq.,
(“Prevailing Wage Laws”), which require the payment of prevailing wage rates and the
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performance of other requirements on “Public Works” and “Maintenance” projects. If the
Services are being performed as part of an applicable “Public Works™ or “Maintenance” project,
as defined by the Prevailing Wage Laws, and if the total compensation is $1,000 or more,
Consultant agrees to fully comply with such Prevailing Wage Laws. City shall provide
Consultant with a copy of the prevailing rates of per diem wages in effect at the commencement
of this Agreement. Consultant shall make copies of the prevailing rates of per diem wages for
each crafi, classification or type of worker needed to execute the Services available to interested
parties upon request, and shall post copies at the Consultant’s principal place of business and at
the project site. Consultant shall defend, indemnify and hold the City, its elected officials,
officers, employees and agents free and harmless from any claim or liability arising out of any
failure or alleged failure to comply with the Prevailing Wage Laws.

1.9 Further Responsibilities of Parties.

Both parties agree to use reasonable care and diligence to perform their respective
obligations under this Agreement. Both parties agree to act in good faith to execute all
instruments, prepare all documents and take all actions as may be reasonably necessary to catry
out the purposes of this Agreement. Unless hereafter specified, neither party shall be responsible
for the service of the other.

1.10  Additional Services.

City shall have the right at any time during the performance of the services, without
invalidating this Agreement, {o order extra work beyond that specified in the Scope of Services
or make changes by altering, adding to or deducting from said work. No such extra work may be
undertaken unless a written order is first given by the Contract Officer to the Consultant,
incorporating therein any adjustment in (i) the Agreement Sum, and/or (ii) the time to perform
this Agreement, which said adjustments are subject to the written approval of the Consultant,
Any increase in compensation of up to five percent (5%) of the Agreement Sum or $25,000,
whichever is less; or in the time to perform of up to one hundred eighty (180) days may be
approved by the Contract Officer, Any greater increases, taken either separately or cumulatively
must be approved by the City. It is expressly understood by Consultant that the provisions of this
Section shall not apply to services specifically set forth in the Scope of Services or reasonably
contemplated therein. Consultant hereby acknowledges that it accepts the risk that the services to
be provided pursuant to the Scope of Services may be more costly or time consuming than
Consultant anticipates and that Consultant shall not be entitled to additional compensation
therefor,

1.11  Special Requirements.

Additional terms and conditions of this Agreement, if any, which are made a part hereof
are set forth in the “Special Requirements” attached herefo as Exhibit “B” and incorporated
herein by this reference. In the event of a conflict between the provisions of Exhibit “B” and any
other provisions of this Agreement, the provisions of Exhibit “B” shall govern.
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ARTICLE 2, COMPENSATION AND METHOD OF PAYMENT,
2.1 Contract Sum.

Subject to any limitations set forth in this Agreement, City agrees to pay Consultant the
amounts specified in the “Schedunle of Compensation” attached hereto as Exhibit “C” and
incorporated herein by this reference. The total compensation, including reimbursement for
actual expenses, shall not exceed Sixty Thousand Four Hundred Eighty Dollars ($60,480.00) (the
“Contract Sum”), unless additional compensation is approved pursuant to Section 1.10.

2.2 Method of Compensation.

The method of compensation may include: (i) a lump sum payment upon completion, {ii)
payment in accordance with specified tasks or the percentage of completion of the services, (iii}
payment for time and materials based upon the Consultant’s rates as specified in the Schedule of
Compensation, provided that time estimates are provided for the performance of sub tasks, but
not exceeding the Contract Sum or (iv) such other methods as may be specified in the Schedule
of Compensation.

2.3 Reimbursable Expenses.

Compensation may include reimbursement for actual and necessary expenditures for
reproduction costs, telephone expenses, and travel expenses approved by the Contract Officer in
advance, or actual subcontractor expenses if an approved subcontractor pursuant to Section 4.5,
and only if specified in the Schedule of Compensation. The Contract Sum shall include the
attendance of Consultant at all project meetings reasonably deemed necessary by the City.
Coordination of the performance of the work with City is a critical component of the services. If
Consultant is required to attend additional meetings to facilitate such coordination, Consultant
shall not be entitled to any additional compensation for attending said meetings.

2.4 Invoices.

Each month Consultant shall furnish to City an original invoice for all work performed
and expenses incurred during the preceding month in a form approved by City’s Director of
Finance. The invoice shall detail charges for all necessary and actual expenses by the following
categories: labor (by sub-category), travel, materials, equipment, supplies, and sub-coniractor
contracts. Sub-contractor charges shall also be detailed by such categories.

City shall independently review each invoice submitted by the Consultant to determine
whether the work performed and expenses incurred are in compliance with the provisions of this
Agreement. Except as to any charges for work performed or expenses incurred by Consultant
which are disputed by City, or as provided in Section 7.3. City will use its best efforts to cause
Consultant to be paid within forty-five (45) days of receipt of Consultant’s correct and
undisputed invoice. In the event any charges or expenses are disputed by City, the original
invoice shall be returned by City to Consultant for correction and resubmission.
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2.5 Waiver,

Payment to Consultant for work performed pursuant to this Agreement shall not be
deemed to waive any defects in work performed by Consultant.

ARTICLE 3. PERFORMANCE SCHEDULE

3.1 Time of Essence.

Time is of the essence in the performance of this Agreement.

3.2 Schedule of Performance.

Consultant shall commence the services pursuant to this Agreement upon receipt of a
written notice to proceed and shall perform all services within the time period(s) established in
the “Schedule of Performance™ attached hereto as Exhibit “D” and incorporated herein by this
reference. When requested by the Consultant, extensions to the time period(s) specified in the
Schedule of Performance may be approved in writing by the Contract Officer but not exceeding
one hundred eighty (180) days cumulatively.

3.3 Force Majeure.

The time period(s) specified in the Schedule of Performance for performance of the
services rendered pursuant to this Agreement shall be extended because of any delays due to
unforesceable causes beyond the control and without the fault or negligence of the Consultant,
including, but not restricted to, acts of God or of the public enemy, unusually severe weather,
fires, earthquakes, floods, epidemics, quarantine restrictions, riots, strikes, freight embargoes,
wars, litigation, and/or acts of any governmental agency, including the City , if the Consuitant
shall within ten (10) days of the commencement of such delay notify the Contract Officer in
writing of the causes of the delay. The Contract Officer shall ascertain the facts and the extent of
delay, and extend the time for performing the services for the period of the enforced delay when
and if in the judgment of the Contract Officer such delay is justified. The Contract Cfficer’s
determination shall be final and conclusive upon the parties to this Agreement. In no event shall
Consultant be entitled to recover damages against the City for any delay in the performance of
this Agreement, however caused, Consultant’s sole remedy being extension of the Agreement
pursuant to this Section.

34 Inspection and Final Acceptance.

City may inspect and accept or reject any of Consultant’s work under this Agreement,
gither during performance or when completed. City shall reject or finally accept Consultant’s
work within forth five (45) days after submitted to City. City shall accept work by a timely
written acceptance, otherwise work shall be deemed to have been rejected. City’s acceptance
shall be conclusive as to such work except with respect to latent defects, fraud and such gross
mistakes as amount to fraud. Acceptance of any work by City shall not constitute a waiver of
any of the provisions of this Agreement including, but not limited to, Articles 1 and 5, pertaining
to indemnification and insurance, respectively.
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35 Term.

Unless earlier teriminated in accordance with Article 7 of this Agreement, this Agreement
shall continue in full force and effect until completion of the services but not exceeding one (1)
years from the date hereof, except as othetrwise provided in the Schedule of Performance (Exhibit

“'D’!).
ARTICLE 4, COORDINATION OF WORK

4.1 Representatives and Personnel of Consultant.

The following principals of Consultant (Principals) are hereby designated as being the
principals and representatives of Consultant anthorized to act in its behalf with respect to the
work specified herein and make all decisions in connection therewith:

Ernest Perea Project Manager
(Name) (Title)
Tracvi Nelson Principal Planner
(Name) (Title)

It is expressly understood that the experience, knowledge, capability and reputation of the
foregoing principals were a substantial inducement for City to enter into this Agreement.
Therefore, the foregoing principals shall be responsible during the term of this Agreement for
directing all activities of Consultant and devoting sufficient time to personally supervise the
services hereunder. All personnel of Consultant, and any authorized agents, shall at all times be
under the exclusive direction and control of the Principals. For purposes of this Agreement, the
foregoing Principals may not be replaced nor may their responsibilities be substantially reduced
by Consultant without the express written approval of City. Additionally, Consultant shall make
every reasonable effort to maintain the stability and continuity of Consultant’s staff and
subcontractors, if any, assigned to perform the services required under this Agreement.
Consultant shall notify City of any changes in Consultant’s staff and subcontractors, if any,
assigned to perform the services required under this Agreement, prior to and during any such
performance.

472 Status of Consultant.

Consultant shall have no authority to bind City in any manner, or to incur any obligation,
debt or liability of any kind on behalf of or against City, whether by contract or otherwise, unless
such authority is expressly conferred under this Agreement or is otherwise expressly conferred in
writing by City. Consultant shall not at any time or in any manner represent that Consultant or
any of Consultant’s officers, employees, or agents are in any manner officials, officers,
employees or agents of City. Neither Consultant, nor any of Consultant’s officers, employees or
agents, shall obtain any rights to retirement, health care or any other benefits which may
otherwise accrue to City’s employees. Consultant expressly waives any claim Consultant may
have to any such rights. '
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4.3 Contract Officer.

The Contract Officer shall be such person as may be designated by the City Manager of
City. It shall be the Consultant’s responsibility to assure that the Contract Officer is kept
informed of the progress of the performance of the services and the Consultant shall refer any
decisions which must be made by City to the Contract Officer. Unless otherwise specified
herein, any approval of City required hereunder shall mean the approval of the Contract Officer.
The Contract Officer shall have authority, if specified in writing by the City Manager, to sign all
documents on behalf of the City required hereunder to carry out the terms of this Agreement.

4.4 Independent Consultant.

Neither the City nor any of its employees shall have any control over the manner, mode or
means by which Consultant, its agents or employees, perform the services required herein, except
as otherwise set forth herein. City shall have no voice in the selection, discharge, supervision or
control of Consultant’s employees, servants, representatives or agents, or in fixing their number,
compensation or hours of service. Consultant shall perform all services required herein as an
independent Consultant of City and shall remain at all times as to City a wholly independent
Consultant with only such obligations as are consistent with that role. Consultant shall not at any
time or in any manner represent that it or any of its agents or employees are agents or employees
of City. City shall not in any way or for any purpose become or be deemed to be a partner of
Consultant in its business or otherwise or a joint venturer or a member of any joint enterprise
with Consultant.

4.5 Prohibition Against Subcontracting or Assighment.

The experience, knowledge, capability and reputation of Consultant, its principals and
employees were a substantial inducement for the City to enter into this Agreement. Therefore,
Consultant shall not contract with any other entity to perform in whole or in part the services
required hereunder without the express written approval of the City . In addition, neither this
Agreement nor any interest herein may be transferred, assigned, conveyed, hypothecated or
encumbeted voluntarily or by operation of law, whether for the benefit of creditors or otherwise,
without the prior written approval of City . Transfers restricted hereunder shall include the
transfer to any person or group of persons acting in concert of more than twenty five percent
(25%) of the present ownership and/or control of Consultant, taking all transfers into account on
a cumulative basis. In the event of any such unapproved transfer, including any bankruptcy
proceeding, this Agreement shall be void. No approved transfer shall release the Consultant or
any surety of Consultant of any liability hereunder without the express consent of City .

DOCS-#150420-v1- -9
{Coniract) Romo Planninng Group (2) 9-17-13
Final

/7

~



ARTICLE 5. INSURANCE, INDEMNIFICATION AND BONDS

5.1 Insurance Coverages.

The Consultant shall procure and maintain, at its sole cost and expense, in a form and content
satisfactory to City, during the entire term of this Agreement including any extension thercof, the
following policies of insurance which shall cover all elected and appointed officers, employees
and agents of City:

(a) Comprehensive General Liability Insurance (Occurrence Form CGO001 or
equivalent). A policy of comprehensive general liability insurance written on a per occurrence
basis for bodily injury, personal injury and property damage. The policy of insurance shall be in
an amount not less than $1,000,000.00 per occurrence or if a general aggregate limit is used,
cither the general aggregate Timit shall apply separately to this contract/location, or the general
aggregate limit shall be twice the occurrence limit.

(b)  Worker’s Compensation Insurance. A policy of worker’s compensation
insurance in such amount as will fully comply with the laws of the State of California and which
shall indemnify, insure and provide legal defense for both the Consultant and the City against any
loss, claim or damage arising from any injuries or occupational diseases occurring to any worker
employed by or any persons retained by the Consultant in the course of carrying out the work or
services contemplated in this Agreement.

(¢)  Automotive Insurance (Form CA 0001 (Ed 1/87) including “any auto” and
endorsement CA 0025 or equivalent). A policy of comprehensive automobile liability insurance
wiitten on a per occurrence for bodily injury and property damage in an amount not less than
$1,000,000. Said policy shall include coverage for owned, non-owned, leased and hired cars.

(d) Professional Liability. Professional liability insurance appropriate to the
Consultant’s profession. This coverage may be written on a “claims made” basis, and must
include coverage for contractual liability. The professional liability insurance required by this
Agreement must be endorsed to be applicable to claims based upon, arising out of or related to
services performed under this Agreement. The insurance must be maintained for at least 5
consecutive years following the completion of Consultant’s services or the termination of this
Agreement. During this additional 5-year period, Consultant shall annually and upon request of
the City submit written evidence of this continuous coverage.

(e) Additional Insurance. Policies of such other insurance, as may be required
in the Special Requirements.

5.2 General Insurance Requirements.

All of the above policies of insurance shall be primary insurance and shall name the City,
its elected and appeinted officers, employees and agents as additional insureds and any insurance
maintained by City or its officers, employees or agents shall apply in excess of, and not
contribute with Consultant’s insurance. The insurer is deemed hereof to waive all rights of
subrogation and contribution it may have against the City, its officers, employees and agents and
their respective insurers. All of said policies of insurance shall provide that said insurance may

DOCS-#150420-v1- -10 -
(Contract} Romo_Planninng_Group (2} 9-17-13
Final




not be amended or cancelled by the insurer or any party hereto without providing thirty (30) days
prior written notice by certified mail return receipt requested to the City. In the event any of said
policies of insurance are cancelled, the Consultant shall, prior to the cancellation date, submit
new evidence of insurance in conformance with Section 5.1 to the Contract Officer. No work or
services under this Agreement shall commence until the Consultant has provided the City with
Certificates of Insurance or appropriate insurance binders evidencing the above insurance
coverages and said Certificates of Insurance or binders are approved by the City. City reserves
the right to inspect complete, certified copies of all required insurance policies at any time. Any
failure to comply with the reporting or other provisions of the policies including breaches or
warranties shall not affect coverage provided to City.

All certificates shall name the City as additional insured (providing the appropriate
endorsement) and shall conform to the following “cancellation™ notice:

CANCELLATION:

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
THE EXPIRATION DATED THEREOF, THE ISSUING COMPANY SHALL MAIL
THIRTY (30)-DAY ADVANCE WRITTEN NOTICE TO CERTIFICATE HOLDER
NAMED HEREIN.

[to be initialed]

Agent Initials

City, its respective elected and appointed officers, directors, officials, employees, agents
and volunteers are to be covered as additional insureds as respects: liability arising out of
activities Consultant performs; products and completed operations of Consultant; premises
owned, occupied or used by Consultant; or automobiles owned, leased, hired or borrowed by
Consultant. The coverage shall contain no special limitations on the scope of protection afforded
to City, and their respective elected and appointed officers, officials, employees or volunteers.
Consultant’s insurance shall apply separately to each insured against whom claim is made or suit
is brought, except with respect to the limits of the insurer's liability.

Any deductibles or self-insured retentions must be declared to and approved by City. At
the option of City, either the insurer shall reduce or eliminate such deductibles or self-insured
retentions as respects City or its respective elected or appointed officers, officials, employees and
volunteers or the Consultant shall procure a bond guaranteeing payment of losses and related
investigations, claim administration, defense expenses and claims. The Consultant agrees that
the requirement to provide insurance shall not be construed as limiting in any way the extent to
which the Consultant may be held responsible for the payment of damages to any persons or
property resulting from the Consultant’s activities or the activities of any person or persons for
which the Consultant is otherwise responsible nor shall it limit the Consultant’s indemnification
liabilities as provided in Section 5.3.

In the event the Consultant subcontracts any portion of the work in compliance with
Section 4.5 of this Agreement, the contract between the Consultant and such subcontractor shall
require the subcontractor to maintain the same policies of insurance that the Consultant is
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required to maintain pursuant to Section 5.1, and such certificates and endorsements shall be
provided to City.

5.3 Indemnification.

To the full extent permitted by law, Consultant agrees to indemnify, defend and hold
harmless the City, its officers, employees and agents (“Indemnified Parties™) against, and will
hold and save them and each of them harmless from, any and all actions, either judicial,
administrative, arbitration or regulatory claims, damages to persons or property, losses, costs,
penalties, obligations, errors, omissions or liabilities whether actual or threatened (herein “claims
or liabilities™) that may be asserted or claimed by any person, firm or entity arising out of or in
connection with the negligent performance of the work, operations or activities provided herein
of Consultant, its officers, employees, agents, subcontractors, or invitees, or any individual or
entity for which Consultant is legally liable (“indemnors™), or arising from Consultant’s reckless
or willful misconduct, or arising from Consultant’s indemnors’ negligent performance of or
failure to perform any term, provision, covenant or condition of this Agreement, and in
connection therewith;

(a) Consultant will defend any action or actions filed in connection with any
of said claims or liabilities and will pay all costs and expenses, including legal costs and
attorneys’ fees incurred in connection therewith;

(b) Consultant will promptly pay any judgment rendered against the City, its
officers, agents or employees for any such claims or liabilities arising out of or in connection
with the negligent performance of or failure to perform such work, operations or activities of
Consultant hereunder; and Consultant agrees to save and hold the City, its officers, agents, and
employees harmless therefrom;

(c) In the event the City, its officers, agents or employees is made a party to
any action or proceeding filed or prosecuted against Consultant for such damages or other claims
arising out of or in connection with the negligent performance of or failure to perform the work,
operation or activities of Consultant hereunder, Consultant agrees to pay to the City, its officers,
agents or employees, any and all costs and expenses incurred by the City, its officers, agents or
employees in such action or proceeding, including but not limited to, legal costs and attorneys’
fees.

Consultant shall incorporate similar, indemnity agreements with its subcontractors and if
it fails to do so Consultant shall be fully responsible to indemnify City hereunder therefore, and
failure of City to monitor compliance with these provisions shall not be a waiver hereof. This
indemnification includes claims or liabilities arising from any negligent or wrongful act, error or
omission, or reckless or willful misconduct of Consultant in the performance of professional
services hereunder. The provisions of this Section do not apply to claims or liabilities occurring
as a result of City’s sole negligence or willful acts or omissions, but, to the fullest extent
permitted by law, shall apply to claims and liabilities resulting in part from City’s negligence,
except that design professionals’ indemnity hereunder shall be limited to claims and liabilities
arising out of the negligence, recklessness or willful misconduct of the design professional, The
indemnity obligation shall be binding on successors and assigns of Consultant and shall survive
termination of this Agreement.

DOCS-#150420-v1- -12-

{Contract)_Romo_Planninng Group {2) 9-17-13
Final

/67~




5.4 Performance Bond.

Concurrently with execution of this Agrecement, and if required in Exhibit “B”,
Consultant shall deliver to City performance bond in the sum of the amount of this Agreement, in
the form provided by the City Clerk, which secures the faithful performance of this Agreement.
The bond shall contain the original notarized signature of an authorized officer of the surety and
affixed thereto shall be a certified and current copy of his power of attorney. The bond shall be
unconditional and remain in force during the entire term of the Agreement and shall be null and
void only if the Consultant promptly and faithfully performs all terms and conditions of this
Agreement,

5.5 Sufficiency of Insurer or Surety.

Insurance or bonds required by this Agreement shall be satisfactory only if issued by
companies qualified to do business in California, rated “A” or betier in the most recent edition of
Best Rating Guide, The Key Rating Guide or in the Federal Register, and only if they are of a
financial category Class VII or better, unless such requirements are waived by the Risk Manager
of the City due to unique circumstances. If this Agreement continues for more than 3 years
duration, or in the event the Risk Manager of City (“Risk Manager™) determines that the work or
services to be performed under this Agreement creates an increased or decreased risk of loss to
the City, the Consultant agrees that the minimum limits of the insurance policies and the
performance bond required by Section 5.4 may be changed accordingly upon receipt of written
notice from the Risk Manager; provided that the Consultant shall have the right to appeal a
determination of increased coverage by the Risk Manager to the City Council of City within 10
days of receipt of notice from the Risk Manager.

ARTICLE 6. RECORDS, REPORTS, AND RELEASE OF INFORMATION
6.1 Records.

Consultant shall keep, and require subcontractors to keep, such ledgers books of
accounts, invoices, vouchers, canceled checks, reports, studies or other documents relating to the
disbursements charged to City and services performed hereunder (the “books and records™), as
shall be necessary to perform the services required by this Agreement and enable the Contract
Officer to evaluate the performance of such services. Any and all such documents shall be
maintained in accordance with generally accepted accounting principles and shall be complete
and detailed. The Contract Officer shall have full and free access to such books and records at all
times during normal business hours of City, including the right to inspect, copy, audit and make
records and transcripts from such records. Such records shall be maintained for a period of 3
years following completion of the services hereunder, and the City shall have access to such
records in the event any audit is required. In the event of dissolution of Consultant’s business,
custody of the books and records may be given to City, and access shall be provided by
Consultant’s successor in interest.

6.2 Reports.

Consultant shall periodically prepare and submit to the Contract Officer such reports
concerning the performance of the services required by this Agreement as the Contract Officer
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shall require. Consultant hereby acknowledges that the City is greatly concerned about the cost
of work and services to be performed pursuant to this Agreement. For this reason, Consultant
agrees that if Consultant becomes aware of any facts, circumstances, techniques, or events that
may or will materially increase or decrease the cost of the work or services contemplated herein
or, if Consultant is providing design services, the cost of the project being designed, Consultant
shall promptly notify the Contract Officer of said fact, circumstance, technique or event and the
estimated increased or decreased cost related thereto and, if Consultant is providing design
services, the estimated increased or decreased cost estimate for the project being designed.

6.3 Ownership of Documents.

All drawings, specifications, maps, designs, photographs, studies, surveys, data, notes,
computer files, reports, records, documents and other materials (the “documents and materials™)
prepared by Consultant, its employees, subcontractor and agents in the performance of this
Agreement shall be the property of City and shall be delivered to City upon request of the
Contract Officer or upon the termination of this Agreement, and Consultant shall have no claim
for further employment or additional compensation as a result of the exercise by City of its full
rights of ownership use, reuse, or assignment of the documents and materials hereunder. Any
use, reuse or assignment of such completed documents for other projects and/or use of
uncompleted documents without specific written authorization by the Consultant will be at the
City’s sole risk and without liability to Consultant, and Consultant’s guarantee and warranties
shall not extend to such use, revise or assignment. Consultant may retain copies of such
documents for its own use. Consultant shall have an unrestricted right to use the concepts
embodied therein. All subcontractors shall provide for assignment to City of any documents or
materials prepared by them, and in the event Consultant fails to secure such assignment,
Consultant shall indemnify City for all damages resulting therefrom.
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6.4 Confidentiality and Release of Information.

(a) All information gained or work product produced by Consultant
in performance of this Agreement shall be considered confidential, unless such information is in
the public domain or already known to Consultant. Consultant shall not release or disclose any
such information or work product to persons or entities other than City without prior written
authorization from the Contract Officer.

(b) Consultant, its officers, employees, agents or subcontractors,
shall not, without prior written authorization from the Contract Officer or unless requested by the
City Attorney, voluntarily provide documents, declarations, letters of support, testimony at
depositions, response to interrogatories or other information concerning the work performed
under this Agreement. Response to a subpoena or court order shall not be considered "voluntary™
provided Consultant gives City notice of such court order or subpoena,

(c) If Consultant, or any officer, employee, agent or subcontractor of
Consultant, provides any information or work product in violation of this Agreement, then City
shall have the right to reimbursement and indemnity from Consultant for any damages, costs and
fees, including attorneys fees, caused by or incurred as a result of Consultant’s conduct.

(d)  Consultant shall promptly notify City should Consultant, its
officers, employees, agents or subcontractors be served with any summons, complaint, subpoena,
notice of deposition, request for documents, interrogatories, request for admissions or other
discovery request, court order or subpoena from any party regarding this Agreement and the work
performed there under. City retains the right, but has no obligation, to represent Consultant or be
present at any deposition, hearing or similar proceeding. Consultant agrees to cooperate fully
with City and to provide City with the opportunity to review any response to discovery requests
provided by Consultant. However, this right to review any such response does not imply or mean
the right by City to control, direct, or rewrite said response.

ARTICLE 7. ENFORCEMENT OF AGREEMENT AND TERMINATION
7.1 California Law.

This Agreement shall be interpreted, construed and governed both as to validity and to
performance of the parties in accordance with the laws of the State of California. Legal actions
concerning any dispute, claim or matter arising out of or in relation to this Agreement shall be
instituted in the Superior Court of the County of Riverside, State of California, or any other
appropriate court in such county, and Consultant covenants and agrees to submit to the personal
jurisdiction of such court in the event of such action. In the event of litigation in a U.S. District
Court, venue shall lie exclusively in the Central District of California, in Riverside.

72 Disputes; Default.

In the event that Consultant is in default under the terms of this Agreement, the City shall
not have any obligation or duty to continue compensating Consultant for any work performed
after the date of default. Instead, the City may give notice to Consultant of the defavlt and the
reasons for the default. The notice shall include the timeframe in which Consultant may cure the
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default. This timeframe is presumptively thirty (30} days, but may be extended, though not
reduced, if circumstances warrant. During the period of time that Consultant is in default, the
City shall hold all invoices and shall, when the default is cured, proceed with payment on the
invoices. In the alternative, the City may, in its sole discretion, elect to pay some or all of the
outstanding invoices during the period of default. If Consultant does not cure the default, the
City may take necessary steps to terminate this Agreement under this Article. Any failure on the
part of the City to give notice of the Consultant’s default shall not be deemed to result in a waiver
of the City’s legal rights or any rights arising out of any provision of this Agreement.

7.3 Retention of Funds.

Consultant hereby authorizes City to deduct from any amount payable to Consultant
(whether or not arising out of this Agreement) (i) any amounts the payment of which may be in
dispute hereunder or which are necessary to compensate City for any losses, costs, liabilities, or
damages suffered by City, and (ii) all amounts for which City may be liable to third parties, by
reason of Consultant’s acts or omissions in performing or failing to perform Consultant’s
obligation under this Agreement. In the event that any claim is made by a third party, the amount
or validity of which is disputed by Consultant, or any indebtedness shall exist which shall appear
to be the basis for a claim of lien, City may withhold from any payment due, without liability for
interest because of such withholding, an amount sufficient to cover such claim. The failure of
City to exercise such right to deduct or to withhold shall not, however, affect the obligations of
the Consultant to insure, indemnify, and protect City as elsewhere provided herein.

74 Waiver,

Waiver by any party to this Agreement of any term, condition, or covenant of this
Agreement shall not constitute a waiver of any other term, condition, or covenant. Waiver by
any party of any breach of the provisions of this Agreement shall not constitute a waiver of any
other provision or a waiver of any subsequent breach or violation of any provision of this
Agreement. Acceptance by City of any work or services by Consultant shall not constitute a
waiver of any of the provisions of this Agreement. No delay or omission in the exercise of any
right or remedy by a non-defaulting party on any default shall impair such right or remedy or be
construed as a waiver, Any waiver by either party of any default must be in writing and shall not
be a waiver of any other default concerning the same or any other provision of this Agreement.

7.5 Rights and Remedies are Cumulative,

Except with respect to rights and remedies expressly declared to be exclusive in this
Agreement, the rights and remedies of the parties are cumulative and the exercise by either party
of one or more of such rights or remedies shall not preclude the exercise by it, at the same or
different times, of any other rights or remedies for the same default or any other default by the
other party.

7.6 Legal Action.

In addition to any other rights or remedies, either party may take legal action, in law or in
equity, to cure, correct or remedy any default, to recover damages for any default, to compel
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specific performance of this Agreement, to obtain declaratory or injunctive relief, or to obtain
any other remedy consistent with the purposes of this Agreement.

7.7 Liquidated Damages.

Since the determination of actual damages for any delay in performance of this
Agreement would be extremely difficult or impractical to determine in the event of a breach of
this Agreement, the Consultant and its sureties shall be liable for and shall pay to the City the
sum of (% ) as liquidated damages for
each working day of delay in the performance of any service required hereunder, as specified in
the Schedule of Performance (Exhibit “D”). The City may withhold from any monies payable on
account of services performed by the Consultant any accrued liquidated damages.

7.8 Termination Prior to Expiration of Term.

This Section shall govern any termination of this Contract except as specifically provided
in the following Section for termination for cause. The City reserves the right to terminate this
Contract at any time, with or without cause, upon thirty (30) days’ written notice to Consultant,
except that where termination is due to the fault of the Consultant, the period of notice may be
such shorter time as may be determined by the Contract Officer. In addition, the Consultant
reserves the right to terminate this Contract at any time, with or without cause, upon sixty (60)
days’ written notice to City , except that where termination is due to the fault of the City , the
period of notice may be such shorter time as the Consultant may determine. Upon receipt of any
notice of termination, Consultant shall immediately cease all services hereunder except such as
may be specifically approved by the Contract Officer. Except where the Consultant has initiated
termination, the Consultant shall be entitled to compensation for all services rendered prior to the
effective date of the notice of termination and for any services authorized by the Contract Officer
thereafter in accordance with the Schedule of Compensation ot such as may be approved by the
Contract Officer, except as provided in Section 7.3. In the event the Consultant has initiated
termination, the Consultant shall be entitled to compensation only for the reasonable value of the
work product actually produced hereunder, In the event of termination without cause pursuant to
this Section, the terminating party need not provide the non-terminating party with the
opportunity to cure pursuant to Section 7.2.

7.9 Termination for Default of Consultant,

If termination is due to the failure of the Consultant to fulfill its obligations under this
Agreement, City may, after compliance with the provisions of Section 7.2, take over the work
and prosecute the same to completion by contract or otherwise, and the Consultant shall be liable
to the extent that the total cost for completion of the services required hereunder exceeds the
compensation herein stipulated (provided that the City shall use reasonable efforts to mitigate
such damages), and City may withhold any payments to the Consultant for the purpose of set-off
or partial payment of the amounts owed the City as previously stated.

7.10  Attorneys’ Fees.

If either party to this Agreement is required to initiate or defend or made a party to any
action or proceeding in any way connected with this Agreement, the prevailing party in such
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action or proceeding, in addition to any other relief which may be granted, whether legal or
equitable, shall be entitled to reasonable attorney’s fees. Attorney’s fees shall include attorney’s
fees on any appeal, and in addition a party entitled to attorney’s fees shall be entitled to all other
reasonable costs for investigating such action, taking depositions and discovery and all other
necessary costs the court allows which are incurred in such litigation. All such fees shall be
deemed to have accrued on commencement of such action and shall be enforceable whether or
not such action is prosecuted to judgment.

ARTICLE 8. CITY OFFICERS AND EMPLOYEES: NON-DISCRIMINATION

8.1 Non-liability of City Officers and Employees.

No officer or employee of the City shall be personally liable to the Consultant, or any
successor in interest, in the event of any default or breach by the City or for any amount which
may become due to the Consultant or to its successor, or for breach of any obligation of the terms
of this Agreement,

8.2 Conflict of Interest.

Consultant covenants that neither it, nor any officer or principal of its firm, has or shall
acquire any interest, directly or indirectly, which would conflict in any manner with the interests
of City or which would in any way hinder Consultant’s performance of services under this
Agreement. Consultant further covenants that in the performance of this Agreement, no person
having any such interest shall be employed by it as an officer, employee, agent or subcontractor
without the express written consent of the Contract Officer. Consultant agrees to at all times
avoid conflicts of interest or the appearance of any conflicts of interest with the interests of City
in the performance of this Agreement.

No officer or employee of the City shall have any financial interest, direct or indirect, in
this Agreement nor shall any such officer or employee participate in any decision relating to the
Agreement which effects his financial interest or the financial interest of any corporation,
partnership or association in which he is, directly or indirectly, interested, in violation of any
State statute or regulation. The Consultant warrants that it has not paid or given and will not pay
or give any third party any money or other consideration for obtaining this Agreement,

8.3 Covenant Against Discrimination.

Consultant covenants that, by and for itself, its heirs, executors, assigns, and all persons
claiming under or through them, that there shall be no discrimination against or segregation of,
any person or group of persons on account of race, color, creed, religion, sex, marital status,
national origin, or ancestry in the performance of this Agreement. Consultant shall take
affirmative action to insure that applicants are employed and that employees are treated during
employment without regard to their race, color, creed, religion, sex, marital status, national
origin, or ancestry.
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8.4 Unauthorized Aliens.

Consultant hereby promises and agrees to comply with all of the provisions of the Federal
Immigration and Nationality Act, 8 U.S.C.A. §§ 1101, et seq., as amended, and in connection
therewith, shall not employ unauthorized aliens as defined therein. Should Consultant so employ
such unauthorized aliens for the performance of work and/or services covered by this Agreement,
and should the any liability or sanctions be imposed against City for such use of unauthorized
aliens, Consultant hereby agrees to and shall reimburse City for the cost of all such liabilities or
sanctions imposed, together with any and all costs, including attorneys' fees, incurred by City.

ARTICLE 9, MISCELLANEOUS PROVISIONS
9.1 Notices.

Any notice, demand, request, document, consent, approval, or communication either party
desires or is required to give to the other party or any other person shall be in writing and either
served personally or sent by prepaid, first-class mail, in the case of the City, to the City Manager
and to the atiention of the Contract Officer, CITY OF BANNING, 99 East Ramsey Street,
Banning, CA 92220 and in the case of the Consultant, to the person at the address designated on
the execution page of this Agreement. Either party may change its address by notifying the other
party of the change of address in writing. Notice shall be deemed communicated at the time
personatly delivered or in seventy-two (72) hours from the time of mailing if mailed as provided
in this Section.

9.2 Interpretation.

The terms of this Agreement shall be construed in accordance with the meaning of the
language used and shall not be construed for or against either party by reason of the authorship of
this Agreement or any other rule of construction which might otherwise apply.

9.3 Counterparts.

This Agreement may be executed in counterparts, each of which shall be deemed to be an
original, and such counterparts shall constitute one and the same instrument.

9.4 Integration; Amendment,

This Agreement including the attachments hereto is the entire, complete and exclusive
expression of the understanding of the parties. It is understood that there are no oral agreements
between the parties hereto affecting this Agreement and this Agreement supersedes and cancels
any and all previous negotiations, arrangements, agreements and understandings, if any, between

the parties, and none shall be used to interpret this Agreement. No amendment to or

modification of this Agreement shall be valid unless made in writing and approved by the
Consultant and by the City Council. The parties agree that this requirement for written
modifications cannot be waived and that any attempted waiver shall be void.
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9.5 Severability.

In the event that any one or more of the phrases, sentences, clauses, paragraphs, or
sections contained in this Agreement shall be declared invalid or unenforceable by a valid
judgment or decree of a court of competent jurisdiction, such invalidity or unenforceability shall
not affect any of the remaining phrases, sentences, clauses, paragraphs, or sections of this
Agreement which are hereby declared as severable and shall be interpreted to carry out the intent
of the parties hereunder unless the invalid provision is so material that its invalidity deprives
either party of the basic benefit of their bargain or renders this Agreement meaningless.

9.6 Corporate Authority.

The persons executing this Agreement on behalf of the parties hereto warrant that (i) such
party is duly organized and existing, (ii) they are duly authorized to execute and deliver this
Agreement on behalf of said party, (iii) by so executing this Agreement, such party is formally
bound to the provisions of this Agreement, and (iv) the entering into this Agreement does not
violate any provision of any other Agreement to which said party is bound. This Agreement shall
be binding upon the heirs, executors, administrators, successors and assigns of the parties.

[SIGNATURES ON FOLLOWING PAGI]
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement on

the date and year first-above written.

ATTEST:

Marie A. Calderon, City Clerk

APPROVED AS TO FORM:

ALESHIRE & WYNDER, LLP

David Aleshire, City Attorney

Two signatures are required if a corporation.

CITY;

CITY OF BANNING, a municipal
corporation

Andrew J. Takata, City Manager

CONSULTANT:
THE ROMO PLANNING GROUP, INC.

By:

Name:
Title:

Name:
Title:

Address:

NOTE: CONSULTANT’S SIGNATURES SHALL BE DULY NOTARIZED, AND APPROPRIATE
ATTESTATIONS SHALL BE INCLUDED AS MAY BE REQUIRED BY THE BYLAWS, ARTICLES OF
INCORPORATION, OR OTHER RULES OR REGULATIONS APPLICABLE TO CONTRACTOR’S

BUSINESS ENTITY.
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

STATE OF CALIFORNIA
COUNTY OF RIVERSIDE

On , before me, . personally appeared , proved to me on
the basis of satisfactory cvidence to be the person(s) whose nanies(s) is/are subscribed to the within instrument and
acknowledged to me that he/she/they executed the same in hisfher/their authorized capacity(ies), and that by
histher/their signature(s) on the instrument the person(s), or the entily upon behalf of which the person(s) acted,
executed the instrument,

T certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is
true and correct,

WITNESS my hand and official seal.

Signature:

OPTIONAL
Though the data below is not required by law, it may prove valuable to persons relying on the document and could
prevent fraudulent reattachment of this form

CAPACITY CLAIMED BY SIGNER DESCRIPTION OF ATTACHED DOCUMENT
] INDIVIDUAL
] CORPORATE OFFICER
TITLE OR TYPE OF DOCUMENT

TITLE(S)

] PARTNER(S) [ LIMITED
] GENERAL NUMBER OF PAGES

| ATTORNEY-IN-FACT
1 TRUSTEE(S)
' GUARDIAN/CONSERVATOR
Il OTIHER DATE OF DOCUMENT
SIGNER IS REPRESENTING:
(NAME OF PERSON(S) OR ENTITY(IES)) SIGNER(S) OTHER TIHAN NAMED ABOVE
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

STATE OF CALIFORNIA
COUNTY OF RIVERSIDE

On , before me, , personally appeared , proved to me on
the basis of satisfactory evidence to be the person(s) whose names(s) is/are subscribed to the within instrument and
acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by
his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s} acted,
executed the instrument,

1 certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is
true and correct.

WITNESS my hand and official seal.

Signature;

OFTIONAL
Though the data below is not required by law, it may prove valuable to persons relying on the document and could
prevent fraudulent reattachment of this form

CAPACITY CLAIMED BY SIGNER DESCRIPTION OF ATTACHED DOCUMENT
U] INDIVIDUAL
'l CORPORATE OFFICER
TITLE OR TYPE OF DOCUMENT

TITLE(S)

] PARTNER(S) [ LIMITED
O GENERAL NUMBER OF PAGES

] ATTORNEY-IN-FACT
] TRUSTEE(S)
] GUARDIAN/CONSERVATOR
] OTHER DATE OF DOCUMENT
SIGNER 1S REPRESENTING:
(NAME OF PERSON(S) OR ENTITY(IES)) SIGNER(S) OTHER THAN NAMED ABOVE
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EXHIBIT "A"

SCOPE OF SERVICES
L. Consultant will perform the following Services:

A, Overall Planning Project Management: provide planning project management
for the Rancho San Gorgonio Project which proposes the development of a master
planned community providing a mix of residential, commercial, open space and
recreational areas (the “Project”). The Project Manager, listed below in Section
V., will be the primary contact for the City and an extension of City staff and will
report to the City of Banning Community Development Director.

B. Project Initiation / Background Research:

1. Project Kick-Off Meeting (1 meeting)

2. Background Research

3. Issue Identification

C. Specific Plan:

1. Review Draft Specific Plan

2. Provide Specific Plan comments to apphcant

3. Review Final Specific Plan

D. Environmental Impaet Report:

1. Review and comment on technical studies prepared by applicant and/or
EIR Consultant.

2. Oversee and manage the consultants who will prepare the Draft and Final
Environmental Impact Report for the project and making sure that the EIR
complies with the various timelines and review process in accordance with
CEQA Guidelines including filing of the various notices with the State and
County.

E. General Plan Amendment / Zone Change / Tentative Tract Map: Process and
report preparation of any general plan amendment or zone change. Review and
process subdivision maps.

F. Design Review/ Site Plan/ Conditional Use Permit Review: design plan, site
plan, and conditional use permit review.

G. Development Agreement: Coordinate the preparation of the Development

Apgreement with City Attorney’s Office.
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H. Water Supply Assessment: water supply assessment pursuant to SB 610 and an
SB 221 verification of sufficient water supply will be prepared. The EIR will
include the assessment and any additional supply information in determining the
adequacy of the water supply to support the Project.

1 Meetings:

1.

[

One (1) meeting with Riverside County Airport Land Use Commission
(ALUC).

Two (2) Planning Commission meetings.

Two (2) City Council meetings.

The Contractor will provide information and/or attend meetings(s)
requested by the Community Development Director as the process moves
forward. The Contractor is also responsible for answering questions from
the public with regard to the project.

I Annexation: Coordinate application for annexation with Riverside County Local
Agency Formation Commission (LAFCO) on behalf of the City.

K. Regulatory Approvals: coordinate regulatory approval from US Army Corps of
Engineers (404 Permit), California Department of Fish and Wildlife (1602
Permit), Regional Water Quality Control Board (401 Certification).

1L As part of the Services, Consultant will prepare and deliver the following tangible
work products to the City:

As part of the entitlement approval process described above, the Contractor is responsible
for preparing staff reports and all aftachments to the staff report, comments, memos,
letters, and public hearing notices. The Project Manager is also responsible for filing of
the Notice of Determination with the State and County Clerk.

III.  In addition to the requirements of Section 6.2, during performance of the Services,
Consultant will keep the City appraised of the status of performance by delivering
the following status reports:

Bi-weekly status reports.

1vV.  All work product is subject to review and acceptance by the City, and must be
revised by the Consultant without additional charge to the City until found
satisfactory and accepted by City.

V. Consultant will utilize the following personnel to accomplish the Services:
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A. Earnest Perea, Project Manager

B. Trayci Nelson, Principal Planner
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EXHIBIT "B"

SPECIAL REQUIREMENTS
(Superseding Contract Boilerplate)

* Section 1.7 entitled “Warranty” is hereby deleted in its entirety.

e Scction 1.8 entitled “Prevailing Wages” is hereby deleted in its entirety

e Section 5.4 entitled “Performance Bond” is hereby deleted in its entirety.

¢ Section 7.7 entitled “Liquidated Damages” is hereby deleted in its entirety.
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EXHIBIT “C”
SCHEDULE OF COMPENSATION

I.  Consultant shall perform the following tasks and the fellowing rates:

TASK DESCRIPTION PROJECT PRINCIPAL SUB- TOTAL
MANAGER PLANNER CONSULTANTS
ERNEST PEREA | TRAYCI NELSON
~ $140/HOUR $11/HOUR FLAT RATE

Overall Project $8,400.00 $3,520.00 N/A $11,920.00
Management
Project Initiation $2,800.00 $1,760.00 N/A $4,560.00
Specific Plan Processing $2,240.00 $660.00 N/A $2,900.00
Environmental Impact $16,800.00 $2,200.00 *+$3,000.00 $22,000.00
Report Processing
GPA/ZC/TTM/ DA $5,600.00 $6,600.00 N/A $12,200.00
Processing
Public Hearings $1,680.00 $1,320.00 N/A $3,000.00
Annexation Processing $2,800.00 $1,100.00 N/A $3,900.00
Total Cost (Not To Exceed) | $40,880.00 $18,700.00 $3,000.00 $60,480.00
**If necessary
II. Payments will be made based upon the satisfactory completion of the task.

IIf.  Within the budgeted amounts for each Task, and with the approval of the Contract
Officer, funds may be shifted from one Task subbudget to another so long as the
Contract Sum is not exceeded per Section 2.1, unless Additional Services are
approved per Section 1,10,

VI.  The City will compensate Consultant for the Services performed upon submission of
a valid invoice. Each invoice is to include:

A. Line items for all personnel describing the work performed, the number of hours
worked, and the hourly rate.

B. Line items for all materials and equipment properly charged to the Services,
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C. Line items for all other approved reimbursable expenses claimed, with supporting
documentation.

D. Line items for all approved subcontractor labor, supplies, equipment, materials,
and fravel properly charged to the Services.

V. The total compensation for the Services shall not exceed $60,480.00, as provided in
Section 2.1 of this Agreement.

VI.  The Consultant’s billing rates for all personnel are attached as Exhibit C-1.
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EXHIBIT "C-1"

CONTRACTOR BILLING RATES

Classification / Personnel Hourly Rate
Project Manager — Ernest Perea $140.00
Principal Planner — Trayci Nelson $110.00
Sub-Consulfants
Kevin Carr, KPC Environmental $100.00
George Writes, Biologist $100.00
Jean A. Keller, Ph.D., Archacologist $125.00

Notes:

1.) Reimbursable direct costs, such as reproduction, supplies, messenger service, long-
distance telephone calls, travel, and traffic counts will be billed at cost plus ten percent

(10%).

2.) Hourly rates apply to work time, travel time, and time spent at public hearings and
meetings. For overtime work, the above rates may be increased 50 percent.
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EXHIBIT "D"

SCHEDULE OF PERFORMANCE

L. Consultant shall perform all services timely in accordance with the following

schedule:
TASK DESCRIPTION PERFORMANCE SCHEDULE
A. Planning Project Manager:
The Project Manager will be an extension of City staff | On-going

and will report to the City of Banning Community
Development Director. The Project Manager will be an
extension of City staff and will report to the City of
Banning Community Development Director.

B. Project Initiation / Background Research:
1.) Project Kick-Off Meeting (1 meeting)
2.) Background research
3.) Issue identification

B.1) To be determined by City.

B.2 and B.3) Within 2 weeks after

authorization to start work by City.

C. Specific Plan:
1.) Review Draft Specific Plan
2.) Provide Specific Plan comments to applicant
3.) Review Final Specific Plan

C.1 and C.2) Within 2 weeks after
submittal of Specific Plan,

C.3) Within 2 weeks after re-
submittal of Specific Plan by
applicant.

D. Environmental Impact Report:
1.) Review & comment on technical studies prepared
by applicant and/or EIR Consultant.

2.) Oversee and manage the consultants who will
prepare the Draft and Final Environmental Tmpact
Report for the project and making sure that the EIR
complies with the various timelines and review process
in accordance with CEQA Guidelines including filing
of the various notices with the State and the County.

D.1) Within 2 weeks afier
submittal of technical reports.

D.2). On-going per agreement
between City and EIR Consultant.
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E. General Plan Amendment / Zone Change / Tentative

Tract Map: Per City directed timelines to be
Process & report preparation. determined.
F. Development Agreement: Per City directed timelines to be

Coordinate the preparation of the Development Agreement | determined.
with the City Attorney’s Office.

G. Meetlings:
1.) Riverside County ALUC (one meeting). G.1) Prior to completion of Draft
2.) Planning Commission (2 meetings). EIR.

3.) City Council (2 meetings).
4.) The Contractor will provide information and/or | G.2) Per City directed timelines.
attend meeting(s) requested by the Community
Development Director as the process moves forward. | G.3.) Per City directed timelines.
The Contractor is also responsible for answering

questions from the public with regard to the project. G.4) On-going.
H. Annexation:
Coordinate application with Riverside County H.1) 4 to 6 months afier a
LAFCO on behalf of the City. complete set of application

materials have been submitted to
the LAT'CO office.

IL. Consultant shall deliver the following tangible work products to the City by the
following dates.

A.

B
C.
D

Staff reports and all attachments, delivery date to be determined.
Written comments, memos and letters, delivery date to be determined.
Public hearing notices, delivery date to be determined.

Notice of Determination including filing with the State and County Clerk,
delivery dafe to be determined based on the City’s direction and California
Environmental Quality Act (CEQA) requirements,

III.  The Contract Officer may approve extensions for performance of the services in
accordance with Section 3.2,
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CITY COUNCIL

DATE: October 8, 2013
TO: City Council
FROM: Zai Abu Bakar, Community Development Director

SUBJECT: Resolution No. 2013-89, “Approving the Award of a Professional Services
Agreement to The Planning Center | DC & E to prepare the Environmental
Impact Report for the Rancho San Gorgonio Specific Plan”

RECOMMENDATION: Adopt Resolution No. 2013-89 awarding a Professional Services
Agreement to The Planning Center | DC & E of Santa Ana, California, in an amount “Not {o
Exceed” $186,013.00 to prepare the Environmental Impact Report for the Rancho San Gorgonio
Specific Plan.

JUSTIFICATION: Per the California Environmental Quality Act (CEQA), the City is required
to prepare an environmental impact report (EIR) for the Rancho San Gorgonio Specific Plan.
City staff does not have the specialized CEQA skills that are necessary to prepare the EIR;
therefore, it is necessary to hire a consultant. The cost for the EIR consultant services will be
paid by the developer.

BACKGROUND: The City of Banning recently received an application from Rancho San
Gorgonio, LLC. to develop a master planned community called “Ranche San Gorgonio.” The
property is approximately 849 acres and is located on the south side of Westward Avenue
between Sunset Avenue and San Gorgonio Avenue/Highway 243. One hundred sixty one acres
(161) are located within the City’s Sphere of Influence area in the County of Riverside and it will
be required to annex to the City of Banning’s corporate boundaries.

The RSG Specific Plan includes a proposal to develop 3,573 dwelling units, 188.5 acres of parks
and trails and a 10-acre neighborhood commercial center. The 3,573 dwelling units are broken
down into: 2,067 units for low density residential (1,264 units non-age restricted and 803 units
for age restricted) and 1,506 units for high density. The entitlement approval associated with the
project includes the draft and final EIR, General Plan and Zone Ordinance amendments to
change land use designations from the various zoning designations to Rancho San Gorgonio
Specific Plan, land annexation from the County of Riverside, approval of Water Supply
Assessment, Development Agreement, Design Review, and Tentative Tract Map No. 36586.

An EIR is required by CEQA. The EIR will assess the possible impacts that the project may
have on the environment and ensure all environmental aspects are considered for full disclosure
to the public and decision makers. In order to obtain an independent professional examination of
the Rancho San Gorgonio project impacts on the environment and to comply with CEQA, the
procurement of a consulting firm separate from the developer and the City is necessary.
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On June 13, 2013, staff released the Request for Proposal (RFP) for a consulting firm to prepare
an environmental impact report for the Rancho San Gorgonio Specific Plan with responses due
on July 18, 2013. The City received five proposals from the following consultants:

Environmental Science Associates (ESA);
First Carbon Solutions;

LSA Associates, Inc.;

The Planning Center | DC & E; and

Terra Nova Planning and Research, Inc.

Interviews with the consultants were held on August 28, 2013. Based on selection criteria
including experience, qualifications, references, approach and understanding, schedule and costs,
The Planning Center | DC & E was determined to be the most qualified responsive proposer.

The scope of work in the attached Professional Services Agreement outlines the consulting
firm’s responsibility to prepare an environmental impact report for the Rancho San Gorgonio
Specific Plan in compliance with CEQA. The Consultant will be responsible for literature
review of the City’s General Plan and Zoning Ordinance, General Plan Land Use and Zoning
Map and other relevant documents and studies, as well as, the scoping meeting(s). The
Consultant will complete an Initial Study, Notice of Preparation and Availability of the Draft and
Final EIR and incorporate public comments regarding the potential impacts, as required by the
CEQA, and ensure that all technical studies provided by the project developer are accurate,
reflecting independent judgment. The scope of work is further described in the Professional
Services Agreement (Exhibit “A”) attached hereto.

FISCAL DATA: The professional services provided by The Planning Center | DC & E Inc. will
be funded by Rancho San Gorgonio, LLC in the amount of $186,013.00, Account No. 002-0000-
222.30-35 (Rancho San Gorgonto — Planning).

PREPARED BY: REVIEWED BY:

M‘ e Overholt,
Deputy City Manager /
Administrative Services Director

APP]}DVE BY:
- o / e
- 3 //ﬂ,ﬁ‘” v o
3 //é - )
Andrew J. Takata
City Manager

Attachments:

1. Draft Resolution No, 2013-89
2. Exhibit “A™ Draft Professional Services Agreement dated October 9, 2013




ATTACHMENT 1

CITY COUNCIL RESOLUTION NO. 2013-89



RESOLUTION NO. 2013-89

A RESOLUTION OF THE CITY COUNCIL. OF THE CITY OF BANNING,
CALIFORNIA APPROVING THE AWARD OF A PROFESSIONAL SERVICES
AGREEMENT TO THE PLANNING CENTER | DC & E TO PREPARE THE
ENVIRONMENTAL IMPACT REPORT FOR THE RANCHO SAN GORGONIO
SPECIFIC PLAN

WHEREAS, the City of Banning received a land development application from Rancho
San Gorgonio, LLC. for the development of a master planned community called “Rancho San
Gorgonio (RSG)”; and

WHEREAS, the RSG development is proposed on an 849-acre property which is located
on the south side of Westward Avenue between Sunset Avenue and San Gorgonio
Avenue/Highway 243; and

WHEREAS, as part of this project an environmental impact report (EIR) is required to
be prepared in conjunction with the Specific Plan pursuant to the California Environmental
Quality Act (CEQA) in order to assess the possible impacts that the project may have on the
environment and ensure all environmental aspects are considered and disclose to the public and
the decision makers; and

WHEREAS, in order to obtain an independent professional examination that is highly
specialized and skilled in the preparation of an EIR, the City management staft determined that
the procurement of a consulting firm separate from the developer and the City is necessary in
order to comply with CEQA ; and

WHEREAS, on June 13, 2013, staff released the Request for Proposal (RFP) for a
consulting firm to prepare an environmental impact report for the Rancho San Gorgonio Specific
Plan with responses due on July 18, 2013; and

WHERAS, the City received five (5) proposals from the following consultants:
Environmental Science Associates (ESA), First Carbon Solutions, LSA Associates, Inc., The
Planning Center | DC & E; and Terra Nova Planning and Research, Inc.; and

WHEREAS, interviews with the consultants were held on August 28, 2013, and based on
selection criteria including experience, qualifications, references, approach and understanding,
schedule and costs, The Plamning Center | DC & E was determined to be the most qualified
responsive proposer; and

WHEREAS, the scope of work outlines the consulting firm’s responsibility to prepare an

environmental impact report for the Rancho San Gorgonio Specific Plan in compliance with
CEQA and is further described in the Professional Services Agreement (Exhibit *“A”); and
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WHEREAS, the professional services provided by The Planning Center | DC & E Inc.
will be funded by Rancho San Gorgonio, LLC in the amount of $186,013.00.

NOW THEREFORE, the City Council of the City of Banning does hereby find,
determine, and resolve as follows:

SECTION 1. The Council approves the award of the Professional Services Agreement to The
Planning Center | DC & E of Santa Ana, California to prepare the environmental impact report
for the Rancho San Gorgonio Specific Plan.

SECTION 2. The Administrative Services Director is authorized to make necessary
appropriations and account transfers to fund this agreement and appropriate funds deposited by
Rancho San Gorgonio, LLC. for the purpose of funding the said Professional Services
Agreement.

SECTION 3. The City Manager is authorized to execute the contract agreement with The
Planning Center | DC & E of Santa Ana, California. This authorization will be rescinded if the
contract agreement is not executed by the parties within ninety (90) days of the date of this
resolution,

PASSED, APPROVED AND ADOPTED this 8th day of October, 2013.

Deborah Franklin, Mayor
City of Banning
ATTEST:

Marie Calderon, City Clerk
City of Banning, California

APPROVED AS TO FORM
AND LEGAL CONTENT:

David J. Aleshire, City Attorney
Aleshire & Wynder, LLP
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CERTIFICATION:

I, Marie Calderon, City Clerk of the City of Banning, California, do hereby certify that the
foregoing Resolution No. 2013-89 was duly introduced and adopted at a regular meeting of the
City Council of the City of Banning, held on the 8" day of October, 2013, by the following vote,
to wit:

AYES:
NOES:
ABSENT:

ABSTAIN:

Marie Calderon, City Clerk
City of Banning, California

Reso. 2013-89



ATTACHMENT 2

EXHIBIT “A”

PROFESSIONAL SERVICES AGREEMENT
BETWEEN THE CITY OF BANNING AND
THE PLANNING CENTER| DC & E
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CONTRACT SERVICES AGREEMENT FOR CALIFORNIA
ENVIORNMENTAL QUALITY ACT CONSULTING SERVICES
TO PREPARE AN ENVIRONMENTAL IMPACT REPORT FOR

THE SAN GORGONIO SPECIFIC PLAN

By and Between

THE CITY OF BANNING,
A MUNICIPAL CORPORATION

and

THE PLANNING CENTER | DC & E

Planning Center_9-10-13 Revised



AGREEMENT FOR CONTRACT SERVICES FOR CALIFORNIA CONSULTING
SERVICES TO PREPARE AN ENVIRONMENTAL IMPACT REPORT FOR THE SAN
GORGONIO SPECIFIC PLAN
BETWEEN
THE CITY OF BANNING, CALIFORNIA
AND
THE PLANNING CENTER |DC & E

THIS AGREEMENT FOR CONTRACT SERVICES (herein® Agreement™) is made and
entered into this 9 day of October, 2013 by and between the City of Banning, a municipal
corporation (“City”) and The Planning Center | DC & E, (“Consultant” or “Contractor”). City
and Consultant are sometimes hereinafter individually referred to as “Party” and hereinafier
collectively referred to as the “Parties.” (The term Consultant includes professionals performing
in a consulting capacity.)

RECITALS

A. City has sought, by issuance of a Request for Proposals or Invitation for Bids, the
performance of the services defined and described particularly in Article 1 of this Agreement.

B. Consultant, following submission of a proposal or bid for the performance of the
services defined and described particularly in Article 1 of this Agreement, was selected by the
City to perform those services.

C. Pursuant to the City of Banning’s Municipal Code, City has authority to enter into
this Agreement Services Agreement and the City Manager has authority to execute this
Agreement.

D. The Parties desire to formalize the selection of Consultant for performance of
those services defined and described particularly in Article 1 of this Agreement and desire that
the terms of that performance be as particularly defined and described herein.

OPERATIVE PROVISIONS

NOW, THEREFORE, in consideration of the mutual promises and covenants made by
the Parties and contained herein and other consideration, the value and adequacy of which are
hereby acknowledged, the parties agree as follows:

ARTICLE 1. SERVICES OF CONSULTANT

1.1 Scope of Services.

In compliance with all terms and conditions of this Agreement, the Consultant shall
provide those services specified in the “Scope of Services” attached hereto as Exhibit “A” and
incorporated herein by this reference, which services may be referred to herein as the “services”
or “work” hereunder. As a material inducement to the City entering into this Agreement,
Consultant represents and warrants that it has the qualifications, experience, and facilities
necessary to properly perform the services required under this Agreement in a thorough,
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competent, and professional manner, and is experienced in performing the work and services
contemplated herein. Consultant shall at all times faithfully, competently and to the best of its
ability, experience and talent, perform all services described herein. Consultant covenants that it
shall follow the highest professional standards in performing the work and services required
hereunder and that all materials will be of good quality, fit for the purpose intended. For
purposes of this Agreement, the phrase “highest professional standards” shall mean those
standards of practice recognized by one or more first-class firms performing similar work under
similar circumstances.

1.2 Consultant’s Proposal.

The Scope of Service shall include the Consultant’s scope of work or bid which shall be
incorporated herein by this reference as though fully set forth herein. In the event of any
inconsistency between the terms of such proposal and this Agreement, the terms of this
Agreement shall govern.

1.3 Compliance with Law.

Consultant shall keep itself informed concerning, and shall render all services hereunder
in accordance with all ordinances, resolutions, statutes, rules, and regulations of the City and any
Federal, State or local governmental entity having jurisdiction in effect at the time service is
rendered.

14 Licenses, Permits, Fees and Assessments,

Consultant shall obtain at its sole cost and expense such licenses, permits and approvals
as may be required by law for the performance of the services required by this Agreement.
Consultant shall have the sole obligation to pay for any fees, assessments and taxes, plus
applicable penalties and interest, which may be imposed by law and arise from or are necessary
for the Consultant’s performance of the services required by this Agreement, and shall
indemnify, defend and hold harmless City, its officers, employees or agents of City, against any
such fees, assessments, taxes penalties or interest levied, assessed or imposed against City
hereunder.

1.5 Familiarity with Work.

By executing this Agreement, Consultant warrants that Consultant (i) has thoroughly
investigated and considered the scope of services to be performed, (ii) has carefully considered
how the services should be performed, and (iii) fully understands the facilities, difficulties and
restrictions attending performance of the services under this Agreement. If the services involve
work upon any site, Consultant warrants that Consultant has or will investigate the site and is or
will be fully acquainted with the conditions there existing, prior to commencement of services
hereunder. Should the Consultant discover any latent or unknown conditions, which will
materially affect the performance of the services hereunder, Consultant shall immediately inform
the City of such fact and shall not proceed except at City’s risk until written instructions are
received from the Contract Officer.
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1.6 Care of Work.

The Consultant shall adopt reasonable methods during the life of the Agreement to
furnish continuous protection to the work, and the equipment, materials, papers, documents,
plans, studies and/or other components thereof to prevent losses or damages, and shall be
responsible for all such damages, to persons or property, until acceptance of the work by City,
except such losses or damages as may be caused by City’s own negligence.

1.7 Warranty.

Consultant warrants all Work under the Agreement (which for purposes of this Section
shall be deemed to include unauthorized work which has not been removed and any
non-conforming materials incorporated into the Work) to be of good quality and free from any
defective or faulty material and workmanship. Consultant agrees that for a period of one year (or
the period of time specified elsewhere in the Agreement or in any guarantee or warranty provided
by any manufacturer or supplier of equipment or materials incorporated into the Work,
whichever is later) after the date of final acceptance, Consultant shall within ten (10) days after
being notified in writing by the City of any defect in the Work or non-conformance of the Work
to the Agreement, commence and prosecute with due diligence all Work necessary to fulfill the
terms of the warranty at his sole cost and expense. Consultant shall act sooner as requested by
the City in response to an emergency. In addition, Consultant shall, at its sole cost and expense,
repair and replace any portions of the Work (or work of other Consultants) damaged by its
defective Work or which becomes damaged in the course of repairing or replacing defective
Work. For any Work so corrected, Consultant's obligation hereunder to correct defective Work
shall be reinstated for an additional one year period, commencing with the date of acceptance of
such corrected Work. Consultant shall perform such tests as the City may require to verify that
any corrective actions, including, without limitation, redesign, repairs, and replacements comply
with the requirements of the Agreement. All costs associated with such corrective actions and
festing, including the removal, replacement, and reinstitution of equipment and materials
necessary to gain access, shall be the sole responsibility of the Consultant, All warranties and
guarantees of subcontractors, suppliers and manufacturers with respect to any portion of the
Work, whether express or implied, are deemed to be obtained by Consultant for the benefit of the
City, regardless of whether or not such warranties and guarantees have been transferred or
assigned to the City by separate agreement and Consultant agrees to enforce such warranties and
guarantees, if necessary, on behalf of the City. In the event that Consultant fails to perform its
obligations under this Section, or under any other warranty or guaranty under this Agreement, to
the reasonable satisfaction of the City, the City shall have the right to correct and replace any
defective or non-conforming Work and any work damaged by such work or the replacement or
correction thereof at Consultant's sole expense. Consultant shall be obligated to fully reimburse
the City for any expenses incurred hereunder upon demand. This provision may be waived in
Exhibit “B” if the services hereunder do not include construction of any improvements or the
supplying of equipment or materials.

1.8 Prevailing Wages.

Consultant is aware of the requirements of California Labor Code Section 1720, et seq,,
and 1770, et seq., as well as California Code of Regulations, Title 8, Section 1600, et seq.,
(“Prevailing Wage Laws”), which require the payment of prevailing wage rates and the
performance of other requirements on “Public Works™ and “Maintenance™ projects. If the
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Services are being performed as part of an applicable “Public Works” or “Maintenance” project,
as defined by the Prevailing Wage Laws, and if the total compensation is $1,000 or more,
Consultant agrees to fully comply with such Prevailing Wage Laws. City shall provide
Consultant with a copy of the prevailing rates of per diem wages in effect at the commencement
of this Agreement. Consultant shall make copies of the prevailing rates of per diem wages for
each craft, classification or type of worker needed to execute the Services available to interested
parties upon request, and shall post copies at the Consultant’s principal place of business and at
the project site. Consultant shall defend, indemnify and hold the City, ifs elected officials,
officers, employees and agents free and harmless from any claim or liability arising out of any
failure or alleged failure to comply with the Prevailing Wage Laws.

1.9 Further Responsibilities of Parties.

Both parties agree to use reasonable care and diligence to perform their respective
obligations under this Agreement. Both parties agree to act in good faith to execute all
instruments, prepare all documents and take all actions as may be reasonably necessary to carry
out the purposes of this Agreement. Unless hereafter specified, neither party shall be responsible
for the service of the other.

1.10  Additional Services.

City shall have the right at any time during the performance of the services, without
invalidating this Agreement, to order extra work beyond that specified in the Scope of Services
or make changes by altering, adding to or deducting from said work. No such extra work may be
undertaken unless a written order is first given by the Contract Officer to the Consultant,
incorporating therein any adjustment in (i) the Agreement Sum, and/or (ii) the time to perform
this Agreement, which said adjustments are subject to the written approval of the Consultant.
Any increase in compensation of up to five percent (5%) of the Agreement Sum or $25,000,
whichever is less; or in the time to perform of up to one hundred eighty (180) days may be
approved by the Contract Officer. Any greater increases, taken either separately or cumulatively
must be approved by the City. It is expressly understood by Consultant that the provisions of this
Section shall not apply to services specifically set forth in the Scope of Services or reasonably
contemplated therein. Consultant hereby acknowledges that it accepts the risk that the services to
be provided pursuant to the Scope of Services may be more costly or time consuming than
Consultant anticipates and that Consultant shall not be entitled to additional compensation
therefor.

1.11  Special Requirements.

Additional terms and conditions of this Agreement, if any, which are made a part hereof
are set forth in the “Special Requirements™ attached hereto as Exhibit “B” and incorporated
herein by this reference. In the event of a conflict between the provisions of Exhibit “B” and any
other provisions of this Agreement, the provisions of Exhibit “B” shall govern.
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ARTICLE 2. COMPENSATION AND METHOD OF PAYMENT.
2.1 Contract Sum.

Subject to any limitations set forth in this Agreement, City agrees to pay Consultant the
amounts specified in the “Schedule of Compensation” attached hereto as Exhibit “C” and
incorporated herein by this reference. The total compensation, including reimbursement for
actual expenses, shall not exceed One Hundred Eighty Six Thousand and Thirteen Dollars
(186,013.00)(the “Contract Sum”), unless additional compensation is approved pursuant to
Section 1.10,

2.2 Method of Compensation.

The method of compensation may include: (i) a lump sum payment upon completion, (ii)
payment in accordance with specified tasks or the percentage of completion of the services, (iii)
payment for time and materials based upon the Consultant’s rates as specified in the Schedule of
Compensation, provided that time estimates are provided for the performance of sub tasks, but
not exceeding the Contract Sum or (iv) such other methods as may be specified in the Schedule
of Compensation.

2.3 Reimbursable Expenses.

Compensation may include reimbursement for actual and necessary expenditures for
reproduction costs, telephone expenses, and travel expenses approved by the Contract Officer in
advance, or actual subcontractor expenses if an approved subcontractor pursuant to Section 4.5,
and only if specified in the Schedule of Compensation. The Contract Sum shall include the
attendance of Consultant at all project meetings reasonably deemed necessary by the City.
Coordination of the performance of the work with City is a critical component of the services. If
Consultant is required to attend additional meetings to facilitate such coordination, Consultant
shall not be entitled to any additional compensation for attending said meetings,

2.4 Invoices.

Each month Consultant shall furnish to City an original invoice for all work performed
and expenses incurred during the preceding month in a form approved by City’s Director of
Finance. The invoice shall detail charges for all necessary and actual expenses by the following
categories: labor (by sub-category), travel, materials, equipment, supplies, and sub-contractor
contracts. Sub-contractor charges shall also be detailed by such categories.

City shall independently review each invoice submitted by the Consultant to determine
whether the work performed and expenses incurred are in compliance with the provisions of this
Agreement, Except as to any charges for work performed or expenses incurred by Consultant
which are disputed by City, or as provided in Section 7.3. City will use its best efforts to cause
Consultant to be paid within forty-five (45) days of receipt of Consultant’s correct and
undisputed invoice. In the event any charges or expenses are disputed by City, the original
invoice shall be returned by City to Consultant for correction and resubmission.
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2.5 Waiver.

Payment to Consultant for work performed pursuant to this Agreement shall not be
deemed to waive any defects in work performed by Consultant.

ARTICLE 3. PERFORMANCE SCHEDULE

3.1 Time of Essence,

Time is of the essence in the performance of this Agreement.

3.2 Schedule of Performance.

Consultant shall commence the services pursuant to this Agreement upon receipt of a
written notice to proceed and shall perform all services within the time period(s) established in
the “Schedule of Performance” attached hereto as Exhibit “D” and incorporated hetein by this
reference. When requested by the Consultant, extensions to the time period(s) specified in the
Schedule of Performance may be approved in writing by the Contract Officer but not exceeding
one hundred eighty (180) days cumulatively.

3.3 Force Majcure.

The time period(s) specified in the Schedule of Performance for performance of the
services rendered pursuant to this Agreement shall be extended because of any delays due to
unforeseeable causes beyond the control and without the fault or negligence of the Consultant,
including, but not restricted to, acts of God or of the public enemy, unusually severe weather,
fires, earthquakes, floods, epidemics, quarantine restrictions, riots, strikes, freight embargoes,
wars, litigation, and/or acts of any governmental agency, including the City, if the Consultant
shall within ten (10) days of the commencement of such delay notify the Contract Officer in
writing of the causes of the delay. The Contract Officer shall ascertain the facts and the extent of
delay, and extend the time for performing the services for the period of the enforced delay when
and if in the judgment of the Contract Officer such delay is justified. The Contract Officer’s
determination shall be final and conclusive upon the parties to this Agreement. In no event shall
Consultant be entitled to recover damages against the City for any delay in the performance of
this Agreement, however caused, Consultant’s sole remedy being extension of the Agreement
pursuant to this Section.

3.4 Inspection and Final Acceptance.

City may inspect and accept or reject any of Consultant’s work under this Agreement,
either during performance or when completed. City shall reject or finally accept Consultant’s
work within forth five (45) days after submitted to City, City shall accept work by a timely
written acceptance, otherwise work shall be deemed to have been rejected, City’s acceptance
shall be conclusive as to such work except with respect to latent defects, fraud and such gross
mistakes as amount to fraud. Acceptance of any work by City shall not constitute a waiver of
any of the provisions of this Agreement including, but not limited to, Articles 1 and 5, pertaining
to indemnification and insurance, respectively.
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3.5 Term,

Unless earlier terminated in accordance with Article 7 of this Agreement, this Agreement
shall continue in full force and effect until completion of the services but not exceeding one (1)
vears from the date hereof, except as otherwise provided in the Schedule of Performance (Exhibit
D).

ARTICLE 4, COORDINATION OF WORK

4,1 Representatives and Personne] of Consultant,

The following principals of Consultant (Principals) are hereby designated as being the
principals and representatives of Consultant authorized to act in its behalf with respect to the
work specified herein and make all decisions in connection therewith:

JoAnn Hadfield Project Manager
{Name) (Title)

It is expressly understood that the experience, knowledge, capability and reputation of the
foregoing principals were a substantial inducement for City to enter info this Agreement.
Therefote, the foregoing principals shall be responsible during the term of this Agreement for
directing all activities of Consultant and devoting sufficient time to personally supervise the
services hereunder. All personnel of Consultant, and any authorized agents, shall at all times be
under the exclusive direction and control of the Principals. For purposes of this Agreement, the
foregoing Principals may not be replaced nor may their responsibilities be substantially reduced
by Consultant without the express written approval of City. Additionally, Consultant shall make
every reasonable effort to maintain the stability and continuity of Consultant’s staff and
subcontractors, if any, assigned to perform the services required under this Agreement.
Consultant shall notify City of any changes in Consultant’s staff and subcontractors, il any,
assigned to perform the services required under this Agreement, prior to and during any such
performance.

4.2 Status of Consultant.

Consultant shall have no authority to bind City in any manner, or to incur any obligation,
debt or liability of any kind on behalf of or against City, whether by contract or otherwise, unless
such authority is expressly conferred under this Agreement or is otherwise expressly conferred in
writing by City. Consultant shall not at any time or in any manner represent that Consultant or
any of Consultant’s officers, employees, or agents are in any manner officials, officets,
employees or agents of City. Neither Consultant, nor any of Consultant’s officers, employees or
agents, shall obtain any rights to retirement, health care or any other benefits which may
otherwise accrue to City’s employees. Consultant expressly waives any claim Consultant may
have to any such rights.

4.3 Contract Officer.

The Contract Officer shall be such person as may be designated by the City Manager of
City. 1t shall be the Consultant’s responsibility to assure that the Contract Officer is kept
informed of the progress of the performance of the services and the Consultant shall refer any
decisions which must be made by City to the Contract Officer. Unless otherwise specified
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herein, any approval of City required hereunder shall mean the approval of the Contract Officer.
The Contract Officer shall have authority, if specified in writing by the City Manager, to sign all
documents on behalf of the City required hereunder to carry out the terms of this Agreement.

4.4 Independent Consultant.

Neither the City nor any of its employees shall have any control over the manner, mode or
means by which Consultant, its agents or employees, perform the services required herein, except
as otherwise set forth herein, City shall have no voice in the selection, discharge, supervision or
control of Consultant’s employees, servants, representatives or agents, or in fixing their number,
compensation or hours of service. Consultant shall perform all services required herein as an
independent Consultant of City and shall remain at all times as to City a wholly independent
Consultant with only such obligations as are consistent with that role. Consultant shall not at any
time or in any manner represent that it or any of its agents or employees are agents or employees
of City. City shall not in any way or for any purpose become or be deemed to be a partner of
Consultant in its business or otherwise or a joint venturer or a member of any joint enterprise
with Consultant.

4.5 Prohibition Against Subcontracting or Assignment.

The experience, knowledge, capability and reputation of Consultant, its principals and
employees were a substantial inducement for the City to enter into this Agreement. Therefore,
Consultant shall not contract with any other entity to perform in whole or in part the services
required hereunder without the express written approval of the City. In addition, neither this
Agreement nor any interest herein may be transferred, assigned, conveyed, hypothecated or
encumbered voluntarily or by operation of law, whether for the benefit of creditors or otherwise,
without the prior written approval of City. Transfers restricted hereunder shaill include the
transfer to any person ot group of persons acting in concert of more than twenty five percent
(25%) of the present ownership and/or control of Consultant, taking all transfers into account on
a cumulative basis. In the event of any such unapproved transfer, including any bankruptcy
proceeding, this Agreement shall be void. No approved transfer shall release the Consultant or
any surety of Consultant of any liability hereunder without the express consent of City.

ARTICLE 5. INSURANCE, INDEMNIFICATION AND BONDS

5.1 Insurance Coverages.

The Consultant shall procure and maintain, at its sole cost and expense, in a form and content
satisfactory to City, during the entire term of this Agreement including any extension theteof, the
following policies of insurance which shall cover all elected and appointed officers, employees
and agents of City:

(a) Comprehensive General Liability Insurance (Occurrence Form CG0001 or
equivalent), A policy of comprehensive general liability insurance written on a per occurrence
basis for bodily injury, personal injury and property damage. The policy of insurance shall be in
an amount not less than $1,000,000.00 per occurrence or if a general aggregate limit is used,
either the general aggregate limit shall apply separately to this contract/location, or the general
aggregate limit shall be twice the occurrence limit.
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(b) Worker’s Compensation Insurance. A policy of worker’s compensation
insurance in such amount as will fully comply with the laws of the State of California and which
shall indemnify, insure and provide Jegal defense for both the Consultant and the City against any
loss, claim or damage arising from any injuries or occupational diseases occurring to any worker
employed by or any persons retained by the Consultant in the course of carrying out the work or
services contemplated in this Agreement.

(c) Automotive Insurance (Form CA 0001 (Ed 1/87) including “any auto” and
endorsement CA 0025 or equivalent). A policy of comprehensive automobile liability insurance
written on a per occurrence for bodily injury and property damage in an amount not less than
$1,000,000. Said policy shall include coverage for owned, non-owned, leased and hired cars.

(d) Professional Liability. Professional liability insurance appropriate fo the
Consultant’s profession. This coverage may be written on a “claims made” basis, and must
include coverage for contractual liability. The professional liability insurance required by this
Agreement must be endorsed to be applicable to claims based upon, arising out of or related to
services performed under this Agreement. The insurance must be maintained for at least 5
consecutive years following the completion of Consultant’s services or the termination of this
Agreement. During this additional 5-year period, Consultant shall annually and upon request of
the City submit written evidence of this continuous coverage.

(e) - Additional Insurance. Policies of such other insurance, as may be required
in the Special Requirements.

5.2 General Insurance Requirements.

All of the above policies of insurance shall be primary insurance and shall name the City,
its elected and appointed officers, employees and agents as additional insureds and any insurance
maintained by City or its officers, employees or agents shall apply in excess of, and not
contribute with Consultant’s insurance. The insurer is deemed hereof to waive all rights of
subrogation and contribution it may have against the City, its officers, employees and agents and
their respective insurers. All of said policies of insurance shall provide that said insurance may
not be amended or cancelled by the insurer or any party hereto without providing thirty (30) days
prior written notice by certified mail return receipt requested to the City. In the event any of said
policies of insurance are cancelled, the Consultant shall, prior to the cancellation date, submit
new evidence of insurance in conformance with Section 5.1 to the Contract Officer. No work or
services under this Agreement shall commence until the Consultant has provided the City with
Certificates of Insurance or appropriate insurance binders evidencing the above insurance
coverages and said Certificates of Insurance or binders are approved by the City. City reserves
the right to inspect complete, certified copies of all required insurance policies at any time. Any
failure to comply with the reporting or other provisions of the policies including breaches or
warranties shall not affect coverage provided to City.

All certificates shall name the City as additional insured (providing the appropriate
endorsement) and shall conform to the following “cancellation” notice:

CANCELLATION:
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SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
THE EXPIRATION DATED THEREOF, THE ISSUING COMPANY SHALL MAIL
THIRTY (30)-DAY ADVANCE WRITTEN NOTICE TO CERTIFICATE HOLDER
NAMED HEREIN.

fto be initialed]

Agent Initials

City, its respective elected and appointed officers, directors, officials, employees, agents
and volunteers are to be covered as additional insureds as respects: liability arising out of
activities Consultant performs; products and completed operations of Consultant; premises
owned, occupied or used by Consultant; or automobiles owned, leased, hired or borrowed by
Consultant. The coverage shall contain no special limitations on the scope of protection afforded
to City, and their respective elected and appointed officers, officials, employees or volunteers.
Consultant’s insurance shall apply separately to each insured against whom claim is made or suit
is brought, except with respect to the limits of the insurei's liability.

Any deductibles or self-insured retentions must be declared to and approved by City. At
the option of City, either the insurer shall reduce or eliminate such deductibles or self-insured
retentions as respects City or its respective elected or appointed officers, officials, employees and
volunteers or the Consultant shall procure a bond guaranteeing payment of losses and related
investigations, claim administration, defense expenses and claims. The Consultant agrees that
the requirement to provide insurance shall not be construed as limiting in any way the extent to
which the Consultant may be held responsible for the payment of damages to any persons or
property resulting from the Consultant’s activities or the activities of any person or persons for
which the Consultant is otherwise responsible nor shall it limit the Consultant’s indemnification
liabilities as provided in Section 5.3, .

In the event the Consultant subcontracts any portion of the work in compliance with
Section 4.5 of this Agreement, the contract between the Consultant and such subcontractor shall
require the subcontractor to maintain the same policies of insurance that the Consultant is
required to maintain pursuant to Section 5.1, and such certificates and endorsements shall be
provided to City.

5.3 Indemnification.

To the full extent permitted by law, Consultant agrees to indemnify, defend and hold
harmless the City, its officers, employees and agents (“Indemnified Parties™) against, and will
hold and save them and each of them harmless from, any and all actions, either judicial,
administrative, arbitration or regulatory claims, damages to persons or property, losses, costs,
penalties, obligations, errors, omissions or liabilities whether actual or threatened (herein “claims
or liabilities”) that may be asserted or claimed by any person, firm or entity arising out of or in
connection with the negligent performance of the work, operations or activities provided herein
of Consultant, its officers, employees, agents, subcontractors, or invitees, or any individual or
entity for which Consultant is legally liable (“indemnors™), or arising from Consultant’s reckless
or willful misconduct, or arising from Consultant’s indemnors’ negligent performance of or
failure to perform any term, provision, covenant or condition of this Agreement, and in
connection therewith:
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(a) Consultant will defend any action or actions filed in connection with any
of said claims or liabilities and will pay all costs and expenses, including legal costs and
attorneys’ fees incurred in connection therewith;

(b)  Consultant will promptly pay any judgment rendered against the City, its
officers, agents or employees for any such claims or liabilities arising out of or in connection
with the negligent performance of or failure to perform such work, operations or activities of
Consultant hereunder; and Consultant agrees to save and hold the City, its officers, agents, and
employees harmless therefrom;

(c) In the event the City, its officers, agents or employees is made a party to
any action or proceeding filed or prosecuted against Consultant for such damages or other claims
arising out of or in connection with the negligent performance of or failure to perform the work,
operation or activities of Consultant hereunder, Consultant agrees to pay to the City, its officers,
agents or employees, any and all costs and expenses incurred by the City, its officers, agents or
employees in such action or proceeding, including but not limited to, legal costs and atiorneys’
fees.

Consultant shall incorporate similar, indemnity agreements with its subcontractors and if
it fails to do so Consultant shall be fully responsible to indemnify City hereunder therefore, and
failure of City to monitor compliance with these provisions shall not be a waiver hereof. This
indemnification includes claims or liabilities arising from any negligent or wrongful act, error or
omission, or reckless or willful misconduct of Consultant in the performance of professional
services hereunder. The provisions of this Section do not apply to claims or liabilities occurring
as a result of City’s sole negligence or willful acts or omissions, but, to the fullest extent
permitted by law, shall apply to claims and liabilities resulting in part from City’s negligence,
except that design professionals’ indemnity hereunder shall be limited to claims and liabilities
arising out of the negligence, recklessness or willful misconduct of the design professional. The
indemnity obligation shall be binding on successors and assigns of Consultant and shall survive
termination of this Agreement,

5.4 Performance Bond.

Concurrently with execution of this Agreement, and if required in Exhibit “B”,
Consultant shall deliver to City performance bond in the sum of the amount of this Agreement, in
the form provided by the City Clerk, which secures the faithful performance of this Agreement.
The bond shall contain the original notarized signature of an authorized officer of the surety and
affixed thereto shall be a certified and current copy of his power of attorney. The bond shall be
unconditional and remain in force during the entire term of the Agreement and shall be null and
void only if the Consultant promptly and faithfully performs all terms and conditions of this
Agtreement,

5.5 Sufficiency of Insurer or Surety.

Insurance or bonds required by this Agreement shall be satisfactory only if issued by
companies qualified to do business in California, rated “A” or better in the most recent edition of
Best Rating Guide, The Key Rating Guide or in the Federal Register, and only if they are of a
financial category Class VII or better, unless such requirements are waived by the Risk Manager
of the City due to unique circumstances, If this Agreement continues for more than 3 years

Planning Center_9-10-13 Revised -11 -

20



duration, or in the event the Risk Manager of City (“Risk Manager”) determines that the work or
services to be performed under this Agreement creates an increased or decreased risk of loss to
the City, the Consultant agrees that the minimum limits of the insurance policies and the
performance bond required by Section 5.4 may be changed accordingly upon receipt of written
notice from the Risk Manager; provided that the Consultant shall have the right to appeal a
determination of increased coverage by the Risk Manager to the City Council of City within 10
days of receipt of notice from the Risk Manager.

ARTICLE 6. RECORDS, REPORTS, AND RELEASE OF INFORMATION
6.1  Records.

Consultant shall keep, and require subcontractors to keep, such ledgers books of
accounts, invoices, vouchers, canceled checks, reports, studies or other documents relating to the
disbursements charged to City and services performed hereunder (the “books and records™), as
shall be necessary to perform the services required by this Agreement and enable the Contract
Officer to evaluate the performance of such services. Any and all such documents shall be
maintained in accordance with generally accepted accounting principles and shall be complete
and detailed. The Contract Officer shall have full and free access to such books and records at all
times during normal business hours of City, including the right to inspect, copy, audit and make
records and transcripts from such records. Such records shall be maintained for a period of 3
vears following completion of the services hereunder, and the City shall have access to such
records in the event any audit is required. In the event of dissolution of Consultant’s business,
custody of the books and records may be given to City, and access shall be provided by
Consultant’s successor in interest.

6.2 Reports.

Consultant shall periodically prepare and submit to the Contract Officer such reports
concerning the performance of the services required by this Agreement as the Contract Officer
shall require. Consultant hereby acknowledges that the City is greatly concerned about the cost
of work and services to be performed pursuant to this Agreement. For this reason, Consultant
agrees that if Consultant becomes aware of any facts, circumstances, techniques, or events that
may or will materiafly increase or decrease the cost of the work or services contemplated herein
ot, if Consultant is providing design services, the cost of the project being designed, Consultant
shall promptly notify the Contract Officer of said fact, circumstance, technique or event and the
estimated increased or decreased cost related thereto and, if Consultant is providing design
services, the estimated increased or decreased cost estimate for the project being designed.

6.3 Ownership of Documents.

All drawings, specifications, maps, designs, photographs, studies, surveys, data, notes,
computer files, reports, records, documents and other materials (the “documents and materials”)
prepared by Consultant, its employees, subcontractor and agents in the performance of this
Agreement shall be the property of City and shall be delivered to City upon request of the
Contract Officer or upon the termination of this Agreement, and Consultant shall have no claim
for further employment or additional compensation as a result of the exercise by City of its full
rights of ownership use, reuse, or assignment of the documents and materials hereunder. Any
use, reuse or assignment of such completed documents for other projects and/or use of
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uncompleted documents without specific written authorization by the Consultant will be at the
City’s sole risk and without liability to Consultant, and Consultant’s guarantee and warranties
shall not extend to such use, revise or assignment. Consultant may retain copies of such
documents for its own use. Consultant shall have an unrestricted right to use the concepts
embodied therein. All subcontractors shall provide for assignment to City of any documents or
matetials prepared by them, and in the event Consultant fails to secure such assignment,
Consultant shall indemnify City for all damages resulting therefrom.

0.4 Confidentiality and Release of Information.

(a) All information gained or work product produced by Consultant
in performance of this Agreement shall be considered confidential, unless such information is in
the public domain or already known to Consultant. Consultant shall not release or disclose any
such information or work product to persons or entities other than City without prior written
authorization from the Contract Officer.

(2)] Consultant, its officers, employees, agents or subcontractors,
shall not, without prior written authorization from the Contract Officer or unless requested by the
City Attorney, voluntarily provide documents, declarations, letters of support, testimony at
depositions, response to interrogatories or other information concerning the work performed
under this Agreement. Response to a subpoena or court order shall not be considered "voluntary"
provided Consultant gives City notice of such court order or subpoena.

(c) If Consultant, or any officer, employee, agent or subcontractor of
Consultant, provides any information or work product in violation of this Agreement, then City
shall have the right to reimbursement and indemnity from Consultant for any damages, costs and
fees, including attorneys fees, caused by or incurred as a result of Consuitant’s conduct.

(d) Consultant shall promptly notify City should Consultant, its
officers, employees, agents or subcontractors be served with any summons, complaint, subpoena,
notice of deposition, request for documents, interrogatories, request for admissions ot other
discovery request, court order or subpoena from any party regarding this Agreement and the work
performed there under. City retains the right, but has no obligation, to represent Consultant or be
present at any deposition, hearing or similar proceeding. Consultant agrees to cooperate fully
with City and to provide City with the opportunity to review any response to discovery requests
provided by Consultant. However, this right to review any such response does not imply or mean
the right by City to control, direct, or rewrite said response.

ARTICLE 7. ENFORCEMENT OF AGREEMENT AND TERMINATION
7.1 California Law.

This Agreement shall be interpreted, construed and governed both as to validity and to
performance of the parties in accordance with the laws of the State of California. Legal actions
concerning any dispute, claim or matter arising out of or in relation to this Agreement shall be
instituted in the Superior Court of the County of Riverside, State of California, or any other
appropriate court in such county, and Consultant covenants and agrees to submit to the personal
jurisdiction of such court in the event of such action. In the event of litigation in a U.S. District
Court, venue shall lie exclusively in the Central District of California, in Riverside.

oVien
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7.2 Disputes; Default,

In the event that Consultant is in default under the terms of this Agreement, the City shall
not have any obligation or duty to continue compensating Consultant for any work performed
after the date of default. Instead, the City may give notice to Consultant of the default and the
reasons for the default. The notice shall include the timeframe in which Consultant may cure the
default. This timeframe is presumptively thirty (30) days, but may be extended, though not
reduced, if circumstances warrant. During the period of time that Consultant is in default, the
City shall hold all invoices and shall, when the default is cured, proceed with payment on the
invoices. In the alternative, the City may, in its sole discretion, elect to pay some or all of the
outstanding invoices during the period of default. If Consultant does not cure the default, the
City may take necessary steps to terminate this Agreement under this Article. Any failure on the
part of the City to give notice of the Consultant’s default shall not be deemed to result in a waiver
of the City’s legal rights or any rights arising out of any provision of this Agreement.

7.3 Retention of Funds.

Consultant hereby authorizes City to deduct from any amount payable to Consultant
(whether or not arising out of this Agreement) (i} any amounts the payment of which may be in
dispute hereunder or which are necessary to compensate City for any losses, costs, liabilities, or
damages suffered by City, and (ii} all amounts for which City may be liable to third parties, by
reason of Consultant’s acts or omissions in performing or failing to perform Consultant’s
obligation under this Agreement. In the event that any claim is made by a third party, the amount
or validity of which is disputed by Consultant, or any indebtedness shall exist which shall appear
fo be the basis for a claim of lien, City may withhold from any payment due, without liability for
interest because of such withholding, an amount sufficient to cover such claim. The failure of
City to exercise such right to deduct or to withhold shall not, however, affect the obligations of
the Consulfant to insure, indemnify, and protect City as elsewhere provided herein,

7.4 Waiver.

Waiver by any party to this Agreement of any term, condition, or covenant of this
Agreement shall not constitute a waiver of any other term, condition, or covenant, Waiver by
any party of any breach of the provisions of this Agreement shall not constitute a waiver of any
other provision or a waiver of any subsequent breach or violation of any provision of this
Agreement. Acceptance by City of any work or services by Consultant shall not constitute a
waiver of any of the provisions of this Agreement. No delay or omission in the exercise of any
right or remedy by a non-defaulting party on any default shall impair such right or remedy or be
construed as a waiver. Any waiver by either party of any default must be in writing and shall not
be a waiver of any other default concerning the same or any other provision of this Agreement,

7.5 Rights and Remedies are Cumulative.

Except with respect to rights and remedies expressly declared to be exclusive in this
Agreement, the rights and remedies of the parties are cumulative and the exercise by either party
of one or more of such rights or remedies shall not preclude the exercise by it, at the same or
different times, of any other rights or remedies for the same default or any other default by the
other party.
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7.6 Legal Action,

In addition to any other rights or remedies, either party may take legal action, in law or in
equity, to cure, correct or remedy any default, to recover damages for any default, to compel
specific performance of this Agreement, to obtain declaratory or injunctive relief, or to obtain
any other remedy consistent with the purposes of this Agreement.

7.7 Liquidated Damages.

Since the determination of actual damages for any delay in performance of this
Agreement would be extremely difficult or impractical to determine in the event of a breach of
this Agreement, the Consultant and its sureties shall be liable for and shall pay to the City the
sum of ($ } as liquidated damages for
each working day of delay in the performance of any service required hereunder, as specified in
the Schedule of Performance (Exhibit “D”). The City may withhold from any monies payable on
account of services performed by the Consultant any accrued liquidated damages.

7.8 Termination Prior to Expiration of Term.

This Section shall govern any termination of this Contract except as specifically provided
in the following Section for termination for cause. The City reserves the right to terminate this
Contract at any time, with or without cause, upon thirty (30) days® written notice to Consultant,
except that where termination is due to the fault of the Consultant, the petiod of notice may be
such shorter time as may be determined by the Contract Officer. In addition, the Consultant
reserves the right to terminate this Contract at any time, with or without cause, upon sixty (60)
days’ written notice to City, except that where termination is due to the fault of the City, the
period of notice may be such shorter time as the Consultant may determine. Upon receipt of any
notice of termination, Consultant shall immediately cease all services hereunder except such as
may be specifically approved by the Contract Officer. Except where the Consultant has initiated
termination, the Consultant shall be entitled to compensation for all services rendered prior to the
effective date of the notice of termination and for any services authorized by the Contract Officer
thereafter in accordance with the Schedule of Compensation or such as may be approved by the
Contract Officer, except as provided in Section 7.3. In the event the Consultant has initiated
termination, the Consultant shall be entitled to compensation only for the reasonable value of the
work product actually produced hereunder. In the event of termination without cause pursuant to
this Section, the terminating party need not provide the non-terminating party with the
opportunity to cure pursuant to Section 7.2.

7.9 Termination for Default of Consultant.

If termination is due to the failure of the Consultant to fulfill its obligations under this
Agreement, City may, after compliance with the provisions of Section 7.2, take over the work
and prosecute the same to completion by contract or otherwise, and the Consultant shall be liable
to the extent that the total cost for completion of the services required hereunder exceeds the
compensation herein stipulated (provided that the City shall use reasonable efforts to mitigate
such damages), and City may withhold any payments to the Consultant for the purpose of set-off
or partial payment of the amounts owed the City as previously stated.
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7.10  Attorneys’ Fees.

If either party to this Agreement is required to initiate or defend or made a party to any
action or proceeding in any way connected with this Agreement, the prevailing party in such
action or proceeding, in addition to any other relief which may be granted, whether legal or
equitable, shall be entitled to reasonable attorney’s fees. Attorney’s fees shall include attorney’s
fees on any appeal, and in addition a party entitled to attorney’s fees shall be entitled to all other
reasonable costs for investigating such action, taking depositions and discovery and all other
necessary costs the court allows which are incurred in such litigation. All such fees shall be
deemed to have accrued on commencement of such action and shall be enforceable whether or
not such action is prosecuted to judgment.

ARTICLE 8. CITY OFFICERS AND EMPLOYEES: NON-DISCRIMINATION

8.1 Non-liability of City Officers and Employees.

No officer or employee of the Agency shall be personally liable to the Consuitant, or any
successor in interest, in the event of any default or breach by the City or for any amount which
may become due to the Consultant or to its successor, or for breach of any obligation of the terms
of this Agreement. '

8.2 Conflict of Interest.

Consultant covenants that neither it, nor any officer or principal of its firm, has or shall
acquire any interest, directly or indirectly, which would conflict in any manner with the interests
of City or which would in any way hinder Consultant’s performance of services under this
Agreement. Consultant further covenants that in the performance of this Agreement, no person
having any such interest shall be employed by it as an officer, employee, agent or subcontractor
without the express written consent of the Contract Officer. Consultant agrees to at all times
avoid conflicts of interest or the appearance of any conflicts of interest with the interests of City
in the performance of this Agreement.

No officer or employee of the City shall have any financial interest, direct or indirect, in
this Agreement nor shall any such officer or employee participate in any decision relating to the
Agreement which effects his financial interest or the financial interest of any corporation,
partnership or association in which he is, directly or indirectly, interested, in violation of any
State statute or regulation. The Consultant warrants that it has not paid or given and will not pay
or give any third party any money or other consideration for obtaining this Agreement.

83 Covenant Against Discrimination.

Consultant covenants that, by and for itself, its heirs, executors, assigns, and all persons
claiming under or through them, that there shall be no discrimination against or segregation of,
any person or group of persons on account of race, color, creed, religion, sex, marital status,
national origin, or ancestry in the performance of this Agreement. Consultant shall take
affirmative action to insure that applicants are employed and that employees are treated during
employment without regard to their race, color, creed, religion, sex, marital status, national
origin, or ancestry.

8.4 Unauthorized Aliens.

Pianning Center_9-10-13 Revised -16 - % :”




Consultant hereby promises and agrees to comply with all of the provisions of the Federal
Tmmigration and Nationality Act, 8 U.S.C.A. §§ 1101, et seq., as amended, and in connection
therewith, shall not employ unauthorized aliens as defined therein. Should Consultant so employ
such unauthorized aliens for the performance of work and/or services covered by this Agreement,
and should the any liability or sanctions be imposed against City for such use of unauthorized
aliens, Consultant hereby agrees to and shall reimburse City for the cost of all such liabilities or
sanctions imposed, together with any and all costs, including attorneys' fees, incurred by City.

ARTICLE 9. MISCELLANEOTUS PROVISIONS
9.1 Notices.

Any notice, demand, request, document, consent, approval, or communication either party
desires or is required to give to the other party or any other person shall be in writing and either
served personally or sent by prepaid, first-class mail, in the case of the City, to the City Manager
and fo the attention of the Contract Officer, CITY OF BANNING, 99 East Ramsey Sireet,
Banning, CA 92220 and in the case of the Consultant, to the person at the address designated on
the execution page of this Agreement. Either party may change its address by notifying the other
party of the change of address in writing. Notice shall be deemed communicated at the time
personally delivered or in seventy-two (72) hours from the time of mailing if mailed as provided
in this Section.

9.2 Interpretation.

The terms of this Agreement shall be construed in accordance with the meaning of the
language used and shall not be construed for or against either party by reason of the authorship of
this Agreement or any other rule of construction which might otherwise apply.

g3 Counterparts.

This Agreement may be executed in counterparts, each of which shall be deemed to be an
original, and such counterparts shall constitute one and the same instrument,

94  Integration: Amendment.

This Agreement including the attachments hereto is the entire, complete and exclusive
expression of the understanding of the parties. It is understood that there are no oral agreements
between the parties hereto affecting this Agreement and this Agreement supersedes and cancels
any and all previous negotiations, arrangements, agreements and understandings, if any, between
the parties, and none shall be used to interpret this Agreement. No amendment to or
modification of this Agreement shall be valid unless made in writing and approved by the
Consultant and by the City Council. The parties agree that this requirement for written
modifications cannot be waived and that any attempted waiver shall be void.

9.5 Severability.

In the event that any one or more of the phrases, sentences, clauses, paragraphs, or
sections contained in this Agreement shall be declared invalid or unenforceable by a valid
judgment or decree of a court of competent jurisdiction, such invalidity or unenforceability shall
not affect any of the remaining phrases, sentences, clauses, paragraphs, or sections of this
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Agreement which are hereby declared as severable and shall be interpreted to carry out the intent
of the parties hereunder unless the invalid provision is so material that its invalidity deprives
either party of the basic benefit of their bargain or renders this Agreement meaningless.

0.6 Corporate Authority.

The persons exccuting this Agreement on behalf of the parties hereto warrant that (i) such
party is duly organized and existing, (ii) they are duly authorized to execute and deliver this
Agreement on behalf of said party, (iii) by so executing this Agreement, such party is formally
bound to the provisions of this Agreement, and (iv) the entering into this Agreement does not
violate any provision of any other Agreement to which said party is bound. This Agreement shall
be binding upon the heirs, executors, administrators, successors and assigns of the parties.

[SIGNATURES ON FOLLOWING PAGE]
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IN WITNESS WHEREOF, the partics hereto have executed this Agreement on

the date and year first-above written. .

ATTEST:

Marie A. Calderon, City Clerk

APPROVED AS TO FORM:
ALESHIRE & WYNDER, LLP

David Aleshire, City Attorney

Two signatures are required if a corporation.

CITY;

CITY OF BANNING, a municipal
corporation

Andrew J. Takata, City Manager

CONSULTANT:

THE PLANNING CENTER | DC & B

By:

Name:
Title:

Name:
Title:

Address:

NOTE: CONSULTANT’S SIGNATURES SHALL BE DULY NOTARIZED, AND APPROPRIATE
ATTESTATIONS SHALL BE INCLUDED AS MAY BE REQUIRED BY THE BYLAWS, ARTICLES OF
INCORPORATION, OR OTHER RULES OR REGULATIONS APPLICABLE TO DEVELOPER’S

BUSINESS ENTITY.
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

STATE OF CALIFORNIA
COUNTY OT RIVERSIDE

On , before me, personally appeared , proved o me on
the basis of satisfactory cvidence to be the person(s) whose names(s) is/are subscribed to the within instrument and
acknowledged 10 me that he/shefthey cxcouted the same in histher/their authorized capacity(ies), and that by
his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted,
executed the instrument.

I ceriify under PENAL'TY OF PERJURY under the laws of the State of California that the foregoing paragraph is
truc and correct.

WITNESS my hand and official seal.

Signature:

OPTIONAL
Though the data below is not required by law, it may prove valuable to persons relying on the document and could
prevent fraudulent reattachment of this form

CAPACITY CLAIMED BY SIGNER DESCRIPTION OF ATTACHED DOCUMENT
] INDIVIDUAL
'l CORPORATE OFFICER
TITLE OR TYPE OF DOCUMENT

TITLE(S)

] PARTNER(S) [ LIMITED
] GENERAL NUMBER OF PAGES

il ATTORNEY-IN-FACT
'l TRUSTEE(S)
Il GUARDIAN/CONSERVATOR
] OTHER DATE OF DOCUMENT

SIGNER IS REPRESENTING:
{(NAME OF PERSON(S) OR ENTITY(IES)) SIGNER(S) OTHER THAN NAMED ABOVE
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

STATE OF CALIFORNIA
COUNTY OF RIVERSIDE

On , ___ before me, , personally appecared , proved to me on
the basis of satisfactory evidence to be the person{s) whose names(s) is/arc subscribed to the within instrument and
acknowledged to me that he/fshefthey executed the same in his/herftheir authorized capacity(ics), and that by
his/herftheir signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted,
executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is
true and correct.

WITNESS my hand and official seal.

Signature;

OPTIONAL
Though the data below is not required by law, it may prove valuable to persons relying on the document and could
prevent fraudulent reattachment of this form

CAPACITY CLAIMED BY SIGNER DESCRIPTION OF ATTACHED DOCUMENT
| INDIVIDUAL
] CORPORATE OIFICER
TITLE OR TYPE OF DOCUMENT

TITLE(S)

] PARTNER(S) [ LIMITED
GENERAL NUMBER OF PAGES

] ATTORNEY-IN-FACT
0 TRUSTEE(S)
] GUARDIAN/CONSERVATOR
] OTHER DATE OF DOCUMENT
SIGNER IS REPRESENTING:
(NAME OF PERSON(S) OR ENTITY(IES)) SIGNER(S) OTHER THAN NAMED ABOVE
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EXHIBIT "A"
SCOPE OF SERVICES

L Consultant will perform the following Services:
Task 1. Project Initiation and Kick-off Meeting

To begin the environmental review process, the Preliminary Environmental Impact
Report (PEIR) project team will first review available materials provided by the City,
such as the City’s General Plan and Zoning Ordinance, General Plan Land Use and
Zoning maps, the draft Specific Plan, and any other relevant documents and studies. The
consultant will coordinate with the City to arrange a visit to the project site and a kick-off
meeting with City staff.

During the site visit, the Consultant will take photos of the site and surrounding areas and
familiarize their firm with the site terrain, accessibility, and natural setting characteristics.

At the kick-off meeting the Consultant will discuss and agree upon the project goals and
approaches with City staff. This discussion will include sharing known constraints and
opportunities of the project and the project history to ensure both the Consultant and City
stafl’ members understand the project completely. The Consultant will solicit direction
from City staff regarding protocol for communication with the applicant and the
applicant’s consultant team, schedule objectives, and provisions to provide updated status
reports. The Consultant will obtain the input necessary to update the tentative schedule
with additional detail for provision of information from the City and applicant team,
tentative scoping meeting and hearing dates, and estimated document review schedules
for staff.

Task 2. Initial Study Review and Notice of Preparation
Initial Study

The initial study review will include a comprehensive project description and analyze
each topical area of the California Environmental Quality Act (CEQA) Appendix G
checklist as follows:

+ Aesthetics
+ Agriculture/Forestry Resources
+ Air Quality

+ Biological Resources
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+ Cultural Resources

-+ Geology/Soils

+ Greenhouse Gases

+ Hazards/Hazardous Materials
+ Hydrology/Water Quality

+ Land Use & Planning

+ Mineral Resources

+ Noise

+ Population & Housing

+ Public Services

+ Recreation

+ Transportation/Traffic

+ Utilities and Service Systems

Findings for each area will be clearly substantiated to conclude that impacts are less than
significant or further analyzed in the PEIR. The Consultant will revise the Initial Study
per City staff review comments.

Notice of Preparation

The Consultant will prepare the draft Notice of Preparation (NOP) and submit it to the
City for review and approval. After approval, the Consultant will copy and distribute the
NOP and Initial Study to state and local agencies, surrounding property owners, and other
special interest groups or individuals identified by the City. The NOP will clearly identify
the time period, contact person, and address established for submitting responses.

Deliverable(s):
- Screencheck Initial Study/NOP (10 review copies and 1digital CD copy)
- Final Initial Study/NOP (5 hardcopies, 25 digital CD copies)
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Task 3. Pablic Scoping Meeting

The Consultant will assist the City in organizing and conducting one public scoping
meeting to present the preliminary environmental impacts of the proposed project and to
solicit comments regarding the scope and content of the environmental issues to be
addressed in the Environmental Impact Report (EIR). At the meeting, the Consultant will
be prepared to discuss the environmental review process and to answer specific questions,
as desired by the City. The scoping meeting is to be held as soon as possible after the
release of the NOP, so public concerns about environmental issues can be identified.

Deliverable(s):

- Mailing of a maximum of 250 Public Scoping Meeting notices to public agencies,
interested parties, and surrounding residents

- Dratt and Final Public Notice of Scoping Meeting

- Draft newspaper notice (if desired, to be published by the City)

- Attendance and participation in one Public Scoping Meeting

- Scoping meeting materials, including agenda8

Task 4. Screencheck Draft PEIR

The Consultant will prepare a Screencheck Draft PEIR to include the following sections
in accordance with the CEQA Guidelines:

+ Executive Summary

+ Introduction

+ Project Description

+ Environmental Setting

+ Discussion of Existing Conditions, Environmental [mpacts, and Mitigation
Measures

+ Cumulative Impacts

+ Effects Not Found to Be Significant

+ Organizations and Persons Consulted
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+ Other CEQA-Mandated Sections

Each topical section of the document will: (a) describe existing environmental conditions
and pertinent regulatory policies and programs that apply to this project, (b) define the
criteria by which impacts will be determined to be significant, (¢) determine the
environmental changes that would result from the project, (d) evaluate the significance of
those changes with respect to the impact significance criteria (thresholds), (e) define
mitigation measures to reduce or avoid all potentially significant adverse impacts, and (f)
provide a conclusion as to whether significant impacts would remain, even afier
successful implementation of recommended mitigation measures.

At this time all CEQA topical sections will be included in the PEIR with the exception of
Mineral Resources. This topic will be closed out in the Initial Study. Analysis on the rest
of the environmental topics will be included in the Screencheck Draft PEIR:

Analysis and findings of technical studies prepared by both the Consultant and the
applicant’s consultants will be incorporated into the Draft PEIR. Technical studies
prepared by the applicant and supplemental modeling information for the Consultant
studies will be included in the EIR appendices.

Consideration of Significant Effects

As required by CEQA, the EIR will identify and focus on the significant effects of the
project, and include the following discussions as required by CEQA Guidelines Section
15126.2:

+ Effects Not Found te be Significant
+ Significant Unavoidable Impacts

+ Significant Irreversible Changes

+ Growth-Inducing Impacts
Alternatives to the Proposed Project

Alternatives to the proposed project will be defined and analyzed by the Consultant in
compliance with Section 15126(d) of the CEQA Guidelines and with consultation with
City staff. Alternatives will be selected on the basis of the ability to: (1) avoid or reduce
one or more of the project’s significant impacts; and (2) feasibly attain most of the basic
objectives of the project.

Planning Center_9-10-13 Revised

75



Analyses of a reasonable number of feasible alternatives, including the “No Project,” will
be conducted. Impacts associated with each alternative will be compared to the impacts of
the proposed project for each of the environmental impact categories described in the
preceding sections of the EIR. The environmentally superior alternative will be identified;
if it is either No-Project Alternative, then one of the development alternatives will be
identified as environmentally superior to the others. The Consultant will evaluate up to
five project alternatives, which may include alternative land uses, densities, and phasing
scenarios, and potentially, previous land plans prepared by the applicant and/or others.
The alternatives section will alse include a subsection summarizing alternatives
considered but rejected from further analysis,

Deliverable(s):
- Ist Screencheck Draft EIR (10 review copies, 2 digital CD copies)

- 2nd Screencheck Draft EIR (10 review copies, 1 digital CD copy)

Task 5. Draft Program Environmental Impact Report

The Consultant will incorporate City comments on the two rounds of review of the
Sereencheck Draft PEIR. The Consultant will coordinate with City staff to discuss and
resolve any major areas of concern or to clarify areas of misunderstanding. Upon approval
of the second set of revisions, the Consultant will forward the preprint Draft PEIR for
final review before publication. After City approval, the Consultant will prepare the
Notice of Completion (NOC) for City approval and signature. The Consultant will
prepare the Notice of Availability (NOA) for City approval for distribution by the City
and publish and distribute the PEIR per the mailing list to be developed in consultation
with the City. The Consultant will prepare a draft NOA for newspaper publication, The
City would publish this notice.

Deliverable(s):
- Draft PEIR
- 30 hard copies of the Draft PEIR

- 15 copies of the Executive Summary and digital CD copies to the State
Clearinghouse

- 100 digital CD copies

- Preparation of Notice of Availability
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Task 6. Final PEIR — Response to Comments / Errata

The Final PEIR will be prepared in accordance with CEQA Guidelines Section 15089 and
will contain the response to comments received on the Draft PEIR. Following receipt of
all comments on the Draft PEIR, written responses will be prepared by the Consultant for
each comment, A Response to Comments section will be created by the Consultant for
the Final PEIR and will contain an introduction describing the public review process for
the Draft PEIR, copies of all comment letters and minutes from public meetings where
oral comments were taken, and written responses to all comments. The Consultant’s
responses will focus on comments that address the adequacy of the Draft PEIR.
Comments that do not address PEIR adequacy will be noted as such, and no further
response will be provided unless deemed necessary by the City. Our scope of work and
cost estimate assumes that the applicant’s technical consultants will be available to assist
to address comments on their respective studies.

The estimated budget assumes that no additional research will be required to respond to
comments, that the comments will be directed at the substance and technical adequacy of
the PEIR, and that the comments will be compiled by the City and transmitted in writing
to the consultant. Modification to the scope of work, budget, and time frame may be
necessary if comments received from agencies or the general public require substantially
increasing the scope of impacts and issues addressed in the PEIR.

The Final PEIR will also include any revisions and updates needed fo respond to
comments or address minor errors in the Draft PEIR,

The Consultant will revise the Responses to Comments based on revisions provided by
the City. Responses to Comments from responsible agencies will be distributed a
minimum of 10 days prior to consideration of the Final PEIR by the City Council.

Deliverable(s):

- Final PEIR (30 hardcopies)

Task 7. Mitigation Monitoring and Reporting Program

An MMRP will be prepared by the Consultant pursuant to Section 21081.6 of the Public
Resources Code. It will be presented in standard City format and will identify the
significant impacts that would result from the project, proposed mitigation measures for
each impact, the times at which the measures will need to be conducted, the entity
responsible for implementing the mitigation measure, and the City department or other
agency responsible for monitoring the mitigation effort and ensuring its success,
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Deliverable(s):

- Mitigation Monitoring Program {10 hardcopies and 1 digital CD copy)

Task 8. Findings of Fact and Statement of Overriding Considerations and NOD
Findings of Fact and Statement of Overriding Considerations

The Consultant will prepare the Findings of Fact consistent with the requirements of
CEQA. The draft Findings of Fact will be distributed to the City for review and comment.
If required, The Consultant will prepare a Statement of Overriding Considerations for the
project, consistent with the requirements of CEQA.

Notice of Determination

A draft NOD will be prepared by the Consultant for review by the City. After the City
takes action certifying the Final PEIR and approving the project, the NOD will be filed
with the Office of Planning and Research (OPR) and the Riverside County Clerk. This
filing will include the CDFW filing fee.

Deliverable(s):

- Findings of Fact (2 digital CD copies)
- Preparation of Notice of Determination
Task 9. Meetings and Public Hearings

The scope of work assumes attendance by the Consultant’s project manager and another
team member (assistant project manager or technical expert) at the meetings and public
hearings listed below. Additional meeting attendance by the Consutlant or attendance by
other members of the consultant team will be billed on a time-and-materials basis in
accordance with the hourly rates for the personnel involved.

Deliverable(s):

- Kick-off Meeting (included in Task 1 above)

- Public Scoping Meeting (budget included in Task 3)
- Up to 3 City Staff Coordination Meetings

- Up to 5 Conference Calls

- Up to 4 Public Hearings (interchangeable Planning Commission, City Council)
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Task 10. Project Management

The Consultant will coordinate closely with the City to ensure that the EIR and associated
documents arc legally defensible, accurate, and useful to decision makers when
considering the approval of the project. Project management responsibilities include: task
scheduling and assignment; management of resources; monitoring of costs and schedule
adherence; management and coordination of the subconsultant, including contract
administration and accounting; consultation and coordination with local and state entities
relative to the environmental review process; and coordination and communications with
the City’s project team to ensure compliance with policies, procedures, and any
applicable codes.

II. As part of the Services, Consultant will prepare and deliver the following tangible
work products to the City:

A, Screencheck Initial Study/NOP (Ten (10) review copies and one (1) digital CD
copy).

B. Final Initial Study/NOP (Five (5) hardcopies, twenty-five (25} digital CD copies)

C. Mailing of a maximum of Two Hundred Fifty (250) Public Scoping meeting
notices to public agencies, interested parties, and surrounding residents.

D. Draft and Final Public Notice of Scoping meeting.

E. Draft newspaper notice regarding the Scoping meeting.

F. Attendance and participation in one (1) Public Scoping meeting.

G. Scoping meeting materials including agenda.

H. First Screencheck Draft EIR (Ten (10) review copies, two (2) digital copies.
L. Second Screencheck Draft EIR (Ten (10) review copies, 1 digital CD copy).
L. Thirty (30) hard copies of the Draft PEIR.

K. Fifteen (15) copies of the Executive Summary and digital CD copies to the State
Clearinghouse.

L. One Hundred (100) digital CD copies of the Draft PEIR,
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Draft PEIR preparation and Notice of Availability.
Final PEIR (Thirty (30) hardcopies).

Mitigation Monitoring Program (Ten (10) hardcopics and one (1) digital CD
copy).

Findings of Fact (Two (2) digital CD copies).
Preparation of Notice of Determination.
Three (3) City staff coordinated meetings.
Five (5) conference calls.

Four (4) public hearings (interchangeable Planning Commission, City Council)

HI. In addition to the requirements of Section 6.2, during performance of the Services,
Consultant will keep the City appraised of the status of performance by delivering
the following status reports:

Bi-weekly updates will be provided by the Consultant.

IV.  All work product is subject to review and acceptance by the City, and must be
revised by the Consultant without additional charge to the City until found
satisfactory and accepted by City.

V. Consultant will utilize the following personnel to accomplish the Services:

A.

MY oW

JoAnn C. Hadfeild- Principal, Environmental Services
Cathleen Fitzgerald-Senior Engineer

Nicole Vermilion-Associate Principal

Fernando Sotelo- Senior Associate, Noise & Air Quality

Michael Milroy — Associate Planner
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G. George Estrada — Associate Planner

H. Frances Ho - Planner
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EXHIBIT "B"
SPECIAL REQUIREMENTS
(Superseding Contract Boilerplate)

“Intentionally Left Blank”
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EXHIBIT “C»
COMPENSATION

L. Consultant shall perform the following tasks:

Services and compensation detailed in following pages.
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1I. Payments will be made based upon the satisfactory completion of the task.

III.  Within the budgeted amounts for each Task, and with the approval of the Contract
Officer, funds may be shifted from one Task subbudget to another so long as the
Contract Sum is not exceeded per Section 2.1, unless Additional Services are
approved per Section 1.10.

VI.  The City will compensate Consultant for the Services performed upon submission of
a valid invoice. EKach invoice is to include:

A. Line items for all personnel describing the work performed, the number of hours
worked, and the hourly rate.

B. Line items for all materials and equipment properly charged to the Services.

C. Line items for all other approved reimbursable expenses claimed, with supporting
documentation,

D. Line items for all approved subcontractor labor, supplies, equipment, materials,

and travel properly charged to the Services.
V. The total compensation for the Services shall not exceed $186,013.00, as provided in

Section 2.1 of this Agreement.

VI.  The Consultant’s billing rates for all personnel are attached as Exhibit C-1.
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EXHIBIT "C-1"
CONTRACTOR BILLING RATES

The Planning Center|DC&E
2013 Standard Fee Schedule

STAFF LEVEL HOURLY BILL RATE
Principal $180-5250
Associate Principal $155—$190
Senior Associate/Senior Scientist $130-$185
Associate/Scientist $90—$150
Project Planner/Project Scientist $80-$120
Planner/Assistant Scientist $60-$100
Graphics Specialist $65-350
ClericalfWord Processing $40-$90

intern $60-$85

Other direct costs and subconsultants are bilied at cost plus 20%6.
Mileage refmbursemnent rate is the standard IRS-approved rate.

VCS Environmental
2013 Standard Fee Schedule

STAFF LEVEL HOURLY BILL RATE
President $200
Vice President $195
Senjor Biologist $185
Biologist $175
Field Biologist $145
Senior Project Manager $185
Project Manager $175
Assistant Project Manager $165
Project Manager $145
Field Assistant 575
Office Assistant/Word Processing $65

REIMBURSABLE EXPENSES. Expenses incurred directly for the Client's projact will ba billed at the actual cost and are not included in the original contract
amount. Expenses include, but a7e not limited to, reprographics, Faderal Express, necassary transportation costs including mileage by astomobile at the IRS
reimbursement rate, toll read fees, meals and lodging, computer services and photocopying.

PAYMENT DUE. [nvoices are due upen presentation and shall be considerad past due if not paid within 15 (fifteen) calendar days of the due date. Finance
charges, computed by a “Periodic Rate of 1-1/2% per month, will be charged on all past due amounts.

CHANGE ORDERS. Change Orders may bre subject to future fee schedule increases,
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EXHIBIT "D"
SCHEDULE OF PERFORMANCE

L Consultant shall perform all services timely in accordance with the following

schedule:

Schedule of performance detailed in the following pages.
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IL Consultant shall deliver the following tangible work products to the City by the
following dates.

A.

= o

ez

s

o z z ¢

Q.

R.

Screencheck Initial Study/NOP (Ten (10) review copies and one (1) digital CD
copy), December 2013,

Final Initial Study/NOP (Five (5) hardcopies, twenty-five (25) digital CD copies),
December 2013.

Mailing of a maximum of Two Hundred Fifty (250) Public Scoping meeting
notices to public agencies, interested parties, and surrounding residents, February
2014.

Draft and Final Public Notice of Scoping meeting, February 2014,

Draft newspaper notice regarding the Scoping meeting, February 2014,
Attendance and participation in one (1) Public Scoping meeting, February 2014,
Scoping meeting materials including agenda, February 2014,

First Screencheck Draft EIR (Ten (10) review copies, two (2) digital copies,
March 2014,

Second Screencheck Draft EIR (Ten (10) review copies, 1 digital CD copy),
March 2014.

Thirty (30) hard copies of the Draft PEIR, May 2014.

Fifteen (15) copies of the Executive Summary and digital CD copies to the State
Clearinghouse, May 2014.

One Hundred (100) digital CD copies of the Draft PEIR, May 2014.
Draft PEIR preparation and Notice of Availability, May 2014.
Final PEIR (Thirty (30) hardcopies), July 2014.

Mitigation Monitoring Program (Ten (10) hardcopies and one (1) digital CD
copy), July 2014,

Findings of Fact (Two (2) digital CD copies), July 2014.
Preparation of Notice of Determination, July 2014.

Three (3) City staff coordinated meetings, October 2014,
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S. Five (5) conference calls, October 2014.

T. Four (4) public hearings (interchangeable Planning Commission, City Council),

October 2014,

II.  The Contract Officer may approve extensions for performance of the services in

accordance with Section 3.2.
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CITY COUNCIL AGENDA

DATE: October 8, 2013
TO: City Council
FROM: Duane Burk, Director of Public Works

SUBJECT: Resolution No. 2013-97, “Awarding the Construction Contract for Project
No. 2013-03, ‘Construction of Parking Lot Improvements at Lions Park
(5.BN21-11) and Repplier Park (5.BN26-12)’ and Rejecting all other Bids”

RECOMMENDATION:  Adopt City Council Resolution No. 2013-97:

L Awarding the Construction Contract for Project No, 2013-03, “Construction of
Parking Lot Improvements at Lions Park (5.BN21-11) and Repplier Park
(5.BN26-12)” to Avi-Con Inc, dba CA Construction of Riverside, California for
an amount of “Not to Exceed” $627,000.00 and authorize an additional 10%
contingency of $63,000.00 to cover any unforeseen project conditions.

1L Approving the Professional Services Agreement with HP Engineering of
Redlands, California, for Engineering Staking Services for an amount of “Not to
Exceed” $15,000.00.

M. Authorizing staff to request an advance in the City’s future Community
Development Block Grant (CDBG) funding and the reprogramming of unused
CDBG funds to Project No. 2013-03, “Construction of Parking Lot Improvements
at Lions Park (5.BN21-11) and Repplier Park (5.BN26-12)” in order to cover the
funding shortfall.

IV.  Authorizing the Administrative Services Director to make the necessary budget
adjustments and appropriations for this project.

V. The City Manager is authorized to execute the contract agreement with Avi-Con
Inc., dba CA Construction of Riverside, California and the Professional Services
Agreement with HP Engineering of Redlands, California for Project No. 2013-03,
“Construction of Parking Lot Improvements at Lions Park (5.BN21-11) and
Repplier Park (5.BN26-12)." This authorization will be rescinded if the contract
agreements are not executed within forty-five (45) days of the date of this
resolution.

JUSTIFICATION: Avi-Con Inc., dba CA Construction of Riverside, California is the lowest
responsive and responsible bidder to construct Project No. 2013-03, “Construction of Parking
Lot Improvements at Lions Park (5.BN21-11) and Repplier Park (5.BN26-12).”
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BACKGROUND: The City receives CDBG funding on an annual basis. Currently, the City has
approximately $513,275.00 in the CDBG Fund allocated for the Repplier Park Bowl Project
which has been accumulated since 2009, Typically, the City is required to spend CDBG funding
within two (2) years of receiving the funding, therefore it is important that the City spend the
CDBG fund balance in order to avoid the forfeiture of said funds.

In 2010, using CDBG funding, the City completed the design of the Repplier Park Bowl. Since
the completion of the design staff has submitted several grant applications in order to fund the
construction of the Repplier Park Bowl, which has an estimated construction cost of
$4,900,000.00. The scope of work of Project No. 2013-03 includes the construction of the
parking lot originally designed with the Repplier Park Bowl project.

Similarly to the Repplier Park Bowl project, the Lions Park Soccer Fields project was designed
in 2007, but was unable to be fully funded for construction. In an effort to provide additional
parking stalls, improved parking circulation and ADA compliant handicap parking stalls, staff
included the construction of the parking lot, originally designed with the Lions Park Soccer
Fields project, in the scope of work of Project No. 2013-03.

City staff advertised Project No. 2013-03, “Construction of Parking Lot Improvements at Lions
Park (5.BN21-11) and Repplier Park (5.BN26-12)” on August 9, 2013 and August 23, 2013 as
shown in Exhibit “A”. On September 4, 2013, the City Clerk received ten (10) bids and publicly
opened and read out loud the following results, as shown in Exhibit “A”;

Contractor Total Bid
1. Avi-Con, Inc., dba CA Construction, Riverside, CA $627,000.00
2. Roadway Engineering, Mira Loma, CA $668,274.70
3. BW Simmons, Inc., Calimesa, CA $679,922.10
4, Byrom-Davey, Inc., San Diego, CA $763,797.75
5. Cooley Construction, Hesperia, CA $769,817.30
6. Matich Corporation, Highland, CA $787,000.00
7. The Van Dyke Corporation, Twentynine Palms, CA $830,252.10
8. Laird Construction, Rancho Cucamonga, CA $875,578.00
9. Adams Mallory Construction, Placentia, CA $961,222.00
10. Torres Construction, Los Angeles, CA $1,040,359.00

The bid results were transmitted to the Riverside County Economic Development Agency (EDA)
for review of completeness and conformance with regulatory requirements and subsequently the
EDA authorized the City to award the project.

FISCAL DATA: The total project cost is $711,530.68, which includes engineering services,
advertisements and a 10% contingency. There is currently an amount of $513,275.00 available
in the CDBG Fund. It is anticipated that the city will receive additional funding of approximately
$198,255.68 from the EDA.

Signatures on next page

-
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RECOMMENDED BY: REVIEWED BY:

9 AOwe el

Duane Burk %e\ﬁverholt
Director of Public Works dministrative Services Director/
Deputy City Manager
APPROVED-BY
K “)// : 1‘;; o }
Andy Takata
City Manager
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RESOLUTION NO. 2013-97

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BANNING
CALIFORNIA, “AWARDING THE CONSTRUCTION CONTRACT FOR PROJECT NO.
2013-03, “CONSTRUCTION OF PARKING LOT IMPROVEMENTS AT LIONS PARK
(5.BN21-11) AND REPPLIER PARK (5.BN26-12)’ AND REJECTING ALL OTHER BIDS”

WHEREAS, the City receives a Community Development Block Grant (CDBG) on an
annual basis; and

WHERKEAS, the City has approximately $513,275.00 in the CDBG Fund which has been
accumulated sinice 2009, typically, the City is required to spend CDBG funding within two (2)
years of receiving the funding, therefore it is important that the City spend the CDBG fund
balance in order to avoid the forfeiture of said funds; and

WHEREAS, in 2010, using CDBG funding, the City completed the design of the
Repplier Park Bowl and has submitted several grant applications in order to fund the
consfruction of the Repplier Park Bowl, which has an estimated construction cost of
$4,900,000.00, but has been unable to acquire the additional funding needed to construct the
project; and

WHEREAS, similarly to the Repplier Park Bowl project, the Lions Park Soccer Fields
project was designed in 2007, but was unable to be fully funded for construction; and

WHEREAS, City staff advertised Project No. 2013-03, “Construction of Parking Lot
Improvements at Lions Park (5.BN21-11) and Repplier Park (5.BN26-12)” on August 9, 2013
and August 23, 2013 as shown in Exhibit “A” and subsequently on September 4, 2013, the City
Clerk received ten (10) bids and publicly opened and read out loud the results, as shown in
Exhibit “B”; and

WHEREAS, Avi-Con Inc., dba CA Construction of Riverside, California is the lowest
responsible bidder to construct Project No. 2013-03, “Construction of Parking Lot Improvements
at Lions Park (5.BN21-11) and Repplier Park (5.BN26-12)"; and

WHEREAS, the City retained HP Engineering to provide engineering design of the
project which is now economical and efficient to have HP Engineering perform the construction
staking services for an amount “Not to Exceed” $15,000.00; and

WHEREAS, the Riverside County Economic Development Agency (EDA) has
encouraged the City to move forward with the award of the project and utilize the advance
monies available to the City.

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Banning
as follows: '

SECTION 1. City Council adopts Resolution No. 2013-97, awarding the Construction Contract
for Project No. 2013-03, “Construction of Parking Lot Improvements at Lions Park (5.BN21-11)
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and Repplier Park (5. BN26-12)” to Avi-Con Inc., dba CA Construction of Riverside, California
for an amount equal to $627,000.00, allowing a 10% contingency of $63,000.00 and rejecting all
other bids.

SECTION 2. City Council approves the Professional Services Agreement for Engineering
Staking Services with HP Engineering of Redlands, California, for an amount of “Not to Exceed”
$15,000.00.

SECTION 3. Authorizing staff to request an advance in the City’s future Community
Development Block Grant {CDBG) funding and the reprogramming of unused CDBG funds to
Project No. 2013-03, “Construction of Parking Lot Improvements at Lions Park (5.BN21-11) and
Repplier Park (5.BN26-12)” in order to cover the funding shortfall,

SECTION 4. The Administrative Services Director is authorized to make the necessary budget
adjustments and appropriations for this project.

SECTION 5. The City Manager is authorized to execute the confract agreement with Avi-Con
Inec., dba CA Construction of Riverside, California and the Professional Services Agreement with
HP Engineering of Redlands, California for Project No. 2013-03, “Construction of Parking Lot
Improvements at Lions Park (5.BN21-11) and Repplier Park (5.BN26-12)." This authorization
will be rescinded if the contract agreements are not executed within forty-five (45) days of the
date of this resolution.

PASSED, ADOPTED AND APPROVED this 8" day of October, 2013.

Deborah Franklin, Mayor
City of Banning

ATTEST:

Marie A. Calderon, City Clerk

APPROVED AS TO FORM AND
LEGAL CONTENT:

David J. Aleshire, City Attormey
Aleshire & Wynder, LLP

Resolution No. 2013-97 ;2 5 5



CERTIFICATION:

I, Marie A. Calderon, City Clerk of the City of Banning, California, do hereby certify that the
foregoing Resolution No. 2013-97 was duly adopted by the City Council of the City of Banning
at the regular meeting thereof held on the 8" day of October, 2013, by the following vote, to wit:

AYES:
NOES:
ABSTAIN:
ABSENT:

Marie A. Calderon, City Clerk
City of Banning, California
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EXHIBIT “A”
NOTICE INVITING TO BID AND BID RESULTS
PROJECT NO. 2013-03

“CONSTRUCTION OF PARKING LOT IMPROVEMENTS AT LIONS
PARK (5.BN21-11) AND REPPLIER PARK (5.BN26-12)”

PRESS ENTERPRISE
08/09 and 08/23, 2013
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‘Record Gazette
218 N, Murray St
Banning, CA 92220
051-849-4586

Proof of Publication
(2015.5 C.C.R)

Inviting to Bid —~ Project # 2013-03

State of Galifornia)
Gounty of Riuarside) 8.

I am a citizen of the United States and a resident of the State of
California; I am over the age of eighteen years, and not a party
to or interested in the above matter, I am the principal clerk of
the printer and publisher of Record Gazette, a newspaper
published in the English language in the City of Banning,
County of Riverside, and adjudicated a newspaper of general
circulation as defined by the laws of the state of California by
the Superior Court of the County of Riverside, under the date
October 14, 1966, Case No. 54737. That the notice, of which the
annexed is a copy, has been published in each regular and entire
issue of said newspaper and not in any supplement thereof on
the following dates, to wit:

08/ 9, 2013

Executed 08/ 9, 2013
At Banning, CA™ - -

I certify (or declare) under penalty of perjury that the foregoing is true and
correct. '

project
oviglons;




‘Record Gazette

218 N. Murray St
Banning, CA 92220
951-849-4586

Proof of Publication
(2015.5 C.C.P)

Inviting to Bid - Project # 2013-03

State of Galifornia)
County of Riverside) ss.

I'am a citizen of the United States and a resident of the State of
California; I am over the age of eighteen years, and not a party
to or interested in the above matter. T am the principal clerk of
the printer and publisher of Record Gazette, a newspaper
published in the English language in the City of Banning,
County of Riverside, and adjudicated a newspaper of general
circulation as defined by the laws of the state of California by
the Superior Court of the County of Riverside, under the date
October 14, 1966, Case No. 54737. That the notice, of which the
annexed is a copy, has been published in each regular and entire
issue of said newspaper and not in any supplement thereof on
the following dates, to wit:

08/°9, 2013 S S A S D

Executed 08/ 9, 2013

Kt‘Bann{ng, "C}—"& o

I cemfy {or declare) under pena!ty of perjury that the foregoing is true and
correct.

plans spec1a| prow

:above Gty _Hail'-,'addrés's,-
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SUMMARY OF BIDS RECEIVED
- CITY OF BANNING

PROJECT NO.: _2013-03

DESCRIPTION: Construction of Parking I.ot Improvements aé
Lions Park (5.BN21-11) and Repplier Park (5.BN26-12)

BID OPENING DATE: __ September 4,2013 TIME: 10:00 a.m.

ERRTTATTTTRE e S — ey

Highland, CA #787 Corn v i

I COOLEY CONSTRUCTION .
Hesperia, CA 757 #1750
| THE VAN DYKE CORP. -
29 Palms, CA ' ’Ilggf!} 252, [
LAIRD CONSTRUCTION 7 '
f Rancho Cucamonga, CA ﬁ 575”578, 02
ADAMS/MALI.ORY CON. . o
Placentia, CA ﬁ?Z/f ,ﬁ?ﬁ I
B.W. SIMMONS, INC. o,
Calimesa, CA ' ' ‘jéjﬁ %f; /&
TORRES CONSTRUCTION i
i Los Angeles, CA 3 [O040 554 £
W AVI-CON, INC. S
Riverside, CA : &g 7 wre O
BYROM-DAVEY, INC. )
San Diego, CA ' ﬁ%f 757 75
ROADWAY ENGINEERING

MialomaCA | | | . g8 274 o

]
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